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SITTINGS  AFTER 

EASTER  TERM, 
41  Geo.  III.  1801- 


Lord  Chancellor,  -   -   Lord  Eldon. 

#  Sir  Richard  Pepper  Aedek. 
Master  of  the  Rolls,  <  Sir  William  Grant — Appointed  in 

V    the  Vacation  after  Easter  Term. 

Attorney  General,       Sir  Edward  Law. 

e  ».  1^  ,       (Sir  William  Grant. 

ooliator  General,   -  -J  mt.  tt  o 

C  The  Hon.  Spencer  .  Perceval. 


IN  BANKRUPTCY.  1801. 


^pHE  Lord  Chancellor  took  the  first  occasion  of  expressing  RsouLATioNi 

strong  indication  at  the  frauds  committed  under  cover  _ 

-  Bankruptcy 
of  the  Bankrupt  laws,  and  his  determination  to  repress  such 

practices.    Upon  this  subject  his  Lordship  observedi  that  the 

ibase  of  the  Bankrupt  law  is  a  disgrace  to  the  country ;  and 

it  would  be  better  at  once  to  repeal  all  the  statutes  than  to 

Qiffer  them  to  be  applied  to  such  purposes.    There  is  no 

mercy  to  the  estate.    Nothing  is  less  thought  of  than  the 

object  of  the  commission.  As  they  are  frequently  conducted 

in  the  country,  they  are  little  more  than  stock  in  trade  for. 

die  commissioners,  the  assignees,  and  the  solicitor.  Instead 

of  solicitors  attending  to  their  duty  as  ministers  of  the  Court 

fiir  they  are  so,  commissions  of  bankruptcy  are  treated  as 

matter  of  traffic:      taking  out  the  commission;  JS.  and  C 

to  be  his  commissioners.    They  are  considered  as  stock  in 

trade;  and  calculations  are  made,  how -many  commissions  can 

be  brought  into  the  partnership.   Unless  the  Court  holds  a 

Vol.  VL  A  strqitg. 
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1801.  strong  hand  over  bankruptcy,  particularly  as  admmistered 
RBOULAtioNS  ^  country,  it  is  itself  accessary  to  as  great  a  nuisance  as 
any  known  in  the  land ;  and  known  to  pass  under  the  forms 
Bankruptcy  of  its  law.  The  punishment  of  the  solicitor  by  striking  him 
off  the  roH  is  rendered  merely  nominal,  by  the  common  prac- 
tice of  others  lending  their  names.  It  is  too  hastily  taken  for 
granted,  that  the  solicitor  is  entitled  to  his  bill.  In  one  Court 
of  Westminster  Hall  it  was  held,  that,  if  a  solicitor  undertakes 
to  bring  an  action,  or  do  any  business,  pietrt  of  the  undertaking 
is,  that  he  shall  faithfuBy  and  honestly  bring  that  business  to 
a  conclusion ;  and  if  he  fails  in  that,  he  cannot  bring  an  action 
for  any  thing  ( 1  )• 

His  Lordship  added,  that  he  was  determined  to  make  the 
officers  of  this  Court  responsible  to  the  justice  of  the  country 
for  their  dealings  in  this  Court ;  and  declared,  with  reference 
to  the  practice  of  lending  a  name  to  a  person  forbid  by  the 
Court  to  take  out  a  commission,  that  he  would  not  hesitate 
to  strike  a  solicitor  ojGT  the  roll,  who  dares  to  lend  his  name 
to  a  person  under  such  an  interdict;  and  for  that  reason  alone  : 
but  he  would  go  farther ;  and  whenever  a  case  of  this  nature 
should  be  brought  forward,  would  direct  the  Attorney  Ge- 
neral  to  prosecute  for  a  cpnspiracy ;  for  no  worse  conspiracy 
can  be  than  that,  the  object  of  which  is  to  make  what  the 
Legidlature  intended  as  a  lenient  process  against  the  bankrupt 
a  mode  of  defrauding  the  creditors  and  the  bankrupt  (2). 

The  paper  of  petitions  in  bankruptcy  afforded  too  much 
foundation  for  these  remarks.  In  Ex  parte  Stevens  (S), 
and  £a^  parte  Kirskaw  the  object  of  the  petitions  was 
to  supersede  commissions  of  the  description  alluded  to  by 
the  liOrd  Chancellor.  In  the  latter  the  commission  was  taken 
out  after  a  general  assignment  for  the  benefit  of  all  the  cre- 
ditors; the  effects  were  not  above  80  or  90/.;  and  the 
petitioning  creditor  at  first  swore  to  a  debt  for  goods  sold' 

and 

(1)  Post,  Merrywetker  v.  Mel-      <2)  Ex  parte  Cawthome,  post, 
liih.  Vol.  XIlI,  161,  and  the   Vol.  XIX,  2d0. 
note,  102.  XIV 273,  Cresswelt      (3)  ApHt  25th.     June  (JUi, 
y.'Bynm.   \  Sid.  Z\.   1  TidfPi   1801.    Ex  parte  7Aoi]),  ante, 
Pract.  112.    Be^mes  on  Cotft,   Vol.  I,  394. 
261 1  2.  (4)  May  4tb,  9th,  1801. 
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tad  ddxrered,  and  afterwards  stated  h  to  be  momy  lent.  1801. 

The  Lard  Ckaneellor  ordered,  that  the  petition  should  stand  -d^^^T?^ 

Ofer,  and  that  the  solicitor,  who  sued  out  the  commission^  m 

should,  if  he  thought  fit,  state  by  affidavit,  how  he  came  Bahkbuptct 

•d  permit  the  petitioning  creditor  to  make'  that  mistake  in 

swearing  to  his  debt ;  and  what  object  he  had  in  suing  out 

Ae  commisaioii.     A  similar  older  wait  made  in  the  other 

petition;  and  ^ his  Lordship  declared,  that  upon,  a  commis^      [  *3  ] 

non  so  saspidous  in  its  circumstances,  he  should  always 

expect  the  solicitor  to  give  an  account  of  his  conduct.  The 

solicitors  in  tiiese  commissions  having  accordingly  made  affi? 

divits  in  some  degree  exculpating  themselves,  the  commissions 

were  superseded  at  the  expence  of  the  respective  petitioning 

creditors ;  and  it  was  ordered,  that  the  proceedings  should  be 

kept  in  the  office,  and  the  bonds  assigned. 

In  Ex  parte  Blaekmore{5)y  the  bankrupt  was-a  Lieutenant- 
Cokmd  of  the  FeneiUe  Cavalry,  and  the  petitioning  creditor 
a  Cfergyman ;  and  the  trading  was  by  dealing  in  horses.  The 
Lord  ChameeUar  reprobated  the  commission,  as  the  result  of 
a  most  dishonest  transaction,  effected  by  procuring  poor, 
ignorant,  marksmen  to  swear  to  the  trading,  &c. ;  and  refused 
to  permit  the  petitioning  creditor  to  try  the  bankruptcy,  uidess 
he  or  the  solicitor  would  previously  satisfy  the  Court  by 
aUavit,  that  they  had  made  Mue  inquiry  with  regard  to  the 
eftcts,  the  nature  of  the  trading,  and  the  other  drcum- 


With  respect  to  the  trading  his  Lordship  said,  that  if  they 
Mdd  iNring  it  to  the  case  of  the  inn-keeper  (6),  that  a  jury 
mid  infer  from  some  acts  of  selling,  that  he  meant  to  sell 
Me,  BO  as  to  constitute  a  general  dealing,  neither  his  situa^ 
tisn  in  the  army  nor  any  <3tther  would  prevent  the  effect  of  the 
kukropt  laws:  but  it  could  not  be  maintained,  that  if  he 
bought  a  horse,  and  sent  him  to  Taitersol^  with  the  hope  of 
getting  a  guinea  or  two  more,  that  would  make  him  a  trader ; 
•f  his  buying  horses  for  his- regiment,  to  make  it  look  welL 
Thi  laws  were  never  meant  to  attach  upon  such  occasional 

transactions; 

(«9  JkBe  6QiV  l801. 

.  ^  Smmdermm^r.  Ramkt,  A^Burr.  2664.  Bmicall  v.  H6gff,  3  Wik, 
HI  PaiMm  r.VmifhaM,  XTerm  Sep.  B.  R.  672;. 

A2 


A 
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1801.       transactions;  and  th^  affidavit,  upon  whi^b  the  banktuptcy 

^  wa»  found,  ec^ldd  not  for  an  instant  stand  an  examination  at 

Regulations   .  ^  . 
Iff         msi  pnus. 

BXKKRVPTCY 

In  Ex  parte  Edwards  {1}  also  tbe  circumstances  catted  fS^rtb 
tbe  strong  aniinadversion  of  the  Court.  Tbe  commission  was 
taken  e«t  in  tbe  country.  One  of  tbe  commissioners,  who 
was  a  barrister,  residelit  in  tbe  country ,  and  two  of  the 
assignees,  one  of  whom  was  als»  tbe  solicitor,  who  sued  out 
[  ^4  ]  ther  commission,  were  partnen^in  a  country  *bank;  into  which 
tbe  money  received  under  tbe  bankruptcy  was  paid ;  and  an 
account  was  opened  with  the  solicitor,  as  assignee,  commencing 
in  1795,  and  continuing  down  to  1801 ;  at  which  period  the 
firm  of  the  bank  was  reduced  to  tbe  gentleman  acting  as 
commissioner;  all  the  other  partners  having  retired.  The 
third  assignee  was  a  customer  of  the  bank.  The  solicitor  was 
in  October  1797,  under  an  order  of  the  Lord  Chancellor,  dis- 
charged firom  the  situation  of  assignee  ;  but  the  balances  were 
ailenvards  carried  to  his  account.  Tbe  petition  was  presented 
by  the  new  assignees ;  praying,  that  tbe  solicitor  and  the  other 
partners  in  the  bank  miety  be  ordered  to  pay  tbe  respective 
balances  due  to  the  estate,  and  the  costs. 

'  Tbe  Lord  Chancellor  expressed  strong  disapprobiition  of 
ther  mapner,  in  which  this  commission  was  conducted,  aiid 
especially  of  the  union  of  tbe  characters  of  banker,  commis- 
sioner, solicitor,  and  assignee;  observing,  that  it  is  a  most 
unwholesome  practice  to  permit  an  assignee  to  be  removed  as 
upon  his  own  consent,  when  the  Court  ought  to  remove  bins, 
by  its  own  act,  upon  motives  of  a  different  and  a  higher, 
nature ;  and  referring  to  the  rule  of  courts  of  law,  founded 
upon  very  good  sense,  that  an  attorney  shaU  not  have  bin 
name  struck  of  the  roU  upon  his  own  application  without  att 
affidavit,  that  he  does  not  apply  under  an  apprehension,  that 
an  appUcation  will  be  made  against  him  for  that  purpose  ( 8  )• 
His  Lordship  farther  declare,  that  assignees  are  chargeable 

with 

(7)  Jime  22d,  July  Sd,  1801.    adopted  by  tbe  Lord  Chanceliar , 
See  post.  Ex  parte  Lacey,  625*   in  tbe  case  of  a  solicitor.  Post; 
Ex  parte  Bennett,  Vol.  X,  381.     Ex  parte  Owen,  11.   Ex  parte 

(CO  Tbat  practice  has  been    Foley,  Vol.  VIII,  3d.  ; 


CASES  IN  CHANCERY, 


4 


vith  intefest,  upon  aH  tbe  principles  of  the  Cgurt,  if  they  1801. 
do  not  actively  brii^  forward  their  accounts  for  the  inspec-  j^gQ^^ATioN* 
tkn  of  the  commififiioners,  without  waiting  for  an  application.  ' 

The  petition  was  ordered  to  stand  over«  for  the  purpose  of  Bankruptcy 
giving,  to  the  ^HHnnussioner  and  the  solicitor  an  opportunity 
of  shewing  cause  by  affidarit,  why  an  order  should  not  he 
made)  that  so  future  conmiission  should  be  directed  to  tbe 
farmer,  and  that  the  latter  should  never  be  permitted  to  take 
ant  another  commission.  Afterwards  upon  their  affidavits 
that  order  was  made  against  the  solicitor  only.  The  com- 
was  ordered  to  pay  costs  (9). 


In  Michaelmas  Term  the  Lard  Chancellor  took  notice,  that  [  5  ] 
the  order  ( 10),  requiring  two  barristers  in  every  country 
mrnminiimn,  had  been  evaded  by  putting  in  the  names  of  two 
hamsters  residing  in  town,  who  cannot  attend ;  and  directed* 
that  when  the  name  of  any  barrister  residing  in  town  shall  be 
fat  iato  a  country  commissions  it  shall  be  attended  with  a 
certificate  to  the  Grreat  Seal,  that  he  proposes  to  act  in  that 
ion* 


In  Ex  parte  Gibson  (11)  the  bankrupt  was  an  attorney: 
but  die  commission  was  taken  out  against  him  by  the  descrip- 
tioB  of  a  cheesemcmger.  The  object  of  the  petition  was  to 
itaj  the  certificate ;  sugigesting,  that  the  creditors  of  the 
hsodropt  nnght  not  know  him  by  the  eharaeter,  under  which 
he  WIS  described.  Afterwards,  on  the  bankrupt's  paying  a 
ana  of  moaej,  the  petition  was  withdraws. 

The  ZonI  CHANCELLOR  expressed  strong  disapprobation  of 
Ae  eondoct  of  the  solicitors  for  the  petition :  and  ordered  the 
petitioB  to  stand  over^  and  advertisements  to  be  inserted  for 
&e  creditors.  ¥nien  the  i)etition  came  on  again,  his  I^ordship 
Erected,  as  a  general  order,  that  no  petition  presented  to  stay 
tcerfiScatp  shaU  ever  be  withdrawn  without  the  leave  of  the 

Court  5 

ti)  CommissioBers  of  Bank-  parte  Scarih,  post.  Vol.  XIV, 
nflBj,  though  not  generally   204.   XV,  293. 
Avged  with  costs,  may  be  or-      (10)  See  the  order,  ante,  at 
Sid  to  pay  costs  io  respeot  of  the  beginaiog  of  the  6th  Vo« 


oat  of  the  course  of  lumo. 
Ikvd^yat  cQnunissioiim.  E9     (11)  J<»jiiiary  25t)i«  lQ02r 
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1001.       Coturt;  adding,  that  the  parties  should  swear,  there  were  none 
Regulations      *^®se  tr^sactions.    HBs  Lordship  farther  intimated,  that 
IN         though  there  is  no  authority,  that  a  sum  of  money  given  to 
Bam KRUPTCT  withdraw  an  opposition  to  a  certificate  will  vitiate  the  certifi- 
cate in  the  same  manner  as  money  given  to  obtain  it,  that 
should  be  considered  ;  and  also  how  the  money  paid  by  the 
bankrupt  should  be  restored  to  him ;  which  certainly  ought  in 
some  way  to  be  effected.   The  petition  was  therefore  ordered 
agsdn  to  stand  over.    On  the  11th  of  February,  the  order 
was  made,  that  the  bankrupt  should  have  his  certificate, 
without  prejudice  to  any  application  as  to  the  money  so  paid 
by  him. 

That  assignees  under  a  commission  of  bankruptcy,  -^r 
agents  concerned  in  tlie  sale,  cannot  purchase  for  their  own 
benefit  either  any  part  of  the  estate  of  the  bankrupt  or  a 
creditor's  right  to  the  dividends,  see  Ex  parte  Reynolds,  ante. 
Vol.  V,  707 ;  post.  Ex  parte  Hughes,  Ex  parte  Lyon,  Ex 
parte  Lacey,  617,  625. 


[6] 

1801.  Lord  ASHBURTON  v.  Lady  ASHBURTON. 

April  20IA. 

Pewonal  pro-  J^ORD  ^5/fBC/«rOiV^  byhis  wiD,  dated  the  4th  of  ^/w^ 
perty  of  an  in-  1780,  taking  notice,  that  he  had  engaged  to  settle  10002» 
fant  ordered  to  a-year  by  way  of  jointure  on  ItSidy  Ashburton,  directed  ,  an 
be  laid  out  in  investment  in  the  funds  or  other  securities  for  that  purpose; 
lancf^'^th**^^^  and  not  then  haying  any  issue  he  declared,  that  he  left  hia 
there  was  no  property  to  descend  to  his  sister ;  and  his  personal  estate 
authority  in  S^^^  ^  father,  in  case  he  should  survive  him  (the 
the  will  for    testator);  if  not,  then  to  his  sister. 

changing  the  By  a  codicil,  dated  the  31st  of  October,  1781,  taking  notice 
nature  of  the  of  the  death  of  his  father  and  the  birth  of  a  son,  the  testator 
property:  bat  gave  directions  for  the  maintenance  and  education  of  his  son; 
tLrt^'^^^'^*^'  and  as  to  his  real  estate,  which  would  descend  to  his  soOt 
u*  chased'^^  desired  it  nrfght  be  under  the  care  and  management  of  hif 
shoakl  be  con-  guardians  of  his  son ;  and,  after  giving  SOOOiL 

veyed  in  trust  ^ 
for  the  infant,  his  executors  and  administrators,  till  he  should  attain 
twenty -otic,  and  afterwards  for  him  and  his  heirs. 
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to  his  sister  in  addition  to  his  note  for  that  sum,  he  gare  all  1801. 
the  residue  of  his  personal  estate  to  his  executors,  in  trust 
to  place  out  the  same  and  the  rents  and  profits  of  his  real  Asrburtoi^ 
estate  in  real  or  government  securities,  as  they  should  from.  v. 
time  to  time  judge  best,  duriug  his  son*s  minority ;  and  out  I^dy 
of  the  produce  thereof  or  of  any  real  estate  to  pay  what  they 
should  judge  proper  for  his  maintenance  and  education;  the 
whole  surplus  to  accumulate  during  his  minority;  and  upon 
his  attaining  the  age  of  twenty-one  tQ  pay,  assign,  and  trans- 
fer, the  whole  principal  and  interest  to  him  or  his  order:  but 
in  case  he  should  die  under  age^  and  the  testator  should  have 
no  other  child,  who  should  attain  that  age,  he  gave  his 
wife,  if  then  living,  20,000/L  m  lieu  of  her  annuity,  or  10,000/L 
in  addition,  at  her  option,  and  the  whole  residue  with  the 
accumulations  to  his  sifter. 

By  another  codicil,  dated  the  1st  of  Jme,  1783,  the  tes- 
tator bdung  notice  of  the  death  of  his  eldest  son,  and  having 
a  second,  substituted  him  for  the  other  with  the  same  dis- 
position over. 

The  testator  died  soon  afterwards,  possessed  of  very  large 
property  in  the  funds ;  leaving  issue  the  present  Lord  Ash- 
burton,  the  son  mentioned  in  the  second  codicil ;  who  when 
of  the  age  of  eighteen,  presented  ♦  a  petition,  suggesting  an  C  1 
opportunity  of  laying  out  a  considerable  part  of  the  said 
iums  in  the  purchase  of  lands  in  the  county  of  Devon,  where 
«H  the  rest  of  the  petitioner's  landed  property  lies;  and 
praying,  that  he  may  be  at  liberty,  when  and  as  convenient' 
purchases  may  offer,  to  lay  proposals  before  the  Master  for 
investing  the  funds  in  land. 

Mr.  jRandUif,  in  support  of  the  Petition. 

The  lA>rd  Chancellor  asked,  whether  there  was  any  in- 
stance in  which  the  Court  took  upon  itself  to  change  the 
nature  of  the  property  in  such  a  case,  where  there  was  no 
dause  in  the  will  authorising  it. 

Mr.  Alexander  ( anueus  cw*ue )  said,  he  had  known  orders 
jgfoa  this  subject  at  the  Rolls ;  and  mentioned  one  case ;  in 

which 
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1801.       which  the  land  purchased  was  directed  to  be  conveyed  to  a 
^j]^        trustee^.in  trust  for  the  person  interested^  his  executors  and 
AsHBURTON  Administrators,  until  he  should  attain  the  age  of  2lj  and 
.  V.         afterwards  for  him  and  his  heirs. 
Lsdj 

ASHBUETON.     rjpYie  Chancellor  approved  that  qualification;  and 

made  the  order  accordingly  (12). 

(12)  Post,  Voi:  XI,  278.   2  Atk.  413.   Gibtan  r.  Scndamcre, 
I  Dick.  4^. 


1801,  LYTTLETON,  Ex  parte. 

Ajnril  20th. 

Access  to  a  la-  ^^NE  object  of  this  petition  in  lunacy  was,  that  the  peti- 
natic  by  a  per-  tioner,  who  was  entitled  upon  the  death  of  the  lunatic, 
son  entitled  c^se  she  should  not  exercise  a  power  of  appointment,  might 
upon  the  death  j^^^  access  to  fhe  lunatip,  either  personally  or  by  physicians, 
of  the  lanatic  «     .  •        i    i      i  •  i 

in  default  of  purpose  of  seemg,  whether  she  was  m  a  state  to  make 

appointment     ^  appointment, 
by  ber,  to  see, 

whether  she       Mr.  Agar,  in  support  of  the  Petition, 
was  in  a  state 

to  exex^cise  the  Lord  Chancellor  asked,  whether  there  was  any  in- 

powpr,  refused  ^^^^  ^{  order  for  access  to  the  lunatic  upon  the  principle 
of  quia  timet;  and,  no  instance  being  produced,  his  Lordship 
[  *8  ]  refused  the  *  application;  observing,  that  such  a  visit  may  be 
very  dangerous,  and  have  a  very  bad  effect  in  irritating  the 
qiind  of  (he  lunatic  from  the  mere  purpose  of  the  visit  with* 
out  any  intention  of  producing  that  etk^U 


1801.  BAKER,  Ex  parte, 

April  20th, 

A  liberal  ap-  'J^HE  Master  by  bis  report  stated,  that  300^.  a-year  was  a 
plication  of  tbe  proper  allowanoe  for  the  maintenance  of  the  lunatic ;  who 
property  of  a  ^as  in  a  private  mad-house ;  where  he  had  been  placed  by 
lunatic  is  to  jj^  grandmother,  when  he  had  no  fortune ;  but  at  the  date 
e  ma  e,  to  ^j^^  report  his  income  was  1700/.  a-year.  The  particular 
comfort ^his^^  nature  of  his  4i3order  was  merely  imbecility  of  mind  in  *a 
situation  will  fifre**  degree, 
admit. 
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Lord  Chancellor,  1801, 
I  think  this  allowance  too  little;  and  that  this  gentleman  is  b^ikbr 
eapahle  firom  his  situation  of  being  rendered  more  comfortable.     JEx  parte. 

1  do  not  think  it  a  judicious  act  in  the  Court  to  lay  up  140(ML 
a-year  for  the  persons,  who  may  be  the  next  of  kin  of  the 
lonadc  at  his  death ;  when  his  situation  admits  of  greater 
comfort  by  a  more  liberal  application  of  his  property.  It  is 
harsh  to  confine  hun  in  such  a  place ;  his  disorder  not  beings 
such  as  to  require  coercion,  nor  of  a  nature,  that  gives  much 
hope  o(  his  recovery;  which  might  make  the  treatment  given 
in  such  a  place  expedient.  I  do  not  see,  why  this  gentleman 
diould  not  be  in  a  house  of  his  own  under  the  care  pf  some  ' 
rdation. 

Refer  it  to  the  Master  to  review  his  report;  and  to  con- 
sider whether  it  is  not  proper  to  apply  a  larger  income  to  the 
maintenance  of  the  lunatic  (13). 

(18)  Ex  parte  Chumley,  ante.  Vol.  I,  190.   JDormefi  Case, 

2  P.  WiU.  262.  " 


[9] 

DYER,  Ex  parte.  ^801. 

•     AprU  20tlL 

^jpHE  petitioner  sold  and  shipped  goods  on  account  of  Kiri-    A  letter  un- 
patriek  of  Liverpool^  to  be  paid  for  by  bills  on  London ;  dertaking  to 
and  accordingly  drew  bills  on  the  bankrupts  before  the  bank-  accept  bills 
ruptcy ;  which  were  accepted,  and  paid.    A  farther  sum  be-  ^ 
coming  due  on  the  same  account,  he  drew  three  other  bills,  ^^V^^^* 
aB  dated  the  Sd  of  November,  1800,  payable  three  months 
after  date.   On  the  18th  of  November  acceptance  was  re- 
fused; but  by  a  letter  of  that  date  to  the  petitioner  the  baiik- 
mpts  stated,  that  fiaving  now  obtained  the  satisfaction  from 
Kirtpairicif  they  wanted  prior  to  accepting  his  bills  indorsed 
to  the  pe^tioner,  he  may  retuTh  them  to  his  corre9iK)ndent 
here,  and  they  shall  be  accepted. 

The  bills  were  presented  again  on  the  21st  of  November; 
but  they  again  refused  to  accept.  On  the  4th  of  December, 
the  commission  issued  against  them.  A  commission  also 
issued  against  Kiripatrick^  Upon  the  first  refusal  the*  so- 
^tor  for  the  petitioner'  pressed  I^irkpatrfc/f  for  some  o^er 

mode 
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1801.       mode  of  payment;  but  was  assured  by  bim  and  tbe  agent  of 


Dyer,  bankrupts,  that  thfe  olgection  to  accepting  was  done 

Et  partem  ^^^7  9  ^d  he  read  a  letter  from  the  bankrupts,  stating,  that 
they  were  fully  satisfied  with  the  explanation  sent  them  re- 
specting Kirkpairick,  and  they  would  now  accept  the  ^billa 
which  they  had  before  refused. 

The  object  of  the  petition  was  to  be  admitted  to  prove 
under  the  commission. 

The  SoUciior  GenereU,  in  support  of  the  petitiop,  said, 
this  letter  was  a  virtual  acceptance;  an  express  undertaking 
by  the  persons,  upon  whom  the  bills  were  drawn,  tliat,  if  they 
are  returned,  they  will  be  accepted;  and  referred  to  Pillans 
V.  Van  Mierop  {I4f). 

Lord  Chancellor  sdd,  it  was  so  clearly  settled  at  law,  that 
such  a  letter,  an  undertaking  to  accept,  is  an  acceptance,  that 
the  assignees  would  hardly  desire  to  try  it* 

[  10  ]  Mr,  Richards,  for  the  Assignees  not  desiring  to  try  it,  the 

order  was  made  according  to  the  prayer  of  the  petition. 

(14)  3  Burr.  1663. 


il^lSi*  POWNALL  r.  KING. 

and  22d* 

Order,  after  STANLEY  for  the  Plaintiff  moved  to  have  the  sub- 

an  award,  to  mission  of  the  parties  in  this  cause  to  arbitration  made 

make  the  sub-  nni^e  of  Court ;  an  objection  having  been  taken  by  the 
mission  a  role  j^^^^^^  the  case  of  Spettigue  v.  Carpenter  ( 15),  that 
o  Court.  award  having  been  made,  the  application  for  this  pur- 

pose is  too  late.  The  bond  contained  a  submission  to  have 
the  award  made  a  rule  of  Court. 

Mr.  Stanley i  in  support  of  the  motion,  admitted,  that  the 
words  of  the  act  (16)  are  future;  but  said,  this  objection 
had  not  been  taken. 

(15)  3  P.  Wm.  361.   1  Dick.  66.  Ex  parte  Ross,  I  Dick.  133. 

(16)  9&  10  ma  III.  €.  15. 
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Mr.  PembertoHt  for  the  Defendant^  consented  to  the  mo- 
tioD. 

Lard  Chancellor. 
The  constant  practice  of  both  Courts  of  Law  for  years 
has  been  against  this  objection :  but  I  am  afraid,  a  decision 
of  that  kind  is  not  sufficient  to  over-rule  a  decision  of  the 
Court,  where  the  objection  was  made.  I  will  look  into  this 
caae*  My  present  inclination  is  this :  the  Court  can  take  no 
jurisdiction  but  in  the  cases,  in  which  the  act  gives  it  juris- 
diction :  but  I  have  always  understood,  that  if  the  submission 
bears  date  before  the  award,  the  Court  will  act  upon  that 
sabmissiolu  The  consent  cannot  give  the  Court  a  jurisdiction, 
the  Act  of  Parliament  does  not  give  it. 


1801. 

FOWNALL 
O. 

Kino. 


Lord  Chancellor. 
It  seems  to  me,  that  this  subnussion  may  be  made  a  rule 
of  the  Court :  1st,  it  is  not  inconsistent  with  the  words  of  the 
statute ;  2dly,  I  think,  the  case  in  Peere  Williams  does  not 
necessarily  decide,  the  point  supposed  to  be  decided ;' and  in 
Alardes  v.  Campbell  (17)  the  objection  was  taken,  that  the 
submission  was  made  a  rule  of  Court  after  the  award ;  and 
the  Court  treated  *  it  as  a  point  of  no  difficulty ;  considering 
it  as  no  objection  within  the  statute,  and  according  to  the 
constant  practice;  and  in  Chicot  v.  Lequesne  (18)  it  is  con- 
sidered by  Lord  Hardtoicke  as  the  constant  practice.  Inde- 
pendent of  that,  I  think,  by  the  consent  of  the  parties  this 
might  be  made  a  rule  of  the  Court;  to  be  enforced,  not 
perhaps  by  the  process  under  the  statute,  but  by  the  common 
•process  of  the  Court. 

(17)  1  Barnard  Rep,  K.  B.  152. 

(18)  2  Vet.  316.  Feiherstone  v.  Cooper^  post,  Vol.  IX,  67. 
SmUk  V.  Symes,  5  Madd.  li. 


April  22d» 
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OWEN,  Ex  parte. 

The  Court  will  lUfR.  OWEN  moved,  as  of  course,  that  a  solicitor  may  be 

notitrikeaso-         struck  off  the  roll  at  his  own  request, 

licitor  off  the 

roll  at  his  own         y    •  ^ 

xequest  with-    .     "^^^  Chancellor. 

out  an  affida-  That  will  not  do  without  an  affidavit,  that  there  is  no  other 
▼it,  that  there  reason  for  it ;  for  a  solicitor  apprehending,  that  an  application 
is  no  other  will  be  made  agai^t  him,  may  desire  to  be  struck  off  the  roy. 
reason  for  the  Therefore  thq  Courts  of  Law  have  required  upon  an  applica- 
appUcation.  ^  attorney  to  be  struck  off  the  roll,  that  they  shall 

be  satisfied,  there  is  no  other  reason ;  and  I  shall  accordingly 
require  an  affidavit,  thut  he  does  not  apply  under  an  appre- 
hension that  somebody  else  will. 

Mr.  Owen  said,  there  was  not  the  least  ground  for  such  an 
...         ■    apprehension  in  this  instance :  this  gentleman  had  not  prac- 
tised for  two  years ;  and  made  the  application  with  a  view  to 
be  called  to  the  Bar. 

Lord  Chancellor  said,  for  that  reason  he  should  the 
more  require  the  affidavit ;  for,  when  it  is  insisted  on  in  such 
a  case,  no  objection  can  be  made  in  any  other  (19). 

(19)  ^  parte  Foley,  post,  Vol.  VIII,  33 ;  ante,  4. 

[12] 

1800.  ^ 
Jiiii.29lA. 
1801. 

JpnlTBth  COOTH  v.  JACK§ON, 

and  20lA«   

To  a  bill  for  stated,  that  in  1795  a  bill  was  filed  by  the  Plamtiflr 

speciBc  per-  Edmund  Cooth  against  the  Reverend  Richard  Jackson 

formance  of  and  the  Reverend  Gilbert  Jackson,  the  latter  being  the  only 
an  agreement  son  and  heir  of  Gilbert  Jackson,  the  siurviving  trustee  in  a 
a  plea  of  the  marriage 
statute  of 

Frauds,  being  coupled  with  another  defence,  was  ordered  to  stand  till  the 
hearing. 

Bill  for  specific  performance  of  an  agreement,  originating  in  commnnica- 
tions  by  the  commissioners,  who  took  the  depositions  in  a  cause,  and  by 
the  witnesses,  to  the  Defendant  as  to  the  nature  and  effect  of  the  evidence. 
Thongh  the  Plaintiff  was  not  implicated  in  the  transaction,  the  bill  wag 
dismissed  on  grounds  of  public  policy. 
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marrisg^  detdement,  under  which  the  Plaintiff  ctaimel^^a^ 

miles,  called  Lye  Farm  and  Bumthouse  Farm,  by  virtue  of  a^  Coots 

limitation  in  remainder^  subject  to  the  life  estate  of  Richard  ' 

Jaetsom,  and  in  defailt  of  issue  of  him  and  his  wife,  fbr.  the  JAcksoN. 

benefit  of  John  Cooth,  th^  Pl^ntiff's  father,  iiceafled,  and  die 

hein  of  his  body.    That  bUl  stated,  that  J|  the  chfldren  of 

Bkhard  Jackson  died  in  their  infismcy  witlvatl  i&sue,  and  then 

lis  wife  died  without  leaving  any  issue  'f  amk'Riehard  Jfagkson 

cootiniied  in  possession.    He  and  his  wiV  soon  aefter  theiv 

marriage  levied  a  fine ;  and  declared  th^^s  i»  fukne  of 

issue  of  them  to  the  survivor. 

The  biU  &rther  stated,  that  Grilbert  Jackson  acknowMdlged 
to  the  Plaintiff,  that  sueh  settlement  was  in  his  possession ; 
and  Bickard  Jackson  after  the  decease  of  his  wife  wrote 
several  letters  acknowledging,  that  he  was  entitled  only  for 
Me ;  and  that  after  his  death  Co<dh  would  be  entitled ;  and  he 
also  acknowledged,  that  he  had  accepted  from  Charles  Cooth^ 
the  Plaintiff" s  elder  brother,  who  died  without  issue,  a  mortr 
gage  of  the  reversion  for  money  lent.  The  bill  also  stated^ 
that  Richurd  Jackson  endeavoured  to  get  Charles  Cooth  to 
execute  a  will  in  his  favour ;  and  never  suggested,  that  any 
settlement  was  in  existence,  or  that  any  fine  had  been  levied 
to  bar  the  limitations  thereof;  and  he  never  set  up  any  chdm 
under  the  &ne  until  after  the  death  of  the  trustees  in  the  set- 
tlement, and  until  after  Richard  and  Gilbert  Jackson  had  got 
both  parts  of  the  said  marriage  settlement  into  their  han48^ 
and  suppressed  the  same.  The  bill  prayed  a  discovery ;  and 
that  the  Defendant  might  be  decreed  to  leave  the  settlement 
in  the  hands  of  the  Master ;  and  that  the  right  of  the  Plaintiff 
mi^t  be'  dedared. 

The  bill  farther  stated,  that  to  that  bill  the  Defendant  put 
m  an  answer;  and  afterwards,  upon  the  19th  of  September, 
1796,  Richard  Jackson  died;  having  devised  the  estate  to 
Gilbert  Jackson^  who  ^was  also  his  nephew  and  heir  at  law,  [  •IS  ] 
A  bill  of  revivor  and  supplement  was  filed ;  stating  the  above 
matters ;  and  that  Gilbert  Jackson  possessed  himself  of  the 
lettlement;  and  praying  accordingly.  An  answer  was  put  in 
to  that  bill;  and  a  commission  issued,  directed  to  Thomas 
Barilett  and  Thomas  Gould  JReade,  commissioners  named  on 
die  part  of  the  Plaintiff,  and  to  Jatnes  StiU  and  Joseph  Charles 

StiU, 


IS 


CASES  IN  CHANCERY^ 


180t.      SiUl,  eoaumsdonien  named  on  the  part  of  the  D^HicUnt. 

The  three  commissioners  first  mentioned  met  and  executed  the 
eommisaion  upon  the  30th  and  3l8t  of  October,  1798;  and 
Jackson,  the  exammation  was  made  up  and  closed,  but  never  returned^ 
After  aU  the  witnesses  were  examined,  the  Defendant  proposed 
a  compromise  by  dividing  the  said  farms  and  lands :  the  Plain-» 
tijBT  accepted  the  proposal;  and  it  was  thereupon  agreed,  diat 
Ae  Plaintiff  should  take  the  whole  Bumihouse  facrm  and  so 
aiach  of  the  Zrye  farm  as  should  make  up  an  equivalent  to  a 
moiety  oi  the  whole;,  and  that  the  Defendant  should  retain 
the  remainder ;  and  it  was  farther  agreed,  diat  the  commis^ 
sioners  should  not  return  the  commission ;  and  that  aU  pro- 
ee^dings  in  the  suit  should  cease.  Upon  the  said  agreement 
being  concluded  the  Defendant  and  Plaintiff  usoDed  Barilett, 
Iteade,  and  James-Still  to  divide  and  allot  the  said  farms  and 
lands  between  Jcusisom  and  the  Plaintiff  in  manner  aforesaid, 
and  to  arbitrate  and  settle  all  matters  between  them  incident 
to  such  division  and  allotment.  Bartlett,  Beade,  and  Still 
accepted  the  appointment  of  arbitrators;  and  imdertook  to 
divide  and  allot  said  fiirms  and  lands,  as  aforesaid;  and 
mutual  bonds  of  arbitration  were  executed  to  abide  by  and 
perform  the  award  and  final  determination  of  the  said 
arbitrators. 

The  bill  farther  stated,  that  though  the  bonds  purported  to 
be  to  submit  to  the  award  of  the  arbitrators  to  be  made  of 
all  ^natters  in  4ifi<3i^nce,  yet  they  were  intended  to  relate  to 
their  division  of  the  said  fiurms,  &c.  between  the  Plaintiff 
mid  Jackson:  all  other  matters,  which  had  been  in  difference 
between  them,  being  at  that  time  ended  by  the  aforesaid 
agreement;  and  the  bonds  were  executed  for  no  other -pur- 
j>ose  than  to  bind  them  to  abide  by  the  allotment  and  division 
of  the  said  farms,  &c.  In  pursuance  and  part-performance 
of  the  said  agreement,  the  said  commission  so  made  up  and 
dosed  by  the  said  commissioners  hath  never  been  returned ; 
and  in  farther  pursuance  of  the  said  agreement  the  14th  of 
November,  1798,  was  appointed  for  a  meeting  of  Bartlett, 
[  ^  14  ]  Iteade,  and  Still,  *  to  proceed  to  make  the  allotment,  &c.  of 
ihe  said  premises,  as  aforesaid,  and  to  make  their  award  upon 
said  arbitration;  and  in  the  mean  time  Still,  Bartlett,  and 
Reade,  but  particularly  Still,  went  over  the  whole  of  th^ 

premises ; 
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i;  and  fimned  an  estimate  of  the  value;  and  marked 
out  part  of  the  jLjf^  farm,  to  be  allotted  and  added  to  the 
Bwmikouse  farm,  &c* ;  but  Barihii  and  Rcade  mistook  the 
day;  and  m  consequence  did  not  attend  the  meeting:  bu.tit 
was  attended  by  StM  and  the  Plaintiff.    The.  meeting  was 
adjourned  to  the  2f2d  of  December^  1798;  and  in  the  mean 
^weStUlf  BartkHy  mdJteadef  caused  the  lands  to  be  sur^ 
Teyed  and  vahied,  for  the  purpose  of  making  their  award  ^d 
concluding  said  business  upon  the  said  22d  of  December ^ 
1798.    They  did  meet  accordingly;  the  Pkdntiff  was  pre- 
sent: but  Jackson  did  not  come;  and  they  were  ready  to 
settle  the  aOotment  and  divisioa,  and  make  their  award ;  but 
Jfmd^Mom  caused  his  solicitor  to  write  to  the  arbitrators,  that 
he  ahoold  not  abide  by  their  award;  which  letters  they  re- 
edred  a  few  days  before  the  22d  o{  December.   The  meeting 
was  therefore  adjopmed  to  the  81st  of  December.  Notice 
in  wiitkigy  signed  by  the  arbitrators,  was  given  toJacksoB^ 
hat  before  that  day  he  prevailed  upon  SHU  to  refuse  joining 
in  the  award ;  and  he  informed  th^  other  arbitrators,  he 
wodd  not  join,  and  should  not  attend.     The  other  two 
arhitntors  met  on  that  day,  but  aa  Still  did  not  attend,  no 
award  was  made. 

The  biB  then  stating,  that  the  Plaintiff  was  always  ready 
to  perform  hia  part,  prayed,  that  the  Defendant  may  be  de- 
creed to  perform  the  agreement:  and  that  the  said  two  farma 
may  be  divided  into  two  equal  parts ;  and  that  the  Bumihouee 
farm,  widi  so  much  of  the  other  farm  as  shall  render  the  same 
of  ecjnal  vahie  with  the  remainder  of  the  latter,  may  be  de* 
creed  to  the  Plaintiff;  with  the  necessary  directions  and  a 
piodnction  of  all  title-deeds. 


1801. 


COOTK 

Jacksoit. 


To  this  bSl  the  Defendant  put  in  the  following  plea  and 

Aa  to  so  mudi  of  the  bill  as  seeks,  that  the  Defendant  may 
be  decreed  to  perform  the  agreement  alleged,  &c.  and  that- 
the  said  two  farms  maybe  divided  into  two  equal  parts,  and 
diat  the  iBirm/Aot^f  farm,  with  so  much  oi  the  Lye  form  aa 
shall  together  be  equal  to  the  remainder  of  ^  Lye  farm, 
may  be  decreed  to  belong  to  die  Plaintiff  and  his  heirs,  and  a 

commission 
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1801.       feoiimiission  for  making  sudi  division/  with  the  neeessaiy 
Q^^^      directions  for.  that  purpose,  and  that  the  title-deeds  and. 
V.         writmgs  relating  to  the  said  estates  may  he  produced  and  left 
Jackson.,    with  the  Master,  or  any  other  relief  founded  upon  the  said 
agreement,  the  Defendant  pleaded  in  bar  the  statute  of 
frauds  (20);  with  an  averment,  that  there  was  no  contract 
in  writing  concerning  any  divisioii  of  the.  said  two  farms,  &c. 

The  Defendant  admitted  the  proceedhigs  in  the  former 
suit;  and  stated,  that  being  advised,  that  it  was  not  neces-' 
sary  for  him  to  produce  witnesses  at  the  execution  of  the 
commission,  he  attended  unaccompanied  by  his  solicitor,  with 
Jarne^  Still,  one  of  the  commiBsioners,  named  by  or  on  behalf 
of  the  Defendant.   The  two  commissioners  named  by  or  on 
behalf  of  the  Plaintiff  met  them ;  and  examined  witnesses ; 
and  the  commission,  was  closed.   In  October  1798,  on  the 
last  day  of  executing  the  commission,  after  the  commission 
•    was  made  up  and  closed,  SmitAj  who  had  been  examined  as 
a  witness  for  the  Plaintifi^  came  to  the  Defendant,,  and  pro- 
posed, and  pressed  him,  as  he  had  irequendy  done,  to  com- 
promise the  cause ;  intimating,  that,  if  the  cause  proceeded 
to  a  hearing,  such  a  string  of  evidence  would  be  brought 
forward,  as  would  ruin  his  uncle's  (Richard  Jacison  )  character 
for  ever;  atid  that  a  settlement  of  the  estates  in  dbpute 
had  been  made,  which  was  in  favor  of  the  Plaintiff's  tather; 
and  that  the  Defendant's  said  uncle  and  his  wife  had  upon 
some  occasion  made  an  affidavit  thereof.    The  Defendant 
saying,  he  must  take  the  advice  of  his  solicitor.  Smith  inti- 
mated, that,  if  the  cause  was  not  immediately  settled,  the 
Plaintiff  would  probably  afterwards  refuse  to  settle  it  James 
Still  shortly  afterwards  called  the  Defendant  into  his  room ; 
and  also  recommended  to  him  to  settle  the  cause  on  account 
of  the  evidence,  which  he  intimated  to  the  Defendant  had 
been  adduced  on  the  part  of  the  Plaintiff;  and  Still  not 
having  prevailed  upon  the  Defendant  to  agree  to  settle  it, 
Smith  came  again,  and  brought  Hideout ,  another  witness 
for  the  Plaintiff;  and  they  pressed  the  Defendant  with  the 
same  arguments;  and  particularly,  that  hifi  late  unde  had 
written  several  letters  (which  had  been  proved  under  the 
commission),  which jvere  in  contradiction  to  his  answer  in 

the 

'(20)  20  Car.  II.  c.  3. 
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tbe  CMise ;  and  that,  if  the  cause  proceeded,  and  the  letters  IdOl. 
were  brought  into  Coui;t,  his  character  would  be  milled.  q^^h 
During  the  execution  of  the  comnussion  Bartleit  and  Bettde 
severally  recommended  the  Defendant  to  compromise  the  suit;  Jac&son. 
and  the  Defendant  being  greatly  alarmed  at  such  representiei- 
tions,  and  believing  them  true,  though  he  now  believes  them 
unfounded,  and  being  very  anxious,  that  nothing  should  be 
brought  forward,  which  might  affect  the  character  of  his 
unde,  and  belieiring,  that  Smith  was  his  friend,  and  well 
acquiunted  with  the  facts  urged  by  him,  he  did  at  length,  and 
tot  such  reasons,  (and  which  otherwise  he  would  not  have 
done)  propose  to  the  Plaintiff  and  verbally  agree  to'  settle 
8ud  suit,  by  dividing  the  estate  in  dispute  between  them ;  to. 
which  the  Plaintiff  acceded ;  and  thereupon  such  bonds  of  ar- 
Utration  were  entered  into.  It  was  understood  by  the  Defen- 
dant, and,  as  he  believes,  by  the  liaintiff,  that  the  basis  upon 
which  die  arbitrators  would  proceed  to  settle  ,  the  differences 
referred  to  them,  was  by  making  an  equal  division'  of  the  pro- 
perty in  question  between  the  Plaintiff  and  the  Defendant ; 
and  that  said  bonds  were  intended  to  relate  only  to  such 
division,  and  to  bind  the  Defendant  and  the  Plaintiff  by  such 
allotment  and  division,  as  said  arbitrators  should  make  between 
them ;  all  other  matters  being  then  agreed  to  be  settled  between 
them.  The  Defendant  did  not  atleiid  the  adjourned  meeting. 
He  admits  the  notice  of  the  last  adjournment;  and  Still 
did  not  attend,  and  would  not  join  in  the  award,  in  conse- 
quence of  the  representations  made  to  him  by  arid  on  behalf 
of  die  Defendant,  and  of  his  conviction  of  the  impropriety 
of  so  doing ;  having  declared  to  the  Defendant,  that  he  was 
ignorant  of  some  important  facts,  witen  he  recommended  to 
the  Defendant  the  compromise.  It  may  be  true,  that  between 
the  time  of  entering  the  bonds  and  the  14th  of  November, 
1796,  the  day  first  appointed  for  making  the  arbitration^  the 
arbitrators,  and  particularly  Stilly  did  go  over  the  premises, 
and  value  the  same,  and  mark  out  great  part  of  so  much  of 
the  great  farm,  called  Zy^,  as  was  (as  is  pretended  by  the 
hill)  to  be  allotted  and  added  to  the  Bumihause  farm;  in 
order  that  the  premises  might  be  divided  into  moieties  equi- 
valent in  quantity  and  value  between  the  Defendant  and  the 
Plaintiff;  and  that  between  the  1 4th  of  November  and  the 
Vol.  VL  B  22d 
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the  estate  and  make  a  valuation.  The  Defendant  ieits  heither 
forced  nor  suiprised  into  the  agreement*;  and  next  dajr  ex- 
pressed himself  much  satisfied  at  it.  The  purpose  of  ekeclit- 
itig  the  fabnds  Was,  that  the -estate  should  he  equally  divided 
liccbrding  to  the  said  agreement.  The  "deponent  does  not 
know  of  any  other  matter  in  difference  hut  the  division  and 
aHotment  of  the  estate. 

This  witness  also  stated  the*  bdjoumment,  the  reason  for 
hot  making  the  award,  viz.  that  Still  would  not  join,  arid  the 
♦  other  circumstancesj  which  werfe  also  proved  by  the  othei* 
witnesses; 

.  .■    :   .  ....  ■  »    '  . 

Charles  Bokoles  gitvd  the  skme  account  asReade  of  the  pro- 
posal for  the  compromise,  the  terms  of  division,  &c.  and  that 
the  Defendant  was  not  forced  into  it.  He  stated,  that  Still 
proposed^  that;  though  it  might  be  too  much  trouble  to  make 
special  bonds,  stating  all  the  circumstances,  yet  it  would  be 
better  to  fill  up  the  common  printed  bonds  to  bind  them  to 
die  agreement ;  which  were  providedj  and  filled  up  accprd- 
liKgly.  It  was  proposed,  that  all  the  papers  and  pleadings  in 
die  cause  should  at  this  meeting  be  destroyed:  but  it  was 
afterwards  agreed,  that  ,  they  should  remain,  till  after  the 
division  should  be  finally  adjusted.  No  subject  of  difference 
remained  but  the  allotment  and  division.  • 

Bartlett  stated,  that,  whether  the  proposal  of  the  Defend-^ 
ant  and  the  agreement  were  made  freely  and  voluntarily,  or 
in  consequence  of  any  recommendation  to  him  for  that  pur- 
pose, or,  whether  he  was  forced  or  constrained,  or  surprised 
.or  imposed  upon,  in  it,  the  deponent  does  nqt  know.  The 
next  day  he  expressed  himself  satisfied  with  it.  The  depcK 
nent  does  not  know  of  any  thing  else  in  dispute  between  the 
parties. 

James  Still,  being  produced  as  a  witness  for  the  Defendant, 
stated,  that  he  and  the  other  commissioners  during  the ,  exer 
cutionof  the  commission  had  frequent  conversations  respectr 
iiig  the  contents  of  some  of  the  late  Dr.  Jackson  b  letters ; 
and  they  agreed,  that,  if  it  could  be  brought  about,  it  was  a 

cause 
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cause  very  proper  to  go  to  a  reference;  and  he  undertook  to  1801. 
Sfe^  to  the  Def^njant  upon  the  subject:  and  accordhigly  q^^h 
wei|t  to  die  Defendant  in  4  r0om  at  the  inn,  where  the  conir 
iDission  i^Ms  executuig>  and  mentioned  to  him,  that  it  would  -Jackson 
be  a  very  diaagree^bl^  thing  for  the  cause  to  come  to  a  hear- 
ing OD  accoiin^  of  Dr.  Jdckion's  letters^  and  his  answer  to  the 
biU;  and  upon  that  account  advised  him  to  consent  to  a  refer- 
eoea(  but  used  no.  persuasion;  but  reconjmended  to  him  to 
consult  his  friends,  before  he  decide.   The  deponent  be^ 
Jieye^  he  did  consult  jSWiM  and  jtideout;  and  that  in  conse- 
quence of  the  conversation  with  them  he  was  induced  to  agre^ 
fo  an  amicable  adjustment,  and  make  such  proposal^ 

Rideo9tt  deposed,  that  the  deponent  having  been  examined  j[  00  ^ 
as  a  witness  under  the  conunissioh  on  the*  part  of  the  Plains 
tiff  had  divers  codversations  with  the  Defendtot  respecting 
the  matters  in  question  in  the  causey  and,  a  compromise 
having  been  talked  of,  the  deponent  at  the  desire  of  the  Der 
feodant  walked  out  into  the  town;  and  the  Defendant  asking 
bis  opinion,  he  asked,  whether  the  Defendant  had  consulted 
his  commissioner,  as  the  most  proper  judge.  The  Defendant 
said,  he  had;  apd  his  commissioner  f^yised  him  to  the  "com- 
pomiae ;  and  asking  the  deponent,  be  would  do  in  su^h 
a  case,  the  deponent  said,  he  would  agree  to  the  compromise  i 
and  in  a  subsequent  conversation  said,  he  should  agree  to 
the  comprpinise,  if  it  only  fb;:  tl)e  sake  of  l)is  uncle  9 
memory^ 

Smith  deposed,  that,  the  Defendant  asking^hia:  adviee»  he 
repeated  die  same  arguments  and  advice  he  often  had  given 
before,  vrheii  consulted,  vis.  to  comproouse.  Upon  the  second 
day  of  the  commission  the  Defendant  infonined  him,  that  his 
eomnussioner  SftiU  said,  he  adyised  him  to  put  an  end  to  the 
suit ;  but  added,  "  Remember,  I  do  not  persuade  you.**  The 
Defendant  requested  the  depon^t  to  ask  StiU,  what  he 
neant  by  the  word  ''persuade*'  Still  replied,  "  Would  ho 
"  Ipive  me  force  him  to  do  it  ?   Tell  him,  it  is  my  decided 

opnion,  that  he  ahoiil^  make  it  up.**  ' 

Upon  this  evidencie  the  cause  came  on  before  Lord  Eldon^       April  2d/A. 


J 


CASSS  IN  CHANCERY. 


COOTH 

Jackson. 


IBOl.  Mr.  RomiUy  and  Mn  Hdri,  for  the  Plaintifi: 

This  bill  atandft  upon  three  pofaits:  Ist,  Though  the  De* 
iendakit;insi8t8  upon  the  statute  by  the  answer^  yet  the  admis- 
sion of  the  parol  agreement  takes  the  case  out  of  the 
statute  Sdly,  The  agreement  is  in  part  performed: 

Sdly,  There  is  a  sufficient  agreement  in  writing. 
'   The  first  point  has  been  frequently  discussed  in  thid  Court; 
but  never  decided.    The  doubts  Lord  Tkmrhw  entertained, 
and  the  declarations  of  "Lord  HarduHekef  are  in  opposition,  to 
irhat  is  now  supposed  the  law  of  the  Court ;  that  It  Defend* 
ant  admitting  a  parol  agreement  by  his  answer  can  insist  iipon 
the  statute.   The  case,  that  approaches  nearest,  to  this  point, 
Moore  y.  Edwards {SS),   The  late  Xorcf  Chancellor  there 
t        ]     did  not  consider  himself  as  *  deciding  die  point:  but  he  stated, 
€hat  it  was  not  d^ded  the  other  way.   The  point  was  not 
expressly  decided  by  L6rd  Hardmcle :  but  he  has  said  in 
many  cases^  particularly  (21)'  in  the  Attorney  General  v.  Day, 
that  where  the  party  admits  the  agreementi  he  shall  be  com- 
pelled to  perform  It,  because  there  is  no  danger  of  perjury. 
The  same  thing  is  stated  by  Sir  John  Strange (^)  in  PoUer 
^.  Potter.   In  Symondson  v.  7W^cf(26)  a  parol  agreement 
admitted  was  performed  by  the  Court.    In  WhUchtirch  t» 
Bevisi9!7),  and  Whitbread     Brockhurst  {S8)  Lord  Thurhw 
expressed  great  doubt  upon  this  subject.   The  question  in 
those  cases  was,  whether  the  Defendant  could  be  compelled 
Co  answer.   Upon  that  his  Lordship  entertained  great  doubt* 
The  difficulty  however  perhaps  is  not  so  great;  for  if  the 
agreement  is  in  part  performed,  then  it  is  clear,  the  Court  will 
perform  it:  but  if  the  Defendant  can  deny  the  part  per* 
formance  in  pursuance  of  the  supposed  or  any  bther  agree* 
ment,  then  he  need  not  be  under  the  necessity  of  answering. 
It  is  not  however  necessary  to  enter  into  that;  for  thisDe-* 
fendant  has  answered;  and  admitted  a  parol  agreement  It 
Is  of  very  great  importance,  that  this  questioii  upon  tfie 
statute,  as  to  the  effect  of  such  admission,  should  be  decided. 
Great  doubt  has  at  different  times  been  entertained  upon  it» 


(22)  ChUd  V.  Godolphin, 
1  Dick.  39. 

(23)  Ante,  Vol.  IV,  23. 

(24)  1  Fes.  221. 


(2d)lFet.44U 

(26)  Pre.  Ch.  374.   Giib.  34. 

(27)  2  Bro.  a  a  560. 

(28)  1  Bro.  a  C.  404. 
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Mr.  FonUanque  in  a  note(29)  has  collected  the  cases  upon 
thk  sabjeci;  and  it  does  not  appear  there,  or  in  another 
note  (30)  upon  the  same  subject  several  years  afterwardst 
that  this  point  has-been  decided.  Upon  the  several  dicta  of 
Lord  Hmrdwieke  and  Sir  John  Strange,  that,  where  the  De;> 
fiendant  admits  the  agreement,  the  case  is  entirely  out  of  the 
statnte,  il  will  be  said,  that  is  confined  to  the  case,  where 
admitting  the  agreement  he.  does  not  insist  on  the  statute. 
What  la  the  ground  of  that  distinction?  The  statute  is  a 
puhUc  statute.  A  decision  upon  such  groupds  would  create 
a  strictneas  in  pleading,  that  certainly  has  not  prevfuled,  at 
least  as  to  answers.  The.  Defendant  cannot  be  precluded 
fiom  insisting  upon  the  statute,^  merely  because  he  has  not 
stated  it  in  his  answer.  The  statute  of  limitations  bears  a 
very  strict  analogy  to  this..  All  a  Defendant  has  occasion  to 
aver  is,  that  he  has  not  promised  within  the  last  six  years^ 
without  taking  notice  of  die  statute. 

This  question  depends  upon  the  fourth  section  of  the  sta* 
tote.  That  section  and  the  seventh  are  of  the  same  nature, 
very  diffemit  firom  other  sections  requiring  instruments  to  bf 
eiiynti^  with  certain  ceremonies,  and  destroying  the  instru^ 
Benty  if  the  statute  in  those  respects  is  not  complied  witji. 
But  the  fourth  and  seventy  sections,  are  manifestly  a  law.  of 
evidence.    The  latter  has  the  expression     manifested  and 

proved.*'  Agreements  have  been  repeatedly  carried  into  ex- 
ecution, where  there  has  been  no  contract  in  writmg,  but 
eridence  in  writing;  as  in  Tourney  v«  Crawther  (31 ).  Seagoo4 
r.Meale{82)  is  the  case  of  a  letter,  not  to  the  party,  with 
whom  the  Defendant  contracted,  but  to  bis  own  agent.  Un- 
questionably that  could  not  be  more  than  evidence  of  an 
sgipeement;  and  hpxd  Hardwicke  so  states  it.  So,  in  tiie 
case  of  part  performance ;  ufoa  which  th^  other  acts.  I  do 
not  find  any  case  upon  the  fourth  section  of  the  statute,  wher^ 
the  party  admitted  the  agreement,  but  insisted  on  the  statute. 
In  Coiiington  v.  Fletcher {33)  that  very  pomt  was  decided 

upon 


(19)  i  Famb.  Treat.  Eq.  Ist  ed. 
163,  DOte(<l)»  171,  Bote(e).  3d 
ed.  178,  note  (d),  183,  oote  (e). 

(30)  Ante,  Vol.  Ill,  38. 

(31)  3  Bro.  C.  a  161,  318. 


Fonter  v.  Haie,  ante.  Vol.  Ill, 
V,308. 

(32)  Pre.  Ch.  560. 

(33)  2  Atk.  155. 


1801. 
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[«8] 


CASES  IN  CHANCERY. 


1801.  upon  the  other  section  as  to  declarations  of  trust*  It  may  be 
CooTH  if  he  ought  to  be  compelled  to  perform  the  agree- 

ment,  if  confessed,  it  would  be  absurd  not  to  compel  him  to- 
Jackson,  answer  to  the  fact  of  an  agreement:  but  where  is  the  absur- 
dity of  compelling  him  to  answer  that  fact  t  Thiis  has  been 
put  widi  great  force  by  Mr.  Foublanque;  that  the  statute  was 
made  to  prevent  perjury  $  and  as  the  answ^  cannot  be  faLu- 
fied,  there  b  a  strong  temptation  to  peijury;  and  that  has 
been  adopted  in  Bondeau  v.  Wyati  {S4f).  The  statute  was 
certainly  made  to  prevent  perjury:*  but  it  was  also  made  to 
prerent.firaud  by  the  means  of  peijury.  The  argument  on  the 
ground  of  avoiding  the  temptation  tp  peijury  would  put  an 
end  to  all  discovery  in  this  Cqurt.  The  temptation  to  perjufy 
in  putting  in  an  answer  is  infinitely  stronger  in  many  cases 
than  in  that  of  a  parol  agreement ;  as,  where  a  gross  fraud  is 
imputed  to  the  Defendant*  An  atiswer  in  Chancery  is  in  this 
respect  just  the  same  as  a  plea  at  law,  except  in  the  circum* 
'stance,  that  the  former  is*  put  in  on  oath.  It  is  quite  clear, 
that,  if  he  had  denied  this  agreement  by  his  answer,  the 
Plaintiff*  might  have  produced  a  letter,  for  instance,  to  hi» 
iagent.  Suppose,  in  that  letter  he  had  said,  he  would  not 
perform  the  agreement  on  account  of  the  statute :  can  there 
be  a  doubt,  that  would  be  sufficient  evidence,  upon  which  the 
[1^*  ^  ]  Court  *  would  compel  him  to  execute  it?  If  that  is*  so,  is  it 
hot  infinitely  stronger,  when  the  Defendant  in  his  answer 
ui>on  oath  admits  the  agreement;  talking  however  about  the 
statute  ?  It  is  supposed,  that  great  inconvenience  might  follow 
firom  this ;  which  was  also  said  in  Wkitehurth  v.  BevU,  and 
Whitbread  v.  Brockhurst:  but  there  is  no  inconvenience, 
even  if  the  Plaintiff  states  a  fictitious  agreement.  He  must 
know,  that  he  must  prove,  not  only  the  circumstances  of  part 
performance,  but  likewise  the  agreement ;  and  he  could  not- 
complain,  if  his  biU  was  dismissed,  because  he  could  not 
prov«  the  essential  part  of  hb  case.  If  there  were  a  part 
performance,  it  would  be  cle^ly  competent*  to  prove  the 
agreement. 

This  depends  very  much  upon  principle  and  general  rea« 
soning.  A  very  high  authority,  Potki^,  in  his  Treatise  upon 
Obligations,  puts  this  case.    By  the  French  law  an  agreement 

was 

(34)  2  Ben.  Black.  63. 
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▼as  not  binding  for  any  sum  exceeding  100  livrea,  unless  it  '  1801* 
was  in  writing.  PoiMer  says,  that  does  not  apply^  where 
tiie  party  admits  the  agreement;  and.  the  other  has  a  right 
to  make  liim  give  his  oath,  whether  he  did  6nt;er  into  such 
agreement ;  this  being  a  law',  of  evidence.  But  there  is  an 
agreement  in  writing;  and  that  opinion  was  intimated  by  the 
late  Lotd  ChdmeeUor  upon  the  former  occasion.  The  answer 
admilB,  that  diere  was  no  matter  in  dispute  but  the  division; 
of  the  estate. .  It  has  never  been  decided,  tibat,  .  where  there 
is  an  ambiguity  upon  the  face  of  the  written  agreement,  which 
must  be  cleared  up  by  evidence,  you  may  not  put  questions 
to  the  Defendant  tis  to  that  ambiguity.  In  Brodie  v.  SU 
/\ni{(35)  it  was  not  suggested,  that,  if  the  Defendant  had 
adndtted,  -that  certain  covenants  were  readj  and  there  was  no 
dispute  about  the  terms,  the  Court  would  not  have  executed 
it.  Suppose  an  ambiguity  occasioned  by  a  chasm  left  for  the 
price,  to  he  afterwards  agreed  upon,  or  to  be  fixe^  by  some 
third  person,  as  in  a  late  case  (36)  at  the  Rolls ;  some  evidence 
is  necessary^  : 

The  circumstances  of  part  performance  are  the  delay,  the 
Bot  publishing  the  depositions,  and  not  hearing  the  cause : 
next,  the  executing  of  the  bonds:  the  atteriQence  of  th6 
arbitrators;  and  all  the  trouble ^nd  expence  arising  from  the 
bonds  of  arbitration.  It  is  extremely  difficult  to  say,  upon 
what  ground  the  cases  of  ^part-performance  have  proceeded;  [  *24  ^ 
and  it  18  much  to  be  lamented^  that  the  Court  has.  not  given, 
the  same  relief  in  those  as  in  pther  cases  of.  fraud.  But 
certainly  ifaey  have  n^t  proceeded  upon  the  ground  of  cdm- 
pensatipn,  where  ttere  might  be  complete  compensation. 
There  can  be  no  difibrence  between  this  case  and  Aose,  wher^ 
ppon  tbe  drcumstance  qf  possession  d^vered  theCou^t  has 
performed  the  whole  agreement.  No  specific  acts  have  be^n 
pointed  Either  acts  or  omissions  will  be  sufficient  td 

bind  the  conscience  of  the  Defendant.   Uow  can  the  Court 
know  the  prejudice  to  'the  Plainti^? 


Lord  ChancxlloRi 
Which  agreement  am  I  to  execute  ?   The  agreement  proyed- 

•  •  and 

(36)  ADte,  Vol.  I»  326. 

(36)  Emery  v.  IfW,  ante,  Vol,  V,  846. 
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and  the  agreement  admitted  are  different  in  tbeir  t^rma: 
the  one  leayes  it  to  the  arbitrators  to  divide/  as  they  please: 
the'  other  compela^them  to  form  particular  lots.  Do  you 
remember  any  casei  in  which  the  bill  states  one  aglreement, 
the  answer  states  a  diflEerent  agreement^  and  the  Plaintiff 
piroyes  another  agreement  different  from  either,  . and  that  has 
been  perfinrmed?  There  has  been  a  case,  in  which  the  answer 
hwrihg  admitted  an  agreement  different  from  that  stated  by 
the  biU,  that  has  hem  taken  up  by  the  bill  by  amendmaiit, 
and  a  perfinrmance  decreed. 


[•25] 


For  the  Plaintiff. 
In  MarUmer  V;  Orchard  {SI)  one  agreemeiit  was'  stated^ 
another  admitted,  and  another  proved  by  a  single  witness; 
and  the  Lord  Chancellor  bound  the  Defendants  by  the  ad- 
mission. 

The  iiiyropriety  of  commissioners  disclosmg  the  evidence 
must  be  admitted :  but  the  Plaintiff  is  dear  of  all  snspidoii 
with  respect  to  that.  The  Defendant  acted  under  appre« 
hensions  raised  by  knowledge  improperly  obtained :  but  that 
cannot  excuse  him;  the  Plaintiff  being  innocent,  and  not 
hnplicated  in* the  transaction.  Upon  this  part  of  the  caiise, 
in  Mortimer  t.  Capper  (38)  there  is  a  case  cited  (89)  by 
Lord  Thurlowf  which,  as  stated  in  the  Report,  is  not  very 
intelligible:  but  by  a  manuscript  note  of  Mortimer  v.  Copper ^ 
Lord  Thurlow  appears  to  have  stated  it  thus.  A  common  was 
to  be  inclosed.  One  man,  having  a  right  of  common,  agreed^ 
before  the  commissioners  had  made  any  allotment,  or  any  one 
could  *  know,  what  it  was  to  be,  to  sell  his  aOotment  for  20^ 
Afterwards  it  turned  out  to  be  worth  9001.  Sir  Joseph  JekyU 
said,  the  contract  ought  to  be  enforced ;  as  no  one  cduM  krioWt 
what  the  allotment  would  be;  and  both  parties  were  equally 
in  the  dark :  but  it  might  be  very  different,  if  the  circumstances 
had  been  known  to  the  Plaintiff.  That  case  applies  strongly 
to  this.  So  do  Beckley  v.  Newland  (40)  and  Johes^y.  Rath- 
dall^ifl);  and  if  the  circumstance,  that  the  latter  is  the  case 
of  a  wager,  makes  any  difference,  it  is  in  favour  of  this  Plain- 

tiff; 

(87)  Aote,  Vol.  II,  243.  (40)  2  P.  WUL  182. 

(38)  1  Pro.  C.  C.  156.  (41)  Cowp.  37. 

(30)  1  Bra.  C.  C.  168. 
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tiff;  who  having  a  considerable  property  atHstakej  and  deeirotia 
hf  takbig  half  of  the  estate  to  reduce  what  was  uncertun  to  a 
eertainty,  enters  .into  this  agre^ent  without  any  advantage 
over  .the  other  party ;  who,  particuhrly  when  his  conduct  in 
obtavung  diftt- information  firom  the  commissioner's  witnesses 
is  Goosideredy  cannot  say,  this  agreement  was  improiier.  It 
BHut  be  presumed,  that  he  now  refuses  to  perform  it  upon 
aotee  fiurther  informatibn  obtained* 

Mr.  MagufieU  and  Mr.  Stratford,  for  the  Defendant* 
The  most  important  question  is,  whether  this  agreement 
can  be  sustained  by  the  Court;  considering  the  manner,,  in 
wliich  it  was  obtained ;  whether  the  Court  will  suffer  its  own 
iiflBeer  in  the  exercise  of  the  authority  delegated  to  him  by  the 
Coorty  availii^  himself  of  the  information  derived  thereby, 
to  go  to  either  party,  and  recommend  him  from  what  passes 
itt  the  cause  to  settle  it   The  policy  of  the  law  will  never 
pemit  an  agreement  made  under  such  impressions  to  staiid. 
The  opinion  and  advice,  under  which  the  Defendant  acted, 
eomes  from  a  commi^idoner,  bound  to  keep  it  secret.  He 
happetia  to  be  the  commisdoner  nlimed  by  the  Defendant:  but 
he  is  the  donmussioner  of  the  Court.   If  commissioners  can  do 
dus,  what  an  opening  for  fraud  and  bribery !   The  Defendant 
was  forced  into  this  a^lmment.   What  stronger  argument 
ooold  they  use  t   The  cdonmissioner  gave  his  decided  opinion ; 
'hnowii^  an  the  evidence :  ibis  Defendant  a  clergyman ;  and  no 
sofidlor  attending  on  his  part  What  imputation  can  there  be 
upon  die  Defendant  from  his  talking  to  thf  commissioner  and 
die  witnesses?   He  could  not  know,  that  it  was  improper,  it 
k  eDongh,  that  such  attempts  at  subornation,  &c.  may  be 
BMde;  though  no  evidence  of  that  exists  in  this  case.  The 
cases  of  wagers>  ftc.  have  no  application  to  this.  *  Suppose,     [  ^26  } 
die  arbitrators  had  proceeded  under  the  bonds:  could"  this 
puol  agreement  have  been  set  up  against  the  arbitration?  The 
parties  have  appointed  judges  for  themselves,  and  have  iixed 
the  time  for  making  their  decision.    Is  there  any  instance, 
where  the  Court  has  said,  that,  the  arbitrators  not  having 
done  it  within  the  time,  the  CouH  will  do  it?   The  time  is 
materiaL   The  Court  cannot  assume  a  jurisdiction,  which  the 
parties  have  given  to  others.    The  real  agreement  is,  that  it 
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.laoi.  9baU  be  referred  to  tiiese  persons,  to  make  the  division  bc- 
.twQen  them.  The  only  decree  could  be,  that  the  arbitrators, 
though  they  have  not  proceeded  to  mabs  their  award  within 
the  time,  shall  now  proceed.   That  would  be  a  novel  case.  ■ 

With  respect  to  the  questicm  upon  the  statute,  there  is  no- 
thing  to  atitliorise  the  Court  to  carry  thb  agreement  into  ex^ 
tmtipn^   The  reservation  of  the  plea  to  the  hearing  fiimbhes 
a  pretty  strong  intimation  of  the  opinion  of  the-  Court,  that 
this  admission  of  a  parol  promise  by  the  answer  could  not  pos- 
sibly .avail  against  the  statute.   The  point  certainly  received 
a  very  short  discussion.    It  is  said^  this  is  only  a  law  of  tevl- 
4ence :  but  the  law  is  positive ;  that  no  .action,  which  must 
include  suits  in  equity,  shall  be  brought.    It  has  been  lately 
decided  in  that  very  strong  case,  Rondeau  v.  WytUt,  that  no 
^eement,  but  one  in  writing,  will  do  at  law.   It  is  said,  there 
is  no  danger  of  perjury.  .There  is  just  as  little  danger  upon 
an  action  at  law  as  in  equity:  thp  agreement  being  once 
admitted  upon  oath  here.    It  is  enough  to  say,  the  point  .does 
not  appear  to  have  been  decided ;  and  your  Lordship  will  not 
snake  a  precedent  liable  to  such  objedtions.   But  in  two  cases 
in  the  Court  of  Exchequer  in  1785,  Eyre  v.  Ivesan,  and 
Siew($rd  v.  Careless^  pited(42)  ip  Whitchurch  v.  Befni^  that 
Court  was  of  opinion,  that  if  the  Deftmdant  insisted  upon  the 
statute  by  his  answer^  though  he  confessed  the  agreement,  a 
specific  performance  could  not  be  decreed.    Obsex^ve,  how  this 
^as  grown  to  the  law,  as  it  is  s^d«   The  case  oiCroystan 
Manes  (43)  makes  it  the  indispensible  ground|  that  the  statute 
is  pot  insisted  on,  though  it  is  said  to  be  a  pubUc  law,  &c. 
^uch  are  the  confused  ideas  entertwied  upon  this  subject. 
jjSymondson  v.  Tweed  admits,  that  there  -  never  was  a  ^case 
lippn  the  mere  admission  of  a  parol  agreement;  they  aH 
ampunt  to  nothing  but  declarations  of  the  effect  of  such 
['*27  }^     admission:  and  they^are  general;  never  stating  the  drcum* 
jtf^icest  These  two  cases  shew,  how  extremely  loose  the  ideas 
of  those,  whp  took  the  notes,  were  upon  this  subject*   It  is 
impossible  to  cpU^ct  any  clear,  plain,  ground,  authorising  the 
Court  to  dispose  of  the  statute  in  .that  way.    In  Whitehurck 
y.  BevU  and  Whitir^ad  v.  Brocihursi  it  is  evident,  the  strong 
inclination  of  Lord  Thurlow'^  opinion  was,  that  there  was  no 

ground 

(42)  2  Bro.  C.  C.  663,  664.  (43)  Pre.  Ch.  208. 
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pfMBod  for  tkose  dicta,  that  the'malte'BdtnisBion  of  a  ^livol  IMt. 
agreement  witbout  other  circumstances  woulii  authoris^^  dufe 
Court  to  compel  a  performance^  Since  that  period  the  quei»- 
tkm  seems  to  have  been  at  rest;  and  it  appears^to  have  beeA 
undeistood^  that  the  mere  Admission  of  a  parol  agreement; 
unless  accompanied  with  part-perfdrmance,  is  of  no  more  avafl 
thsA  at  Iftw.  The  cased  of  part-performance  go  npotk  thin  > 
phia  ground ;  fthat^  where  the  party  acting  under  the  •  agreed 
taent  has  been  put  to  great  expence^  as  by  repairittgy  rebilild^ 
ingy  manuring^  &c.,  improving  the  property  of  the  other/  the 
Court  interposes  upon  the  ground  of  gross  fraud:  the  st»- 
tnte  being  kn^e  the  engine  of  fraud. 

The  Se^oh  relating  to  trusts  does  tiot  depeftd  - upon  the 
same  ground  as  the  4th  tiectioh.  '  Inhere  is  a  remarkable  dif^ 
ferende  of  expressioU.   CotUngion  v.*Fleteher  was  upon  th^ 
same  principle  as  the  calces  of  part-pei^fonnance ;  that  it'  ¥^s  a 
gross  fraud  in  the  trustee,  taking  the  estate  for  his  own  bene- 
fit  The  cases  of  resulting  trusts  fall  within  the  name  rule. 
Ncmeof  the  bases  prove,  that  a  parol  contract  will  do,  where 
It  is  admitted;  and  Rondeau  v.  Wyatt  gocfs  the  whole  kngtk 
of  deciding,  that  it  shall  have  no  efibct  in  equity ;  for  that  case 
was  equally  dear  of  the  danger  of  perjury.    But  all  this  ail- 
ment is  not  necessary  in  this  dasei ;  for  at  least  the  agreement 
most  be  admitted  in  toiidem  verbis,  and  in  the  same  manner  as 
stated.    Here  the  admission  is  iipt  of  an  agreement  in  dife 
terms  of  that  contained  in  the  bill.   The  circumstances,  very 
shortly  .alluded  to^  as  amounting  to  a  part*performance,  the 
arbitration  bonds,  the  delay  in  returning  the  Commission,  and 
the  attendance  of  the  arbitrators,  have  no  sort  of  similitude 
to  part-perfoiinanoe ;  of  which  there  is  not  the  least  pretence; 
The  circumstance,  whether  the  commission  was  or  was  not  re- 
tomed,  is  of  no  consequence ;  and.  it  seems  singular  to  state 
as  m  act  the  desisting  from  doing  a  thing.   The  agreement 
is  to  put  an  end  to  the  suit.   The  commission  may  be  retun»- 
tt  any  time.    The  agreement  itself  put  an  end  to  the  suit. 
Then  as  to  executing  the  ^bcmds,  that  was  no  part  of  the     [  ] 
agreement.    Upon  the  pleadings  these  bonds  are  general 
bonds  of  reference.   They  contain  nothing  of  the  agreement. 
How  do  they  help  the  proof  of  the  agreement?  How  does  the 
admistton,  that  the  division  of  this  estate  was  the  only  object 

of 
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.1801.  of  the  bandsy  though  general  in  their  expression^  help  the 
^^^^  aigreement?  The  adnussicm  of  that  circiuiis|tj}nce  is  mudi 
weaker  than  the  admission  of  a  parol  agreemieiit.  Then  as  to 
Jmksob.  Ae  attend^npe  of  the  arbitrators  at  the  distance  of  a  few  mileBy 
what  effect  has  that:  the  smt,  the  estate,  all  renofuning  in  the 
Bame  condition?  Gh>ing  to  view  the  estate  has  been  held  not 
to  be  an  act  for  this  purpose,  even,  if  bj  die  parties  thon- 
sehres:  Clerks.  Wright  (44>)«  Mortimer  v.  Orchard  is  a 
ffdai  case;  but  has  no  relation  to  this.  The  ground  of  that  wan 
part-performance  in  the  strict  sense,  b;  building;  and  theZior^ 
Chancellor  took  it  the  most  fevourable  way  to  the  Defend^UDts, 
according  to  their  admission.  This  resembles  a  plea  of  th^ 
statute  of  limitations;  which  is  pleaded  thus;  that  no  cause 
of  action  has  aoorued  widmi  six  years  (45).  .  Though  in  thip 
case  there  is  a  plea  of  the  statute,  it  might  be  pleaded  in  that 
way,  that  there  was  no  agreement  in  writing. 
• 

Mr.  RomiUy,  m  Reply. 
Widi  respect  to  the  case  put  by  your  Lordship,  where  upon 
a  parol  agreement  and  a  part>per£Mrmance  stated  this  difficulty 
occurs ;  thi^t  if  the  Defendant  answers  as  to  the  part-perform- 
ance, and  says  nothing  about  the  agreement,  and  the  part-per- 
^rmance  is  proved,  and  not  the  agreement,' the  Court  can  make 
no  decree,  your  Lordship  suggested,  that  there  might  be  some 
future  examination  as  to  the  agreement  ( 46  }•  In  Broumsword 
v»  Edwarde^ifl),  liOrd  Hardwieke  says  (48),  in  such  a  case  the 
CSourt  does  by  an  examination  on  interrogatories  compel  the 
party  to  answer  to  that  fact,  from  which  he  protected  himself 
at  the  argument  of  the  plea.  There  is  no  difference  in  the 
agreement  admitted :  but,  supposing,  it  different,  the  Plaintiff 
has  a  right  to  adopt  it;  and  in  the  case- your  Lordship  has 
mentioned  it  was  an  unnecessary  caution  to  amend  the  bill,  an4 
adopt  the  agreement  admitted  by  the  answer.  It  would  hav^ 
£  •gg  j  come  under  the  general  ^relief.  In  this  instance  the  arrange- 
ment was  only  to  fedlitate  the  business.  Suppose  an  agree- 
ment, stating,  that  possession  was  to  be  given  at  Lady  Day ; 

and 

(44)  1  Atk.  12.  (45)  BagUff  \.  Adami,  post,  586. 

(46)  This,  which  fell  from  the  Lord  ChunceUor  during  the  arga** 
meat,  is  noticed  more  at  length  in  bis  Lordship^s  jadgtneut. 

(47)  a  Ves.  248.  (48)  2  Ve$.  247. 
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and  tlie  Defendant  adndtd  all;  except,  that  he  statesi  that 
potsessum  was  to  be  giveii  at  Midsummer:  the  Court -haa 
never  proceeded  widi  such  strictness ;  but  sees,  whetht^  the 
Plamtiff  18  entitled  upon  the  whole  biH.  The  bonds  of  arUr 
tratioa  were  considered  on  the  part  of  the  Plaintiff,  not  as 
an  agreement,  but  a$  written  evidenae  of  an  agreement ;  which 
takes  the  case  out  of  the  stfitute.  The  agreement  was  to 
difide  the  estates*  The  bonds  were  a  written  acknowledge 
ment,  that  ihete  had  been  such  an  agreement;  a  declaration, 
who  were  the  persons  to  divide.  Certainly  they  are  bonds 
to  refer  all  matters  in  di£ference;  requiring  therefore  some 
ejcphnation:  but  the  Defendant  admits,  that  the  only  matter 
in  difference  was  the  division  of  the  estate.  I  admit>  that, 
the  parties  having  chosen  judges  of  their  own,  if  this  was 
the  time,  at  which  the  arbitrators  could  make  the  division, 
we  could  not  apply:  but  their  authority  is  at  an  end:  the 
time  bong  suffered  to  elapse* 

As  to  the  part  performance,  the  forbearance  of  the  suit  is 
sobrtantiany  something.  It  cannot  .seriously  be.  contended 
diat  it  is  nothing.  There  is  no  authority  or  principle,  upon 
which  the  other  circumstances  can  be  stated  not  to  amioimt  to  a 
part-performance.  If  the  conduct  of  the  parties  is  to  betaken 
into  consideration,  here  is  an  innocent  Plaintiff  who  has  in 
no  respect  been  guilty  of  misconduct,  desiring  a  performance 
of  die  agreement  against  a  person,  who  has  greatly  miscon- 
dneted  himself  by  endeavouring  to  learn  the  opinion  of  die 
commissioners*  As  to  its  being  done  under  the  influence  of 
the  oonmussioners,  there  is  nothing  to  affect  the  other  com- 
misdoners,  except  what  Still  says*  The  Defendant's  coiiduot 
endeavouring  to  get  at.  the  eridence  indirectly,  is  decisive, 
diat  he  knew  he  was  acting  improperly.  If  this  conduct 
it  permitted,  to  prevail,  it  will  open  a  door  to  bribery  and 
fiaud,  instead  of  having  the  contrary  eSket. 
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'  Lard  Chancellor* 

If  it  was  necessary  for  me  in  the  view  I  haive  taken  of  this 
cue  to  decide  many  of  the  very  important  points,  that  have 
beefa  discussed,  and  very  ably  discussed,  at  the  bar,  I  should 
not  do  my  duty  to  the  Court  or  the  suitor  by  taking'  upon 
me  to  decide  without  much  farther  consideration.   But  I  own, 

it 
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execution 
of  the  commis- 
BioB  in  a  cause 
is  the  act  of 
the  Court,  car- 
ried on  bj  its 
ministers. 


it  seem9  to  me  upon  my  view^of  the  case,  that  the  drenm- 
iftanQe8>.\ri^out  calling  for  a  decisi<m  of  many  of.  the  points 
that  hafVe  been  .discussed,  make  it  clearly  my  duty  to  dismiss 
4hiii  bill.  * 

This  ;:ll31  uft  filed  by  a  person,  who,  as  I  understand,  in  a 
cause,  produced  the  compromise,  out  of  which  the 

present  suit  originates,  represented  I^imself  entitled  to,  and 
claimed,  die  wbole  of  the  premises  in  question.  He  claimed 
jthem  undejr.a  settlement,  the  existence  of  which  as  I  under- 
jstand  the  former  cause,  w^  denied  by  the  Defendant.  The 
pbject  of  the  former  suit  was  to  prove,  as  it  could  be  proved 
the  existence  of  that  settlement;  in  order  to  maintain  Jbis 
;title  to  the  estate.  The  instrument  might  have  been  de* 
Mroyed,  or  lost,  or  kept  out  of  bis  custody  by  those,  who 
,were  under  an  obligation  to  produce  to  him  for  the  security 
.of  ^  his  titlQ.  The  parlies  went  to  commission ;  and  it  appears 
from  the  evidence  in  this  cause,  Ast  evidence  had  been  taken 
by  the  commissioners  in  the  discharge  of  their  duty,  I  do  not 
.6ay,  merely  as  officers  of  the  Court,  but  as  a  part  of  this 
.Court;,  for  the  execution  of  .the  commission  I  take  to  be  in 
fiust  the  act  of  the  Court,  carried  on  by  its  ministers.  With- 
out entering  minutely  into  the  whole  conduct  pf  the  parties, 
it  will  be  enough  to  say,  in  point  of  fact  the  parties  came 
to  an  agreement  to  compromise  the  suit.  Having  come  to 
-that  agreement,  the  first  question  in  this  dry  way  of  stating 
the  .ease  would  be,  whether  the  agreement  actually  entered 
.into  is  such  an  agreement  in  its  terms,  that,  if  effect  is  not 
given  to  it  according  to  its  terms,  this  Court  can  make,  a 
decree,  to  substitute  something  else  in  lieu  of  that  agreement. 
,  The  next  question  is.  Whether  there  are  no(  circumstances 
in  evidence  in  this- cause,  leading  to  that  agreement,  which 
make  it  unfit  for  the  Court  to  execute  that  agreement;  not 
unfit  on  account  of  any  conduct  of  the  Flaintifi^  or  any  ab- 
sence of  demerit  in  the  Defendant,  but  unfit  in  respect  of 
considerations  of  general  poUcy :  or  in  other  words,  whether 
the  Court  acting  upon  such  principles,  with  due  attention  to 
considerations  of  public  utility,  can  permit  one  individual  suitor 
to  seek  relief,  founding  that  relief  upon  the  effect  of  a  breach 
of  those  rules  the  Court  in  its  policy  has  adopted  for  the 
general  protection  of  all  suitors. 
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tf  both  those  questions  could  be  answered  in  favor  of  the 
Plaintifl^  tfiere  would  be  a  third  questioni  involving  the  oon- 
aideratioa  of  the  Statute  of  Frauds ;  whether^  attending  to 
the  state  of  the  record  iu  this  cause^  by  which  I  mean  the 
bfll,  answer,  and  evidence,  the  case  is  apcording  to  the  rules 
and  principles  acted  upon  in  this  Court  a  case,  in  which  the 
Defendant  has  not  a  right  to  insist,  the  statute  has  said,  no 
action,  which  duly  interpreteid  embraces  every  suit  in  equity, 
shall  be  maintained  against  him  under  such  circumstances. . 

As  to  the  actual  circumstances,  that  led  to  the  compromise, 
I  state  them  pretty  correctly  thus.  Two  commissioners,  caDed 
in  a  proper  sense  the  PlaintifiTs  commissioners,  when  that  is 
understood  to  mean,  that  they  are  nominated  by  him,  another 
commissionert  propetly  called  the  Defendant's  commissioner 
in  the  same  sense,  met  to  execute  part  of  the  duty  of  this 
Court.  They  met  under  as  solemn  an  obligation  as.  an  oath 
can  impose,  that,  by  whatever  party  named,  they  are  at  least 
in  this  sense  to  consider  themselves  as  neither  the  Plaintiff's 
nor  the  Defendant's  commissioners,  that  they  are  sworn  not 
to  disclose  what  passes  before  them ;  and  it  ia  not  an  unwhole- 
some or  a  strained  interpretation  of  that  obligation  to  say^ 
that  he  violates  it  equally,  who.  discloses  the  particulars  of*  the 
eridence  to  either  the  Plaintiff  or  the  Defendant,  and  he,  who 
gires  an  intimation  to  either,  that  cannot  but  lead  the  mind  to 
form  a  reasonably  sound  conjecture  upon  the  general  effect  of 
that  evidence,  the  particulars  of  which  are  not  disclosed. 
I  obaerve,  and  it  was  truly  stated  for  the  Plaintiff,  that  the 
Defendant,  whether  ignorant  or  not,  that  this  was  the  state  of 
diese  commissioners  as  to  their  pubUc  duty,  had  certainly 
conceived  an  idea  of  a  compromise,  before  any  communication 
passed  with  the  commissioners :  but  it  is  equally  dear,  that, 
whatever  intention  he  had  of  a  compromise,  that  intention  was 
not  so  much  matured  as  to  induce  him  to  propose  a  compromise, 
until  it  was  strengthened  and  confirmed  by  the  circumstances 
I  am  about  to  mention.  These  three  commissioners,  if  I  am 
to  belieye  Mir.  Still,  having  gone  through  that  part  of  their 
duty,  tiuit  relates  to  the  mere  execution  of  the  commission, 
agree,  that  it  is  fit,  that  a  ecninmunication  should  be  made  to 
die  Defendant,  in  substance,  that  it  would  be  for  the  interest 
cf  that  Defendant,'  that  he  should  compromise  the  suit.  '  I  am 
•  Vol.  Vli  C  bound 
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bound  to  toy,  these  coniBUssioneiis  acted  SL  They  acted' in 
violation  of  the  duty  they  owe  to  the  Courts  and  the  justice 
due  to  the  Phuntifi*.  Either  they  did  or  did  not  disclose  the 
general  effect  of  the  evidence  to  the  Plaintiff.  If  they  did 
not,  they  did  him  this  gross  injustice:  they  concealed  from 
him,  that  a  case  was  made  out  entitling  him  probably  to  the 
relief  prayed  by  the  bill ;  and  they  communicated  to  the  De- 
fendant, that  it  would  be  for  his  advantage  to  make  a  good 
compl*otni8e«  if  he  could.  If  they  coomiunicated  it  to  one 
only,  they  were  guilty  of  manifest  injustice  to  one ;  and  if  they 
ccnnmunicated  it  to  both,  of  which,  I  must  obderve^  there  is 
no  evidence,  they  acted  most  unjustly  to  the  Court.  The  De- 
fendant having  received  this  intimation,  that  it  would  be  for 
his  interest  to  compromise  the  suit,  notwithstanding  there  had 
been  floating  in  his  mind  a  wish  to  compromise  before  any 
such  communication,  and  notwithstanding  that  communication, 
which,  though  made  in  the  dryest  terms,  yet  coming  from  that 
quarter  must  be  considered  as-  a  strong  hint  to  a  party,  even 
then  was  not  inclined  to  come  to  a  determination  to  ccmipromise 
the  suit ;  and  according  to  the  evidence  of  one  witness  a  com- 
munication took  place  with  the  arbitrator  Still ;  who  was  dis- 
tinctly asked,  as  to  the  meaning  of  the  word  "  persuade.'*  Of 
his  answer  to  that  inquiry  it  maybe  said,  "  qui  tacet  clamai!* 
Mliat  b  the  meaning  of  those  very  few,  but  comprehensive 
words,  but,  that  independent  of  force  he  meant  the  strongest 
persuasion,  that  could  be  offered  to  the  Defendant's  mind  f 

In  considering  the  agreement  I  shall  take  it  from  the  prayer 
of  tiie  bill;  and  am  anxious  so  to  take  it ;  for,  whatever  may 
be  the  case,  where  different  agreements  are  stated  in  the  bill 
and  the  answer,  this  c^e  in  its  circumstances  shews,  that  if 
the  Court  is  at  liberty  to  indulge  any  inclination,  that  will  be 
the  most  sound  construction,  which  leaves  the  Court  at  liberty 
not  to  go  one  iota  farther  than  the  cases;  which  have  already 
gone  so  far  as  nearly  to  cancel  the  statute.  Upon  the  conduct 
of  the  witnesses,  as  disclosed  by  this  answer,  I  must  observe^ 
not  for  the  sake  of  animadverting  upon  the  conduct  of  thewit-^ 
nesses  in  this  case,  but  to  prevent  similar  errors  in  othe^  cases, 
that  it  is  not  altogether  without  blame.  They  probably  did  not 
know  the  habit  of  the  Court  and  the  reason  of  that  habits 
that  tiie  eflfeet  of  their  depositions  should  not  be  disclosed  t 

but 
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witnesses,  that  they  should  not  discloise  their  evidenoQ  to  pej^  Cooth 

ties.    These  gendemen  certainly  do  not  by  any  means  admit,  ^ 

and  I  tak^  them  as  denying  by  their  depositions,  that  circum-  Jackson. 

stance,  that  the  agreement  arose  out  of  the.  communication  Witnesses 

with  thenu   Between  the  credit  due  to  their  .depositions  and  ^f^^'  ^ 

die  answer  I  roust  interpose  the  credit  due\o  Still ;  who  says^  ^^^^^ 

n  t  .     .       *  %  \  ,  evidence  to 

It  was  in  consequence  of  the  communication  T^ith  them ;  and  ^^^^^^ 

I  must  fairly  say  also,  after  reading  their  evidence  with  the 
greatest  attention  I  cannot  discharge,  from  my  mind  the  fuU 
conFiction,  that  they  do  know,  the  Defendant  made  the  agree- 
ment in  consequence  of  some  communication  by  some  person. 
It  is  &ir  to  obsenre,  that  much  may  arise,  from  the  manner,  in 
which  in  this  Court  the  questions  are  put  to  the  witnesses  : 
but  it  is  impossible  to  doubt^  that  upon  a  vivd  voce  exa^ina- 
tidn  Ae  result  of  their  evidence  would  be  very  different  from 
what  it  now  is. 

Hie  agreement  according  to  the  prayer  of  the  bUl  is,  that 
the  Plaintiff  was  to  take  the  smaUer  farm,  the  Defendant  the 
higer  &ra;  and  that  for  equity  of  partition  a  portion  was 
to  be  takm  from  the  latter,  sq  ;  4d  to  make  tfaei  value  equaL 
That  agreement  the  Defendant  c^i!binlydo€^lio,t  if  it 

be  part  of  the  substance  of  the .  agreement,  i^t  the  one  farm 
dumU  be  allotted  to  the  Plaintiff,  the  other  to  the  Defendnnt. 
If  that  is  not  part  of  the  substance  of  the  agreement,  then 
the  consideration  occurs,  whether  it  may  not  be  ^aid,  the  De-* 
fisndant  has  admitted  the  agreement.  The  bonds  of  arbitra- 
tkm  upon  tbe  face  of  them  are  general,  to  settle  all  matters 
in  diilerence..  .  The  siib^uen^*  part  of  the  answer,  iC  has 
been  fairly  and  convincingly  argued,  provided  the  rules  of 
die  Court  win  allow  you  to  a^end  to  it,  reduces  the  matters 
b  dispute  to  that  one  inention^d  in  the  subsequent  part  of  the 
siiiwer,  to  divide  the  estate  equally.  But  it  is  to  be  remem- 
bered, that,  when  the  subsequent  part  of  the  answer  puts  that  ' 
mterpretadon  upon  the  generality  of  the  terms  of  the  agree*  ' 
ttent,  it  attrilvid^  a  duty  to  the  arbitrators  different  from  that, 
which  the  Fla^^ff  says  be  expected  from  them;  if  there  is 
any  substantisl  difference,  between  an  agreement  to  give  one 
brm  to 'one^^.tbe  t>ther  to  the  other,  making  up  the  difference 
m  valat  out  of  the  larger,  and  an  agreement  to  divide  the  ag- 
gregate property,  as  they  should  think  proper.   A  proposition 
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being  made  for  a  compromise,  it  was  of  necessity  a  part  ef 
that  compromisei  whether  the  division  Wair  precisely  in  the 
terms  of  the  agreement,  us  stated  by  the  Plaintiff,  or  gene- 
rally, according  to  the  .  agreement  admitted^  that  the  commia- 
aion  should  fiot  be  returned ;  that  all  stich  steps  should  be 
taken  as  were  necessary  to. enable  them  to  make  the  award; 
that  the  estate  should  be  viewed  and  surveyed,  &c.  Those 
were  iiecessary  acts  in  the  execution  of  the  duty  the  arbitra- 
tors had  taken  upon  them  to  discharge.  This  compromise 
was  in  the  course,  of  the  (^use ;  and  I  will  tioVr  suppose, '  th^ 
bond  had  expressed  upoti  the  face  of  it,  that  liothing  wafe  in 
difference  between  them  but  an  equal  division  of  the  estate. 
Suppose,  instead  of  taking  plaCfe  at  the  execution  of  the  oom- 
mission,  on  the  day  the  cause  was  to  be  heard  the  parties 
had  j^greed  not  to  abide  the  judgment  of  the  Court,  but  to 
hiake  an  equal  division  of  the  estate,  provided,  that  was 
made  by  the  two  persons,  in  whose  judgment  they  confided^ 
and  on  of  before  a  particular  day,  is  that  more  or  less  than 
referring  the  cause  upon  particular  terms  to  the  awapd  of  in- 
dividuals ;  aud  removing  the  cause  out  of  Court  for  ever  after 
that  day,  and  in  the  interim,  until  that  day;  but  leaving  the 
cause  in  Court,  as  it  was  before,  if  the  award  is  not  made*  on 
that  day?  I  am  not  aware  of  any  case  even  at  law,  nor  that 
a  Court  of  Equity  has  ever  entertained  this  jurisdiction,  that^ 
where  a  reference  has  been  made  to  arbitration,  and  the  judg- 
ment of  the  arbitrators  is  not  given  in  the  time  and  manner, 
according  to  the  agreement,  the  Court  have  substituted  them- 
selves for  the  arbitrators,  and  made  the  award*  I  am  not 
aware,  that  has  been  done,  even  in  a  case,  where  the  sub- 
stantial thing  to  be  done  is  agreed  between  the  parties,  but 
the  time  and  manner,  in  which  it  is  to  be  done,  is  that,  which 
they  have  put  upon  others  to  execute  ( 49  ). 

But  there  is  another  circumatance  in  this  case;  which  ap- 
pears 


(49)  Post,  Vol.  XVII,  242. 
The  Xord  Chancellor^  referrinj^ 
where  the  sub-  to  this  passage,  saysj  he  should 
sUntial  thing  father  have  used  the  word 
to  be  done  is  „  prescribe"  than  "execute,*' 
agreed  be- 
tween the  parties :  still  less,  where  any  thing  substantial  is  to  be  settled 
by  the  arbitrators. 


See  Milnes  v.  Gery,  XIV,  400. 
Bbmdell  v.  Brettargk,  XYU, 
292.  Ante,  Vol.  V,  840,  and 
the  note* 
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pears  to  render  it  inpre  difficult  to  do  that  in  this  particular 
instance  than  in  the  ordinary  cases ;  that  here  we  are  upon  a 
parol  agreement.  What  ri^t  has  the  Court  to  say,  there 
is  no  substakitial  difference  in  an  agreement  composed  of 
these  different  terms.  The  person  suing  alleging,  that  the 
irhok  estate  belongs  to  hikn,  a  proposal  is  made  to  him  to 
diride  the  estate  equally.  He  says^  he  has  no  objection ;  but 
he  bargains,  that  a  particular  part  of  the  estate  shall  be 
allotted  to  bim.  That  agreement,  he  alleges,  and  proves  by 
some  of  the  witnesses,  is  acceded  to.  Other  witnesses  leave 
It  as  large  as  the  answer  states  it.  The  Defendant  says,  that 
is  not  the  agreement.  He  says,  it  Was  a  general  power  to  the 
^arbitrators  to  divide;  and  he  was  to  have  his  chance,  what 
particular  }>art  of  the  estate  was  to  be  his.  The  question, 
which  was  the  real  agreement,  resting  in  doubt*  upon  the  parol 
evidence,  the  reference  upon  the  bonds  being  g'eneral,  of 'all 
matters  in  difference,  it  would  be  very  strong  to  say,  if  the 
very  terms  are  in  dispute  between  the  parties,  that  the  arbi- 
trators have  it  not  within  their  auth6rity  to  say,  what  the 
agreement  was  as  to  its  terms :  If  not,  how  are  they  to  execute 
the  authority  delegated  to  them  ?  If  the  Plaintiff*  could  make 
oat,  that  it  was  part  of  his  bargain,  that  he  was  to  have  the 
one  farm,  the  Court  has  no  authority  to  inquire,  whether  the 
ground  of  that  is  pretium  affeciUmiSy  or  not.  It  is  part  df 
Us  contract ;  and  he  would  have  a  right  to  quarrel  with  the 
award,  if  it  did  not  give  him  that  part.  If  so^  is  it  of  ni> 
consequence  to  parties  in  such  a  situation,  who  are  the  indSr 
viduals  to  settle  the  dispute  between  them,  and  within  what 
time  it  is  to  be  settled  ?  The  res  geitae  point  out,  that  it  was 
of  some  importance  to  the  Defendant ;  for  concealment  of  the 
disgrace  attaching  upon  the  character  of  his  relation  was  the 
very  motive  that  induced  him  to  enter  into  the  agreement. 
On  the  other  hand,  it  was  a  circumstance  essential,  that,  as 
the  award  was  only  to  be  put  an  end  to,  if  not  made  in  due 
time,  some  time  should  be  mentioned.  The  arbitrators  might 
die.  They  might  refuse  to  act.  If  the  award  was  not  made 
in  due  time,  it  does  not  appear  to  me,  that  there  was  any 
thing  to  preclude  them  from  going  on  with  the  suit.  Putting 
it  simply  upon  this  ground,  it  is  very  difficult  to  find  any 
thing  either  of  principle  or  authority,  that  an  agreement  to 
cojoy  according  to  an  award  can  be  executed  by  the  Court 

by 
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by  compelling  a  division  of  the  estate^  pot  according  to  the 
judgment  of  the  persons,  in  whose  judgment  the  parties  con- 
fided, ieuid  within  •  the  time  stipukted,  but  acciprding  to.  the 
judgment  of  the  Court  with  regard  to  the  value  of  these . 
estates. 

*  Upon  the  evidence  in  this  cause  I  am  impressed,  if  not  to 
conviction,  nearly  to  convection,,  that  it  is  so  dangerqus  to 
justice  to  execute  this  contract  under  alt  its  circumstances^ 
that  no  individual  has  a  right  to  ask  the  relief,  if  it  cannot 
be  given  but  at  the  expence  of  general  rules,  formed  for  the* 
protection  of  the  general  justice  due  to  suitors;  even  if  it  is 
a  case  of  considerable  hardship  to  him.  I  hf  out  of  the  case 
the  conduct  of  the  Plaintiff.  It  justifies  this  observation, 
He  had  proceeded  with  the  *  suit,  claiming  the  whole  estate, 
to  la  particular  period ;  as  I  must  suppose,  thinking,  he  had  a 
reasonable  chance  of  success.  .  It  is  left  totally  unexplained, 
why  he  immediately  acceded  to  the  proposal  to  give  up  half 
the  estate.  Upon  that  I  cannot  found  any  thing  against  him  ; 
for  it  .competent  to  the  Defendant  to  ask  him  by  a  cross 
billj.what  he  kneV  from  the  Commissioners.  The  Defendant 
not  having  done  so,  I  should  act  unjustly  towards  the  Plaintiff^ 
if  I  considered  his  conduct  as  evidencing  any  thing  but  that 
upon  the  uncertainty  of  all  suits  be  thought  it  more  for  his 
advantage  to  enjoy  half  the  property  than  to  go  through  a 
litigation  for  the  whole  of  it.  With  respect  to  the  Defendasgt^ 
(Vnthout  inquiring  as  to  the  propriety  of  his  conduct,  I  must 
•eonsider  it  upon  this  fact;  whether  the  Defendant  moved  in 
the  treaty  he  entered  into,  and  acted  in  it,  under  a  persuasion 
generated  in  his  mind  by  the  conduct  of  the  commissioner^ 
that  it  was  for  his  interest,  and  therefore  probably  against  the 
interest  of  the.  Plaintifi^  when  he  entered  into  this  contract ; 
in  other  words  whether  the  contract  is  generated  out  of  a 
gross  breach  of  the  duty  of  the  commissioner.  If  it  is,  the 
next  question  is.  Whether  the  policy  of  justice  will  permit  the 
Plaintiff  to  come  here;  saying,  the  evidence  satisfied  the 
Courti  that  the  Defendant  entered  into  the  contract  in  con- 
sequence of  communications,  which  the  policy  of  the  law  will 
not  permit,  which  are  a  breach  of  the  difty  of  the  commis*- 
sioner,  and  desiring  me  to  give  him  a  pecuniary  advantage 
arising  from  such  a  contract.  As  to  the  fact,  I  have  no  dQubtj 
the  Defend^t  catered  into  the  contract  under  what  I  may 

state 
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jtate  as  a  spedes  of  duress^  with  a  full  convictkm  that  these 
commissioners  stating  the  distinction  to  him  between  persua- 
sion and  force  meant  to  tell  him,  persuasion  was  force ;  and  if 
be  did  not  take  the  proposition  immediately,  .he  would  get 
nothing.  How  can  it  be  consistent  wit}i  the  security  of  the 
administration  of  justice^  that  the  Court  can  act  upon  that^  if 
it  is  the  £ict.  There  is  no  rea3on  upon  the  evidence  to  say, 
that  representation  is  false.  '  The  Coiurt  in  the  nature  of  things 
Jiave  no  eridence,  that  it  is  true ;  for  it  depends  upon  the 
substance  of  that  evidence  not  yet  disclosed  to.  the  Court. 
Sappoang  it  fidsCf  how  is  it  possible  for  the  Court  to  grant  a 
specific  performance  of  an  agreement  founded  upon  such  a 
transaetion?  Can  I  say,  even  if  true,  it  can  be  founded  upon 
joch,  a  &cti  But  how  is  the  Court  to  act;  if  it  cannot  know, 
whether  it  b  true  or  false?  Suppose,  after  I  have  dismissed 
thisbiH^  I  *  should  he.ar  the  other  cause  to-morrow :  it  would  [  ] 
not  be  a  satisfactory  reflection,  that  the  day  before  the  Court 
was  in  any  hazard  of  giving  relief  founded  upon  a  gross  breach 
of  duty  in  the  officer  of  the  Court.  If  therefore  it  happens, 
that  the  Plaintiff  without  any  fault  of  his  should  fail,  he  stands, 
as  many  other  Plaintiffs  have  stood,  m  a  situation,  in  which 
die  Court,  though  inclined  to  give  relief  to  the  individual^ 
itf^e  upon  general  principles  of  policy  been  obliged  to  re* 
fiise  iti  Upon  these  grounds  therefore  I  am  inclined -  to  dis- 
miss the  bilL 

Upon  the  other  question,  if  I.  am  well  founded  in  the  reasons 

I  have  assigned  for  dismissing  the  bill,  I  should  feel  gratified 

ID  declining  to  give  a  decisive  opinion.    It  is  impossible  for 

Bie  to  look  without  great  apprehension  upon  the  decision  of 

any  question  involving  so  much  doubt  in  the  minds  of  those, 

Co  whose  authority  I  am  bound  to  look  with  respect  and 

veneration.    If  I  am  to  state  what  radier  seems  to  me  the    Lord  EUons 

better  result  of  all  the  cases^  I  should  be  disposed  to  say,  opinion,  that 

the  statute  would  stand  in  the  way  of  the  relief!   I  feel  all  *  «P«ci&c  per- 

the  disinclination,  which  has  been  lately  expressed,  and  ®^  * 

1  -  .  *,  ,    parol  agred- 

stroi^ly  expressed,  m  many  cases  to  carry  what  may  be  ^j^^  cauoot 

called  the  struggles  of  Courts  of  Justice  to  take  cases  out  [,3  decreed, 

of  though  the 
agreement  is 

admitted  by  the  answer;  if  the  D&fendant  iasists  upon  the  Statute  of 
Frvods:  if  be  does  npt,  hO'iiiust  be  taken  to  renouuce  the  benefit  of  it. 
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1801.       of  the  reach  of  that  statute  farther  than  they  have  been 

carried :  and  I  am  free  to  say,  the  very  circumstance,  ad- 
CooTh  •  •  . 

mitted  in  the  argument,  that  there  is  no  case,  in  which  a 

Jackson.  Defendant  admitting  a  parol  agreement,  but  insisting  upon 
the  benefit  of  the  statute,  has  been  decreed  to  perform  the 
agreement,  would  weigh  much  with  me :  so  much,  that  I  am 
not  disposed  at  this  moment  to  think,  that  any  judgment  I 
could  form  upon  the  simple  question,  upon  which  side  the 
better  reasoning  could  be  arranged,  would  shake  me  £rom 
the  'purpose,  which  I  think  a  salutary  one,  of  not  forming  a 
new  head  of  cases  out  of  the  istatute.  At  the  same  time  I 
must  say,  and  this  subject  I  have  thought  of  very  fuudously, 
while  I  have  practised  in  this  Court,  I  have  not  been  able 
to  deliver  my  mind  from  the  embarrassment  as  to  the  cases, 
which  have  been  stated  to  be  taken  out  of  the  statute  upon 
part-performance;  if  it  be  the  doctrine  of  this  Court,  that 
the  admission  of  an  agreement,  though  accompanied  by  a 
prayer  of  the  benefit  of  the  statute,  shall  oust  the  Defenclant 
of  ihe  benefit  of  the  statute.  The  way,  tn  which  it  has  atruck 
my  mind  is  this.  If  the  party  has  a  right  to  relief  in  this 
Court,  he  has  a  right  to  an  answer  from  the  Defendant  to  every 

[  ^38  ]  ^allegation  of  his  biD,  the  admission  of  the  truth  of  which, 
or  the  proof  of  the  truth  of  which^  is  necessary  to  entitle  him 
to  that  relief.  If  his  title  to  relief  therefore  stands  both  upon 
the  fact  of  a  parol  agreement  and  part-performance  of  that 
parol  agreement,  there  must  in  some  stage  of  the  cause  be 
proof,  that  there  was  a  parol  agreement  and  a  part-perform- 
ance of  that  parol  agreement ;  by  which  I  mean  some  parol 
agreement  certain  and  definite  in  its  terms,  and  to  which 
those  acts  of  part-performance  can  be  clearly  and  certainly 
referred.  If  the  Defendant  answers  in  the  first  instance, 
admitting  the  agreement,  and  saying  nothing  about  the  sta- 
tute, I  suppose,  if  he  says  nothing  about  the  circumstances 
of  part-performance,  though  not  craving  the  benefit  ,  of  the 
statute,  the  Plaintiff  would  not  think  it  material  to  prove 
the  circumstances  of  part^performanoe,  but  would  proceed 
upon  that  admission;  for  upon  this  supposition  the  Court 
YTOuld  decree  it.  Suppose,  he  prays  the  benefit  of  the  statute. 
He  must  go  on  to  state  the  acts  of  part-performance.  Why  ? 
If  it  is  the  doctrine  of  this  Court,  that  a  parol  agreement, 
notwithstanding  the  Defendant  craves  the  bepe|[t  of  the 

statute. 
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itatiitey  k  to  be  executed^  why  does  the  "Court  do  such  an  IBOI. 
imnecessary  thing  as  to  make  him  answer  as  to  the  part-per- 
fernumoe;  for  if  there  is  no  difference,  whether  he  says  any 
thing  about  the  statute,  or  not,  why  is  not  the  Plaintiff*  to 
have  a  decree  in  the  former  case  as  well  as  the  latter  ?  There- 
fore H  would  be  a '  necessary  consequence  in  that  case,  that 
the  Court  should  not  put  the  party  to  the  expence  of  going 
op  to  answer  as  to  the  part-performance.  On  the  other  hand» 
mqppofle,  he  was  to  answer  as  to  the  part-performance^  and 
not  to  the  fiict'of  the  agreement;  denying  the  acts  of  part^ 
performance.  Then  the  Plaintiff*  goes  on  to  proof  with  re- 
gard .to  aH  those  acts.  It  may  happen,-  that  they  may  be  of 
such  II  nature  as  to  be  themselves  pregnant  evidence  of  some 
agreement,  cont^uning  terms  incapable  of  being  misunderv 
stood:  but  in  ninetyruine  cases  out  of  one.  hundred  that 
canned  be  exi>ected  upon  the  .mere  acts  of  part-performance. 
Nothing  of  tbem  is  known,  till  the  depositions  are  published^ 
The  Court  knows  nothing  of  them  till  the  hearing.  Then 
tbie  Court  is  to -  see,  if  there  is-  any  thing  in  the  answer  about 
a  parol  agreeiODent,  and  so  connected  with  the  acts  of  part-  -  4  . 

performance,  as  to  make  one  whole;  upon  which  the  Court 
wiD  decree.  But  as  there  is  no  admission  or  denial  of  the 
agreement  in  the  answer,  the  justice  of  the  case  requires, 
that  there  should  be  some  method  of  examining,  whether 
there  *waif  a  parol  agreement,  or:  not..  I  wish  to  know,  1^39  ] 
vhedier  there  is  any  instance:  has  the  Court  ever  adopted  any 
neaas  of  satisfying  itself  as  to  that  t  Then  the  most  rational 
way  seems  to.  me  to  be,  that,  if  the  Defendant  admits  the 
agreement,  but  insists  upon  the  benefit  of  the  statute,  the 
statute  protects  him:  if  he  does  not  say  any  thing  about  the 
rtatute,  then  he  must  be  taken  to  renounce  the  benefit  of 
it;  and  there  is  no  occasion  to  inquire  about  the  part-per- 
faimance.  This  leads  me  to  the  conclusion,  which  appears 
in  those  two  cases  in  the  Court  of  Exchequer,  and  the  incli- 
nation of  Lord  TAurbneiB  opinion  in  Whitchurch  v.  Bevis  and 
WhUbready.  Brockhurst,  and  also  more  than-  an  indination 
of  Lord  lAmghborough  in  B^mdeau  v.  JVyati  ;  which  I  have 
reason  to  think  would  induce  him  with  much  greatec  experi- 
ence to  state  himself  more  strongly  in  the  same  way  u^oq 
^  pfrt  of  the  qme, 
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1801.  I  take  notice  of  the  dbtinction  observed  (  50  )  in  Randeam  v. 

Wyait  as  to  Courts  of  Equity,  in  order  to  make  an  observa* 
tion  upon  Brodie  v.  SL  Paul,  the  case,  in  which  Mr.  Justice 
Jackson.  Butter  sitting  here  said  ( 51 there  is  no  difference  whatsoever 
DistiDction  in  between  Courts  of  Law  and  Equity  as  to  the  doctrine  of  part- 
the  admioistra-  performance.  I  have  had  occasion,  while  sitting  in  thie  Court 
tioD  o  aw  and  Common  Pleaa  to  think,  the  character  of  the  Law  of  this 
equity  m  this  ^  -.-r  . 

coontry  by  dif-  dividing  itself  mto  distmct  Courts  of  Law  and  Equity^ 

femit  Courts  ;       suffered  more  by  the  circumstance  o^  Courts  of  Law  acting 
and  coose-     upon  what  they  conceive  to  be  the  rules  of  equity  than  by  any 
qaences  of  that  other  circumstance.    If  you  address  yourself  to  the  question^ 
dbtitiction.      liow  Courts  of  Law  are  to  execute  the  equitable  jurisdiction 
upon  thb' question,  it  is  absolutely  impossible  that  they  can 
exercise  it.   All  the  doctrine  of  this  Court  Upon  ibb  subject 
attributes  great  weight  to  die  oath  of  the  Defendant.   It.  seems 
to  have  been  forgotten  in  Courts  of  Law,  that  here  the  testi- 
mony of  witnesses  is  appreciated,  not  only  by  the  intrinsic 
credit  due  to  that  testimony,  but  also  by  the  consideration, 
what  the  Defendant,  against  whom  it  is  produced,  has  said  by 
In  equity  the  ^  answer.   If  the  Defendant  denies,  that  any  parol  agree- 
denial  of  a  pa-  ment  ever  took  place,  a  Court  of  Equity  will  not  inquire  into 
rol  agreement  the  truth  of  that  denial.    Then  can  the  doctrine  of  a  Court 
within  the  sta-  ^£        and  a  Court  of  Equity  with  regard  to  part-performr 
iT^he^  M^wer  ™^      ^®  same?   In  every  case,  where  the  parties  go  to 
is  eoQclasive  *  Court  of  Law  must  understand,  that  the  Defendant 

does  deny  it;  and  a  single  witness  would  according  to. that 
[^40  ]  doctrine  fix  upon  the  Defendant  at  law  the  whole  efiect 
In  equity  of  the  equitable  jurisdiction ;  whereas,  if  the  Plaintiff  comas 
against  the  an-  here,  the  moment  the  Defendant  in  the  form,  in  which  issue, 
swer  there  can  jg  Yteve  joined,  by  his  answer  says,  there  was  no  agreement, 
n^on  the^^ti  ^i^^ss  could  not  be  heard ;  or,  if  he  was  heard,  unless 
v^ouj  of  a  sin-  ®^PP^^**d  ^7  special  circumstances,  giving  his  testimony 
gle  witness,  greater  weight  than  the  denial  by  the  answer,  the  Court 
unless  sap*     would  not  make  the  decree  {52). 

ported  by  spe-  I  have  taken  the  Uberty  of  saying  more  upon  this,  because 
cial  circum-  I  am  seriously  apprehensive,  that  Courts  of  law,  supposing, 
stances.  ^.j^^y       administering  the  rules  of  this  Court,  have  totally 

mieunderstood  them.   There  is  another  class  of  cases,  with 

which 

(50)  2  H.  Black.  6B.  (51)  Ante,  Vol.  I,  333;  post,  183, 399, 
(52)  See  the  notes,  post,  185;  ante,  Vol.  II,  244« 
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vfaich  you  are  all  {amiliar;  where  a  person  treating  for  his  1801. 
dioghter's  marriage,  asks  a  question  as  to  the  circumstamu^s 
of  the  intended  husband.  A  favourable  account  is  given  to 
iiira;  as  the  Plaintiff*  states.  Tltere  are  other  cases;  in  which 
a  man  acts  upon  character  given  to  him  by  one  person  of  an- 
other (5S).  It  has  happened  to  me  to  try  causes  of  this  na- 
ture, while  sitting  in  the  Court  of.  Common  Pleas;  and  the 
Defendant  positiveiy  denying,  that  any  such  conversation  ever 
passed,  and  a  single  witness  proving  the  effect  of  the  conversar 
tkn,  h^itge  damages  were  given  upon  that  testimony  v  and  the 
trgmnent  in  those  cases  has  constantly  been,  that  it  must 
prevail;  because  the  rul^s  of  law  and  equity  Ought  to  be  the 
same;  when  in  those  very  cases  without  special  circumstances, 
making  the  single  testimony  of  th^  witness  preponderate  over  : 
the  denial  by  the  answer^  in  equity  the  Plaintiff*  mu6t  have 
£i36d*  What  is  thb  but  saying,  courts  of  law  can  administer 
equity,  where  courts  of  equity  would- not  dare  to  move? 

Without  entering  into  the  question  upon  the  statute,  farther 
than  to  say,  I  am  strongly  inclined  to 'think,  the  safest  co|l- 
atnietion,  and  that,  which  if  I  were  obliged  to  decide  the 
question,  I. must  adopts  would  be,  that  I  must  dismiss  the  *. 
VSk  becaoae  this  case  is*  within  the  statute  of  frauds,  adding  . 
only,  that  this  case  affords  another  striking  instance  of  die 
danger  of  departing  from  the  statute,  because  the  parties 
differ  as  to  the  species  of  the  agreement;  and  the  wittiessea 
di&r  as  mnch  as  the  parties  do,  I  think,  I  can  rely  safely  in 
ditmisaing  this  bill  upon  the  ground  I  stated  in  the  outset.  - 

AVith  respect  to  the  costs,  if  I  dismiss  the  bill,  I  cannot  .     [  41  ] 
give  the  Plaintiff*  his  costs.    Certainly  I  shall  not  give  the 
Defendant  his  eosts,  though  I  do  dismiss  the  bill ;  for,  to  say 
nothing  more  of  his  conduct,  a  party  making  such  an  inquiry 
from  conunissioners,  whether  he  knows  or  is  ignorant,  that  it 
is  hnproper  to  do  6o,  falls  either  wUfully  or  inadvertently  into 
a  grckss  impropriety  of  conduct.   In  consequence  of  that  im- 
propriety .he  is  implicated  in  this  suit    No  principle  of  justice  - 
therefore  calls  upop  jnp  to  give  hhn  costs.  Taking  the  Plaintiff*  - 
to  have  acted  without  any  impropriety,  4)6  consideration,  how 
he  is  to  be  reimbmnsed.  that  expence,  into  whicb  he  has  been, 
IviU  say,  innocently  led,  remains  with  faimseUl   Whether  in 

th^ . 

(«)  See  i^fcr»yi  y,  Crwj?y, 


4t 


CASES  IN  CHANCERY- 


COOTH 

Jackson. 


Upon  a  parol 
agreement  for 
a  compromise 
and  a  division 
of  the  estate 
bj  arbitration 
acts  done  by 
arbitrators  to- 
wards  the  ex- 
6cation  of  their 
duty,  as.sar- 
rejing,  &c. 
.cannot  be  con- 
sidered acts  of 
part-perform- 
anc^  to  sustain 
the  agreement. 


ihe  suit^  in  which  he  stands  a  party,  in  which  the  depot 
have  now  been  published,  or  in  any  other  mode,  he 
make  an  application  to  this  Court,  founded  upon  the  co 
of  the  commissioners,  that  tfa'ey  should  pay  the  whole  o 
plurt  of  ^at  expence,  it  is  unfit  to  intimate,  what  the  < 
inination  upon  that  question  ought  to  be :  but  upon  mj 
of  the  conduct  of  the  commissioners^  I  should  not  d 
duty^  if  I  did  not  say,  the  question,  whedier  Aey  shou 
pay- that  expence,  is  a  question,  that  would  foe  very  pn 
addressed  to  the  Court ;  for  if  the  Court  can  find  itsel 
to  give  the  Plaintiff,  if  not  involred  in  the  thing,  the  ex 
of  his  being  involved  in  this  suit,  the  Court  would 
satisfaction  in  doing  it. 

With  respect*  to  these  circumstances  as  part-perfom 
I  think,  they  do  not  fall  within  that  character.  The 
nothing  more  or  less  than  acts  done  by  arbitrators  towarc 
execution  of  the  duty,  which  it  was  their  business  to  com 
from  compleating  which  no  representations  of  the  ; 
shoulA  ha^e  restrained  them.  These  circumstances  have 
fore  no  tnore  weight  than  circumstances  of  conduct  c 
arbitrators  would  have  in  any  other  case;  where  the  ai 
tors  do  not  finally  proceed  to  execute  the  whole  of  the 
they  have  undertaken^ 

Bill  dismissed  (£ 

(54)  The  original  cause  was  ing  issue  was  directed ;  wl 
afterwards  heard,  and  upon  the  by  the  settlement  of  174 
I2ik  of  Marfsk,  ld03,  the  follow*   estate  was  limited  to  Cool 


[48] 

Rolls. 
1801. 

May  2d. 
Though  the 
christian  name 
of  the  legatee 
was  mistaken 
in  the  will,  the 
legacy  was  es- 
tablished upon 
the  description 
and  evidence, 


SMITH  V.  CONEY. 

^j^HE  will  of  the  testatrix  contained  the  following  c! 

"  I  give  to  the  Reverend  Charles  Smith  of  Stap 
'*^Tauhteyin  th6  county  of  Essex,  clerk,  the  sum  of  5C 

This  bin  was  filed  by  the  Reverend  Richard  Smith, 
ing  the  legacy,  upon  evidence,  that  -  there  wa^  no  ] 
answering  the  description  of  the  legatee  according  to  th< 

notwithstanding  great  delay  in  filing  the  bill. 
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and  tliat  the  Plaintiff  was  at  the  date  of  the  will  incumbent  1801. 
rf  Siapleford  ToMmeff^  and  well  known  to  the  testatrix ;  who  g^^J^ 
had  a  great  regard  for  him^ 

The  Defendant^  the  executor  and  trustee  for  infant  resi-  €GM£Yr 
duary  legatees,  by  his  mswer  suggested,  that  the  person 
intended  was  Charles  Shnkh,  an  ofRcer  in  the  army;  who 
fired  at  Romford  in  Essex;  md  died  in  the  life  of  the  tes-* 
titrix ;  and  tfiereforer  the  legacy  lapsed^ 

In  opposition  to  the  claim-  set  up  by  the  answer,  it  was 
proved  by  the  widow  of  Charles  Smith,  that  her  husband  died, 
before  the  testatrix  made  her  will ;  and  Aat  she  was  infoilmed 
of  that  circorastance  by  the  deponent,  beftnre  the  will  was 
made.  The  MH  was  not  filed  imtil  many  years  after  the  death 
of  the  testatrix,  and  six  years  after  the  death  of  a  lady,  wha 
fifed  with  her  in  great  intimacy ;  and  who>  it  was  s«ggestedy 
loiew  her  intenti6nsr 

Mr.  Gfoie,  for  the  Plaintiff: 

The  Matter  of  the  Rolls  caHed  on  the  Coutosel  for  thd 
Defendant;  observing,  it  was  hardly  possible  to  raise  a 
ioobt;  and  asking'  how  Captain  Smith  could  an3Wer  thib 
description.  '    ^-  ' 

Bfr.  Romilly  for  the  Defeiidanf,  observed  upon  the  delay 
in  setting^  up  this  clakn. 

Master  of  the  Rolls^ 
There  must  be  some  farther  inquiry.  But  it  wiU  be  very 
difficult  to  oppose  this,  and  to  suppose,  the  *  testatrix  made  [  ^4S  } 
such  a  mistake,  with  so  particular  description  and  such  evi- 
dence. This  sort  of  question  is  settled  now.  There  are 
many  instances  of  children  going  by  wrong  names.  My  only 
difficulty  is,  that  the  legacy  was  not  called  for  during  so  long 
a  time*  . 

The  Defendant  then  gave  up  the  point ;  and  consented  to  a 
decree  for  the  legacy,  with  interest,  and  without  costs  (  55  )• 

(45)  Ante,  Vol.  I,  259.  Par-  plain  iottiafii  or  a  blaok:  ADte^ 

MM  V.  Parsoms,  266.   Ryhtf  v.  Abbot  v.  Jf assie.  Vol.  Ill,  148. 

WalUr,  at  the  Bolls,  ITih  Feb.  Pnce  v.  Page,  IV,  680.  Sea 

1802,  started  in  the  note,  267.  ST  Woodd.  328.    Hunt  v.  Ehrt, 

Cvtk  V.  Meyriek,  I  Bro.  C.  C.  80.  8  Bra.  C.  C.  81 1. 
So  e? idence  b  adaHlted  to  e&- 
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May  2d,  bth.  » 
An  illegitimate  JOHN  CBEE  by  his  will  required/  thflt  all  his  esfal 
child  not  en-       and  personal,  should  be  converted  into  money  after 
titled  under    ^ease,*  and  placed  at  interest  upon  solid  land  security 
the  description        ^  issue,  and  profits  thereof  annually  to 

of  acbild  ina  ^  *         .  ;      ^  rp    J  , 

will-  though   P^'^"  manner -following:  ImprtfiHSt  To  his  oi 

the  testator  Eleanor  Crte  i^hsii^r^itdB  Eleanor  Davis)  the  annual 
knew  tbe  state  S00/«  during  her  life,  to  be  paid  half  yearly;  to  Jatrn 
of  the  family,  100/.  ptr  annum,  for  his  life,  payable  half  yearly ;  to 
via.  several  ii-  APMahon  «O0/.  per  annum,  for  his  life,  payable  half  ; 
I<^Umate  and  ^nd  in  case  of  his  death  his  widow  Ann  M'Mahon  to 
JhildSn  during  her  life  mi.  per  annum,  half  yearly.  The  t 
then  gave  the  following  annuities,  also  payable  half  yea: 
A  bequest  to  Migs  Elizabeth  Francis  3001  per  annum  for  life;  t( 
a  particular  Godfrey,  Esq.  100/.  per  annum  for  life  ;  to  John  Byn 
escnptioD  of  qj^^  Jq,.  Ufej  idth  remainder  to  his  daughter  C 
persons  at  a  a    i.^        x      xr     .  r.^r  r  t  t 

particular  time  ^'^^      » to  Jane  riarrts  bOL  per  annum  ;  to  John  / 

vests  in  per-  ^*  annum;  to  revert  to  his  daughter  after  his  det 
sons  answer-  James  Arehdekin  100/.  per  annum;  and  100/.  per  am 
log  the  de-  Dahid  Godfrey.  The  will  then  proceeded  thus : 
scription  at  "  And  the  first  annuity  of  the  great  ones  that  dro] 
that*  time  ex-  .«  ^nd  desire  may  devolve  upon  the  eldest  child  i 
dusfvely^        „  female  for  ♦  life  and  in  two  half  yearly  payments  of  W 

J      "  Harwood ;  and  in  case  the  interest  of  my  property  pr 
Therefore  an  ,         ^  .        '  /  r   r    j  f 

annuity  being  ^  more  than  sufficient  to  answer  the  payment 
bequeathed  several  annuities  herein  specified  then  the  proportion 
over  upon  the  "  annuities  to  increase ;  but  if  less  to  diminish  in  the  lil 
death  of  the  "  proportion  excepting  the  annuities  of  Miss  Jane  Harr 
annuitant  to  «•  my  butler  John  Parsons*  And  I  hereby  will  and  l 
the  eldest  <c  ^jj^^  ^  ^j^^  gj^j  j  annuities  drop  in  their  amount  is  to 
^ere  beiif 'at  increase  of  the  annuities  of  the  survivors,  so  to  ir 
the  death  no   "  survivor  who  shall  hold  the  same  durin] 

child,  an  after-  "  ^^'^  Harris  and  John  Parsons  excepted.    And  wh< 
bom  child  is  "  s&id  annuitants  are  all  dead  the  whole  and  sole  pr 
not  entitled.     "  devolve  without  any  condition  upon  tbe  heirs  male  of 
f '  Francis  Esq.  of  St.  James's  Square,  and  in  default  oi 

to  female  branch  of  the  said  fiunily  of  Philip  Francii 

taking  the  name  and  arms  of  Cree.^ 
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Hie  testator  died  in  1791  soon  after  the  execution  of  the  laoi. 
wSD.  David  Godfrey  died  upon  the  15th  of  Afay,  and 
Ekamor  Daw  upon  the  34th  of  June^  1798.  The  eldest 
daughter  of  William  Harwodd  claimed  the  annuity  of  3002. 
s-jear;  which  claim  was  disallowed  on  the  ground,  that  she 
was  a  natural  daughter.  An  exception  was  taken  on  her  part 
to  the  report.  It  was  proTed,  that  the  testator  was  very  inti- 
nate  with  Harwood  and  his  family;  and  knew,  he  had  no 
l^itimate  child;  and  that  this  daughter  and  all  his  other 
diildm  were  treated  by  him  as  his  children  (56).  The 
puents  of  these  children  married  several  years  after  the  t^ 
tator*s  death,    lliat  exception  was  disallowed. 

Another  claim  was  afterwards  set  up  to  the  same  annuity 
hj  CSara  EUxabeih  Hanoood,  as  the  only  legitimate  child  f 
hinng  been  bom  after  the  itoarriage.  Her  claim  being  also 
fitdbwed  by  the  Biai^ter,  she  took  an  exception  to  the  re- 
port; which  came  on  to  be  argued. 

Another  question  was  made  at  the  bar,  but  not  determined: 
nr^ponng  her  claim  well  founded,  whether  she  was  entitled 
to  the  amxi&ty  of  300^  a-year  or  lOOL  a*year» 

Mr«  Bamilly  iind  Mr.  Benyon  in  support  of  the  Ex-      [  45  | 
ception. 

The  cases  of  Buldum  KarveriSI),  Healhe  v.  Healhe{5%\ 
aad  others  of  that  class,  are  distinguished  from  this;  as  in 
thooe  diere  were  two  classes  of  children  ;c  and  then  there  can 
be  no  doubt  the  intention  is  in  favour  of  all  those  children^ 
vlio  aball  be  alive  ai;  the  tinie  the  contingency  happens ;  for  if 
the  distribution  is  not  confined  to  some  particular  period,  it 
enoot  be  asoertuned,  who  are  to  take,  untB  after  the  deathe 
of  the  parents  of  all  the  persons  to  take:  which  leads  to  this 
smnreoienoe ;  that  none  of  the  persons^  ibr  whom  the  fbnd 
ii  intended,  may  receive  any  benefit  firom  it.  But  thiis  ie 
M^Bned  to  one  person.  The  testator  knowing,  the  parent 
vsa  inmiarried,  must  have  had  in  contemplation  the  birth  of 
idiild  in  future.  He  had  in  contemplation  the  survivorship 
of  these  annuitants,  until  tiie  last  of  them  should  be  deader 
h  Aat  event  only  be  gives  it  over.   Weld  v.  Bradbury  {S9} 

is 

HU)  CmnHBT^ki       Vawdry,      (M)^Aik.l2\.  See  cases  coi;^ 
lite.  YoLV,  680.  Soa  thb.oota;  l^cM  ivMr.&iidsii's  note,  132. 
(57)  Cowp.  909.  (50)  2rem.  705, 
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b  ari  authbrity  in  8Ut>port  of  this  exception ;  though  cettSxti 
different  in  its  circumstances*  There  are  no  words  in  th 
win  requiring  the  object  of  this  bequest  to  be  alive  at  tl 
death  of  the  testator,  or  of  the  annuitant;  who  dropt.  If  si 
had  been  aUve  at  the  deadi  of  the  annuitant,  she  would  hai 
been  entitled  within  many  modem  cases;  the  last  of  which 
Middleton  t.  Hifessenger  {60).  This  is  not  like  those  case 
where  the  distribution  is  to  be  among  aQ  the  chQdren  in  esi 
at  the  death  of  the  tenant  for  life.  This  is  not  confined! 
the  period  of  any  life ;  but  might  last  during  several  Uve 
In  that  respect  it  differs  from  Congrevev.  Cangreve {61)* 

Mr.  Alexander  and  Mr.  Cox,  for  the  surviving  Aj 
mdtants. 

The  claim  of  the  illegitimate  child  was  rejected ;  because  i 
intention  was  suffidentiy  expressed  in  her  favour.  Phtast 
occur  in  this  will,  singularly  denoting,  that  the  testator-  ii 
tended  the  person  to  take  to  be  alive  at  the  death  off! 
annuitant.  Upon  the  Whole  will  there  can  be  no  doubt,  ih 
if  this  child  had  not  been  bom  for  ten  years,  ike  enstti 
annuitants  would  have  enjoyed  the  annuities  dropping  in  h 
crease  of  their  own  annuities.  It  must  be  contended,  in  ordi 
to  maintain  this  exception,  that^  even  if  the  ultimate  limitatic 
had  taken  effect,  the  whole  interest  should  go  back  upon  tl 
birth  of  a  child  j  after  all  these  events  were  past.  Upon  tl 
old  cases  no  one  could  take,  who  was  not  in  existence  *at  d 
date  of  the  will  (62).  The  construction,  that  afterwards  pr 
vailed,  was,  that  those  must  be  intended,  who  come  ini 
existence  before  the  death  of  the  testator.  Afterwards  evei 
one  was  let  in,  who  answered  the  description,  before  the  (at 
became  disposable  in  some  way«  In  the  ordinary  case,  a  di 
position  to  the  children  at  the  age  of  SI,  all,  who  are  tii  eM 
before  the  eldest  attains  Si,  are  let  in  (63):  in  the  case  of 
tenant  for  life,  all,  who  are  tit  esse  before  the  death'  of  U 
tenant  in  life (64).    That  is  the  general  rule;  and  in  oid< 

(60)  Ante,  Vol,  V,  136.  3Bro.  C.  C.  401.   Ante,  Pn 

(61)  8  Bro.  C.  C.  631.  eo^l  v.  Lcmg.  Vol.  11, 690.  Am 
(63)  Narthey  v.  Strange,  1  P.   v.  Pratt,  III,  730. 

Will  340.  (64)  Spencer  v.  SuOoek,  anl 

.  (63)  Andrews  v.  Partingten,   Vol.  II,  687. 
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(0  extend  it  a  distinct  intention  to  suspend  the  vesting  must  180K 
be  shewn.  Ellison  v.  Aireif  {65)  has  been  recognized  in 
almost  every  subsequent  case.  In  substance  there  must  be 
I  legatee  in  being;  unless  an  intention  to  the  contrary  is 
dearly  shewn ;  in  order  to  avoid  suspending.  .  The  direction  • 
ibr  the  devolution  oif  the  annuity  implies,  that  there  is  a  per- 
son in  being,  upon  whom  it  is  to  devolve ;  and  is  not  applicable 
to  a  suspension  for  15  or  20  years.  .  The  most  explicit  decla^ 
ration  is  necessary  to  produce  the  effect  of  calling  it  back. 
The  great  ^fierence  upon  this  question  as  to  marriage  settle- 
ments is,  that  all  the  children  are  the  objects  of  those  pro- 
Tisions.  The  case  cited  from  Vernon  is  a  loose  note  upon 
very  different  circumstances,  and  inconsistent  with  the  subse- 
quent authorities.  With  respect  to  the  distinction  from  the 
odier  cases,  a  dispute  between  two  different  classes  of  persons, 
that  is  the  case  upon  this  will:  1st,  there  is  a  particular  class 
of  persons  described:  2dly,  there  are  the  other  annuitants. 
Upon  what  principle  can  Ellison  v.  Airey  and  the  other  cases 
be  distinguished  from  this  2  If  all  the  children  were  intended, 
die  construction  of  the  Court  confining  it  was  directly  against 
die  intention.  The  question  must  rest  entirely  upon  the  prin* 
dple  originally  laid  down  in  that  case,  ^nd  invariably  acted 
upon  aihoe.  It  b  said,  upon  this  construction  no  person  might 
tike  the  benefit  of  this :  but  this  b  a  case,  in  which  there 
nsght  or  might  not  be  a  child  of  Harwood  existing  at  the 
dme  the  annuity  falls  in.  Can  the  construction  be  determined 
bjrihe  event?  There  certainly  might  be  a  person  exbting 
at  die  time;  which  clearly  dbtingubhes  it  from  ^  those  cases,  [  ] 
m  which  of  necessity  there  could  be  no  person  existing  at 
die  time.  The  express  disposition  of  the  annuity  at  the 
noment  it  falls  in  to  the  surviving,  annuitants  negatives  all 
idea  of  suspension.  But  the  general  rule,  admitted  to  be 
die  result  of  the  authorities,,  b  sufficient  to  over-rule  thb 
exception. 


Mr.  RomiUy^  in  Reply. 
Thb  case  does  not  fall  within  the  general  rule;  and  no 

case 

(85)  1  Vts.  111.    In  HUl  V.   went  npon  a  refinement,  bat 
CkpMs,  ante.  Vol. .  I,  ~  405,   cannot  now  be  shaken.  See  408, 
Lord  Timthm  says,,  that  case-  and  the  note. 
Vol.  VI.  D 
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^kse  is  produced  in  circumstances  like  it.  Taking  the  will  and 
the  facts  as  to  the  state  of  the  family  together,  well  known 
to  the  testator,  he.  must  have  had  the  intention  maintained  by 
this  exception.  He  must  have  intended  a  legitimate  chOd, 
according  to  the  decision  upon  the  former  exception.  He 
was  aware  of  the  probability,  that  one  of  the  annuities  might 
(koon  fall  in :  so  many  annuities  being  given,  and  not  to  young 
people.  It  is  impossible  upon  the  will  not  to  see  the  intention. 
He  must  have  had  in  contemplation  a  period,  that  mi^t  be 
distant,  and  some  person,  of  whom  he  knew  nothing;  which 
distinguishes  this  case  •  from  Congreve  v.  Cangreve ;  where, 
if  not  confined,  it  must  have  extended  to  a  time,  when  all 
the  objects  of  bounty  might  be  dead.  Such  a  limitation  as 
this  clearly  means  only,  that  there  shall  be  a  person  standing 
as  the  representative  of  that  family  at  some  distant  period; 
having  no  view  to  particular  persons.  The  argument  would 
apply  to  every  case  of  executory  devise.  In  the  famous  case 
of  Hopkins  V.  Hopkins  (66)  it  might  be  said,  it  was  unnatural 
to  suppose,  the  testator  intended  it  to  devolve  to  the  lieir^ 
at-law,  until  some  person  should  come  in  esse :  but  no  such 
argument  prevailed  ;  and  what  stronger  reason  is  there  against 
the  suspension-  in  this  case?  We  do  not  argue  firpm  th€ 
event :  but  it  appears  clearly,  the  testator  must  have  known, 
if  one  of  the  annuitants  had  died  the  dsiy  after  the  execution 
of  the  will,  there  was  no  one  to  answer  the  description ;.  and 
then  there  is  nothing  to  shew  he  meant  to  confine  it  to  the 
death  of  the  annuitant,  except  the  word  devolve but  wliy 
is  the  devolution  to  be  immediate  in  this  instance  more  than 
in  Hopkins  v.  Hopkins,  or  any  other  case  ?  Ellison  v.  Air^y 
is  relied  on  only  for  the  general  doctrine.  The  case  in  Vemoi^ 
is  the  only  case,  that  has  any  resemblance  in  circumstances; 
the  disposition  being  to  the  children  of  persons,  who  had  none 
td;  the  time:'  whereas  in  the  others  the  *  dispute  was  between 
two  classes  of  children :  there  being  some  at  the  date  of  the 
will.  Who  are  the  annuitants  meant  in  the  clause  of  sur- 
vivorship ?  Not  the  persons  named  as  such  only,  but  those 
expressly  named  and  the  person  described. as  the  child  of 
Harwoed;  and  then  there  is  no  inconsistency  in  supposing, 

that 

.  (6G)  1  Vem.  268.  For.  44.  1  Atk.  581.  1  Ve$.  268. .  Mt.  Bm^ 
/rr*s  note,  231.    Co^  idt.       h.  ^ 


CASHES  IN  CHANCERY. 


4a 


that  a  difld  borri  at  any  time  might  take  the  annuity.  It  is 
sot  material  to  contend,  whether  it  was  disposed  of  in  the 
Bean  time.    I  think  noti  but  it  would  fall  into  the  residue.  . 


He  Master  of  the  Rolls  (  after  stating  the  case). 
Upon  the  former  exception  by  the  eldest  of  the  illegitimate 
children  of  Harwood,  a  daughter,  who  claimed  as  the  per- 
Km  intended  by  the  description  of  "  the  eldest  child,"  it 
vas  cont^ided,  that  though  by  the  determinationsi  that  have 
taken  place,  no  one  can  claim  under  the  description  of  a  child 
Wt  such  as  can  claim  as  a  legitimate  child  (67),  yet  upon  the 
drcomstanoes  appearing  in  evidence,  the  situation  of  Hear- 
wmnTs  family  not  unknown  to  the  testator,  a  .family  of  ille* 
gitimate  children,  recognised  by  their  father  as  his  children, 
dial  daughter  was  entitled  to  the  annuity  falling  in,  as  persona 
iemgtmia  in  this  will*  Upon  that  exception  I  was  of  opinion, 
there  was  not  sufficient  to  entitle  an  illegitimate  child  to  claim; 
iir,  whatever  the  real  intention  of  the  testator  might  be,  and 
though  it  could  hardly  be  supposed,  he  had  not  some  chil- 
dien  then  existing  in  his  contemplatiiDn,  yet  as  the  words 
ire  the  eldest  child,"  such  persons  on^  could  be  intended, 
tiio  could  entitle  themselves  as  children  by  the  strict  rule 
of  law;  and  no  illegitimate  child  can  claim  under  such  a 
dneription,  unless  particularly  pointed  out  by  the  testator, 
tad  manifiratly  and  incontrovertibly  intended,  though  in  point 
tf  law  not  statnding  in  that  character.  Notwithstanding  the 
ffidenoe  of  the  testator's  knowledge  of  the  situation  of  this 
fijouly,  I  did  not  think,  that  entitled  these  children  to  claim 
mder  this  description*  (68).  Therefore  I  over-rule  that 
neeption. 

Another  claim  is  now  brought  forward  by  another  daughter 
of  £RamMMMf  by  the  same  mother;  who  bemg  born  after  the 
atrriage  of  her  parents  has  certainly  a  right  to  claim  as  the 
ddest  child;  provided,  the  testator  did  not  intend  upon  this 
will  a  disposition  at  a  given  period.  With  respect  to  tjiiis  the 
Imt  consideration  is,  whether  upon  this  will  enough  appears 

to 

fil)  Gsffwri^At  v.  Faiocffy,  ante,  Vol.  V»  630,  and  the  note, 
9»)  RutcBfer.  Bnekkg,  post.  Vol.  X,  106. 
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1801.  to  prove,  4e  testator  intended,  that  immediately  upon 
SoDPREY  ^^^^  these  annuities  should  take  place :  whether  the  whole 
„^  produce  of  his  property,  though  portioned  out  into  annuities, 
Pavis.,  was  not  manifestly  intended  to  b6  divided  among  all  these 
annuitants  in  different  proportions,  according  to  the  degree 
of  their  annuities;  and  I  am  of  opinion,  that  it  is  neither 
more  nor  less  than  a  division  of  the  whole  interest  of  his  for- 
tune, that  miglit  arise  duHng  the  lives  of  any  of  the  persons 
there  named,  be  it  more  or  less,  in  proportion  to  their  an- 
nuities, except  the  two  given  to  Harris  and  Parsons,  which 
I  lay  totally  out  of  the  case  upon  this  question ;  with  the  qua- 
lification, that  if  any  die,  there  should  be  a  substitution  in 
the  room  of  the  first  dying.  I  am  not  tinder  the  necessity  of 
saying,  which  are  to  be  considered  the  great  annuities.  I  con-, 
sider  all  as  the  great  annuities  for  the  purpose  of  entitling, 
the'  child  of  Harwood  to  the  first,  that  might  fall  in.  In  die 
view  I  have  of  this  will  it  makes  no  diflSsrence,  whether  the 
right  of  survivorship  and  of  substitution  in  favour  of  the  per- 
son described  as  the  eldest  child  of  Harwood  attached  upon, 
the  first  or  the  second  of  the  annuities  now  vaoeint.  - 

The  next  question  is,  whether,  as  upon  the  death  of  the 
first  annuitant  there  was  no  person  answering  that  description 
living,  that  annuity  was  to  be  divided  among  the  survivors^- 
or  to  be  suspended,  and  the  profits  to  accumulate,  to  see, 
whether  any  such  person  should  come  in  esse.  It  is  clearly 
established  by  De  Visme  v.  MeUo(&9 ),  and  many  other  casea^ 
that,  where  the  testator  gives  any  legacy  or  *  benefit  to  any* 
person,  not  as  persona  designata,  but  under  a  qualification 
and  description  at  any  particular  time,  the  person  answering, 
that  description  at  that  time,  is  the  person  to  claim;  and  if 
there  are  any  persons  answering  the  description,  they  are  not 
to  wait  to  see,  whether  any  other  persons  shall  come  in  esse  : 
but  it  is  to  be  divided  among  those  capable  of  taking,  wbeOi 
by  the  tenor  of  the  will  the  testator  intended  the  property  .to 
vest  in  possession  ( 70  )•  That  case  was  much  considered  by. 
Lord  T^firfoii' ;  and  seems  to  have  settled  the  law  upon  the 
subject.'  The  first  question  is,  whether  it  is  clear,  die  ieet^r. 
meant,  any  given  set  of  persons  should  take  at  any  given  time : 
if  so,  it  is  clear,  all  persons  answering  that  description,  wJie- 

tkM 

(69)  1  Bro,  C.  C.  637.     (70)  See  Hutchuon  v.  Jones r^  Btadd.  124. 
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tter  born  before  or  afterwards,  shall  take:  but  if  there  are 
DO  such  persons^  it  shall  not  suspend  the  rights  of.  others : 
but  they  shaU  take ;  as  if  no  such  persons  were  substituted* 
Before  that  case  this' point  was  not  quite  so  clear:  Singleton 
T.  Simgletom  and  Ayian  V.  Aytofk{l\  ).    Where  the  gift  is  to 
•11  the  children  of  A.  at  twenty-ronc,  if  there  id  no  estate  for 
life,  it  will  viest  in  all .  the  children  coming  into  existence, 
until  one  attains  the  age  of  twenty-one.    Then  that  one  has 
aright  to  claim  a  share;  admitting  into  participation  all  the 
children  then  existing  ;  so,  if  it  is  to  a  person  for  life,  and 
after  the  death  of  that  person  then  to  the  children  of  A.  the 
intention  is  marked;  that  until  the  death  of  the  person  en- 
titled for  life  no.  interest  vests.    When  that  person  dies/  the 
question  arises,  whether  there  are  then  any  persons  answering 
that  description:  if  so,  they  take,  without  waiting  to  seo, 
whether  any  others  will  come  in  esse^  answering  the  descrip- 
&».   If  it  is  given  over,  in  the  event  that  there  are  no  chiU 
dren,  and  there  are  no  children  at  that  period^  the  person,  to 
whom  it  is  given  over,  takes.    It  is  clear,  this  testator  meant 
these  annuities  to  commence  at  his  death :  and  that  each  an- 
Boitant  should  receive'  a  proportionable  share  of  his  fortune, 
with  benefit  of  survi%'orship  and  right  of  accruer,  subject  upon 
the  death  of  the  first  annuitant  to  the  substitution  of  the  eldest 
diild  qf  Harwood^  Upon  the  death  therefore  of  the  first  annui- 
tuit,  unless  there  was  some  one,  who  had  a  right  of  substitu- 
tbo  in  the  room  of  that  person,  (and  there  was  no  such  per* 
son,)  it  was  to  go  among  the  survivors.    The  person  substi- 
tuted, ¥12.  the  eldest  child  of  Ilarwood,  not  having  been  then 
io  existence,  cannot  now  clahn.    That  construction  is  much 
fortified  by  the  manner,  in  which  it  is  given  over;  for  it  is  pcr- 
fecdy  clear,  he  meant  the  persons,  to  whom,  it  is  given  over 
under  Uie  description  of  the  heirs  of  Francis,  to  take  upon 
the  death  of  the  persons,  to  whom  it  was  first  given  over.  If 
^  construction  contended  for  is  to  prevail,  those  persons, 
sopposing  all  the  other  annuitants,  claiming  by  survivorship, 
were  dead,  must  wait  not  only  the  death  of  the  survivor,  but 
ikothe  death  of  Harwood;  for  during  his  life  there  would 
be  a  possibility,  that  a  child  might  be  bom :  who  upon  that 
iiiQstruction  might  say,  he  was  the  survivor.    That  would  be 

tjuitQ 

(71)  1  Bro.  a  C.  542,  note. 
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1801. 


V. 

[•51  ] 


qtdte  contrary  to  the  words  and  what  must  be  supposed  tl^ 
intention.  Much  stress  was  laid  upon  the  event  of  the  former 
exception ;  that  not  having  in  his  contemplation  the  illegitimate 
children,  or  at  least  not  having  described  them  sufficiently,  he 
^  might  mean  a  child  hereafter  to  be  bom.  But  that  does  not 
follow :  that,  because  by  incorrect  words  he  had  not  described 
his  intention,  so  as  to  enable  the  Court  to  determine  in  fa* 
vour  of  an  illegitimate  child,  I  am  on  that  account  to  mak^ 
a  different  determination  on  this  point.  It  appears,  he  must 
have  intended  a  person  existing  at  the  time  any  of  these  an- 
nuitants dropt;  or  to  borrow  an  expression  from  the  case  of 
Tkettussan  v.  Woodford (72),  of  which  we  have,  heard  so  much 
lately,  all  the  candles  must  be  burning  together.  That  -must 
be  the  in^ntion ;  and  he  could  not  mean,  that  there  might  be 
a  person  in  embryo,  to  come  out  after  the  deaths  of  all  the 
annuitants. 

Upon  these  grounds  and  upon  the  construction  of  the  will 
being  of  opinion,  that  the  interest  in  these  annuities  was  in^ 
tended  to  vest  in  possession^  and  unless  there  was  some*  person 
to  claim  under  the  substitution,  the  whole  interest  would  sur* 
vive  to  the  others  until  the  death  of  the  last  survivor,  and  that 
there  was  no  person  to  answer  that  description  at  the  time 
the  event  took  place,  I  think,  the  Master  was  right  in  reject» 
ing  this  claim ;  and  the  exception  must  be  over-ruled. 

I  shall  not  decide  the  question,  which  of  these  are  to  be 
considered  the  great  annuities. 

(72)  Aute,  Vol.  IV,  227. 


1801. 
May  6/A. 
iDjoDction  to 
restraia  waste 
not  granted 
against  De- 
fendant in  pos- 
session, claim- 
ing by  an  ad- 
verse title. 


PILLSWORTH  HOPTON. 

J^R.  THOMSON,  for  the  Plaintiff,  moved  for  an  injunc-. 

tion  to  restrain  the  Defendant  from  committing  waste. 
The  Defendant  was  in  possession:  the  tenants  had  attorned; 
and  the  Plaintiff  having  brought  an  ejectment,  had  failed  in 
it;  but,  as  the  bill  alleged,  not  upon  the  merits. 

2^c?  ChancelloA — I  do  not  recollect,  that  the  Court  ba» 
ever  granted  an  injunction  against  waste  under  any  such  cir- 
cumstance's : 
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eumstancefi:  the  Defendant  in  possession ;  the  tenants  having  180t. 
attorned:  the  Plaintiff  having  failed  in  his  ejectment:  both 
letting  up  pretences  of  title.  I  remember  perfectly  being 
told  from  the  Bench  very  early  in  my  life,  that  if  the  Plaintiff  HoproN« 
filed  a  bill  for  an  account/  and  an  injunction  to  restrain 
waste,  statiogy  that  the  Defelidant  claimed  by  a  title  adverse 
to  his,  he  stated  himself  out  of  Court  as  to  the  injunction. 


PiLLSWORTtf 
V, 


His  Lordship  having  inquired,  if  the  bar  knew  any  instancej 
and  none  being  produced,  would  not  make  the  order  ( 73 ). 

{n)'PoBi^J)avie9  Y.Leo,  784.  See  Hanson  v.  Gardiner,  Vol.  VII, 
305.  Smith  r.  CoUyer,  VIII,  UD*  :S;iX,  154.  Jones  Jones, 
SJfer.  161. 


MUCKLESTON  r.  BROWN.  ^  ^801- 

'   May  eth,  8f  A. 

^HE  Bill  stated,  that  the  Plaintiffs  were  co-heirs  at  law  of    Bill  by  the 

Isaac  Hawkins;  who  being  seised  of  the  manor  and  beir  at  law 

estates  of  Overseal  in  thie  county  of  Leicester y  applied  to  the  ^^^y 

Defendants  Isaad  Hawkins  Brown,  and  the  Reverend  ThomAs  ^^^^y 

Gisbame,  and  to  the  Reverend  Jo/m  Hepworth^  to  act  a^     , '    ^  ' 

^         '  and  execQtors ; 

trustees  in  the  execution  of  certain  trusts ;  upon  which  he  had  suggesting  a 

devised  or  bequeathed,  or  proposed  to  devise  or  bequeath;  secret  trust, 
all  the  rest  and  residue  of  his  real  and  personal  estate  not  undertaken  at 
otherwise  disposed  of ;  and  that  they  or  some  or  one  of  them  the  request  of 
having  agreed  to  take  upon  themselves  or  himself,  the  cxecu-  testator, 
tion  of  the  trusts,  ^ha  HawMns  Aii.  then  or  should  duly  de^  ^^^ii^'d^^i*  ^^d 

ckre,  he  made  his  will,  dated  the  9th  of  Atifftui,  1793 ;  re-       .  -         .  * 
*  '  °     '         '       or,  if  so,  void 

dting,  that  the  Plaintiffs  were  his  co-heirs ;  and  specifically^         ^^^^  real 

devising  certain  estates. to  each  of  them  and  to  another  persort  estate,  and 

respectively  in  fee ;  and  giving  several  legacies :  and*  as  to  all  written  ac- 

and  every  other  his  real  estates  whatsoever  and  wheresoever  knowledg- 

not  before  disposed  of  and  ihe  residue  of  his  personal  estate,  °*®Dts  by  the 

iobject  to  the  payment  of  his  debts  and  legacies,  he  gave  and  ^^^^^^^^^^^^^s^^f 

devised  the  said  real  and  personal  estates  unto  his  good  frifend  ^^^^^ 

ritable  pur- 
poses :  the  "wni  also  by  equal  legacies  to  them,  and  sdrne  particular  ex- 
pressions, importing  a  trust.    A  general  demurrer  to  the  discovery  and 
relief  was  ovcr-rulcd. 
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and  relation  Isaac  Hawking  Broum,  Esq.  also  to  bis  kinsman 
the  Reverend  Thomas  Gisborne,  of,  &c.  and  John  Heptoorth^ 
Rector  of  Eggington  in  the  county  of  Derby ^  and  their  heirs  ; 
and  he  appointed  them  to  be  executors  of  that  his  will. 

By  a  codicil,  dated  the  29th  of  November ^  1796,  the  testator 
reciting,  that  since  the  making  his  will  he  had  purchased  two 
*  small  farms,  one  at  Overseal,  the  other  at  //ifton  in  the 
county  of  Derby,  gave  and  devised  such  farm  and  all  his  lands 
and  estates  at  Hilton  aforesaid  to  the  Reverend  Thomas  Gis- 
borne  and  bis  heirs  for  ever ;  and  as  to  the  farm  at  Overseal 
he  devised  the  same  to  Gisbome  and  Broum  and  to  their 
heirs;  ''upon  trust  for  the  like  uses  and  purposes  as  my 

manor  and  estate  at  Overseal  now  stand  limited.*'  He  then 
gave  several  legacies ;  concluding  with  legacies  to  Brovm  and 
Gisbome  of  1000/.  each ;  all  which  legacies  or  sums  of 
money  he  directed  to  be  paid  to  the  several  legatees  by  the 
executors  named  in  his  will  within  twelve  months  after  his 
decease. 

The  bill  farther  stated,  that  Hepworth  died  in  the  life  of 
the  testator  in  1795 ;  and  the  testator  died  upon  the  6th  of 
February,  1800 ;  that  the  Defendants  entered  upon  and  took 
possession  of  the  residue  of  the  testator's  real  and  personal 
estates ;  that  the  manor  of  Overseal  was  not  specifically  de- 
vised ;  but  was  included  in  and  passed  by  the  general  devise 
of  all  the  residue  of  his  real  estates ;  that  no  use  or  purpose 
was  by  the  will  or  otherwise  declared  of  the  same ;  and  it 
appears  by  the  codicil,  that  the  said  manor  and  estates  at 
Overseal  should  be  held  by  Brown,  Gisborne,  and  Hepworth, 
upon  certain  trusts.  The  bill  then  stated  applications  to  the 
Defendants,  and  their  pretences^  that  the  Plaintiffs  are  not 
entitled  as  co-heirs  to  the  residue  of  the  real  estates,  the  same 
being  by  the  will  and  codicil  devised  to  the  Defendants  abso- 
lutely; and  charged,  that  it  is  manifest  from  the  codicil, 
that  the  devise  was  to  them  as  trustees ;  and  that  the  testator 
did  not  intend  them  to  take  any  beneficial  interest  in  the 
residue  of  his  real  and  personal  estates;  and  that  they  were 
so  fully  convinced,  that  such  was  the  purpose  and  intention, 
that  they  have  repeatedly  acknowledged  the  same;  particu- 
larly Gisbome  in  a  letter  to  Brown ;  which  the  hill  stated ; 
and  which,  as  f^ir  a$  it  wus  material,  was  m  the  following 
terms : 


u 
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It  was  as  early  as  the  spring  of  1789,  and  probably  earlier,  1801. 
"  tfiat  the  testator  explained  his  intentions  and  wishes  upon 

*^  MnCKL£ST01f 

•*  the  subject  in  question  to  me.    To  the  best  of  my  recol- 
"lection  the  testator  stated,  that  he  proposed  to  bcfqueath  to  Brown. 
"hb  heirs  at  law  in  certain  propiortions  the  estates  he  had 
inheriteil ;  and,  after  ' providing  for  Miss  Wilkinson^  and,  I 
"presume,  for  any  specific  ♦legacies,  to  bequeath  the  whote     [  ♦S*  ] 

residuum  of  his  estates  real  and  personal  to  his  executors, 
"not  however  for  their  private  emoluments^  but  in  full  con- 
fidence,  that  conformably  to  his  intentions  they  would  have 
laid  out  the  whole  of  it  in  charity  or  for  charitable  uses :  I 
"  think,  those  were  the  precise  terms :  and  am  certain^  they 
"  fiilly  explain  his  meaning.    He  then  mentioned  the  other 
executors ;  and  proposed  to  me  to  be  a  third  ;  to  which  I 
"assented;  and  assured  him,  I  would  faithfully  perform  ac* 
^  cording  to  his  intentions  my  share  of  the'  trusts  (Tor  so  I 
**  considered  it),  if  it  should  ever  devolve  upon  me.   He  siaid, 
ve  must  repay  ourselves  out  of  the  residiium  all  expences 
incurred  in  executing  his  intentions.    I  understood  him  ako 
to  mean,  that  we  were  not  to  have  any  specific  legacies.  I 
''have  a  fidnt  recollection,  that  be  said,  we  might'  keep' what 
"  we  thought  fit  for  our  trouble  :  but  I  did  not  hear  him  say 
"  any  thing,  that  would  have  authorised  me,  even  supposing 
**  be  had  left  me  no  specific  legacy,  to  retain  for  my: own  use, 
"had  I  been  so  disposed,  any  thing  material;  and  I  have  no 
"idea,  I  should  have  thought  it  right  to  have  taken  any  thing. 
"  I  understood  him  to  have  had  public  charities,  primarily  at 
"least,  in  his  own  view;  though  I  do  not  say,  exclusively. 
"  Though  I  cannot  absolutely  recollect  his  using  the  word 
"'  private,'  I  am  particularly  sure,  that  appropriating  to 
"private  charity ' whatever  we  might  find  ourselves  legally 
"  excluded  from  assigning  to  pubUc  charities  would  fiilfil  the 
"spirit  of  his  intention.    I  expressed  my  wishes  to  him^  that 
"  his  will  should  specify,  that  the  bequest  was  not  intended 
"  for  our  private  emolument,  but  for  charity :  but  he  intimated 
"  decidedly,  that  it  would  not  be  done  without  invalidating  the 
"bequest.  Whether  he  distinctly  named  the  mortmain (74) 
"  or  other  statutes,  as  those,  which  in  that  case  would  destroy 
''the  bequest,  I  cannot  ^^ay  positively.    I  asked  him  to  give 

"  me 

(74)  U  Geo.  II,  c.  30. 
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Brown* 


IdOK       €€      gome  information  as  to  the  particular  kind  of  charity,  to 
M17CKLB8TON     which  he  would  have  his  executors  appropriate  part  or  the 
"  whole  of  his  bequest :  but  he  always  replied,  that  we  should 
"  be  the  best  judges,  or  to  that  import.    I  requested  written 
directions.    His  answer  did  not  excite  in  me  any  hope,  that 
he  would  give  any.    He  once  said;  it  would  be  vtry  large ; 
approaching  200,000/.   Many  years  after  the  original  dis^ 
closure  of  his  intentions  he  expressed  a  wish,  that  a  farm 
he  had  *  purchased  should  go  to  the  benefit  of  the  de- 
scendants  of  the  family,  from  which  he  purchased ;  and 
''said  he  must  do  something  for  the  poor  of  Barton; 
talking  of  settling  121,  a-year  or  some  such  sum.  His 
conversation  afterwards  threw  no  farther  light  upon  his 
'*  intention." 


£•55] 


The  Bill  then  set  forth,  a  statement,  drawn  out  by  the 
Defendant  Brown,  of  his  conversations  with  the  testator,  and 
his  opinion  of  the  intention ;  the  material  parts  of  which 
are>  as  follows: 

"  February  10th  1800.  The  first  time  I  saw  hun  after 
**  Mrs.  Hawiins^B  death  he  said,  he  intended  to  leave  the 
"  residue  of  his  real  and  personal  estate  to  me  and  Gisbome; 
**  giving  n^ason  to  suppose,  we  should  have  discretionary  powers 
"  as  to  the  application;  unless  we  received  particular  direc-> 
**  tions;  which  I  expected.  I  considered  it  to  be  his  intention, 
**  that  a  considerable  part  was  to  be  disposed  to  charitable 

uses,  and  another  part,  perhaps  considerable,  was  to  be 
"given  in  private  donations,  not  only  to  those^  who  were 

objects  of  charity,  but  to  persons,  who  had  claims  upon 
''his  generosity;  one  of  whom  he  described;  and  all  of 
''  whom  I  hoped  he  would  have  mentioned  in  some  papers  of 
"  his  own  writing;  and  that  a  third  part  I  might  legally  re* 
"  serve  to  my  own  use ;  though  it  was  never  my  intention  to 
"  do  so;  because  he  said,  I  might  keep  what  I  pleased  to  my-^ 
"  self.  The  impression  upon  my  mind  was  not  altered  by  sub-* 
"  sequent  conversations,  except  in  the  following  particulars. 
"  He  told  me,  he  had  made  another  will ;  but  had  not  made 
/'  any  alterations  (except  as  to  executors).  He  told  me,  he 
"  intended  to  leave  me  a  specific  legacy ;  which  I  guessed  to 
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*  be  100(ML   la  one  conrerMtion  I  said  to  him,  the-  real  estate  1801. 
might  be  affected  by  the  Mortmain  Act    He  said,  it  was  MucKLBSTd* 

*  impossible ;  because  I  and  Gisbome  or  the  other  executors  v. 
"(for  I  do  not  recollect,  whether  it  was  after  the  alteration  BrowiI. 

in  the  trusts )  would  have  the  full  and  legal  right  to  the 
"  whole  residue :  the  dis^bution  would  be  our  own  act  and 
deed;  or  to*' that  purport** 

The  Bill  farther  stated,  that  the  Defendants  pretend,  thd 
testator  has  by  some  writing  or  otherwise  declared  the  trusts, 
upon  which  they  and  /Tepti'or/A  were  intended  to  take  tfa^ 
residue  of  the  real  estate ;  and  that  they  are  wiUing  to  hold  the 
aaid  estate  to  and  for  ^  the  objects  of  such  trusts ;  and  charg-  [  ] 
ing,  .that  the  said  testator  hath  not  legally  or  in  any  efl^ctfve 
manner  declared  the  trusts,  and,  that  if  he  hath  declared  th^ 
tame,  they  are  as  to  tb^  real  estate  of  ihe  testator,  of  which 
he  was  seised  at  the  time  of  his  death,  null  and  void,  prayed 
I  discovery;  and  that  the  Plaintiffs  maybe  declared  entitled 
IS  co-heirs  to  the  residue  of  the  testator's  real  estates,  oit 
iccount  of  the  residue  of  the  reat  estates,  and  the  rents  aii^ 
IprofitB  received  by  the  Defendants,  aiid  general  relief. 

The  Defendants  put  in  a  general  demurrer  to  the  discoverjr 
aid  relief.  • 

The  Solicitor  General^  Mr.  RomiUy^  and  Mr.  Cox^  in 
support  of  the  Demurrer. 
If  this  case;  stood  upon  the  will  alone,  it  would  be  .without 
({nestion  a  devise  of  the  whole  beneficial  as  well  as  legal 
estate  to  the  Defendanfts :  but  upon  the  codicil  it  will  be.  said, 
a  trust  is  declared  of  the  estates  at  Overseal;  or,  if  not  de- 
dared,  the  intention  of  the  testator,  that  they  should  not 
be  taken  beneficially  by  the  executors,  is  mmifest.  The 
trust  does  not  appear.   It  is  not  sufficient  for  the  Plaintiff^  to 
shew,  that  there  might  be  a  disposition  for  some  person  by 
some  other  instrument.    It  might  be  in  trust  for  the  heir  or 
a  stranger:  but  that  person  coming  for  relief  must  shew, 
diat  he  is  entitled  to  it.    It  is  not  however  to  be  admit- 
ted, that  this  is  the  interpretation  of  the  codicil.  Though 
aokwardly  expressed,  it  may  be  referred  to  the  payment  o^ 
the  debts  and  legacies ;  lo  which  by  the  will  the  residue  of 
the  real  and  personal  estate  is  subject.   There  is  therefore 

a  plain 
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1601.  a  plain  and  obvious  sense  to  be  attributed  to  the^  words  i 
IvcKLKSTON  codidl  without  referring  to  any  other  trust.  From  tl 
legacies  given  to  the  executors  by  the  codicil,  1000/.  to  eac 
BrowK.  it  might  be  contended,  that  it  is  impossible  they  should  tak 
the  beneficial  iriterest  in  the  whole  of  this  property^  but  in  a 
they  receive  under  the  will  they  have  a  joint  estate ;  and  thes 
legacies  are  distinct:  the  intention  therefore  is  perfect! 
inconsistent;  to  give  them  a  joint  interest  in  the  general  r< 
sidue'  and  a  separate  interest  in  these  legacies. 

The  next  consideration  is  as  to  the  circumstance  stated  b 
the  bill.    There  is  po  suggestion  of  any  fraud  by  the  exc 
cutors>  intimating  to  the  testator,  that  he  need,  not  declar 
the  trusts  in  writing;  but  they  would  execute  his  objects 
[  ^57  ]      The  whole  moved  from  ♦him  of  his  own  accord.    In  thos 
cases  also  the  bill  is  filed  by  the  person,  against  whom  th* 
fraud  is  directed ;  vb.  the  legatee.    The  Plaintiffs  endeavou 
to  shew,  a  trust  was  declared,  not  to.  give  efiect  to  it,  but  t 
disappoint  the  intention.   That  circumstance  distinguishes  thi 
case  from  Cottington  v.  Fletcher  (  75) ;  where  the  admission  o 
tiie.  trust  was  required  by  the  parson  claiming  under  it.  WitI 
respect  to  the  application  of  that  case  to  this  it  is  farther  t( 
be  observed,  that  it  turned  upon  the  admission;  and  Lore 
Hardfcickesaya,  it  might  have  been  difierent,  if  the.  Defend 
ant  had  demurred.   This  bill  represents,  that  no  trust,  wai 
declared:  but  upon  the  will  there  is  a  trust;  viz.  the  payment 
of  the  debts  and.  legacies.    The  effect  of  the  papers  stated  ii 
the  bill  is  an  admission  by  the  executors,  that  they  do  not 
consider  themselves  entitled  as  to  the  whole  or  part  of  the  pro- 
perty to  take  it.  to  their  own  use.    But  bow  is  the  Court  en- 
titled to  look  at  those  papers,  as  evidence  of  a  declaration  oi 
trust  either  by  the  testator  or  by  themselves  ?    Considered  in 
the  former  light  they  can  be  only  evidence  of.  a  parol  decla- 
ration, such  as  by  the  Statute  of  Frauds  (76)  cannot  have 
effect.    These  letters  cannot  have  more  efiect  than  they  would 
have,  had,  if  written  by  the  testator  as  directions  for  his  exe- 
cutors to  follow;  and  even  in  that  case  according  to  the  statute 
the  Court  could  not  have  looked  at  them*    This  is  an  attempt 
to  make  use  of  a  parol  declaration  of  the  testator,  evidenced 
in  thb  manner ;  which  by  the  statute  cannot  prevail.  But 

considerj 

(76)  2  Atk.  165.  (70)  20  Can  11.  c.  3. 
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coosldtt,  what  diese  papers  are.  One  of  the  Defendimts  1801. 
njffly  he  doed  not  recollect,  that  the  testator  used  the  word 
private  but  a  disposition  to  private  charities  would  fulfil 
the  spirit  of  his  intention.  Suppose,  this  had  been  incorpp-  Brown« 
rated  in  the  will;  and  he  had  said,  his  leading  wish  was  to 
^pose  of  the  whole  in  pubUc  charities :  but  if  that  could  not 
be,  he  gave  them  power  to  dispose  in  private  charities  in  any 
way  they  could:  it  would  have  been  competent  to  him  to  give 
that  direction,  and  to  them  to  execute  it:  and  the  Court 
would  not  interfere. 

All  the  questions,  that  can  arise  upon  this  state  of  the 
ease,  were  before  the  Court  in  AdUngtau  Y.  Caim (77).  How 
could  the  Cburt  draw  ihe  line  as  to  the  proportion  to  be 
given  to  charity;  as  Lord  j^arc/irtcAre  states  the  distinction 
there  ?  These  Defendants  give  very  contrary  accounts  of  the 
mtention.  Your  Lordship  will  be*  under  the  same  difin  [  ^58  ] 
enhy,  that  Lord  Hardwicke  felt  upon  that  occasion! ;  and  the 
uncertainty  here  iis  much  greater.  If  this  is  considered  as  a 
declaration  of  tnist  by  the  Defendants,  that  cannot  avail  the 
hdr.  .  They  may  dispose  of  it  in  charity ;  and  if  they  do  it  by 
in  invalid  instrument,  that  disposition  would  be  void ;  and  the 
estate  would  remain  in  them ;  as  if  that  instrument  had  not 
been  executed.  The  Statute  of  Mortmain  does  not  apply  to 
a  devise  to  a  trustee;  4nwhom  the  devisor  has  a  confidence^ 
that  he  will  dispose  of  it;  as  the  devisor  himself  might  have 
done  in  his  Ufe.  That  discretion  may  be  exercised  so  that  it 
wiH  not  interfere  with  the  statute. 

As  to  the  discovery,  having  prayed  relief,  to  which  they  are 
not  entitled,  a  general  demurrer  holds,  .according  to  the  }ate 
(78);  though  formerly  otherwise. 


Mr.  Mansfield,  Mr.  Llofd,  and  Mr,  Fonblanque,  for  the 
Plaintiffs. 

It  is  clear,  aii  express  trustee,  if  no  trust  is  declared,  cannot 
tike  lor  his  own  benefit  The  Bishop  of  Chyne  v.  Young (79)^ 
and  Lard  GmHtford's  Case  ( 80  ).    Those  are  cases  of  personal 

estate; 

(TI)  3  Atk.  141.  (80)  Lord  North  and  GuUd- 

(78)  See  the  notes,  ante,  ford  v.  Purdon,  2Fe«.  495.  Nia- 
YoL  III,  371.  II,  461.  beit  v.  Murray,  ante.  Vol.  V,  149, 

(79)  2  Ves.  9i.  and  the  refirenoes  in  note,  158^ 
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1801.  estate:  but  the  law  is  stronger  as  tQ  real.  So,  if  in  anyway 
MvciKUSTON  ^^8*^  sufficiently  appears,  that  the  testator  intended 
to  give  the  estate  for  purposes  £Drbidden  by  the  Mortmaitt 

BroWn.  Act;  or  it  fails  for  want  of  any  requisite.  Has  not  the  heir  s 
right  to  a  discovery,  to  make  them  admit  or  deny,  that  the 
estate  was  devised  to  them  in  trust;  and  that  they  agreed  to 
take  it  upon  that  trust?  Either  no  trust  was  declared :  or, 
if  any,  it  is  by  parol.  In  either  case  the  beneficial  interest 
results  to  the  heir;  who  does  not  require  an  intention  in  his 
favour.  Are  not  the  Defendants  to  answer,  whether  the 
trusts  are  forbidden  by  the  Statute  of  Mortmain?  If  these 
papers-  are  contradictory,  yet  they  expressly  shew,  there 
were  trusts :  which  b  enough  for  the  heir«  It  woidd  be 
a  gross  evasion  of  the  Mortmain  Act  to  say,  that  though 
the  trustees  admit,  the  estate  is  devised  to  them  upon 
trusts  prohibited  by  that  act,  yet  it  is  not  void ;  its  there 
is  no  obligation  upon  them  but  that  of  honour ;  and  they 
may  dispose  of  it  in  a  manner  not  prohibited.  That  would 
be  a  gift,  not  by  the  trustees,  but  by  the  testator ;  who  had 

[  ^59  ]  t  by  binding  them  in  honour  compelled  them  to  comply  with 
his  intention.  Whatever  argument  there .  might  be  at  the 
hearing,  if  the  devise  is  void  at  law,  what  reason  is  that  for 
refusing  to  answer  ?  The  construction,  that  the  words  in  the 
codicil  upon  trust  for  the  like  uses  and  purposes  as  my 
manor  and  estate  at  Over  seal  now  stand  limited,"  can  refor 
to  that  part  of  the  will,,  which  subjects  the  real  estate  to  the 
debts,  is  impossible.  Why  would  not  Thynn  v.  Thynn{%\) 
and  the  other  cases  of  that  class  apply,  where  the  bill  is  filed 
by  the  heir?  If  the  .trust  is  not  sufficiently  declared,  why  ig 
not  he  to  avail  himself  of  it  i  Shall  these  Defendants,  having 
agreed  to  take  the  estate  upon  trust,  take  it  discharged  of  the 
trust?  In  this  sense  it  is  a  firaud  upon  the  heir:  a  secret 
trust ;  which,  if  inserted  in  the  wiU,  would  be  void ;  and  the 
heir  would  take*  Cottington  v.  Fletcher  goes  the  whole  length 
of  deciding  this  cause  for  the  Plaintiffs;  though  Lord  Hard-^ 
wipke  appears  to  rely  on  the  .admission  in  the* answer;  for  it 
is  perfectly  incomprehensible,  that,  if  the  Court  will  decide 
upoa  the  answer,  they  will  not  compel  an  answer.  In  AdUngtom 

V.  Conn 

(81)  1  Vem.  306.   Other  cases  of  that  nature  are  coUected  in 
the  note,  ante,  Vol.  Ill,  38,  99,  to  Pym  v.  BlacMmru. 
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itoted,  that  they  had  acknowledged^  the  estate  was  devised 
to  them  in  trust.  The  discovery,  to  which  the  plea  was  put 
io,  was,  whether  by  some  parol  declaration  the  testator  had 
not  saidy  he  gave  them  the  et^^tate  in  trust.  ILoxA.  Hardwicke*% 
irgument  is,  that  it  is  dangerous  to  say,  the  statute  of  Mort-* 
main  had  over-ruled  the  statute  of  Frauds,  and  to  admit  parol 
evidence  in  such  cas^s.  In  this  case  there  is  no  such  .question. 
The  whole  goes  upon  the  ground,  that  they  accepted .  as 
trustees;  aad  have  clearly  expressed  that  by  writing  under 
tbeir  hands.  As  to  the  personal  estate  upon  the  codicil  they 
ire  clearly  trustees  by  their  legacies.  If  there  is  any  thing  in 
the  hill,  which,  if  ^tdmitted,  the  Court  would  execute,  as  a 
trust  or  aQ  agreement,  it  follows  of  CQursp,  they  must  answer; 
and  Cattingtou  v.  Fletcher  is  in  point  to  that.  Lord  Hard^ 
wide  determined  Adlingtan  v.  Cann  upon  the  uncertainty  of 
the  paper :  the  Defendants  denying,  that  there  was  any  trusty 
except  what  appeared  upon  that  paper;  but  if  the  fact  had 
been  admitted,  that  the  Defendants  were  trustees  for  *  charityj  [  ^60  ]  ^ 
there  would  have  been  no  occasion  for  parol,  evidence.  The 
ground,  upon  which  The  Bishop  qf^  Cloyne  v.  Young  pro* 
ceeded,  was,  that  it  was  clear,  the  executors  were  not  to  take 
beneficially :  which  was  all ,  that  was  necessary.  In  Loder  v, 
Loder  there  cited  (  82 )  ^ven  as  to  what  was  not  exhausted  by 
the  particular  purpose?  of  the  trust  there  was  a  resulting  trust 
for  the  Jieir.  The  burthen  is  not  upon  him*  The  law  gives 
it  to  him;  if  the  trustees  cannot  ehew  a  disposition  of  it  for 
their  benefit  In  The  Attorney  General  v,  Dupleseie  (83) 
the  irords  of  Chief  Baron  Parker  upon  AdUngton  v.  Cam  are 
— ^*  But  Lord  Chancellor  was  of  opinion,  that  they  shoidd  ' 
answer.  And  yet  there  would  have  been  a  disability  and 
loas  of  the  .estate  by  the  mortmain  act  1736;  if  it  had  come 
**  out,  that  it  had  been  formally  devised  upon  a  trust  for  chli<' 
"  ritable  uses  (84)."  That  decides  this  case;  for  in  1740  they 
had  pleaded :  but  Lord  Hardwicke  said,  they  should  answj^# 
They  did  answer;  ^d  produced  that  paper  unattested;  and 


said 


(82)  2Fe«.  96. 


(83)  Park.  144. 


(84)  Park.  160. 
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laoi.  g|jj^  there  was  no  other  trust.  The  reason,  upon  which  they 
MucKLBSTON  Compelled  to  answer,  was,  that  there  was  no  penalty, 

V.         forfeiture,  &c. :  but  the  disability  to  take  arose  from  the  poHcy 
Brown.     of  the  law. 

The  case  of  Bishop  v,  Talbot  (;85)  cannot  be  distinguished 
from  Adlington  v.  Cann.  George  Bishop  by  his  wiH,  after 
some  legacies,  reciting,  that  he  was  possessed  of  a  certain 
estate  as  to  four  tenths,  as  to  his  own  share,  he  gave  the  same 
to  Thomas  Talbot  and  his  nephew  Bishop ^  their  heirs  and 
assigns  for  ever  in  trust ;  and  he  gave  his  personal  estate  to 
hold  to  the  use  of  them,  their  executors,  administrators,  and 
assigns,  for  ever,  upoii  condition  to  pay  his  debts,  funeral  ex- 
pellees, &c. ;  and  the  residue  of  his  personal  estate  he  gave  to 
them.  The  bill  was  filed,  stating  a  secret  trust.  Exceptions 
were  taken  to  the  answer.  By  the  second  answer  the  De- 
fendants stated,  that  they  had  a  memorandmn  in  writing ;  which 
they  believed  to  be  that  of  the  testator,  with  no  witnesses ;  re- 
citing the  will,  &c. ;  and  declaring  to  them,  the  executors,  the 
true  intent  and  meaning,  that  he  had  given  the  real  and  per- 
sonal estate  in  trust  for  charitable  purposes  specified;  and^ey 
stated,  that  they  believed,  the  premises  were  not  devised  upon 
any  secret  trust  for  charitable  uses,  or  to  be  disposed  of  other- 
[  *  61  ]  wise  than  in  the  will  it  ^  came  before  Sir  Thomas  SeweU;  who 
said,  hie  did  not  thinks  the  principal  matter  would  be  the  vali- 
dity of  the  paper  writing :  the  question  was,  what  would  be  the 
effect  of  the  answer ;  supposing,  there  was  no  paper :  admitting, 
there  was  no  trust  for  charitable  purposes,  except  what  was 
mentioned  in  the  answer,  this  is  a  sort  of  disclaimer  upon  their 
part;  and  the  question  is,  who  shall  have  it?  The  accoimta 
were  decreed ;  and  afterwards  upon  farther  directions  it  was 
declared,  that  the  devise  of  the  real  estate,  subject  to  the 
debts  and  legacies,  and  the  costs,  was  to  be  considered  as  a 
resulting  trust  for  the  heb  at  law. 

in  Boyle  v.  Edwards  (86)  a  secret  trust  for  a  charity  was 
held  void ;  and  there  was  another  case,  Martin  v.  Hutton  (87  )• 

Iii 

(85)  MSS.  at  tbe  Rolls,  6th    Northington,  1109 :  perhaps  iSel- 
February,  17W,  referred  to  post,   wards  v.  PtAe,  1  Eden,  267. 
Vol.  IX,  520.  (87)  In  Chancerjr  before  Lord 

(86)  In  Chancery  before  Lord    Camden,  Nov.  1766. 
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Id  this  esse  upon  the  distiiict  engagement  alleged  in  the  biU»  1801* 

to  undertake  such  trust  as  the  testator  should  dedare^  the  :^^^^^^^0jf 

Plaintiflb  are  entitled  to  discovery.    The  circumstances  in  „^ 

CoUi^giim  T.  Fletcher  did  not  call  for  what  Lord  Hardwieie  Brown^ 

is  represented  to  ha^  said:  it  was  so  palpable,  that  the  Plain* 

tiff  could  not  entitle  himself  to  tl^e  estate,  that  it  was  immate- 

rial  to  give  him  the  discovery.  That  case  was  in  March  1740; 

sod  AdHngUm  v.  Caum  in  July  in  that  year.   The  Defendants 

did  there  rely  on  the  plea  only;  and  no  notice  is  taken  in 

dtkffns  of  what  passed  upon  the  discussion  of  the  plea:  but 

k  is  stated  in  BamarduUm(  88  )•  .  That  case  is  very  different 

from  this  upon  the  previous  engagement  by  these  Defendants^ 

binding  the  conscience,  and  the  privity  between  them  and  the 

testator  as  to  his  purpose :  but  &ere  the  devise  being  perfect 

by  the  will  was  to  be  affected  by  something  dehors  die  will; 

to  which  the  devisees  were  strangers;  and  restmg  upon  the 

ptoduction  of  a  paper  not  executed  according  to  the  statute 

of  frauds. 

As  to  the  right  to  discovery,  certainly  in  some  late  instances, 
where  there  has  been  a  dear  demand  at  law,  and  a  bill  hasi 
been  filed  for  discovery,  also  praying  relief,  a  general  demurrer 
has  been  aHowed :  but  the  contrary  practice  formerly  prevailed, 
Ib  this  case  however  the  Court  has  a  concurrent,  and  in  some 
respects,  a  .  peculiar,  jurisdiction.  There  is  no  trust  what* 
•oever  in  writing;  *  and  it  is  doubtful;  Whether  a  Court  of  [  ^62  ]  . 
Law  would  suffer  the  answer  admitting  the  trust  to  be  read': 
Roadeau  ^.  WyaU  (did). 

.  The  SoUdtar  General,,  in  Reply. 

Can  the  true  construction  of  the  statute  be,  that  a  declara* 
tion  trust  not  according  to  the  statute  shall  be  obtained  by 
compulsion  from  the  Defendants?  Sir  Thomas  S&weU  in  the 
case  before  him  considered  the  answer  as  a  disclaimer.:  but  if 
they  had  by  a  demurrer  protected  themselves  from  answering^ 
the  jurisdiction  of  the  Court  would  not  apply.  The  result  of 
AdHmgUm  v.  Camn  is,  that  all  the  material  points  arising  in 
this  case  upon  the  statute  of  frauds  were  before  Lord  Hard*- 
wieke  in  that;  who  decided,  that  he  would  not  give  the  relief 

prayed; 

(W)  3  Barnard.  130.  (89)  2  Hen.  Black.  69. 
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%9M*      ph^ed.   The  plea  was  orderied  to  staiid  for  an  answer  with 
MtojumtW  ^^'^i^  to  except:  Ibeii  aU  the  benefit  of  the  fiesL  was  sayed 
to  the  heMDg. 

9w^n.  wWi  respect  to  the  discovery,  in  CoUU  v.  Swayne  (90^  the 
former  practice  was  overtumed ;  and  that  has  been  foUowed. 
em  since. 

Lord  Chancellor,  stathig  the  case  with  great  particularity, 
delirared  his  opinion: 

The  bill  is  fifed  both  for  discovery  and  relief.   It  is  far  from 
my  neaning  to  state,  that  it  does  not  invohre  many  very  impor*. 
tant  oonsideratioRs:  but  upon  the  whole  I  shall  do  better  by 
delivering  the  opinion  I  entertain  at  this  moment,  with  the 
reasons^  iqxm  which  it  k  formed,  and  giving  an  immediate 
0{^portunity  of  rehearing  the  argument,  in  case  that  opinion 
should  he  wrong,  than  by  withholding  the  judgment,  which  at 
least  upon  the  ground  of  any  argument  my  own  mind  at  pre- 
sent suggests  I  do  not  hope  to  alter,  delay  the  parties  in  the 
oppottdnky  they  have  by  a  r^earing  to  o£fer  better  informal 
tionto  the  Court  than  it  can  suggest  to  itsdf. 
Theinterrogat-     It  is  observable  upon  the  interrogating  part  of  the  bill,  that 
ing  part  of  a  part  does      in  the  terms  of  it  connect  itself  with  any  trust 
tnied        necessarily  confined  to  a  secret  trust  for  charitable  purposes. 
^r'Seglli'^^   I  agree,  if  all  the  allegations  of  the  Inll  are  jaecessarily  conr 
part*  and  not  ^        truat,  the  interrogating  part  must  he  construed 

to  be  consider-  according  to  the  alleging  part;  ^  and  is  not  to  be  considered 
ed  moreexten-  more  extensive  than  the  propositions,  out  of  which  those  in- 
side, terrogatories  arise.   But  it  will  be  seen,  whether  the  allega- 
[        ]     tions  do  not  substantially  embrace  cases  of  trust  far  beyond  the 
purpose  to  devise  on  one  hand,  and  carry  into  execution  oa 
die  other,  a  mere  trust  for  charitable  uses ;  for  atating  declarar 
ttons  of  trust  eflfectual  or  ineffectual,  the  bill  states  a  case,  in 
which  the  heir  may  be  clearly  entitled ;  for  there  is  no  doubt. 
If  tlie  trust  was  ineffectually  declared  in  its  origin,  or  being 
effectual,  becomes  ineffectual,  the  CeHuy  que  irusiSj  or  a  part  of 
4hma  having  died  in  the  Hfe  of  the  testator,  independent  of  aH 
ipieations  as  to  the  statutes  of  fi*aud  or  mortmain,  the  trustees 
Mttld  take  upon  trusts  ineffectual  in  part  or  the  whole.  The 

bin 

(90)  4  Bra.  C.  C.  480. 
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IriB  prays  a  discovery;  and  that  the  PkdntiffB  may  be  dedaied  1801. 

entitled  as  coheirs  at  law  to  the  residue  of  the  real  estate,  and  ^    ""^^  ^ 

an  aocoant;  and  the  general  prayer,  which  frequently  has  been 

said  to  inyolve  every  thing,  might  be  taken  as  a  prayer,  that  Bnowii. 

die  tide-deeds  might  be  delivered  up :  but  in  my  view  of  the  If  the  Plaintiff 

case,  and  admitting  the  rule,  which  I  should  be  sorry  to  find  ^  entitled 

altered,  since  I  left  this  Court,  that  where  you  pray  both  disco-  ^^^^^ 

very  and  relief,  if  not  entitled  to  the  relief,  you  are  not  to  the         j  ^  ^  .!* 
,  ,  ,    ,      1  ,  .  entitled  to  dis- 

discovery  (91 ).   I  do  not  examme,  whewer  the  general  part  of  covery,  a  jg/^ 

the  prayer,  understood  as  asking  a  general  discovery  of  deeds,  neral  demar- 
fte.  would  or  would  not  support  the  IhU,  if  the  other  part  could  rer  is  |;ood. 
not;  for  independent  of  diat,  in  my  view  of  the  case  this  de- 
mnrrer  cannot  be  maintained;  and  in  cases^  which  this  bill 
ingfat  posttbly  bring  forth,  relief  might  be  due,  even  if  it 
riiould  turn  out,  diat  the  Defendants  do  not  recollect,  that 
any  thing  relative  to  charitable  uses  was  ki  the  purpose  of  die 
testator.  I  have  not  any  conception,  that  any  answer  they 
eier  will  put  in  will  vary  the  case:  but  I  must  suppose,  that 
it  is  passible,  these  Defendants  may  upon  their  oath  give  a 
different  account  from  that,  which  the  bill  alleges  they  have 
given.  It  is  not  immaterial,  that  the  suggestion  of  the  bill, 
diat  the  testator  apfilied  to  them  to  act  as  trustees,  is  much 
foftified  in  Grttftome's  letter ;  for  it  admits,  he  had  communi- 
cation  with  die  testator  as  early  as  1789,  The  allegation  is, 
that  he  applied  to  them  to  act  as  trustees  in  the  execution  of 
certain  trusts;  upon  which  he  had  devised  or  bequeathed, 
or  proposed  to  devise  or  bequeath,  the  residue  of  his  real  and 
persomd  estate ;  and  that  they  agreed  to  take  upon  them  the 
execution  of  the  tiusts ;  as  he  did  then  or  should  duly  declare ; 
wfai^  1  admit,  means effectually  declare."  But  «  still,  if  it  [  ^  64  ] 
b  necessary  to  pift  the  case  upon  that  ground,  that  they  had 
agreed  to  accept  the  devise  upon  such  trusts  as  he  should  duly 
dadare,  I  am  not  quite  prepared  to  say,  it  is  clear^  that,  if  he 
made  die  devise,  meaning  at  the  time  diereafter  duly  to  de- 
dare  trusts,  and  it  happened,  that  he  did  not  declare  any,  that 
sort  of  case  would  not  be  within  the  equity  of  thisCourt;  and 
wlMfaer,  if  they  admitted,  his  will  was  made  upon  an  tmder«- 
gp,  dmt  they  would  execute  such  trusts,  the  heir  would  not 
i  a  right  to  say,  no  trust  was  duly  declared :  the  purpose 

therefore 

(91)  See  die  references,  ante.  Vol  II,  461.  Itl,  347. 
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laoi.       llberdbre  faiiled ;  and  the  truist  results  by  law  to  Mm,  not  upo* 
Muo^LBSTQN        intention,  but  upon  the  ground,  that  there  is  no  intention  f 
and  he  b  entitled  to  avail  himself  of  that«   Upon  that  ground 
.BliowN<     therefore  the  bill  must  be  answered. 

Strong  as  the  testator's  purpose  appears  upon  Gisbome^* 
letter,  he  did  not  feel  himself  quite  equal  to  dbappointing  his 
heirs;  and  therefore  he  specifically  devises  some  estates  to 
'  thenw   If  the  case  stood  simply  upon  the  will,  the  Defendants 
are  as  to  the  personal  estate  trustees,  not  merely  by  virtue  of 
Equal  l^ies       office,  but  by  express  bequest.    The  legacies  of  100(M.  to 
to  two  execa-  ^j^^  codicil  being  equid  legacies,  the  inequality 

torsmakethem  .    ,  «  ,  ,   ,  i  i 

A  s.  t  m  the  amount  of  the  testator  s  bounty  as  to  the  real  estate 
trustees  of  the      •   ,  ,       ,     .  ^  ,       ;  ,  , 

residue  undis-  ^^^^  the  mference,  that  they  were  to  have  only 

posed  of;  not-  office  of  executors ;  and  the  equality  of  the  legacies 
withstanding  would  itiake  them  trustees  of  the  residue  of  the  personal 
ioeqaality  as  to  estate  {92).  I  do  not  know  a  Case,  in  which  a  legacy  by  a 
the  real  estate,  subsequent  instrument  had  attached  a  trust  upon  the  residue 

So,  though  the  ^j^der  a  prior  instrument:  but  I  do  not  know  a  case  to  the 
lesracies  are 

given  by  a  sub-  ^^°^*^'y »  *  strong  inference  arises,  that  they  should 
sequent  instm-  the  whole,  of  which  the  legacies  of  1000/L  were  a 

ment  patt;  and  that  is  very  material  here;  for  it  gives  countenance 

to  the  first  allegation  in  the  bill;  that,  before  the  will  was 
made,  the  testator  applied,  to  them  to  know,  whether  they 
would  take  the  estates  upon  trusts,  which  he  would  or  woidd 
not  declare ;  and  it  raises  upon  just  grounds  and  principles  a 
supposition,  that  even  between  the  dates  of  the  will  and  co- 
dicil there  might  have  been  some  uses  and  trusts,  either  effec- 
tually or  ineffectually  declared,  which  attaching  themselves 
upon  the  gift  of  the  residue  of  the  personal  estate  by  the  wiQ 
wbuld  explain,  why  the  testator  gave  the  legacies  of  10002^ 
by  the  codicil  to  them,  to  whom  by  the  wiH  he  had  given  the 
whole  residue  of  his  personal  estate.  Though  it  must  neces- 
[  ^65  ]  sarily  *  be  admitted,  that  if  there  were  nothing  more  than  the 
will  and  codicil,  I  must  put  this  construction  upon  the  latter, 
that  all  these  words  uses,  trusts,*'  &c  would  be  satisfied  by 
that,  which  is  really  not,  strictly  speaking,  a  oise  or  a  trust, 
but  a  mere  charge  upon  the  real  estate ;  if  it  should  be  ne- 
cessary to  have  resort  to  it  in  case  of  a  deficiency  of  the  per. 
sonal  estate,  yet  upon  the  will  and  the  codicil,  attending  tp 

the 

(92)  See  the  i^oto,  ante,  Vol.  I,  362. 
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liie  particular  nature  pf  the  expressions,  and  connecting  the.  IBOl,. 


ptrticolarity  of  the  expressions  and  the  inference  to  be  thence 
deduced,  with  the  allegation,  that  the  Defendants  did  under- 


r. 


take  to  take  by  a  devise  expressive  of  some  uses,  intents,  and  Bbowk.: 
purposes,  the  Court  is  authorised  to  hold,  that,  though  this, 
ingfat  hsve  been  the  construction  of  the  will  and  codicil  alone,; 
St  may  not  be  the  construction,  the  whole  case  being  taken 
togedier. 

In  the  allegation,  that  no  use  or  purpose  was  by  the  will  or> 
otherwise  declared,  I  construe  the  expression  use  or  pur- 
pose," as  contradis^guished  from  *^  trust,'*  Though  in  one 
a  trust  is  a  use  or  purpose,  it  is  capable  of  being  used 
in  a  distinct  sense;  as  .1  think  it  was  by  the  i>erson,  wha 
drew  this  bill.  The  latter  part  t)f  that  passaige  admits  of  two 
interpretations;  that  in  fact  the  testator  has  not  declared  any 
use  or  purpose;  or,  that  in  law  he  has  ineffectually  declared  i 
or,  that  the  effectual  declaration  made  has>  failed.  The 
question  as  to  that  must  be  answered  by  lookitag  at  the  whole 
context.  I  do  not  think  the  Defendants  bound  to  answer  the 
question,  whether  it  is  not  manifest  by  the  will  and  codicil, 
that  they  are  trustees.  That  must  be  tried  by  the  contents 
of  die  will  and  codicil.  The  letter  of  Gisbome  discloses 
eommunications  between  him  and  the  testator  from  the  spring 
of  1789  to  the  execution  of  the  will'  and  codicil;  and  Gis" 
hotne  appears  to  have  enjoyed  a  great  deal  of  his  confidence. 
It  is  most  distinctly  disclosed  in  that  letter,  that  the  testator  ^ 
projected  an  evasion  of  the  law.  Whether  he  looked  to 
private  donation  or  public  charity,  whatever  was  the  nature 
of  the  charity  he  meant  to  establish,  a  distinct  communication 
appears  in  this  letter,  that  he  dare4  not  put  his.  purpose  in 
writing  on  account  of  the  statute  of  mortmain.  That  is  a 
purpose,  in  aiding  which  I  can  go  no  farther  than  the  law 
obliges  me  either  on  the  part  of  him,  who  projects  it,  or  of 
Un,  who  promotes  it  by  adopting  the  execution  of  it.  On 
the  other  hand  I  can  go  no  fturther  in  ^  destroying  that  pur-f  [  ^66  ] 
pose  than  the  law  furnishes  the  means.  But  the  policy  of 
die  law  requires,  that  Courts  of  justice  should  distinctly  state,  ^  j 
that  it  is  incorrect  conduct  in  both  parties,  both  him,  who 
projects  such  a  purpose,  and  him,  who  carries  it  into  exe« 
cation.   Though  there  is  great  weight  in  t\^e  argument  upon 

AdUngton 
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IWI.'  AdtingUm  v.  Conft,  that  if  a  trust  u  declared,  yet  if  it  is  86 
loose  and  uncertain^  how  much  is  for  chantjTi  how  much  for 
private  disposition,  that  the  Court  cannot  see  specifically^ 
what  in  the  subject,  upon  which  the  trust  is  to  attach,  it  i« 
very  difficult,  I  agree,  to  attach  any  trusty  I  am  not  prepared 
to  ' say,  upon  this  letter  alone  the  Court  would  be  at  much 
loss;  or  would  feeL  much  diflkulty  upon  the  statement  of 
Brown.  '  An  intention  is  disclosed  in  that  letter  not  altogether 
emisistent  with  the  other :  but  it  is  not  to'  be  denied,  that 
each  of  those  papers  leaves  It  great  deal  to  be  disposed  of  in 
dharity,  according  to  the 'declarations  of  the  testator  him- 
self; and  if  the  declaration  of  trust  reserved  to  the  Defend- 
ants  a- power  of  disposing  to  such  charities  as  they  should 
^hink  proper,  I  am  not  quite  sure,  the  heir  has  not  a  right 
to  call  upon  them  to  say,  whether  they  have  done  so;  ot 
mean  to  do  so ;  and  how  much  they  mean  to  dispose  of,  and 
to  give  him  the  rest.  It  is  a  fair  subject  of  argument,  whe^ 
the?  Gisborne's  apprehension  of  the  testator's  meaning  would 
bind  the  Court ;  or  whether  the  Court  would  not  say  from 
the  ^>prehensioii  of  the  testator  as  to  the  statute  of  mortmain^ 
the  purpose  would  apply  to  die  whole  of  the  property. 

A  very  material  part  of  the  bill  b,  the  allegation,  that  tlie 
Defendants  pretend,  the  testator  has  by  some  writing  or  others 
wise  declared  the  trusts,  upon  which  they  were  intended  to 
take  the  residue  of  the  real  estate ;  and  that  they  are  willing 
^  to  bold  upon  such  trusts :  and  charging,  that  the  testator  has 
not  legally  or  in  any  effective  manner  declared  the  tru&ts ; 
and  if  he  has  declared  them,  they  are  as  to  the  real  estate, 
fdf  .  which  the  testator  was  seised  at  the  time  of  his  death 
null  and  void.  They  might  be  void  at  his  death,  but  good  at 
the  time  they  were  created.  Surely  the  heir  has  a  right  to 
know,  whether  the  trusts  were  legally  declared,  and  continued 
effectual  to  the  testator's  death.  If  bound  to  answer  those 
questions,  they  may  say,  there  was  a  trust,  a  writing;  and 
that,  if.  effectual,  they  must  act  acccnrding  to  it.  The  heir 
may  say,  the  trust  was  not  weU  declared,  or  has  become  in- 
£  ^67  }  ^  effectual  in  the  whole  or  in  part.  In  tbb  view  of  the  case 
beyond  all  question  the  Defendants  must  answer  this  bill;  and 
if  they  must  answer  as  to  aoy  of  the  allegations,  it  is  very 
unnecessary  to  say  at  present,  whether  they  must  answer  as 

to 
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to  the  odier  part.   1  will  not  prejudice  tluA  paitt  of  the  case  laM. 
frrtlier  dian  by  mjiag,  that  upon  an  allegation  <^  this  kind,  _ 
a  trust  agaiBBt  the  policy  of  the  law,  the  C^t  does  ixjimt,  ^ 
they  shall  answer  it.  JGf«owiC 

JnAdlmgtan  v.  CSsim  there  was  no  tnist  upim  ti^  fiice  4^ 
the  wiD:  but  a  paper  was  written  afterwards,  whii^h  clearly 
demoiittrates,  that  the  testator's  intention  was  to  deyote  tbe 
benefit  to  charitable  purposes.  If  it  jested  there,  it  ia  dear^ 
a  niao  cannot  by  an  unexecuted  instrument  attadi  a  trust 
npon  lealeatate.  But  they  pleaded  the  staituteu  That  miBk 
have  been  allowed  to  be  a  good  plaa;  unless  the  JLoi^d  Choi^ 
edtor  could  have  saidf  though  they  plead  the  startute,  yet^  if 
they  answer,  adnuttiiig  the  trust,  it  would  be  fit  to  4isouas  at 
the  hearing,  whether  he  would  not  give  the  hear  the  benefit  of 
the  resulting  trust.  Otherwise  he  Would  have  allowed  the  plea 
at  oBoe;  fen:  they  would  eseept ;  because  there  was  no  answer 
to  the  duurge,  that  the  Defend^usts  knew  the  secret  trust,  S(c* 
They  most  huve  answered  those  exceptions,  I  think,  upon 
the  subsequent  cases.  When  the  cause  came  on  again,  die 
idea,  the  benefit  of  which  was  saved  to  the  hearing,  w$pi 
eortainly  beneficial;  for  it  alleged,  that,  if  there  was  nothing 
more  in  the  case  than  awSl  expressii^  no  trust,  and  a  paper 
ifaatcould  not  be  read»  and  no  admissicm  <^  the  trust  by  thiB 
Defendants,  there  was  nothing  in  the  cause  applying  to  the 
conscienoe  of  the  Defendants,  cur  raising  the  argument  upon 
the  polk:y  of  the  low,  or  in  favor  ai  the  heir;  that  if  the  in- 
tention cannot  be  efi*ectuated  according  to  law,  he  shall  take 
the  estate  upon  the  ground,  that  it  is  not  effectually  disposed 
o£  In  a  subsequent  case  ( 93 )  Sir  TAomas  Pmrker,  who 
must  have  known  Adiiagton  v;  Canny  took  upon  himself  tp 
examine  it;  and  when  it  was  very  mat4*i4al  to  be  accurate  upon 
it;  and  he  says (94)  expressly j  Lord  Harduncie  compelled 
the  Defendants  to  answer.  If  so,  we  see  in  a  subsequoet 
case,  how  Sir  Thomiu  Sewell^  no  meaa  authority,  a  Judge 
very  able  and  conversant  in  equity  oases,  understood  it;  and 
this  appears  also  to  be  the  history  of  Adlingtm  v.  Conn  bjr 
a  note  of  Seijeant  HilL  In  the  case  before  Sir  T/umm^s 
SeweU  the  original  answer  simply  stated  the  wjlL  A  farther 
answer  was  required;  and  by  the  farther  ans«)er  the  Defend- 
ants 

(M)  WhM  Aitangji  GmerM  f-  IhplmUj  PmIL  I44» 
(M)  Pmrk.  160. 
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IdOl.  luits  Btatedi  that  there  w&s  a  memorandum,  net  duly  executed 
llTOKWTON  the  statute  of  Frauds:  and  that  mcfitioraiidum 

9.  did  certainly  point  to  a  disposition  of  the  real  estate  to  char 
BroWK,  ritahle  purposes*  Sir  IXonto*  5eiaeB  went  a  great  length  upon 
Aitf  I  confess;  If  he  had  said,  the  law  would  authorise  him 
to  hold  that  a  sufficient  denotation  of  an  intenticfn,  that  the 
devisees  should  be  trustees,  the  difficulty  would  be,  how  he 
caine  to  read  that  memorandum.  But  he  took  it  in  another 
way ;  that,  as  they  set  forth  the  memorandum,  they  admitted 
the  purpose  of  the  testator,  and  put  it,  not  upon  ther  effect 
of  the  memorandum  vi  sud,  if  I  may  so  express  it,  but  as 
taken,  aff  theur  admission.  I  doubt,  whether  that  is  quite 
<^rrect  reasoning:  but  still  it  furnishes  an  authority;  for 
Sir  Thomas  SeweU  might  be  wrong  in  the  fact,  that  that 
was  an  admission :  but  his  opinion  is  an  •  authority  in  point 
of  law,  that,  if  there  was  an  admission,  he  would  execute 
the  trust.  Then  it  comes  to  this ;  that  the  doctrine  of  the 
Court  is,  that  the  Defendant  shall  answer  in  such  a  case; 
and  if  he  answers  in  the  affirmative,  there  is  a  resulting  trust 
for  the  heir. 

CoHington  v.  Fletcher  does  not  affisct  this  case.  That  case 
was  upon  the  grant  of  an  advowson  contrary  to  the  policy  of 
the  law,  by  a  Roman  Catholic  in  trust  for  himself.  Afteiv 
wards  he  turns  Protestant;  and  desires  a  discovery  as  to 
his  own  act.  The  Defendant  put  in  a  plea  of  the  statute 
of  Frauds ;  but  by  answer  admitted  the  triist.  Lord  Hard- 
wieke  is  made  to  say,  that  upon  the  admission  he  would 
act (95).  I  do  not  know,  whether  he  did  act  upon  it;  but 
it  is  questionable,  whether  he  should;  for  there  is  a  great 
difference  between  the  case  of  an  heir  coming  to  be  relieved 
against  the  act  of  his  ancestor  in  fraud  of  the  law,  and  of 
a  man  coming  upon  his  own  act  under  such  circumstances. 
It  is  there  said,  it  might  be  different,  if  it  had  come  on 
upon  demurrer.  The  reason  given  is,  that  as  this  assign* 
ment  was  done  in  fraud  of  the  law,  and  merely  in  order  to 
evade  the  statutes,  it  was  doubtful,  whether  at  the  hearing 
the  Pl^tiff  could  be  relieved.  Lord  Hardwicke  means  to 
say,  that,  if  the  Defendant  admits  the  trust,  though  against 
the  policy  of  the  law,  he  wouH  relieve:  but  if  he  does  not 

admit 

(95)  Coaik  V.  Jt^cksan,  ant^,  l%  Post,  Vol.  IX,  620. 
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adndft  the  trust,  but  demurs^  he  would  do,  what  does  not  laoi. 


apply  in  the  least  to  this  case;  the  PlaintiflF  stating,  he  jj^^^^i^j^gg^Qji 
been  guilty  of  a  fraud  upon  the  law,  to  evade,  to  disappoint, 
ike  proTision  of  the  Legislature,  to  which  he  is  bound  to  Browh; 
Bubnut,  and  coining  to  equity  to  be  relieved,  against  his 
own  act,  and  the  defence  being  dbhonest,  between  the  tWo 
species  of  dishonesty  the  Court  wotdd  not  act ;  but  wotdd 
say,  "  Let  the  estate  lie,  where  it  falls.'*   That  is  not  this 


Then  as  to  the  principle :  why  shoidd  it  not  be  so?  Surely 
die  law  will  not  permit  secret  agreements  to  evade  what  upon 
grounds  of  pubUc  policy  is  established?   Is- the  jQourt  to  feel 
for  indhridoals,  and  to  oblige  persons  to  discover  in  particular 
cases*  and  not  to  feel  for  the  whole  of  its  bwn  system,  and 
compel  a  discovery  of  frauds,  that  go  to  the  roots  of  its  whole 
system?    Suppose,  the  trust  was  to  pay  100/.  out  of  *  the 
estate;  and  the  devisee  undertakes  to  pay  it,  if  it  is  not  in- 
serted in  the  will :  this  Court  would  have  compelled  an  answer, 
OD  the  ground,  that  the  testator  would  not  have  devised  the 
estate  to  him,  unless  he  had  undertaken  to  pay  that  sum(9G};  ' 
The  principle  is,  that  die  statute  shaH  not  be  used  to  fcover  A 
fraud.    If  that  is  so  between  individuals  aiid  upon  an  indi^ 
vidual  chum,  there  is  surely  a  stronger  call  upon  the  justice  of 
the  Court  to  say  upon  a  private  bargain  between  the  testator 
and  those,  who  are  to  take  apparently  under  his  will,  which  is 
to  defisat  the  whole  of  the  provisions  and  policy  of  the  law, 
that  they  shall  be  called  on  to  say,  whether  they  took  the 
estate,  as  th^  legally  may  not  do,  for  charitable  purposes. 
It  is  very  difficult  to  say,  that,  if  the  justice  due  to  individuals 
ob^es  them  to  disclose  in  the  one  case,  the  justice  due  to 
tibe  pubhc  ahaU  not  oblige  them  in  the  other.  *  I  am  very  glad 
to  find  upon  the  authorities,  that  they  are  to  make  the  disclo- 
sure.   It  is  difficult  to  say  in  sound  argument^  that  the  prin- 
ciple of  poUcy  is  not  sufficient :  but  I  do  not  mean  to  decide 
upon  this.   The  other  grounds,  that  I  first  stated,  are  quite 
sufficfent.   If  I  am  bound  to  say,  whether  Sie  bill  stating  the 
fetters  does  or  does  not  make  a  difference,  I  can  find  no 
authority,  that  the  Defendants  shall  not  answer,  whether  they 
put  die  dedaration-of  trust  in  writing. 


(96)  Ses  cases  of  that  kind  referred  to  la  the  note,  ante, 
VoLm,38. 
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I60i;  upon  the  former  of  these  groimds  therefore  I  over'rule  Hm 
„   ^   .  demurrer(97). 

BrownJ  afterwards  was  compromised^    See  pofll» 

argaed  npoo  the  answer,  ad-  &ickiand  y.  AkUidpe,  Vol.  IX» 

mitUDg  the  trust;  anil,  after  516.  Paine f.HaU,X\ llU^l^ 
standing  some  time  for  judgment. 


[  70  ] 

WALKER  V.  FROBISHER. 

May  1th, 

Award  set  '^HE  object  of  the  bil\  in  this  cause  was  to  quiet  the 
aside :  the  ar-  Plaintiff  in  the  possession  of  his  mill after  he  had 
bitrator  having  recovered  damages  in  two  actions  against  the  Defendant  fiar 
dem!e  after  iio-  his  mill  in  a  manner,  that  impeded  the  use  and  enjoy- 

tice  to  the  par-  "^"^  belonging  to  the  Plaintiff.    When  the  cause 

ties,  that  he  before  Lord  Rosslyn,  his  Lordship  with  the  consent 

would  receive  of  the  parties  directed  a  reference  to  Mr.  Busfield  to  settle 
no  more ;  in  the  matter  in  difference  between  the  parties,  and  award  such 
which  they  alter^itions  tp  be  made  in  the  Defendant's  works  as  to  him 
acquiesced.  (Mr.  busfield)  should  seem  necessary;  regard  being  had  to 
Under  a  re-   their  state  previous  to  June  1794. 

ference  to  set-     The  arbitrator  by  his  award  found,  that  the  working  of 
differ^r*^'       Plaintiff's  mill  had  not  been  impeded  to  any  material  ex- 
and  award  '  alterations  of  the  Defendant's ;  regard 

such  altera-    ^"'g  their  state  previous  io  June  17^;  and  he 

^pns  in  the  directed,  that  the  Defendant's  works  should  be  continued  in 
Defendant's  the  same  state^  as  they  were ;  but  that,  as  they  were  made  of 
works  as  to  wood,  and  easily  alterable,  certain  parts  of  the  machinery 
the  arbitrator  should  be  made  of  cast  iron.  The  award  did  not  dii*ect  any 
nwewar^Te-  «»lteration. 

^ard^being  had     ^  motioi^  was  made  to  set  aside  this  award  upon  the  fol- 

their  state  at  I^^^^g         disclosed  by  two  affidavits, 
a  particular  pe-     At.  one  of  the  meetings  the  arbitrator  expressed  his  opinion, 
riod, an  award,  that  the  inlets  toUe  Defendant's  mill  were  too  deep;  but  not 
durecting  no    so  much  too  deep  as  the  Plaintiff  insisted  they  were;  and 
other  altera-  truth,  lay  between  them.    After  several  witnesaea 

lion  than  that  j^^^  Y^^n  examined  on  bpth  sides  in  the  presence  of  the 
parts  of  the  . 
machinery,  parues 

which  were  made  of  wood,  abouU  be  made  of  casi  iron,  was  haid  a  due  ^ 
execution  of  the  authority. 
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fvties  Of  thdr  attcnmeys,  the  arbitrator  advised  the  pof tietf    *  1801.. 
to  produce  no  more  witnesses ;  dedaring  his  determination  to  ^)[2kb8 
fiaminp  no  more  witnesses  in  the  cause:  but  on  the  day^  ^ 
whkh  he  had  settled  for  finally  arranging  his  award,  and  on  FrobishxH. 
which  be  had  directed  the  surveyors  to  attend,  whom  he 
was  anfliciriiied  to  call  in^  and  had  called  in,  f^r  the  purpose 

awiwfing  him,  diree  persons  attended  on  th«  part  of  the 
Defradant;  and  the  arbitrator  examined  those  three  persons; 
md  took  minutes  of  what  they  said;*  although  no  person 
attended  on  *  behalf  of  the  Phuntiflf;  and  the  arbitrator  then     [  ^ft  J 
Bide  bis  award,  as  above  stated. 

The  ariiiti^r  by  his  affidavit  stated,  that  he  had  examined 
iB  the  witnesflea  produced  before  him  on  either  side  at  di£fo» 
not  meetings  for  that  purpose ;  and  having  fully  made  up  his 
Bad  on  the  subject  on  the  3d  of  February  he  appointed  the 
surveyors  to  meet  him  on  the  10th  for  the  purpose  of  pre* 
parmgihe  award:  but,  one  being  unable  to  attend,  he  had 
adjourned  to  a  future  day  to  make  his  award.  On  the  10th  of 
FArmary  several  persons  oame  into  .the  room,  where  the  de- 
poooit  and  the  surveyors  were,  unattended  by  the  solicitors  on 
cither  aide ;  and  did  mention  some  circumstances  relative  to 
the  matters  in  dispute;  of  which  the  deponent  believes  he 
Bade  some  minutes :  but  they  were  at  the  same  thne  told  by 
ins,  that  he  had  previously  satisfied  his  mind  on  the  subject; 
and  he  ahoidd  proceed  to  make  his  award. 

Hie  a£Bdavit  fiurther  stated,  that  nothings  which  passed,  had 
the  least  weight  widi  him;  and  that  the  award  contains  hit 
dcdded  o|miion  before  the  10th  of  February  and  since ;  and 
he  denied  to  the  best  of  his  recollection  having  said  at  any 
feting^  that  the  Defendant's  inlets  were  too  deep,  or  having 
expieased'any  opraion  whatsoever  on  the  subject, 

(96)  Mr.  SfdUm  and  Mr.  Heald,  in  support  of  the 
Motion, 

Refienred  to  Morgan  v.  Maiker'{9d)  i  as  stating  the  grounds. 
00  which  awards  might  be  set  aside ;  within  which  they  insisted 
diefocts  disclosed  by  the  affidavits  brought  this  case.  They 
coBteDded  forther,  that  the  arbitrator  had  not  pursued*  fem 
mdiority  ^  and  the  answer  admittmg,  that  the  mills  were  ndt 

in 

(98)  Ex  rdatiime.  (90)  Ante,  Vol.  II,  15. 
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18011  in  the  sane  state,  as  they  were  preyipusly  to  Jme  1794,  wa« 

Wailkbr  conclusive  agamst  the  Defendant;  and  the  arbitrator  wa» 

9,  bound  to  award  such  alteration  as  would  bring  them  'to  diat 

Feobmhba.  state, 

Mr.  Lhyi  and  Mr.  King^  in  support  of  the  Award, 

Urged,  that  the  parties  had  produced  all  the  evidence  in 
their  power  on  either  side ;  and  the  affidavits  do  not  insinuate, 
that  any  new  evidence  was  or  could  have  been  pronounced. 
[^TS'  ]       They  insisted,  that  ^  the  award  was  consonant  to  the  order. 

of  reference,  to  award  such  alterations  as  to  the  arbitratoc  i 
dbotdd  seem  necessary  ;  and  there  was  no  necessity  for  him  to  i 
award  any  alteration ;  if  he  did  not  think  it  requisite. 

Upon  the  last  point  they  were  stopped  by  &e  Lord  Cham*,  i 
edlor;  who  sud,  in  that  respect  the  arbitrator  bad  properiy  \ 
exercised  his  power.  .  i 

'*  •  '  ] 

Lord  Chancellou  ( 100  ).  i 

This  awacd  cannot  be  supported.  The  arbitrator,  having  i 
been  named  by  the  late  Lord  Chancellor ^  is,  I  am  well  assured^  ; 
a  most  respectable  man :  but  he  has  been  surprised  into  a  cod?  , 
duct;  which  upon  general  principles  must  be  fatal  to.  the  ) 
award.  It  does  not  appear  to  me,  that  he  has  by  the  award  , 
improperly  exercised  the  authority  given  by  the  order  of  reforr  , 
ence:  but  on  account  of  the  transaction,  that  took  place  on  , 
the  10th  o{  February i  the  award  cannot  stand.  '  He  had  exa*  , 
miyied  different  witnesses  at  different  times  in  the  presence  of  y 
the  parties.  He  recommended  to  them  not  to  produce  any  ^ 
.  more  witnesses.  To  that  recommendation  they  accede ;  and  . 
in  effect  say,  ^*  Upon  the  view  of  what  is  disclosed  tp  y«i  do  . 

what  is  right  between  us."   After  this  he  hears  tiiese  other  : 
persons ;  and  he  admits,  he  took  minutes  of  what  was  said. 
It  did  not  pass  as  mere  conversation.   It  does  not  appear,  that 
he  afterwards  held  wy  commimication  with  the  other  party; 
pr  disclosed  what  passed  to  him:  but  the  arbitrator  swears,  it  , 
bad  no  effect  upon  his  award,   I  believe  him.   He  is  a  most  ^ 
respectable  man.   But  I  cannot  from  respect  for  any  man  do 
that,'  which  I  cannot  reconcile  to  general  principles.   A  Judge 
must  not  take  upon  himself  to  say,  whether  evidence  impror 

perly 

(IQO)  Ek  relatume. 
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periy  admitted  bad  or  had  not  dn  effect  upon  his  mind.   The  iSOU 
award  may  have  done  perfect  justice:  but  upon  general  prin-  yir^^u- 
dplcs  it  cannot  be  supported  (1).  ^"  * 

(1)  See  poit,  VoL  IX,  68.    Atkhucm  v.  Abraham,  1  Boi.  ^  Pul. 
175. 

m  1801. 

ApHl  2&I 

PULTENEY  t?- WARllEN.  aada4**. 

^pHIS  cause  arose  in  consequence  of  the  final  decisioh  of   Accoant  of 

the  causes  of  Zm/y  Cavan     PuUeney,  and  Lord  Dar-  mesne  profits, 

Imgiom  V.  PuUeney{i\  concerning  the  talldity  of  the  leases  »"»ce  the  tide 

granted  by  the  late  General  PuUeney  of  several  houses  in 

SaekviUe  Street,  Piccadilly.   The  result  of  those  suits  being  against 

^  executors  opoa 

against  the  leases,  this  bill  was  filed  against  the  executors  of  special 

tl4^  late  Dr.  Warren,  one  of  the  tenants,  for  an  account  of  ground,  that 
the  mesne  profits  in  respect  of  the  house  occupied  by  him  the  Plaintiff 
from  Jvly  1791,  when  the  possession  was  required  by  the  prevented 
Plamtiff,  to  July  1797.  recover- 
The  circumstances  and  dates  were  these.    Upon  the  2d  of  ^a^ele 
Jmly^  1790,  Dr.  Warren  and  the  other  tenants  received  no-         Court  of 
&es  to  quit.   Upon  the  5th  of  July,  1791,  a  formal  demand 
ta  quit  was  served  upon  them.    In  Trinity  Term  1791  an  injanction  at 
ejectment  was  brought  in  the  Court  of  King's  Bench  by  Sir  the  instaDce  of 
William  PuUeney  against  Spottimood,  an  under-tenant  of  ^be  occopier; 
Lady  Cavan,  one  of  the  lessees ;  who  by  a  rule,  of  the  Court  jjjo  ^timately 
was  adnutted  to  defend  the  action  in  the  room  of  Spottiswood.  ^^^^^^^ 
The  demise  in  that  ejectment  was  dated  the  6th  of  July.  Issue  ^^^^ 
was  joined  upon  a  plea  of  the  general  issue ;  and  at  the  trial 
after  MicAaebnas  Term  1791,  a  special  verdict  was  found; 
which  was  argued  in  Easter  Term  1794;  and  a  final  judg- 
ment was  obtained  by  the  Plaintiff*  upon  the  24th  of  May, 
1794.    Soon  afterwards  Lady  Cavan  sued  out  a  writ  of 
error  returnable  in  the  House  of  Lords.   In  Easter  Term 
1794  other  ejectments  were  brought  by  Sir  William  Pul* 
teney  agsanBt  Dr.  Warren  and  all  the  other  occupiers;,  who 
pleaded  the  general  issue;  and  in  Trinity  Term  foDowing 

upon 

(3)  Ante,  Vol.  II,  544.   Ill,  884. 
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it  is  in  siibstance  a.  daim  of  property  and  a  duty  demanded 
from  the  assets  of  the  testator,  in  respect  of  his  having  en- 
joyed a  benefit,  as  in  the  action  for  mesne  profits,  the  action 
would  survive ;  either  an  action  for  money  had  and  received^ 
or  for  use  and  occupation;  according  to  the  circumstance 
of  possession  either  by  the  Defendant  himself  or  by  a  tenant. 
In  Hambtyv.  Trati{3)  Lord  Mansfield  fiiUy  discusses  this 
distinction. 

Next,  what  is  the  particular  nature  of  the  impediment  at 
law?  The  case  of  Birch  v.  Wright  {*)  shews,  that  Courts 
of  law  have  said,  by  perhaps  too  narrow  a  construction,  that 
having  once  *  treated  the  Defendant  as  a  trespasser,  the 
Plaintiff  shall  not  bring  an  action  for  use  and  occupation. 
But  in  this  case  that,  arises  from  an  accidental  and  collateral 
circumstance j  his^  obstinacy  in  refusing  to  deliver  possession, 
and  putting  the  Plaintiff  to  an  action  of  trespass.  There  can 
be  no  question,  the  legal  duty  survives  on  account  of  the  be- 
nefit to  the  estate.  Is  it  not  also  the  invariable  rule  of  this 
Court  to  act  in  aid  of  a  legal  duty,  where  the  objection  is  only 
of  form  ?  Though  no  direct,  precise,  authority  upon  the  ab- 
stract question  can  be  produced,  it  is  said  by  the  SoUciiot 
General  in  Dormer  v.  Fortescue{6\  and  not  denied  at  the 
bar  or  by  the  Court,  that  there  are  many  such  cases.  The 
only  denial  of  it  is  in  the  argument  of  the  late  Attorney  Ge^ 
neral{6)  in  Curtis  v.  Curtis {7):  and  upon  principle  and 
cases  bearing  the  closest  analogy  the  question  must  be  detei^ 
mined  with  tiie  Plaintiff.  In  The  Bishop  of  Winchester  v. 
Kmght  ( 8  )  the  Lord  Chancellor  in  granting  the  account  of 
the  ore  and  timber  points  evidently  at  the  distinction ;  which 
is  more  developed  by  Lord  Mansfield  in  the  case  in  Coujper. 
The  principle  is  precisely  the  same  upon  the  possession  of  an 
estate  and  the  profit .  arising  from  digging  ore  or  cutting 
timber.  There  is  no  distinction  between  waste  and  any  other 
case.  The  action  of  waste  dies  with  the  person,  as  the  ac- 
tion of  trespass  for  mesne  profits:  but  in  botii  the  duty  is 
imposed  upon  the  assets  in  respect  of  the  benefit  received.  II 

may 


(3)  Cowp.  371. 

(4)  1  Term  Rep.  B.  R.  378. 

(5)  ZAtk.  124. 

(0)  Lord  Redetdale. 


(7)  2  iJfW.  C.  C.  620. 

(8)  1  P.  WilL  406.  See 
Lord  Hardwicke  v.  Ffnum,  anta^ 
Vol.  IV,  411. 
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my  be  said,  the  habit  of  the  Court  to  grant  aocoiinta  df 
6m  nature  Is  founded  dp  the  difficulty  of  ascertaining  .the 
ipiantum  of  damages.  ^  But  what  difference  arises  upon  that? 
The  Court  acts  only  in  aid  of  the  legal  remedy ;  and  where  that 
legal  right  against  the  executor  does  exist,  the  Court  will  act 
inmpport  of  it;  and  will  not  suffer  the  right  to  be  without  a 
ranedy.  In  Taylor  v.  Cromptan  {9),  a  difficulty  was  stated  in 
recorering  at  law ;  and  upon  examiniilg  the  record  it  appears^ 
the  b31  was  retained|Vith. liberty  to  the  Plaintiff  to  proceed  at 
law.  In  CmrtU  y*^  Cuftis  nothing  turned  upon  the  circumstance, 
that  die  biH  was  retained ;  and  the  account  of  the  mesne  pro- 
its  waa  decreed.  Consider  the  nature  of  the  tide  to  mesne 
profits  in  the  action  of  dower;  which  is  very  analogous.  At 
eomnkm  law.  the  widow  was  not  entitled  to  mesne  profits; 
That  right. was  given  by  the  Statute  of  Mert(m{\0)\\  and 
^  Lord  Coke  observes  ( 1 1 )»  was  only  i^coverable  in  one  form 
of  action,  the  writ  of  dower,  unde  nilM  habet^  U^n  what 
principle  then  was  the  account  decreed  in  Curtis  y.  Curtis^ 
but  that,  wherever  a  debt  is  fixed  upon  the  assets  as  to- the 
mesne  profits^,  this  Court  will  enforce  it,  though  the  remedy 
should  be  entirely  gone  at  hfw?  That  is  the  first  case,  in 
wUdi  the  remedy  was  given  for  the  mesne  profits:  all.  the 
others  being  merely  cases  as  to  setting  out  dower.  The  in- 
fieienoe,  there  is  no  such  limitation  of  the  power  of  this  Court 
as  win  be  contended,  appears  even  firom  the  Casesj  in  which 
rdief  was  refused:  and  the  objection,  that  wiU  be  stated,  is 
not  to  be  foiuid  in  those  cases ;  but  they  are  .  put  upon  other 
grounds,  intelligible,  analogous  to  the  principle  of  law,  and 
not  a£BM;ting  the  principle,  upcHi  which  the  relief  is  s6uglit^ 
It  is  dear,  that  even  at  law.  the  title  to  mesne  profits  does 
not  accrue  before  entry,  or  •  some  act  analogous,  as  that  of 
bringing  an  ejectment;  ftnd  in  those  cases  the  objection  is, 
that  for  want  of  that  there  is  no  duty,  at  law.  In  Huttan  v. 
t(  12)  it  was  put  upon  that  ground :  but  no  idea  was 
of  this  objecticfn.  In  Norton  v.  Freck^  ( 13 )  also 
itwaspnt  upon  the  same  point;  and  no  such  objection  was 

made, 

(9)  Bmmb.  95.  (12)  2  Vem.  722  ;  the  6th  re- 

(10)  20  Ibi.  Ill;  c.  1«  soloUoa. 

(LI)  Co.LU.  32  b.  (13)  1  Atk.  524. 

VouVI.  F 


tdou 

PULTBNRT 
Vi 

Warren; 
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I80T.  made,  that  the  action  for  mesne  profits  cannot  be  maintained 
against  an  executor.  Both  classes  of  cases  tfierefore  esta^ 
blish  Ae  proposition,  that,  wherever  there  is  a  legal  duty,  and 
a  defect  of  remedy,  the  Court  will  give  relief  according  to 
the  circumstances. 

■  With  respect  to  the  right  of  tenants  in  common  against 
each  other  as  to  the  mesne  profits  the  history  of  the  law  is 
mngular.  It  appears,  there  is  no  remedy  by  the  one  against 
the  other  for  mesne  profits,  unless  the  other  was  baiUff.  ( 14). 
Littieian  (15)  says,  if  the  one  occupy  all,  and  put  the  other 
out  of  possession  and  occupation,  the  latter  shall  have  against 
the  former  a  writ  o(  efectione  fimuB  of  the  moiety,  &c* 
Lord  Coke  says  upon  that,  the  words  and  put  the  othef 
out  of  possession  and'  occupation"  are*  materially  added  \ 
for  though  one  take  the  whole  profits,  the  Other  has  no 
remedy  by  law  against  him;  for  the  taking  the  whole  profits 
is  no  ejectment  This  mischief  was  not  remedied  until  the 
act  for  the  amendment  of  the  law  ( 16  y  gaive  an  action  pf  «c* 
[  ^78  ]  count  by  one  tenant  ^in  common  against  the  other.  Before 
that  period  the  habit  of  this  Court  was  to  grant  relief  upon  tibe 
legal  title  in  respect  of  the  want  of  a  legal  remedy.  Drury 
V.  Drury  (17).  Dean  v.  Wade (.18).  The  last  case  upott 
looking  into  the  record  appears  to  be  precisely  like  the  other* 
A  trial  at  law  was  ordered ;  in  Which  there  was  a  recovery  by 
the  Plaintiff  of  one  moiety.  The  Court  was  disposed  to  direct 
an  account:. but  no  Counsel  appearing  for  the  Defendant,  it 
was  to  be  argued  on  his  behalf  on  a  subsequent  day.  There  is 
no*  doubt  vpon  that  case,  that  this  was  the  habit  of  the  Coiurt4 
though  Acre  was  ho  legal  remedy.  In  modem  times  die 
same  point  has  been  determined:  The  Dttie  of  Leeds 
PoweU(l9).  The  Duke  of  Leeds  y.  The  Corporation  of  Nem 
Radnor  (  20 ) ;  and  the  same  principle  is  laid  down  by  LoJnd 
Harduncke  in  Benson  v.  Baldwyn  (21).  The  whole  juris* 
diction  of  the  Court  is  a  comment  up<m,  and  establishes,  this 
principle;  that  wherever  a  legal  duty  is  disappointed  by  aeci^ 
dent,  this  Court  wiD  support  it ;  and  there  is  not  a  dictum 
<  ta 


(14)  Co.Lit.'mb.  2(Xr». 
(16)  Sect.  d32. 

(16)  Stat.  4  Ann.  c.  Itf.  g.  27. 

(17)  Rep.  Ch.  2&. 


(18)  Rep.  Ch.  2a. 

<19)  1  Ves.  171. 

tSO)  2  Bro.  C.  C.  338,  518w 

(21>  1  Atk.  698. 
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to  the  CQHtraryi  except  what  is  said  at  the  bar  m  Curtis  v.  1801. 
CmiU.  .  ».-... 

Next,  as  to  the  particular  oircumstances  in  this  case :  the 
dates  shew,  the  Plaintiff  was  prevented  from  recoyering  hy 
|he  application  of  the  DeiTendanta  and  the  interposition  . of  the 
Court  in  consequence.  Dormer  v.  Fort^scue  and  many  pthqr 
cases  ascertain,  that  this  Court  will  give  this  account,  where 
it  is  not  essential;  as,  where  the  Plaintiff  has.  occusipn  to 
to  this  Court  for  a  discovery  of  a  deed.  All  those  in- 
of  ^such  relief  upon  the  legal  title  are  founded  in 
coBvenienQe:  this  is  upoQ  the  stronger  ground  of  neceBsity« 
They  come  under  a  pretence  of.  equity  sufficiently  plausible 
to  induce  the  Court  to  assist  them  for  a  time ;  but  which 
nkimately  fiuls.  The  Plaintiff,  if  not  so  prevented,  might 
hare  executed  his  writ  of  possession  immediately;  and  then 
have  commenced  the  action,  2  Chan.  Cm.  .217.  Tilly  ,  v. 
BridgeM{ia,\  It  is  admitted^  that  fron»  July  1791  to  the 
death  of  Dr.  Warren^  he  was  wrongfully  in  possession  ;,  that 
there  is  no  legal  remedy;  that,  the  Pkdntiff.  was  px^evented  from 
avaifiiig  himself  of  the  legal^remedy  he  once  had  by  the  inter* 
position  of  this  Court  iqpon  the  unfounded  claim  of  the  Defends 
Hits.-  The  institution  of  Courts  of  ^Equity  as  TumAMan^ldk  [*79  J 
has  expressed  it,  is  to  prevent  substantial  justice  from  being 
cottti^ed  .in  the  net  of  fornix  Is  the  ^Court  by  a  fom^  insti- 
toted  by  itself,  ,  to.preient  a  party  having  a  legal  .remedy  from 
atailing  himself  of  it  ? .  The  injustice  is  manifest.  Suppose 
sa  nnquestionable  legal  right  to  a  sum  of  money ;  and  from 
acgligence  or  indolence  nearly  six  years  are  si^ered  to  elapse ; 
sad  then  the  creditor  .intimates,  that  he  means  to^  bring  an 
•eCioii,  and  ihe  other  should  file  a  bill  for  an  injunction; 
stating  a  great  number  of  circumstances,  founded  in  ficliont 
and  ao  entangled,  that  il  is  impossible  to  put  in  an  answer  in 
iBBe ;  .and  afterwards  it  appears  upon  oath,,  diat :  the  Court 
waa.im|iosed  upon  by  the  Plaintiff:  could  the  Court  suffer 
itself  to  be  made  the  instnuaent  of  iniquity2 !  The  case(23) 
la  S  Chancery  Cases  is  exactly  of  that  kind. 
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Zrord  Chancellor. 
There  ich  a  case  m  Shawer^M  Parliamentary  Cases (24^^ i 
where  a  decree  for  principal  and  interest  beyond  the  penalty  , 
of  the  bond  was  affirmed  upon  the  very  ground,  that  th^ 
party  was  prevented  from  going  on  at  law,  while  the  demand 
Was  under  the  jienalty. 

^or  the  Plaintiff. 
That  strongly  ,  fortifies  the  argUm^t.   The  Plaintiff  could 
tiot  briiig.the  action  for  mesne  profits,  until  the.  judgment  was 
affirmed  in  the  House  of  Lords :  but  if  he  could,  it  would  not 
have  been  proper  to  .do  so; 

'  Mr.  Mansfield  and  Mr.  Fonbh^ue,  for  the  Defendants^ 
The  question  can  only  be  upon,  the  particular  circumstances^ 
whether  the  bill  brought  by  the  lessees  gives  Sir  WUUam  Put^ 
teney  a  right  to  sue  here  for  mesne  profits ;  for  as  .to  any  other 
equity  the  claim  is  against  all  principle,  and  the  rules,  that 
have  long,  prevailed,  bi  this  Court.  If  a  legal  demand  has 
existed,  which  is  gone  by  the  death  of  the  person,  against 
whom  it.  existed,  this  Court  has  never  upon  the  ground  4£ 
accident  enforced  that  demand  against  the  representtttive* 
Death  is  itiot  the  sort^f  accident^  that  gives  such  a  jurisdic- 
tion. In  Hambly  v.  TroU  it  was.determined,  that  trover  dpea 
not  lie  against  the  executor,  because  the  plea  is  not  guilty.^* 
It  was  never  imagined,  that  because  the  action  of  trover,  is 
gone,  this  Court  has  a  jurisdiction.  With  respect  to  the 
[>flK)  ]  timber^  no  principle  will  support  The  Bishop  of  *  Winchester 
V.  Knight;  though  certainly  this  Court  has  entertained  bilb 
inter  vivos:  l^c  V.  AUton{9&^\  probably  on  account  of  the 
difficulty  and  inadequacy  of  the  remedy  at  law;  and  that -it 
was  necessary  to  come  for  a  discovery.  The  case  in  Bunbury 
is  very  obscure.  .  Those  cases,  stand-  by  themselves.  In  the 
old  books  a  bill  for  mesne  profits  is  talked  of  in  a  very  obscure 
way;  as  if  this  Court  had  a  concurrent  jurisdiction  with  the 

bw: 

(24)  Duvall  V.  Terry,  Shaw.    See  tjie  note,  ante.  Vol.  I,  452. 
P.  C.  15.    By  misUke  it  is    1  Sch.  ^  Lrf.  43f . 
sUted,   that   the  Respondents      (25)  3  Brq.  C.  C.  37 ;  ante^ 
were  arrested.   The  Appellant   Vol.  I,  78. 
Elizabeth  Dumll  was  the  obligor. 
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hw:  hut  that  has  long  ceased  to  be  the  law  of  this  Cotiri; 
which  in  later  times  has  never  as£(umed  any  jurisdiction  as  to 
mesne  }irofits.    In  Jesus  College  v.  Bloom  (26)  it  was  held, 
that  a  bffl  does  not  He  for  an  account  of  waste  after  the  detei^ 
mination  of  the  estate  of  the  tenant   The  tiTue  grounds  for 
conung  here  for  an  account  of  mesne  profits  are  stated  by 
luioirA  Hardwicke  in  the  judgment  (27)  upon  iicHrmer  For^ 
iescme.    Th6  result  is*,  that  where  the  Phuntiff  is  obliged  on 
account  of  a  trust  term  standing  out,  or  frauds  misrepresen- 
tation, or  concealment,  to  sue  here,  and  not  at  law,  this  Court 
■in  give  the  mesne  profits;  but  never,  where  there  is  a  remedy 
at  law;  and  liOrd  ffardmcke  expressly  discl^ms  the  juris« 
dictipn;  and  does  not  admit  the  latitude  of  the  ckse.  ia 
Vermm  (28  )•    There  is  ho  sense  in  what  is  said  in  Huttan  v. 
fibmpstm  as  to  there  beidg  no  entry*    In  the  Other  case  cited 
from  the  same  book  the  circumstances  do  not  appear.  The 
ease  of  tenants  in  common  has  no  relation  to  any  suit  like  this« 
Certainly  the  old  law  in  not  permitting  an  account  betweenf 
them  was  extraordinary  s  ^ut  hefox^  the  statute  there  was  iiq- 
legal  remedy;  as  there  is  in  th\s  c^e.   The  ca3e  ^  t<Qh rents 
proceeds  upon  this  ground ;  that  it  ;ya9  not  known,  what  rent 
was  due:  J7^  Duke  of  I^ee^s  y.  The  Corporation  of  New 
Badtmr{29);  which  is  the  common  case;  the  rent  being' 
inecmndetable ;  and  the  landlord  not  knowing  upon  what  part 
pf  the  hnd  to  distrain;  and  therefore  the  legal  remedy  is* 
gone.    Those  cases  wiQ  -not  sustain  this  jurisdiction,  wher^ 
there  is  a  plain  legal  rem^y.   It  is  cofltivy  to  all  experience, 
that  the  single  circumstance,  that  a  par^  has  by  death  lost 
his  legal  remedy,  noises  this  jurisdiction,  eitcept  i|pon  kner^ 
personal  injuries.   It  is  admitte^y  there  is  no  authority;  buf 
it  is  contended  upon  the  principle.    In  Curtis  v.  Curtis  b3\ 
Mb  doctrine  was  considered.   Th^  whole  case  prpc^eds  upoi} 
the  equitable  right  the  widow  had  originally  to  come  into  this 
Court.   In  The  Duke  efBoUon  v.  •  Detune ( 30 )  there  was  the     [  ^81  ] 
dear  gronnd  of  conoealment  and  misrepresentation. 

The  opily  real  question  therefore  is  upon  the  circumstances 
fS  this  case ;  wjiether  what  passed  in  consequence  of  the  bills 

filed 

(S6)  3  illA.  202.  (29)  2  Bro.  Q.  C.  338,  618. 

(ST)  3  Atk.  129.  (QO)  Pre.  Ck,  616. 

(28)  Amm.  1  Kern.  105. 
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1801.       filed  in4Hi8  Court  gives  this  jarisdiction :  the  Plaintiff  bdn^ 
by  the  injunction  prevented  from  pursuing  his  l^;al  remedy* 
That  cannot  be '^maintained.   He  was  eftopped  by  the  Cotcrt  of 
Kii^s  Bench  till  1795.   The  moment  the  judgment  wag 
affirmed  in'  the  House  of  Lords,  if  he  had  applied  here/  he 
inight  have  had  leave  to  obtain  judgment  in  the  Court  of 
ISng*s  Beneh.   instead  of  thar  he  took  no  step  to  enaUe 
himself  to  firoceed  in  hii  ejectment.   He  ought  to  have  ap-^ 
plied  to  the  Court;  stating,  that  the  party  might  die,  and  he 
Alight  be  prejudiced.  *  Therefore  he '  is  himself  guilty  of 
laches;  having  rested  for  two  years  longer.   The  answer  to 
ttie  cases  put  of  the  Statute  of  Limitations  is^  that  if  a  party 
k  - apprehensive  of  being  injured  by  any  such  accident,  the 
ieonstant  courise  of  the  Court  ra  to  order  the  party  not  to  set 
ti^  the  Statute  of  Limitations,  or,  that  five  years  have  elapsed 
rince  a  fine,  &c.!  but  that  is  done  upon  an  application  in  the 
suit,  in  which  the  injunction  is  granted,  by  the  party  in  dangle 
frcKU  the  delay,  for  an  order  to  prevent  that  advantage  bdng 
gained  by  the  other.   If  he  does  not  make  the  application, 
ihat'  cannot  be  the  subject  of  a  new  suit.   To  found  th^ 
jurisdiction  there  must  be  an  original  equity  drawing  widi  it 
las  a  consequence  the  account  of  mesne*  profits.  -  It  is  m 
•established  rule,  that,  where  one  party  has  obtained  a  legal 
advantage,  he  shall  not  b^  deprived  of  it,  unless  by  an  equi^ 
'prior  to  that,  which  he  can  connect  with  his  legal  advantage* 
They  must  at  least  make  out  a  case  of  higher  equity;  for  if 
the  equities  aire  equal,  the  Court  will  not  interpose  against  the 
legal  right.   The  material  p6iht  is,  whether  the  Defendants 
l^an  with  a  safe  conscience  retain  what  is  demanded.  From 
the  absence  of  precedent  the  presumption,  tiiat  th^  b  na 
iiruch  principle,  is  not  unfair.'  Many  instances  must  have  o6* 
curredj  if  such  a  principle,  that  wherever  th^  legal  remedy 
is  gone,'  the  Court  will  take  jurisdiction,  exists,'  In  all  the 
cases;  the  relief  baff  been  founded  upoh  special  cireumstahdei^ 
eitcludmg  the  notion  of  any  general  principle.   In  B^vefie 
y.  Preniiee {SI)  Lord  Thurlow  held,  that  this  Court  wifl  not 
[  ^82  ]     relieve  in  the  case  of  a  quit-rent,  where  the  *party  hlis  « 
remedy  at  law.   The  case  of  the  dowress  is  really  an  ano- 
malous case;  and  is  so  treated  in  Mundy^  v.  MHndy{9Si\ 
subsequent  to  Curtis  v.  Curtis. 

(31)  1  Bro.  a  C.  200.  (32)  Ante,  Vol.  II,  121 
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•If  the  Pbuntiff  had  laid  the  deniiae  more  recently^,  he  mights 
have  brought  his  action  for  use  and  occupation,  instead  ,  of 
tmpassc  but  be  has  converted  the  occupier  into  a  trespasser 
in-a  Coiirl  of  Law  from  the  timie  his  title  accrued  by  laying 
Ihef  deniiae  so  fiur  back ; .  and  now  ^dshes  to  treat  him  as  tenant 
hi  equity.  Hantig  the  choice  of  treating  him  as  tenant  or 
trespasser  he  chose  the  hitter.  The  impediment  to  proceeding 
al  kw  is  created  by  their  own  act.  That  cannot  constitute,  a 
ground  for  coining  here.  A  jury  would  have  had  to  de« 
termine,  not  merely  as  to  the  rents  and  profits,  but  the 
qaantum  of  damages.  It  would  have  been  competept  to  the 
Defendant  to  have  shewn,  that  the  Plaintiff  was  benefited  by 
an  expenditure  up<m  the  premises  far  exceeding  the  rents  and 
profita ;  and  therefore,  that  it  was  a  case  for  nominal  dan^iges, 
This  biD  does  not  tal^e  in  that  consideration.  It  seeks  dryly 
an  account  of  rents  and  profits,  without  offering  any  allowance 
m  respect  of  repairs,  and  improvements;  which  would  have 
been  taken  inta  consideration  at  law;  the  gist  of  the  actim 
bang:  ,  the  extent  of  the  damage.  But  whatever  may  be  the 
rale  nt  law,  in  this  Court  a  case  may  arise  sa  strong,  that  th^ 
Defendants  would  be  entitled  to  an  allowanoe  even  beyooid 
sdbstantial improvements;  though  in  general  the  preference  is 
toilfined  to  substantial.improvements,  to  prevent  it  from  being 
entangled. 

However  harsh  it  may  appear^  that  a  party  should  sufiev 
loM  by  the  act  of  the  Court,  it  would  be  more  inconvenient 
to  lay  flown,  th^t  the  Court  is  bound  to  repair  the  defect  of 
every  judicial  act*.  The  Coiirt  cannot  do  wrong  to  the  party^ 
fceording  to  tiie  maxim  actus  legU  nemini  faeii  mjuriam.*^ 
Suppose,  &e  order  made  by  the  Court  Was  wrong :  it  does 
not  foDow,  that  the  party,  at  whose  instance  it  was  made,  il 
to  forfeit  any  .right,-  or  repair  the  mbchief  occasioned  by  that 
pmKOUs  order.'  In  the  case  put  of  a  creditor  restrained,  as 
it  tarns  out,  without  any  ground  from  suing  within  six  yeanr, 
in  the  event  of  the  debtor's  death  before  judgment  would  the 
Court'  in  respect  of  the  suspension  of  the  action  by  the  in«- 
jonction  and  the  loss  occasioned .  by  that  interference  of  the 
Court,  omsider  the  Phuntiff  as  judgment  creditor,  haidng 
%  Hen  upou  tiie  real  assets?  There  is  no  authority  to  support 
that   The  cases  combg  nearest  to  it  are  those  referred  to 

by 


PULTBMIKT 
P. 


CASES  IN  CHANCERY. 


by  your  Lordship;  where  by  the  effect  of  an  mjunetion^  fe« 
straining  the  obligee  in  a  bond  from  proceeding  at.  law,  the 
amount  of  the  principal  and  interest  exceeds  the  penalty* 
DuvqU\.  Tfrry{3S)  perfectly  establishes  that ;  which  is  alsa 
supported  hy  Godfrey  Watson The  reason  is,  that 
the  Plaintiff*  restraining  the  legal  right  by  die  very  terms  of 
his  bill  offers  to  do  right.  In  those  cases  he  must  have  prayed 
an  account,  and  of  course  must  have  offered  to  pay  the  ba^ 
hgoice.  The  terms  of  the  biU  therefore  gave  jurisdietioB. 
Audeley  Vp  Ward  (  85  )•  Supposing  the  abstract  rule  traei  it 
will  not  apply,  to  a  case,  where  the  interposition  of  the  Court 
is  made  necessary  by  the  act  of  the  party.  In  Taylor  y» 
Compt.on(36)  the  Court  made  no  order;  but  in  Geast  v. 
Barber  (ST  .),  a  case  exactly  similar  to  that,  hoTdKenyoHj 
thpiigh  he  retained  the  biU,  said,  he  would  dismiss  it  rather 
than  decree  an  account  r  the  remedy  being  at  law. 

The  principle!  upon  which  this  relief  is  sought,  is  plau-^ 
sible ;  but  would  be  attended  with  infinite  inconvenience.  If 
it  is  a  principle  of  universal,  justice,  it  must  apply  to  every 
Court.  Suppose  a  personal  action  brought  at  law;  and  from.  * 
the  pressure  of  business  at  the  Assizes  it  could  not  be  tried  }. 
and  stood  with  a  remanei  to  the  next  Assizes;  and  in  the 
interval  the  Defendant  dies-:  or  suppose,  the  delay  proceeded 
from  the  application  of  the  party  on  account  of  Uie  absence 
of  a  material  witness :  though  the  act  of  the  Court  prevents 
the  remedy  from  being  available,  the  action  cannot  be  sus- 
tiuned  against  the  executor;  and  the  remedy  is  gone.  In  fact 
this  Plaintiff*  might  have  brought  an  action  for  mesne  pro* 
$ts.  It  is  dear,  the  action  of  ejectment,  as  noW  prevailii^, 
originated  in  the  time  of  King  ^(^try  VII.  In  Reeves  (3S) 
the  history  of  this  action  is  very  full  and  accurate ;  and  agrees, 
with  what  is  stated  ..by  Lord  Chief  Justice  Wibnat  in  Crood* 
title  V.  Tombs  (  39  ).  Previously  to  the  reign  of  Henry  VII, 
the  mesne  profits  were  usually  recovered  before  the  recovery 
of  actual  possesaiojn;  and  if  the  action  for  mesne  profits  is 
now  the  substitute  fbr  the  "  Quare  efeck  infra  terminum,*'  it 

(33)  S^.  P.  C.  (37)  2  Bra.  C.  C.  61. 

(34)  3  Atk.  617.  <38)  Biitary  of  ike  f!<mma^ 

(35)  Bardr.  136.  layy.  vol.  iv,  165. 

(36)  jSifjii.  06,  (30)  3  WiU. 
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ii  to  be  considered  entided  to  the  same  effects^  and  is  to  have 
Ike  sune  course  of  operation.  But  whatever  £)ubt  there 
maj  be  upon  that,  it  is  settled^  that  trespass  for  mesne  pro- 
its  nay  be  brought  pending  a  writ  of  error:  ' Donfard 
£03fs(4O);.  Imd  it  follows,  that  it  ipight  be  brought  before 
the  writ  of  possession ;  which  is  suspended  by  the  writ 
of  .  error.  The  difficulty  is,  that  to  support  trespass  fbr 
mesne  profits  there  must  have  been  actual  ent]:^(  41 );  and 
it  may  be  objected,  that  this  Plaintiff  could  not  cpnsbtently 
with  thai  order  have  complied  with  that  by  entering.  But 
bj^  the  usual  course  of  ejectments  now  the  Defendant  by  en- 
tering into  the  usual  rule  is  estopped  firom  availing  himself  of 
that  objection;  snd  in  Bett y.  Clarke{42)  a  delivery  of  a  def- 
dantion  was  held  a  sufficient  entry.  Entry  therefore  is  not 
of  the  essence  of  the  ^tion  of  trespass  for  mesne  profits* 
The  only  use  how  made  of  the  judgment  in  ejectment,  where 
the  party  brings  trespass  for  mesne  profits,  is,  that  the  Plains 
tiff  is  relieved  from  the  necessity  of  shewing  his  title  by  pro- 
docing  that  judgment,  and  asking  damages  only  in  iiespect  of 
possession  firom  the  time  of  the  demise.  He  may  ask  the 
profits  firom  the  time  his  title  accrued,  though  the  de- 
is -laid  within  that  time:  but  then  his  judgment  will  not 
avail  him:  but  he  must  prove  his  tide (43).  The  former 
practice  has  obtained  from  convenience  t  but  the  Plaintiff  is 
not  estopped,  if  he  chooses  to  go  for  the  profits  anterior  to 
Ihe  demise.  It  is  not  necessary  therefore  in  an  action  folr 
mesne  profits  to  shew  the  judgment  in  the  ejectment.  The 
Plaintiff  may  now,  as  he  might  before  the  time  of  King 
ffemyYl\  treat  the  Defendant  as  a  trespasser;  recovering 
damages  from  time  to  timci  without  proceeding  to  recover  the 
laoditael^ 
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Mr.  Akxemder,  in  Reply. 
The  reason,  that  no  authorities  are  to  be  found  in  support  ■ 
of  this  equity,  is  that  such  applications  are  not  frequent.  In' 
sU  other  case^  where  the  chum  of  the  Plaintiff  is  a  debt^* 
the  law  does  supply  a  remedy;  as  in  thetase  of  trover.  It 
k  peculiar  to  the  combination  of  the  two  remedies,  the  ac- 
tion 

(40)  12  Mad.  IX.  (412)  Comb.  A^. 

(41)  SioM^mmghi   v.   GoffVu,      (48)  Ih  Co$ta  v.  Atkym,  ^uL 
%  Bma,  367  ;  3d  edit.  Ni.  PrL  87.   2  Bur.  im. 
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ttm  6f  ejectment^  tod  the  action -^br  mesne  profits,  Ihtfl* 
this  disappointment  of  the  PkiHtiff  arises.  Ih  the  case  ^ 
a  specific  chattel,  where  the  pretium  affeciioms  hasinfluenee, 
the  Plaintiff  at  law  can  oidy  hire  damages:  biit  this  Court 
Gdmpels  a  defiyery  of  the  specific  chattel  (44).  So,  before  a 
Court  bf  Law  exercised  jurisdiction  upon  a  *  lost  deed  for 
want  of  profert  ( 45 ),  this  Court  interposed;  There  ii  no 
reason,  founded  in  substantial  justice,  why  a  tenant  should  fdV  * 
sik  years  have  the  profits  of  the  Plaititiff's  estates  without 
Itccounting^  for  thetn.  The  Duie  of  BoUon  \.  Deane  (46) 
k  a  strong  authority  for  the  Plaintiff.  It  was  a  case  not  of 
toHceahnent  or  fraud,  but  of  innocent  mistake.  If  ejectments 
had  been  brought  against  all  the  tenants,  before  it  was  abao^ 
hitely  necessary,  that  would  have  been  considered  oppre8sion« 
The  order  restrained  any  farther  proceedings  against  the 
•tenants  generally,  without  any  limitation  as  to  proeeeding 
to  judgment.  After  the  judgment  wajs  affirmed,  nothing  but 
the  injuiictioh  prevented  the  Plaintiff  from  proceeding  against 
Dr.  Warren;  who  lived  about  two  years  afterwards ;  and  the 
injunction  was  got  rid  of  only  three  days  before  his  death; 
The  opportunity  of  proceeding  according  to  the* ordinary 
form  wdis  therefore  lost  by  the  interposition  of  this  Court 
upon  his  applicadon.  This  case  is  therefore  very  different 
from  the  case  put  of  a  remanet  at  the  assizes,  or  the  ques^ 
tioh  whether,  as  a  general  proposition,  the  Court  will  relieve 
against  the  consequence  of  its  own  act:  this  injunction  being 
obtained,  and  the  •  dissolution  of  it  i^esisted,  by  the  act  of 
the  party.  The  case  in  Shower  goes '  iipon  the  same  prin* 
ciple.-  The  answer  to  the  argument  from  the  rule  not  to  go 
beyond  the-  penalty  always  is,  that  the  delay  was  occasioned 
by  the  application  of  the  party.  The  remedy  in  such  a  case 
as  this  must  be  the  same ;  though  the  patty  does  not  remain 
before  the  Court.  Though  the  practice  in  bills  for  tithes  is 
to  waive  the  penalties,  it  has  been  lately  held  in  the  Court 
of  Exchequer,  that  if  the  discovery  has  been  obtainied  by 
a  bill  not  containing  that  offer,  and'  the  Plaintiff  afterwards 
•  files 

<44)  Felh  V.  Read,  ante,  Vol.  ante,  Vol.  V,  288.  Post,  Bl%. 
lUf  70.  1  Fanblanque'i  Treat,  on  Eq.  IG^^ 

{A5)Readv.Brookman,ZTerm   2d  edit. 
Kep.B.  R.  151.   See  the  nolo      (40)  Pre.  Ch.  bW^ 
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Sles  taotiher  InU  for  an  accoiiiit  of  the  tithes,  and  sues  Tor 
Ae  penalties/  he  will  be  enjoined.  The  justice  of  the  Court 
would  be  a  mockery,  if,  because  he  had  dismissed  his  biU, 
and  was  not  before  the  Court,  he  could  not  be  restrained 
from  faich  a  proceeding.  " 

The 'supposed  possibility  of  proceeding  in  an  action  for 
mesne  profits  without  obtaining  judgment  in  ejectment^  pro* 
ceeds  upon  error.  In  erery  case,  in  which  there  is  no  actual 
entry,  but  only  the  ordinary  proceeding  in  ejectment,  it  id 
toeoessary  in  the  action  for  niesne  profits  not  only  to  have  the 
judgment  but  the  *  writ  of  possession.  £yien  where  the,  judg- 
taenth  against  the  casual  ejector,  the  writ  of  possessioh  has 
been  ^Fen  in  eviidence:  -Aslin  y.  Parkin  (47).  The  principle 
18,  that  where  there  is  no  actual  entry^  as  the  injury  is  to  the 
possession,  it  is  necessary  in  support  of  that  action  *to  shew 
*flie  possession  eicecuted. 

With  respect  to  the  repairs^  which  the  Defendants 'make 
a  sort  of  set-off,  that  point  was  at  issue  in  the  bill  filed  by 
ihe  tenants;  and  it  was  in  evidence,  that  Sir  Wiltiam  Pultene^ 
long  before  the  formal  notice'  to  quit  gave  a  general  notice 
to  all  parties,  that  as  soon  as  the  existing  leases  should  be 
determined,  he  would  proceed  to'  set  aside  the  farther  leases ; 
and  these  repairs  were  made  after  that  time.  The  Defendants 
have  produced  no  evidence  in  support  of  th^ir  allegation  '; 
and  there  is  a  complete  answer  on  the  records  of  the  Court 


leoi. 

PULTBNE* 
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Lard  CHANCELLOR  stating  the  case,  and  observing,  that  MaylUk. 
fbe  Court  of  King's  Bench  in  making  the  rule  for  staying 
ihe  proceedings  in  the  several  actions  of  ejectment  for  some 
rasofi,  not  apparent,  aild  perhaps,  because  they  might  thinks 
diere  waji  a  question  fit  to  be  agitated  in  equity,  did  not  add 
AS  a  term,  that  the  Defendants  should  bring  no  suit'  in  equity^ 
and  that  it  was  clear,  tbatj  if  there  is  any  mode  of  recovery    No  action  of 
at  law,  it  cannot  be.  by  an  action .  of  Trespass  for  mesne  pto^  Trespass  for 
fits,  delivered  his  judgment  mesne  proBte 


The  Phuntiff  insists,  that  he  has  a  remedy  for  these  mesnt 
"profits  in  equity ;  more  especially  as  he  was  by  the  act  of 

(47)  2  Burr.  065. 


against  the 
executory 
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the  Court  of  King's  Bench  and  the  subsequent  act  of  thk 
Court  upon  the  application  of  Dr.  Warren,  restrained  from 
proceeding  during  his  life and  that  the  Plaintiff  ought  not 
ta  be  injured  by  the  consequences  of  that  aet^  preventing  him 
from  pursuing  his  legal  remedy;  In  the  argument  at  tlie  bar 
it  was  considered,  Ist,  With  regard  to  the  claim,  in  case  the 
,  Plaintiff  had  not  been  restrained  from*  proceeding  .by  the 
acts'  of  Dr.  Warren  in  the  Court  of  King's  -  Bench  and  in 
this  Court;  and  it  was  said,  that,  though  it  is  true,  a  per* 
sonal  action  dies  with-  the  person  as  to  the  injury  committed 
in  the  fact  constituting  the  cause  of  that  action,  yet  if  th^ 
personal  injury  has  been  committed  with  a  profit  to  the  party 
doing- that  iiyury  *  there  is  both  in  law  and  equity  a  remedy 
sufficient  to  extract  out  of  his  pocket  that  profit,  which 
hAs  -reaped  by  his  injurious  act,  and,  that  this  biU  may  be 
sustained  upon  the  general  ground.  It  was  argued,  that  thic^ 
|s  a  principle,  which  may  be  demonstrated  by  the  reasoning  iq 
ffambly  v.  Trott,  as  far  as  the  doctrine  of  law  is  to  be  looke4 
fo ;  and  it  is  said  very  truly,  that  a}l  natiural  justice  is  with  the 
JPlaintiff;  who  is  flpw  clearly  to  be  taken  to  be  entitled  bothio 
Jaw  and  equity  to  the  possession  from  the  moment  he  made  the 
demand ;  and  if  so,  the  mesne  profits  are  consequential  upon 
his  obtaining  possession ;  and  therefore  it  is  at  least  according 
to  natural  justice,  that  he  should  Dowbe  placed  in  the  same 
situation,  as  if  there  had  not  been  an  adverse  possession  at 
law  against  him  and  these  adverse  proceedings  in  equity.  It 
was  further  insisted,  that  merely  firom  the  circumstance  of  bis 
having  brought  actions  of  ejectment,  which  action  is  founded 
in  trespass,  he  cannot  now  maintain,  upon  Hambly  v«  TroU 
and  other  cases,  at  least  for  the  mesne  profits  accrued  le&lice 
the  ejectment,  an  action  for  use  and  occupation.  With  regard 
to  that  Birch  v.  Wright  was  cited.  All,  which  that  case  de«- 
cides,  is,  that  in  the  ordinary  case  of  a  tenant,  if  you  bring 
an  ejectment,  you  cannot  afterwards  bring  an  action  for  use 
and  occupation  for  the  rent  subsequent  to  the  demise;  because^ 
having  treated  his  holding  as  founded  iii  trespass  you  shall  m»t 
treat  it  as  founded  in  Contract  That  case  establishes  this  dis- 
tinction; tiiat  that  rule  will  not  apply  to  the  time  previous  to 
the  ejectment.  Therefore,  if  that  doctrine  is  to  be  applied  tp 
this  case,  thatjauthority  does  not  preclude  the  Plaintiff  from 

trying. 
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iryii^,  what  he  make  of  the  action  for  use  and  oecupa*^ 
tion  for  the  time  between  1791  aiid  1794  ;  though  it  would 
pfednde  him  from  the  time  of  bringing  the  ejectment  down  to 
the  recoyery  under  it.  If  I  was  satisfied,  I  ought  not  to  in* 
terpoae  upon  the  special-grounds  in  this  case^  I  should  yield 
to  &r  to  the  argument  the  Plaintiff  as  to  that,  that,  finding 
it  admitted,  as  it  must  be,  that  this  is  an  appUcation  new,  aa 
ftr  as  it  atands  upon  general  principles^  if  it  tould  be  main-' 
tuned,  that  an  action  for  use  and  occupation  would  lie,  that 
actfam  being  founded  upon  contract,  it  would  follow,  that  they 
might  be  considered  as  indebted  to  him,  and  he  might  have  a 
remedy  against  the  assets.  But  I  feel  so  much  doubt  upon 
that  point,  whetlier  an.  action  for  use  and  occupation  could  he 
BsiBtained,  that  I  should  not  think  myself  authorised  to  ma!k0 
tiie  decree,  upon  the  ground,  ,  that  could  maintain  that  actioUi 
irithout  first  permitting  an  action  to  be  brought  ♦  upon  the  terms 
of  not  setting  up  the  ejectment,  the  statute  of  Iqnitationsj  or 
aoy  other  legal  bar,  against. that. action;  but  that  it  should  be 
considered  simply  upon  the  Plaintiff's  title,  ^as  \t  stood  in  1791,. 
vithout  embarrassment  from  the  subs^uent  proceedings.  The 
diflleulty  I  haye  in  supposing,  that  action  could  be  maintained, 
lania  upon  this ;  that  these  parties  claim  under  a  title  ,  neither 
nor  altogether  otherwise.  Taking  it  to  be  adverse, 
as  tenants  claiming  under  a  lease,  which  is  contended  to  be 
effiectoal  to  bind  the  Plaintiff,  that  lease  determines  the  terms 
of  their  holding;  and  the  recovery  must.be  upon  the  foot  of 
tiiose  terms.  If  .they  do  not  hold  under  that  lease,  they  are 
not  in  the  . same  relation  to  the  Plaintiff  as  the  tenant  stood  in 
Bireh  t.  Wright ;  fox  he  had  the  character  of  tenant:  but  if 
jou  say,  the  lease  was  not  binding  upon  the  Plaintiff,  you 
destroy  the  relation  of  landlord  and  tenant;  and  then  there 
ii  an  ad:rerse  title  i  and  it  is  difficult  to  say,  they  hold  under 
diat  contract;  which  is  the  foundation  of  die  action  for 
aae  and  occupation. 

If  it  cannot  be  put  upon  that  ground,  or  if  it  is  not  thought 
fEudent  so  to  put  it,  the  ne^t  question  is,  if  in  no  form  of 
action,  that  can  be  devised,  this  question  can  be  tried  at  law, 
bas  the  Court  upon  thie  general  case,  without  adverting  to  the 
CTraimstances  of  this  ^e,  a  jurisdiction  to  say,  these  execu- 
tm  shall  account  for  the  mesne  rents  and.  profits?   To  put 

that 

under  the  head 


PULTENEY 
V. 

Wabbek. 
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The  simple 
case  of  the 
death  of  the 
occupier  will 
m)t  sustain  a 
bill  for  an  ac- 
coont  of  the 
mesnci  proGts 
of  accident. 
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leoi.  question  oorrecdy,  I  must  fot  the  present  Uty  out  of  .the 


_  case  the  fact,  that  Dr.  Warren  was  with  a  Tarie^.  of  odier 

persons  a  Defendant  in  a  Court  of  Law^  and  a  complainant 
Warbbn.    with  those  persons  in  this  Court;  and  I  must  lodb  at  him 
as  being  alone<  and  individually  a  Defendant  in.  ,  an.  ejectment  9 
under  which  the  Plaintiff  has  not  been  able  td  obtain  poer 
aessiony  until  it  happened^  that  by  the  acci^nt^^asit.is  .called^ 
of  his  death  the  Plaintiff  cannot  proceed  itt  an  action  for 
mesne  profits..  I  agrecj  it  is  impossible  to  consider  the 
mere  circumstance  of  .  his  death  as  that  species  of  acddent^. 
against  which  this  Court  would  relieve.   It  .is  admitted,  this 
case  is  new  in  its  kind.   It  is  contended  however,  that  the 
mand  upon  the  general  principle  can  be  supported  by  analogy 
io  other  cases.  Upon  the  best  conaideratioi)  on  that  head  the^ 
hav^  not  been  able  to  state  any  case,  strictly  speaking  ajoajor 
gous.    I  feel  very  strongly, .  that,  this  claim  is  founded  in  natur 
ral  and  moral  justice;  and  if  it  could  be  sustained  upon  the 
general  principle,  the  Court  would  be  very  strongly  inclined  to 
[  ^89  ]     *  support  it:  but  if  it  is  to  be  determioed  upon  the  genieral 
principle,  it  must  be  decisively  put  upon  that,  ground,  and  npt 
tJpon  Bueh  a  ypon  an  analogy,  which  will  not  hold.    With  respect  to  the 
bill  by  an  in-  analogy,  the  bills  by  infants  have  .gone  upon  the  ground 
fa^nfanc '^^an^  mfancy,  and  the  character,  in  which  the  other  party  was 
the  character  ^'^^^^^     stand,  as  a  bailiff  or  receiver.   As  to  the  case 
of  the  Defend-     the  heir,  without  going  through  Dormer  y^Fortescue,  find, 
ant,  as  bailiff  the  other  cases  which  were  all  discussed  in  Pinoke  v.  Thornffr 
or  receiver.     eroft  (48),  I  do  not  Icnow  a  case,  in  which,  the  heir  haa 
No  such  bill  ^^'^^^  merely  as  heir  an  account,  not  stating  any  impedi^ien^ 
by  an  heir,   ^       recovering  at  law ;  that  the  Defendant  has  the  title- 
merely  as  such,  d^jeds  necessary  to  maintain  his  title;  that  terms  are  in  the 
unless  some    way  of  his  recovery  at  law ;  or  other  legal  impediments,  which 
impediment  at  io,  or  which  may  probably,  prevent  it ;  upon  which  probar 
law;  as  posses-  jjjiity  or  upon  the  fact  the  Court  founds  its  jurisdiction. 
dtTds'^bv^    .  The  case  of  the  dowress  is  upon  a  principle,  spmewhat. 
Defendant  entirely,  analogous  to  that  ,  of  the  hein    An  indul- 

Terms  &o.     gence  has  been  allowed  to  her  case  upon  the  great  difficulty 
of  determining  h  priori^  whether  she  could  recover  at  law, 
^  ot  ignorant 
the  dowress  (48)  1  Bro.  C.  C.  289. 

has  tnmed 

upon  the  difficulty  arising  from  her  want  of  information  and  the  possession 
of  It  by  the  Defendant. 
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^^rant  .'or  all  the  .drcumstances ;  and  the  pefraon,  against  IQOh 


whom  she  seeks  reUef,  as  was  «trongly  observed  hy, ihe  Master  puL^uj^^gy 
cf  the  Satis  ia  Cnrtis  Curtis^  having  in  his  possession,  all 
tiie  iafoimation  necessary  to  enable  her  to  establish  her  Wa9.«M- 
ri^tk  T^berefere  it  is  considered  unconscientious  in  him  to 
expose  her  to  all  that  difficidty,  to  which,  if  that  infi>nnation 
was  UaAy  imparted,  as  conscience  and  justice  require,  sha 
OHild  not  possibly  be  exposed. 

•The  case  of  mines-  is  very  different  upon  another  ground.    Oroand  of 
There  the  biU  will  originally  lie  against  the  party  himself:  ^^^^ 
if  not,  I  do  not  Imow,  that  originaHy  it  could  be  brought         5  ^^'^ 
against  the  personal  representative.  .  The  case  of  timber  is  J^j||^j^.^J[^^ 
also  upon  a  very  different  principle.   Lord  Hardwicke  says  timb^j. 
dieeaaeof  the  mines  is  in  the  nature  of  a  trade;  and  as  to  count  depends 
the  timber,  the  equitaUe  jurisdiction  is  put  by  him  tipon  upon  the  jarls- 
ttas,  to  prevent  a  multiplicity  of  suits  ^  and  tlie  Court  having  diction:. foa  ^if 
jurisdiction  ♦ith  regard  to  the  waste  takes  the  whole  together:  waj'uw*^  • 
but  he  states  expressly,  that  if  there  is  not  a  ground  for 
» injonctioii  to  restrain  waste,  the  party  must  go  to  law  (49  )•    .  r      ti  , 

The  case  of  tithes  is  also  very  dififerent.  When  severed  The  case  of 
diey  belong  to  the  tithe-owner.  It  is  an  acquisition  of  pro-  nt^es  tarns  • 
perty,  as  stated 'm  Hmmbhf  Trott^  put  into  the  possession  upon  the  pro-- 
of  a  party;  who  ought  to  give  it  to  another.  ^    perty  in  thd 

Upon  The  Bishop  of  Winchester     Knight  therefore  and  tithes, 
all  d^ae  cases,  there  must  be  either  a  difficulty  to  recover  at  There  ipust 
law,  or  fraud,  concealment^  &c  which  enables  the  party  t6  g^^'^  ta  *rei- 
say  otherwise  fhan  that  if  he  had  gone  to  law  he  would  have  ^^^^^  at  Uw 
recovered.   There  is  therefore  no  analogy  arising  'from  these  or  fraud,  con- 
eues.    If  I'was  obliged  to  decide,  whether  this  claim  could  cealment,  Ac 
be  supported  upon  the  general  principle,  I^sbould  wish  to 
bear  die  case  further  krgued,  before  I  should  venture  to 
introduce  a  new  decision  upon  this  subject.   But  I  am  relieved 
from  that  by  the  special  circumstances  of  this  case ;  which 
make  it  unnecessary  to  decide  upon  the  general  principle. 
The  Plaintiff  must  now  be  taken  in  this  Court  to  have  had  a 
dear  legal  right  to  the  possession  as  early  as  1791.    In  that 
jear  he  brings  an  ejectment  against  one  occupier.   The  b3I 

does 

{4tt)  Jetus  College  v»  Bloomy  tion  upon  equitable  waste,  ilfar- 
tAtk.  262.  See  post,  701,  n.  qnisof  Lamdoum  v.  Marchioness 
765.    Vol.  IX,  346.   DisUno-   of  Lansdoum,  I  Madd.  U6. 
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1S01.       does  not  inform  me^  why  he  i^bfitained  from  bridging  ejects 


PuLTBNBT  against  the  others  till  1794.   In  that  year  he  brought 

cjjectments  against  all  the  tenants;  and  then  they  in  a  mass 
WJuiRBN.    fed  the  justice  of  his  acting  against  one  only ;  and  they  make 
an  application,  a  very  ]^6per  application,  to  the  Court  of 
Knag's  Bench  to  restrain  him  from  proceeding  against  them 
iipon  this  ground,  distinctly  statedj  that  they  hold  by  ihe  same 
title  as  Lady  Cavan;  and  that  it  was  equitable,  that,  action 
should  decide  the  question  between  the  Plaintiff  and  all  of 
them;  praying,  that  the  Plaintiff  should  not  be  at  liberty  td 
proceed  one .  step  farther  against  them ;  undertaking,  that 
the  recovery  against  Lady  Cavan  should  bind  them,  as  far 
as  the  law  was  to  deal  between  them^  asserting  therefore^ 
that  the  Plaintiff  acted  with  great  j^opriety  iq  forbearing 
to  bring  actions  against  them  till  1794.   In  law  therefore 
Upcn  a  itKH   they  identify  their  case  with  Lady  Cavan^si.    It  was  not 
lion  for  a  new  adverted .  to  in  the  Court  of  King's  Bench,  that*  there  was  a 
trial  for  exces-  manifest  call  of  justice  upon  them,  to  have  done  more;  and 
tihlTcote^^  I  am  entided  to  say  so  upon  their  ordinary  practice ;  taking 
law  would  lake         tiiat  inquiries  shaU  not  prejudice  the  ultimate  rights  of 
care,  that  tile  P^^®"  ^7       effect  of  their  rules,  operating  as  injunctions^ 
right  of  the  •  If  a  verdict  had  been  obtained  in  an  action  for  damages, 
PlamtiflT         which  that  Court  might  think  excessive/  they  wfxM  hardly, 
should  not  be  grant  a  new  trial  without  taking  care,  that  the  Pluntiff 
prejadioed  by       ihe  interim  should  not  loose  all  benefit  of  the  verdict  by. 
2e  ^fendiliL  *      ^^^^  Defendant-   I  dlude  now  to  the  rule  with 

f  ^91  1  S^^^  propriety  adopted  in  the  case  of  Lord  DorcA^«/^(  50) 
and  a  gentibman  in  the  west  of  England.  It  would  have  been 
perfecdy  just  in  this  case,  to  have  said,  the  Defendants  should 
put  the  Plaintiff  in  the  situation,  in  which  he  would  have  been^ 
if  they  had  not  interposed.  That  however  was  not  added.  I 
do  not  stay  to  examine,  whether  it  was  necessary,  that  the 
judgment  in  the  ejectment  should  precede  the  action  for  mesne 
profits ;  but  if  it  was  necessary,  the  Plaintiff  could  not  avail 
himself  of  the  judgment,  affirmed  in  1795,  on  account  of  the 
bill  filed  in  this  Court;  insisting,  that  notwithstanding  the 
recovery  at  law  still  it  was  against  conscience,  that  the  Plaiiitifir 
should  have  the  possession  on  account  of  the  circumstances, 
tnaking  it  equitable,  that  he  should  not  avail  himself  of  his 

legal 

(50)  Pieydeliy.  The  Earl  of  Dorchester ,  1  Term  Rep.  B.  R.  620. 
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rights^  Upon  that  ground  the  injunction  was  obtained, 
ff  that  iiy unction  was  not  capable'  of  being  maintained  at  the 
bearing,  aod  it  was  not  suggested  to  the  Court  to  provide 
^gunat  acddent  )B8  to  the  mestie  profits,  I  cannot  agree,  that 
it  is  the  Plaintiff'a  fault ;  because  he  does  not  ask  enough.  It 
ur  the  duty  of  the  Counsel  to  inform  the  Court ;  and  if  diey  do 
axA,  and  the  Court  happens  not  to  have  acted  lipon  its  infor- 
wamtim  up  to  the  point,  which  it  ought  to  have  reached;  it  is 
bound  to  xelieve  the  l^ty,  as  far  as  it  can,  from  the  injustice^ 
to  which  the  shortness  of  its  proceedings  may  have  e^poded 
Aem.  If  upon  the  application  for  the  injunction  the  question 
iMidkbeen  put,  whether  the  Court  would  expose  the  Defendant 
in  that  cause  to  the  hazard  of  loldug  the-  rents  and  profits  of 
die  pieniisea  by  the  death  or  insolvency  of  the  Plaintiffs,  and 
die  Court  had  been  reminded  of  the  justice  due  to  the  De- 
findant  in  iUf  full  extent,  it  is  impossible  that  injunction  should 
have  been  granted  without  the  terms,  that  a  fair-  rent  for  the 
pienuaes  shoidd  be  brought  into  Court  from  time  to  time,  that 
die  Court  might  be  in  possession  of  a  fund,  that  would  enable 
it  to  do  justice,  whatever  accident  might  happen  during  the 
time  necessary  for  the  consideration  of  tiie  question,  whether 
be,  who  had  recovered  at  law,  -could  sustain  the  benefit  of 
duit  judgment. 

It  has  been  said  by  Mr.  FonblanquCy  the  action  for  mesne 
profits  omy  be  maintained,  though  no  judgment  has  been  ob- 
tsined.in  *  ejectment.  I  will  not  trust  myself  with  the  deci<-' 
mm  of  that  question  in  this  cause.  In  Norton  v.  Frecker  (51 ) 
Lord  Hardudeke  says,  trespass  will  not  lie  for  mesne  profits, 
tSI  .the  possession  is  recovered  by  ejectment.  I  will  not  say, 
there  can  be  no  action,  founded  iq>on  the  old  learning:  but 
onder  these  circumstances  I  am  not  bound  to  determine  that; 
for,  if  in  the  ordinary  action  for  mesne  profits  the  Plaintiff 
might  have  recovered  what  he  now  seeks  in  equity,  and  if 
imder  the  circumstances  of  this  case  he  has  beeu  restrained 
firom  proceeding  in  that  action,  and  all  conscientious  views  of 
tbe  case  require  me  to  say,  he  would  have  been  restrained  in 
any  other  action  from  receiving  them,  it  would  be  very  hard, 
dat,  because  he  did  not  make  the  experiment,  whether  that 
odier  species  of  action  could  be  maintained,  the  Court  will  give 
'         -  •  him 

(51)  1  Aik.  624. 
VouVL  G 
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No  relief, 
where  the  in- 
terest goes  be-, 
yond  the  pe- 
nalty of  a 
bond^  if  oc- 
casioned by 
the  delay  of 
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him  AO  reBef.  If  there  be  a  principle,- upon  which  Conrts  of 
justice  ought  to  act  without  scruple,  it  is  this;  to  relieve  par- 
ties agfunst  that  injustice  occasioned  by  its  own  acts  or  over- 
sights at  the  instance  of  the  party,  against  whom  .the  relief  is 
sought.  That  proposition  is  broadly  laid  down  in  dome  of  the 
.cases.  The  case,  in  which  the  Court  would  not  relieve,  though 
the  interest  went  beyond  the  penalty  of  a  bond(  52  )  still  strikes 
ine  as  a  very  strong  case.  If  the  Plaintiff  submitted  to  no- 
thing, by  the  mere  circiunstance  of  filing  the  bill  he  would  be 
taken  to  submit  t6  every  thing  conscience  and  justice  require. 
Upon  that  principle  he  woiild  be  held  to  do  that,  which  is  ju6t; 
and  the  Court  duly  acting  with  him  would  compel  him  to  pay 
l&e  principal,  interest  and  costs,  occasioned  by  his  delay.  It  ' 
may  he  said,  that  is  a  relief  given  against  a  Pldinti£^  coming 
for  relief.  I  consider  these  persons  as  Plaintiffs,  asking  an 
injunction,  and  impliedly  saying,  they  ask  it  upon  the  terms  of 
putting  this  Phuntiff  in  exactly  the  same  situation,  as  if  it  had 
been  determined,  they  were  not  entitled ;  for  otherwise  there 
is  no  colour  of  justice  caQing  upon  the  Court  to  discuss  the 
question,  whether  they  are  entitled  to  equitable  relief.  The 
case  of  a  remanet  at  nmprius  was  put.  If  the  application  is 
founded  in  fraud,  or  concedment,  or  misrepresentation,  I  am 
not  prepared  to  say,  a  Court  of  Equity  might  not  find  the 
means  of  relief  in  that  sort  of  case ;  but  it  is  very  different, 
where  the  party  applies,  not  upon  his  notion  of  what  die 
law  is,  but  upon  the  fact;  to  the  existetice  of  which  be 
does  not  administer  by  his  conduct.  Upon  that  it  seems  there 
*  can  be  no  relief  in  equity ;  for  it  is  not  the  act  of  the  par- 
ties; but  a  necessity  arising  out  of  the  act  of  third  -pmana, 
affecting  their  rights;  liot  done  at  the  instance  of  either  of 
them:  the  occasion  not  furnished  by  their  acts.  The  case  was 
also  put  of  a  creditor  prevented  from  obtaining  judgment  by 
the  act  of  this  Court ;  and  the  question,  whether  he  ought 
to  be  considered  as  a  judgment  creditor.  I  will  not  say,  what 
the  answer  might  be  to  the  case,  put  so  generally.  A  Court 
of  law  always  takes  care,  that  a* creditor  so  prevented  shall 
be  put  in  the  same  situation,  as  if  he  had  his  judgment,  and 
Coartfromob-  g^^j^  application  had  been  made;  and  I  rather  thmk,  in 
taintDg  judg- 

(52)  Ante,  79.   Seethe  note.  Vol.  I,  452. 
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nay  uwtanoe  of  an  application  for  an  injunction  it  is  the  duty  1801'^ 

«f  the  Court  to  C(Hisider,  whether  the  party  ought  not  to  have  _ 

die  benefit  of  his  judgment ;  and  if  the  Court  decides  wrong, 

I  rfiould  be  sorry,  if  the  Court  had  not  the  means  of  re-  Warrbk. 

The  ground  therefore,  upon  which  this  case  is  decided, 
is,  tfajit  the  re$  gestw  ahesw,  that  Dr.  Warren  has  amalgamated 
aid  Biixed  himself  irith  th^  other  tenants.   The  equity  as  to 
d  of  Aem  arises  from  their  joint  act,  operating  to  prevent 
die  Plaintiff  from  having  that  redress  at  law,  which  in  all 
monl  probability  he  would  have  had,  if  this  Court-  had  not 
interfered;  tfnd  which  in  all  moral  justice  he  ought  to  havq 
had.    I  had  considerable  doubt,  how  fisur  back  the  account 
SBgbt  to  go.   It  ought  to  go  back,  as  far  as  natural  justice 
mpms*    Where  there. has  been  an  adverse  possession,  and    Accouit  of 
upon  an  application  to  this  Court  upon  grounds  of  equitable  pro- 
wBef  the  Plaintiff  appears  entitled  to  an  account  of  the      confined  to 
rents  and  profits,  if  there  has  been  a  mere  adverse  possession,  fii^ 
widiout  fraud,- concealment,  or  an  adverse  possession  of  some  upon  grounds 
instrument,  without  which  the  Plaintiff  could  not  proceed,  q{  equitable, 
die  Court  has  said,  the  account  shall  be  taken  only  from  the  relief  against 
time  of  filing  the  bill  (53);  for  it  is  his  own  fault  not  to  file  a  mere  adverse 
it  sooner.    But  the  question  here  is,  not,  what  relief  is  due  poM^wion, 
to  die  Plaintiff  with  regard  to  the  period,  at  which  this  bill  ^>*oal  fraud, 
was  filed,  but  attending  to  the  circumstances  stated  by  this  -  * 
*  Un,  forming  the  Utta  of  the  prior  causes  in  this  Coilrt. 
Attending  to  those  circumstances,  the  question  is,  if  it  had 
not  been  for  what  passed  in  those  prior  causes,  would  not  this. 
Plaintiff  have  recovered  from  1791  :  and  do  not  the  circuub- 
itances  of  those  causes  demonstrate,  that  he  was  substantially 
and  in  consdenee  proceeding  adversely  firom  that  *  period,     [  ^94  ] 
until  he  was  restrained  firom  farther  proceedings ;  giving  notice 
to  qait;  and  making  a  fi)rmal  demand  of  the  possession; 
abstaining,  as,  they' say  themselves,  it  was  fit  he  should  abstain 
fiv  ever,  from  bringing  any  other  action  except  that  against 
Lady  Cacan.    He  has  therefore  demanded  the  rents  and  pro- 
fit! firom  1791  down  to  the  decree  in  the  other  causes.  If 
be  had  brought  an  action  for  mesne  profits,  as  soon  as  he 

could 

(53)  Ante,  Drwmuumd  v.  The  Duke  of  Sti  Albans,  Vol.  V,  4d3, 
lad  die  note,  439,  as  to  the  limitation  of  accoonts, 
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could  upon  the  ejectment,  the  production  of  the  record  would 
have  entitled  him  from  the  day  of  the  demise.  But  it  is 
ec|ually  clear  on  the  other  hahdj  that  would  not  necessarily 
have  prevented  him  from  recovering  from  the  time  his  title 
accrued ;  provided  he  gave  them  an  opportunity  of  questioor 
ing  that  title;  fori  take  it  to  be  clear,  he  is  not  bound  to 
demand  no  more  than  from  the  day  of  the  demise.  He  may, 
if  he  pleases  to  put  the  tide  in  hazard,  insist  upon  the  mesne 
profits  from  the  time  the  title  accrued ;  saving  only  thQ  benefit 
of  the  statute  of  limitations :  but  then  he  must  prov6  his 
title*  He  would  therefore  have  been  entitled  to  the  rents  and 
profits  from  179L  If  sb>  upon  what  ground  is  he  not  entitled 
in  equity  from  the  same  period? 

The  decree  must  therefore  be  according  to  the  prayer  of 
the  bill.  As  to  the  mode  of  estimating  the  mesne  profits, 
it  will  be  better,  that  they  should  settle  that  among  them- 
selves (54). 

(64)  Bond  v.  Hopking,  1  Sch.  Sf  Lef  .  413.  O'Dcnel  v.  Browne, 
1  BaU    Beat.  262. 


1801.  HUNTER,  Ex  parte. 

Though  un-  articles,  dated  the  23d  of  Notember^  1795,  between  ^ 

liquidated  dac  Smithy  an  auctioneer,  as  agent  for  the  petitioners,  trus- 
mages  cannot  tees  in  a  marriage  settlement,  and  Jenkins  Ktii.  Aubrey ^  in 
be  proved  un-  consideration  of  200/.  paid  to  Smith  Jenkins  in  part  of 
Jbn^oTb^r  agreed,  that  upon  payment  of  4470/.  upon  the 

sion  o     an  -  September  next  certain  estates  should  be  conveyed  to 

mptcy,  yet,  if 

the  demand  is  provided,  that  if  the  purchaser 

partly  of  that  should  fail  to  Complete  his  purchase  according  to  the  agree* 
nature, |.  ^g^-j  ment,  the  said  sum  of  200/.  should  be  forfeited  to  the*  ven- 
and  ^  ^  doirs;  who  should  be  at  liberty  to  resell  the  estate:  and 
parUy  liquidat-  J^^ns  should  payaU  the  expences  attending  the  same ;  and 
ed,asthedif. 
ference  of 

price  upon  a  resale,  the  creditor,  having  a  security,  may  apply  it  first  to 
the  former,  then  to  the  latter,  and  may  prot«  the  residue. 

Lien  under  the  usual  condition  at  an  auction,  that,  if  the  vendee  should 
fail  to  complete  his  purchase,  the  vendor  should  be  at  liberty  to  resell,  and 
the  vendee  pay  the  expenCes  and  make  good  the  deficiency, 
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make  good  all  deficiency  of  price  ahd  loss  of  interest  of  the  1801. 
inirehaae-inoney. 

Jenkins  fiuled  in  completing  the  purchase ;  and  upon  the  „  .  ' 
Ist  of  AuguH^  1797,  the  estate  was  put  up  to  auction  at  ' 
SwoMiea  ;  at  which  auction  Jenkins  again  was  the  purchaser 
at  the  same  price,  4670/.  i  and  Smith  received  a  joint  note  of 
WHBams  and  Aubrey  for  470/.  in  part.  This  sale  took  place 
opoD  the  usual  terms;  a  deposit  of  lOL per  cent.;  and  if  the 
parcbaiier  should  fiifl  to  comply  with  the  conditions  the  de- 
posit to  be  forfeited;  and  the  proprietors  to  be  at  liberty  to 
teD ;  and  the  deficiency,  if  any,  by  such  sale,  together  with 
aD  diarges;  attending  the  same,  to  made  good  by  the  de- 
fiuilter. 

Jenkins  again  fiuled  in  completing  his  purchase;  and  upon 
file  9th  of  February^  1798,  the  estate  was  sold  at  Garraway*B 
bt  S950C  Upon  the  l4th  of  July,  1798,  a^commission  of 
bankruptcy  issued  against  Jenkins.  The  petition^  attempted 
to  prove  a  debt  of  1349L  lis.  4d.  in  respect  of  the  difierence 
upon  the  re-sale  and  the  expences ;  including  the  following 
articles: 

Auctioneer's  charges  upon  the  re-sale       70  11  0 
Interest    -      ...      .      -      99  11  7 
Auctioneer's  charge         ...      44  10  0 
Moiety  of  auction  duty     -      -      -      86  17  6 
Solicitor's  charges     -      -      -      -      80  18  6 
The  amount  of  the  deposits,  and  2002.  paid  by  Jenkins  on 
aocoont,  were  deducted  firom  the  proof.    The  commissioners 
rqecting  the  proof,  tiie  prayer  of  the  petition  was,  that  they 
might  be  ordered  to  receive  it. 

Mr.  Cooke,  in  support  of  the  Petition. 
In  Bowles  v.  Rogers (55)  a  similar  case,  Liord  JRosslyn 
having  directed  a  re-sale  upon  farther  directions,  ordered 

the 

(55)  In  Chancery,  3Ist  Jafy,  rapt;  inter  alia,  to  compel  a 
1800.  The  bill  was  filed  by  a  specific  performance  of  an  agree- 
peraon  claimiog  titie  onder  the  meiit  made  by  the  baukrupt  with 
will  of  Sir  Richard  Bamj>fielde,  the  Plaintiff;  as  trustee,  for  the 
dated  the  17Ui  of  March,  1775,  purchaseof  estotesof  Siri^tcAard 
against  the  asaigDees  of  a  bank-  Bampfielde;  or,  if  the  Defend- 
ants 
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1801.       tbe  deficiency  upon  the  're-sde  to  be  proved;  saying,  the 
jj""^        whole  purchase-money  was  the  debt.    It  wa3  taken,  as  if  k 
„    ,  ^    was  a  mortgage.   This  is  a  contract  to  pay  a  certain  sum 
of  money  at  a  given  day ;  and  fells  exactly  within  the  sta* 
tute  (56),  providing,  that  debts  payable  at  a  future  day  may 
be  proved. 

Mr*  Lloyd ^  for  the  Assignees. 
Attending  to  the  drcumstanoes  and  the  nature  of  this  de* 
mand,  the  case  cited  is  not  applicable;  that  going  merely 
updn  the  difference  of  value,  a  mere  matter  of  calculation. 
The  demand  under  this  commission  is,  not  the  purchase-money 
or  any  other  certain  sum ;  but  the  difference  in  value  between 
the  sales,  and  the  interest  and  e^pences.  They  were  not 
liquidated  at  the  time  of  issuing  the  commission;  and  could  be 
recovered  onl/  in  an  action  for  damages.  It  is  impossible 
therefore,  t])at  they  could  be  within  the  statute  referred  to. 
Besides  the  difference  between  the  two  sums,  deducting  the. 
deposits,  there  are  the  interest,  the  charges  of  the  auctioneer, 
a  subject  for  evidence  before  a  jury,  a  moiety  of  the  auction 
duty,  and  the  solicitor's  charge.  These 'items  are  perfectly 
uncertain;  and  clearly  take  this  case  out  of  the  statute; 
which  relates  to  futiure  debts  having  no  contingency  in  them. 
What  Lord  Kenyan  says  in  Utterson  v.  Femon(67)  is  very 
applicable.  In  the  other  case  nothing  was  to  .be  done  but  to 
calculate  the  difference  between  the  two  sums ;  and  that  waa 

going 

ants  should  be  unable  or  nnwil-  that  re-sale  was  6016/. ;  and  the 
ling  to  perform  the  cootract,  that  cause  coming  on  for  farther  di- 
the  estates  might  be  re-sold ;  and  reotions,  the  Lord  Chancellor  di- 
if  the  purchase-money  arising  by  rected  that  sum  to  be  proved 
the  re-sale,  together  with  the  under  the  commission;  saying, 
deposit,  should  not  amount  to  the  whole  purchase-money  was 
ZlA^L  the  original  purchase-  the  debt;  and  the  vendor  had 
money,  that  the  Plaintiff  might  a  lien  upon  the  estate;  which 
be  admitted  a  creditor  under  the  proving  by  the  re-sale  deficient, 
commission  for  the  amount  of  the  residue  was  to  be  proved 
tbe  deficiency;  under  the  commission. 

Upon  the  17th  of  November,  (56)  Siat.  7  Geo.  I,  c.  31,  $.  1. 
1797,  a  decree^  was  made  for  a  (67)  3  Term  Rep.  B.  R.  639. 
re-sale.    The  deficiency  upon   4  Term  Rep.  B.  R.  blO. 
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gMog  a  great  way.  But  great  part  of  this  demand  wa^  |8o^. 
wiioQy  unascertained,  when  the  commission  issued;  and  was  pi'''^ 
odycapaWe  of  bemg  ascertained  by  a  jury.  ^pa^ 

Mr.  Caokfit  in  Reply. 
By  this  contract  it  was  agreed,  that  the  purchaser,  if  be 
should  not  perform  his  contract,  should  be  at  the  expence  of 
the  re-sale.  The  pe^tioners  npt  having  conveye4  the  *  estate,  [  ^  97  } 
had  a  pledge,  the  ti^e-deeds;  and  therefore  are  entided  tp 
apply  the  produce  of  the  property,  when  sold,  to  that  debt^ 
which  they^  could  not  prove  under  the  commission,  vup.  tb^ 
mterest  and  expences,  in  the  first  instance,  and  then  in  rer 
dnction  of  the  debt.  Where  aeredijtor  by  a  debt  arising  partly 
pievious  and  partly  subsequent,  to  ti!;ie  act  of  bankruptcy  jbias  a 
pledge,  he  may  ^ply  the  pledge  to  the  latter  first ;  which  wa^ 
delerwiied  by  Lcnrd  Tkurlow,  Ex  parte  Havard  ( 58  )•  Thia 
is  very  like  the  case  of  a  pledge.  If  the  estate  had  turned 
out  to  be  of  greater  value  than  4670/.  the  assignees  coiild 
not  have  redeemed,  and  insisted  upon  performing  the  con«» 
tiact^  without  giving  the  petitioners  the  interest  and  expences. 

Lord  Chancellor. 
Nothing  is  mpre  clear,  than  that  unliquidated  damagea 
camot  be  proved:  that  was  determined  in  Utierxonv.  Vernon. 
That  was  a  contract  to  replace  stock  upon  demand.   A  bank- 
mptcy  happened;  and  no  demand  was  made  before  the 
baakmptcy.    The  majority  of  the  Court  of  ^Cipg's  Bench 
at  first  thought,  it  could  be  proved :  afterwards  the  Court 
were  unanimously  of  opitiion,  that  it  could  notf  and  that 
dearly  was  Lord  Thurlou)^  opinion.    But  this  is  very  different. 
Ihis  is  a  sale  under  a  contract  for  the  purchase  of  an  estate ; 
by  which  the  purchaser  became  owner  of  the  estate,  and  the 
aeDer  parted  with  it.    The  condition,  in  case  the  purchaser 
should  fiul  to  complete  his  contract,  that  there  shall  be  a  re- 
sale, and  the  purchaser  shall,  make  good  the  loss  and  answer 
die  expences,  forms  a  lien  upon  the  estate  for  the  purchase- 
naney.   It  is  in  some,  respects  like  a  mortgaged  estate,  sold 
to  pay  the  mortgage-money :  and  the  residue  is  the  debt  to 

be 

(58)  1  Coohe't  Bank.  Law,  120,  4th  edit ;  8th  edit  by  Sfr.  RooU, 
U7. 
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1801.  be  proved:  but,  strictly  speaking,  it  is  not  in  the  nature  of 
Hunter,  A^nortgage;  for  if  the  second  sale. produced  more  than  the 
Ex  parte  original .  purchase-money,  the  purchaser,  who  had  violated 
his  agreement,  could  not  call  for  an  account  of  the  surplus ; 
or  if  he  was  really  a  mortgagor:  but  the  vendor  ccmtracts 
for  this  ;^  that  if  the  second  sale  produces  less,  he  shall  be 
considered  as  a  mortgagee;  9nd  shall  be  a  credits  for  the 
rest.  With  respect  to  the  objection  to  this  proof,  the  differ- 
ence between  the  sums  produced  by  these  sales  is  a  dear . 
liquidated  debt. .  As  to  some  items  of  the  account,  I  agree, 
[  ^98  ]  they-  could  not  be  prpved :  but,  *  considering  the  equity  of 
the  vendors,  they  may  Have  the  effect  by  a  circuitous  mode. 
I  remember  an  instance  of  a  mortgage  made  as  an  indemnity 
against  acceptances  of  cash  advanced  by  the  mortgagee.  Some 
of  the  bills  had  been  paid  before  the  bankruptcy :  but  he 
was  under  acceptances  of  bills  floating  at  the  tim^  of  the 
bankruptcy,  which  were  not  capable  of  being  proved :  but- he 
had  a  right  to  model  his  security ;  applying  it  first  to  those 
bills,  which  he  could  not  prove. 

Upon  the  authority  of  those  cases  then  the  vendors  in  this 
case  have  a  right  to  apply  the  sum,  produced  by  the  last  sale, 
first  in  payment  of  those  articles,  which  it  is  just  they  should 
receive,  but  which  they  could  not  prove  under  the  bank- 
ruptcy;  and  those  articles  being  taken  out  of  that  sum  will 
leave  the  sum  capable  of  being  proved.  In  that  circuitous 
way  therefore  they  are  entitled  to  prove. 

Let  the  commissioners  inquire  into  those  articles:  they  are 
to  be  first  satisfied  out  of  the  2950/. ;  deduct  the  residue 
from  the  original  purchase-money;  and  let  the  balance  bef 
proved. 
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THE  AMICABLE  SOCIETY  OF  LANCASTER, 

Rolls. 


'J^HE 


Ex  parte. 

» petitioii,  presented  by  John  Carless,  stated,  that  pte-    The  statate 
▼iously  to  February  179S,  James  Parkinson,  a  member  38  Geo.  III. 
snd  treasurer  of  the  Amicable  Society  of  Lancaster  for  that    M»  giving 
year,  having  as  such  treasurer  got  into  his  hands  the  sum  pj^fwtioe  to 
dTOL  belonging  to  the  society,  and  the  society  being         y^^jj  J^j^*^ 
possessed  of  the  further  sum  of  30/.,  such  sum  was  inFe-  mQ^ey  daeto 
bmary  1792  paid  into4iis  hands  as  treasurer;  and  thereupon  q^^^^ 
lie  executed  a  bond,  dated  the  13th  of  February,  1792,  to  their  officers, 
Ae  petitioner^  also  a  member  of  the  society,  and  appointed  dying  or  be- 
co-tieasurer  with  hhn,  in  the  penal  sum  of  200/.;  with  a  eonmg  bank- 
conditioa  to  be  voft  upon  payment  by  Parkinson,  his  heirs,  "*P*  ^  insoU 
executors,  or  administrators,  to  the  petitioner,  his  executors,  ^^^j^^**^' 
administrators,  or  assigns,  in  trust  for  the  society,  of  100/.,  jebts  due  from 
with  interest  at  4/.  I5s.  per  cent,  upon  the  13th  of  February  q^^jq^  indivi-  ' 
next  daany,andnot 
*In  October  1797,  Parkinson  died  intestate ;  and  his  widow  in  their  official 
took  out  administration.    The  petition' was  presented  under  characters, 
die  act  of  Parliament  (59);  alleging  notice,  before  the  admi- 

[•99] 

mstratrix  had  fully  admimstered :  th^  affidavit  in  support  of  it 
stating,  that  she  knew  of  this  debt  before  her  husband's  death; 
and  that,  except  tiie  sum  of  35/.  which  was  lent  to  Parkinson 
hj  the  sodety,  the  money  came  to  his  hands  as  treasurer, 
while  he  was  in  office. 

(50)  SUt.  33  Geo.  Ill,  c.  64,  shall  deliver  over  all  things  be- 

s.  10,  enacting,  that  if  any  per-  longing  to  t^nch  society,  and 

BOD  lippointed  to  any  office  by  shall  pay  out  of  the  assets  or 

loy  such  society,  and  entrusted  effects  all  sums  of  money  re- 

with,  or  having  in  his  hands  or  maining  due,  which  such  person 

possession,  any  monies  or  effects  received  by  virtue  of  his  said 

belonging  to  such  society,  or  any  office,  befpre  any  of  his  other 

lecurities  relating  to  the  same,  debts  are  paid  or  satisfied ;  and 

shall  die,  or  become  a  bank-  all  such  assets  and  effects  shall 

rapt,  or  insolvent,  his  executors,  be  bound  to  the  payment  and 

or  administrators,  or  assignees,  discbarge  thereof  accordingly. 
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1801.  The  administratrix  by  her  affidavit  stated,  that  her  husband 

-^^^        died  indebted  to  the  Crown  as  postmaster,  to  his  landlord  for 
Amicablb  bond  and  mortgage,  to  an  amount  exceedii^  the 

SoCiBTT     ceal  and  personal,  estate ;  and  that  soon  after  his  death  she 
of         gave  warrants  of  attorney  ;  being  threatened  by  the  creditors. 
Lancactbr,  She  denied,  that  any  application  was  made  to  her,  or,  that  she 
Exp^e,     had  any  notice  of  this  debt,  till  eight  months  after  his  dea|Ju 
%    She  also  stated/  that  diis  money,  or  the  greater  part  of  it,  hiad 
been  lent  to  him  under  a  vote  6f  the  society;  and  CQnaiste^l 
of  money  called  in  for  that  purpose;  and  was  not  in  his  hands 
as  treasurer. 

(60)  Master  of  the  Rolls.  « 
Wbetber  the    .  The  words  of  the  act  are  very  large;  suffident,  as  it  seems, 
preference  to  to  gpive  this  preference  against  debts  due  to  the  Crown;  thou^ 
Friendlysocie-  perhaps  it  would  not  be  so  construed.    The  debts  to  be  pre- 
^^Oi^UI  ^^"^  generally  all  debts  due  to  the  society,  but  only 

would  prevail*  ^  officer  or  trustee  of  the  society  :  but  if  the 

against  the  society  trusts  any.  person  upon  his  private  security,  those  debts 
(^Wn;  Qk.  l^^G  preference. .  The  question  therefore  is,  whether  ibis 
money  came  to  the  hands  o(  Parkinson  as  trustee  of  the  so- 
ciety. Upon  .the  whole  I  am  of  opinion,  this  money  was  not 
left  in  his  hands  as  a  member  of  the  society ,^  but.  was  vohmr 
tarily  left  in  his  hands,  after  he  ceased  to  be  trustee,  upon  his 
security.  It  is  really  incumbent  upon  these  societies  to  give 
early  notice  to  the  personal  representatives,  and  not  to  lie  by 
[  ^  100  ]  and  let  *  them  administer  the  assets.  The  act  does  not  limit 
any  time  for  making  the  demand  upon  the  administrator- 

The  ground,  upon  which  I  dismiss  this  petition,  is,  that 
this  money  Ivas  not  received  by  him  as  an  officer  of  the  so- 
ciety (61). 

(60)  Ex  relatwne.  Ex  parte  Stamford  Friendly 

(61)  Post,  Ex  parte  Ashley  ^  cisty.  Vol.  XV,  280.  Ex  parte 
Cbrser,  441.  Ex  parte  Rass^WZ.   BucUand,  Buck,  214. 
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CONSTANTINE  v.  CONSTANTINE, 

fJl^lllS  bin  was  filed  by  executors  to  have  the  rights  of  the 
parties  under  the  following  obscure  will  of  John  ConstaH- 
Ijae,  a  goldsmith,  ascertained.  After  directing  his  debti^  fu- 
neral espenoes,  Scq.  to  be  paid  out  of  his  estate  and  effects 
hy  hk  exeeutCNrs,  and  appointing*^  his  nephews  Richard  and 
J<m&ihm  CaiuiatUine  to  be  his  executors,  he  proceeded  thus : 
^  I  give  and  bequeath  all  my  household  furniture  of  eyerf 

*  description,  plate  and  linen,  china,  watches,  rings,  dia- 
^monds,  pier  passes,  images,  pictures,  and  all  the  books, 
"  and  my  meaning  is  that  she  shall  have  all  my  cloaths  at  her 

*  own  disposal,  and  every  thing  ^thin  the  house,  unto  my 
deaily  beloved  wife  Margaret  Considntine,  for  her  own  us^. 
I  also  give  and  bequeath  unto  my  dearly  beloved  wife  Mar* 
garei  Gmstantine  upon  trust  during  her  life  the  interest  of 

^  nrndry  funds  now  standing  in  my  name  at  the  Bank  o(Eng* 
*'bmd,  that  is  to  say,  New  5 per  cents.  4rper  cents.  Spercent* 
coMols,  j3  per  cent.  Reduced  Annuities,  S  per  cent.  Annui- 
^  ties  17S6,  S  per  cent.  Imperial  Annuities,  Short  Annuities, 
^  Long  Annuities,  Imperial  - Annuities,  and  New  South  Sea 
Annuities  and  it  is  my  will  and  desire  that  my  executors  grant 
^  a  power  of  attorney  t%  my  said  wife  or  to  whom  she  shall 
appoist  to  receive  her  dividends.  My  will  is  that  my  execu- 
**  ton  sell  stock  if  wanted  but  what  remains  unsold  to  be  kept 
"  m  my  name  until  after  the  death  of  my  dear  wife.  I  give  my 
"  said  wife  1000/.  S  per  cent,  consols,  to  be  paid  her  immedt- 
^  atdy  after  my  decease,  provided  there  is  not  money  sufficient 
^  to  pay  her  out  of  monies  in  hand.  I  give  unto  my  niece  Jane 
"  Comgianiiue  daughter  of  my  brother  Henry  Constantine  de- 
^  eeased  *  80001.  reduced  annuities  after  the  death  of  my  dear 
"'wife  I  leave  my  brother  John  Constantine  of  Settle  Yorkshire 
'  SOL  per  amrnm  from  my  death  during  his  life  allowing  how 

*  80/.  a  year  from  the  rent  of  the  houses  I  have  upon  mortgage 

*  and  after  my  brother's  death  I  give  to  his  son  Richard  Con- 
"  ikiniine  my  executor  for  ever  The  chariot  and  every  thing 
"belonging  thereto  I  give  to  my  dear  wife  and  th6  provision 

Ihave  made  for  her  will  I  hope  be  enabled  to  keep  it  To 
"  ttch  of  my  executors  I  give  601,  each  as  they  will  be  bene* 

"fitcd 


Rolls. 
1801. 
Mqy29ih. 
Rules  of  con- 
stmction  of 
wills : 

Every  word 
to  have  efieot, 
if  not  incon- 
sistent with  the 
general  inten- 
tion ;  which  is 
to  control: 

If  two  parts 

are  totally  in- 
consistent, the 
latter  prevails : 

If  a  meaning 
can  be  collect- 
ed, bnt  it  is 
wholly  donbt- 
fol,  in  what 
manner  it  is  to 
take  effect,  it 
is  void  for  un- 
certainty. 
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"  fited  hereafter  when  the  stock  comes  to  be  transferred  aft( 
"the  death  of  their  aunt  ilfor^ore^  Canstaniine  I  leave 
"  Jane  CanstatUine  mj  niece's  mother  10/.  a  year  during  hi 
"  life  and  Jane  ConstafUine*a  brother  'ffenry  Cansianiine  .SQ 
"  a  year  for  his  life  to  commence  at  my  decease  and  his  chai 
"  of  the  stock  that  will  fall  to  him  hereafter  shall  be  tied  u 
"  that  he  shall  only  have  the  interest  during  his  life  and  thi 
"  to  come  to  sister  c/iome  dong  with  her  share  she  have  wi( 
"  him'  which  is  my  will  and  desire  to  be  tied  up  for  tl 
"  issue  of  Jane  ConHantine  after  her  decease  but  every  one 
"  share  to  be  transferred  in  stock  The  issue  of  my  luroUM 
John  C&nstantine  children  share  and  share  alike  the  issi 
"  sister  Alice  Woodhead  the  same  and  brother  William  Coi 
"  «/aii/fii^  children  the  same  And  this  is  my  last,  will  ao 
"  testament  set  my  hand  and  seal  this  95  day  of  Januat 
"  1799." 


[  •102  ] 


The  testator  died  on  the  26th  of  January,  1799,  withoi 
issue;  leaving  his  widow  and  several  nephews  and  nieo 
surviving.  His  stock  consisted  of  1200/.  New  5  per  cents 
1000/.  4  per  cents. :  7000/.  3  per  cent.  Consolidated  Annuitie 
SOOO/.  3  per  cent.  Reduced  Annuities :  5100/.  3  per  cents.  172( 
5000/.  3  per  cent.  Imperial  Annuities :  100/.  per  annum  Sho 
Annuity :  201.  per  annum  Long  Aomuity :  20/.  per  amm 
Imperial  Annuity :  1008/.  6s.  8d.  New  South  Sea  Annuitiei 
1 100/.  Exchequer  bills.  The  testator  was  also  possessed  < 
leasehold  premises  at  Settle  in  Yorkshire,  household  fumitiir 
ready  money,  and  other  personal  estate. 

By  articles  executed  upon  the  marriage  of  the  testator  ai 
his  wife  Margaret,  dated  the  13th  of  January,  1769,  he  oov 
nantedi  that,  if  she  should  survive  bim,  she  should  have  fi 
her  own  use  *  all  the  rings,  jewels,  plate,  and  wearing  appai 
whatsoever,  which  she  then  had,  or  which  should  be  given  . 
her  during  the  coverture,  with  all  the  plate,  linen,  househo! 
goods  and  furniture,  belonging  to  him  at  the  time  of  h 
death;  and  in  case  there  should  be  no  issue  of  the  marriai 
living  at  such  time,  then  she  should  have  to  her  own  vl 
three-foiurths  of  all  such  other  personal  estate  as  he,  or  ai 
person  in  trust  for  him,  should  be  possessed  of,  interested  i 
or  entitled  to,  at  hb  decease,  after  pajrment  of  his  debts  an 
funeral  expences,  and  dower  or  thirds  of  his  lands* 
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The  cattse  stood  for  judgment. 

The  Master  of  the  Rolls, 
I  am  at.  last  under  the  very  disagreeable  necessity  of  giving 
jadgment  upon  a  case,  on  which  the  judgment  cannot  be 
flttidietoTy  to  the  Court,  and  by  which  I  must  be  sure  I  am 
not  performing  the  intention.  This  testator,  it  appears,  must 
Yum  totaOy  forgotten  the  whole  state  of  his  property.  The 
viD  itself  states  circumstances  plainly  shewing,  that  if  he  was 
campetent  to  make  a  will,  as  I  must  now  suppose,  ha  had  not 
about  him  that  degree  of  recollection,  which  a  testator  dis- 
pomg  of  his  property  ought  to  have.  I  know  no  rule  I  can 
i^pt  more  safely  than  that,  which  I  did  adopt  in  Sims  v. 
Dimghiy(,6Z\  and  upon  which  I  have  always  acted,  vix.  to 
give  eflfect  to  every  word  of  the  will ;  provided  an  effect  can 
be  given  to  it  not  inconsistent  with  the  general  intent  of  the 
whole  will,  taken  together;  for  if  the  general  intention  can 
be  collected,  it  is  the  duty  of  the  Court  to  adapt  every  regu- 
latbn  to  that  general  intent.  If  two  parts  of  a  will  are  totally 
inoonaistent,  and  cannot  possibly  be  reconciled^  the  proper 
rale,  as  I  thought  upon  that  occasion,  and  still  thii^,  is,  that 
the  latter  shall  prevail.  Doubts  have  been  entertained,  where 
die  same  thing  has  been  given  to  two  persons,  whether  they 
tkoold  not  be  joint  tenants :  but  the  case,  to  which  I  allude, 
18,  where  two  parts  of  the  will  are  totally  inconsistent ;  so  that 
it  ^  impossible  for  them  to  coincide. .  Another  rule  is  this : 
if  a  meaning  can  be  collected,  but  it  is  left  wholly  doubtfo^ 
m  what  manner  that  is  to  take  effect,  though  I  must  to  a 
certain  degree  run  counter  to  the  will,  I  know  no  other  means 
tban  by  declaring,  as  I  must  in  this  instance  with  regard  to  a 
Tety  considerable  part  of  the  property,  that  the  will  b  totaUy 
vnd  for  nncertainty. 

This  testator  appears  to  have  totally  forgot  the  covenant 
entered  into  upon  his  tnismriage.  It  is  plain,  the  legacy  to  his 
life  of  1000/.  3  per  cent,  consols  is  not  a  specific  legacy  of 
die  stock,  of  which  she  was  to  have  the  dividends  for  her  life ; 
bt  be  gives  it,  provided  there  is  not  money  sufficient  to  pay 
ber  out  of  the  monies  in  hand.  Upon  her  legacy  there  is  no 
question.   Upon  the  next  legacy  of  3000/.  reduced  annuities 

for 

(02)  Ante,  Vol.  V,  243.   See  the  note,  247. 
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180 U  for  a  long  time  I  thought  it  a  specific  legacy;  and  I  shoidd 
have  been  of  that  opinion,  if  it  had  not  been  for  the  pre- 
ceding legacy  of  1000/. ;  which  it  is  clear  he  did  not  mean  to 
be'  a  specific  legacy,  by  the  effect  of  that  proviso,  if  there 
should  not  be  sufficient  money  in  hand  to  pay  her  the  value  of 
that  lOeO/.  stock ;  leaving  her  in  that  case  the  dividends  of 
Uie  lOOOt.  stodc  afterwards.  I  am  forced  to  pat  some  such 
construction  upon  it.  Therefore  I  must  h<dd  that  legacy  of 
9000L  reduced  annuities  not  specific  (6S)  but  a  legacy  ci 
^uandtyt  Then,  as  to  the  bequest  of  -  an  annuity  of  90/.  to 
his  brother  c7b^,  and  what  immediately  follows  that,  I  defy 
any  inan  to  tell,  what  he  could  mean.  I  shall  only  give  to 
his  brother  that,  which  I  am  sure  the  testator  must  have 
meant ;  that  is,  the  annuity  of  30/. :  and  not  finding  that 
charged,  so  as  to  be  sure,  he  meant  it  to  be  a  charge  upon 
die  mortgage,  I  shall  determine,  that  it  must  come  out  of  die 
general  personal  estate.  As  to  Bichard  Canstitntine,  I  onoe 
thought  it  a  gift  to  him  of  the  mortgaged  premises :  but  I  am 
iiot  sure  the  testator  did  mean  that ;  and  I  must  see,  that 
Richard  Constamtlne  is  entitled  to  take  for  ever  that,  which 
his  father  was  to  take  for  Ufe.  After  the  death  of  John  Ccn^ 
Pontine  therefore  Richard  is  entitled  to  a  perpetual  annuity 
of  30/.,  but  not  charged  upon  the  mortgages.  He  gives  SOL 
each  to  his  executors;  stating,  that  they  will  be  benefited 
hereafter,  when  the  stock  comes  to  be  transferred  after  the 
death  of  their  dAxnt  Margaret  Constantine :  but  there  is^  no 
mention  of  any  share  or  proportion,  in  which  his  executors 
should  take ;  which  might  be  expected  to  follow.  Adhering 
to  the  rules,  that,  prevailed  in  Sims  v.  Doughty^  I  must  de- 
clare, that  the  legacy  of  3000/.  reduced  annuities  is  not  spe- 
cific, but  a  legacy  of  quantity ;  that  John  Constantine  is  en- 
tided  to  an  annuity  of  30/.  for  his  life ;  and  aftier  his  deadi 
Richard  Constantine  is  entitled  to  an  annuity  of  30/.  for  ever 
[  *104  ]     out  *  of  the  general  personal  estate,  including  the  houses  ; 

and  declare,  the  disposition  of  the  stock  after  the  death  of 
the  testator's  wife,  is  void  fi>r  uncertainty ;  and  dicf  residue 
is  undisposed  of,  and  divisible  among  the  next  of  kin  of  die 
testator. 

(03)  Ante,  Coleman  v.  Cole-   555,  568,  748.     Rafnumd  v. 
man.  Vol.  II,  639,  and  the  note,    Br^dJbelt,  Barton  v.  Cooke^  V, 
641.    Chaworth  v.  Beech,  Jnne$    199,  461. 
V.  Johnson,  Kirby  v.  Potter ^  IV, 
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BARRET  V.  BLAGRAVE.  ^  ^''^J^^'.r 

Ante,  Vol.  V, 

556. 

Stplieiior  General  and  Mr.  Grimwood  shewed  cause    The  injano- 

against  dissolving  the  injunction,  that  had  been  obtained  tion,  obtained 

m  this  cause  (64  ).  ^f^^  ^  breach 

The  answer  stated,  that  the  Defendant  had  for  a  consider-     covenant,  in 

aUe  time  kept  a  tap-house  in  Kefiningion  Lane;  and  had  gp^^^^^^* 

qypGed.  to  the  proprietors  of  FatMrAo// Gardens  for  a  lease  formance'dk- 

of  that  ground,  for  the  purpose  of  building  a  house;  which  solved  upon 

diey  refused :  but  they  agreed,  that  Digby  and  Sandbank  the  answer, 

dioald  take'  the  ground  to  build  on,  which  they  did ;  and  let  contradicting 

die  house  to  the  Defendant.    The  proprietors  of  VauxhaU  affidavits, 

knew  the  purpose,  for  which  the  house  was  intended;  went  shewing 

o?er  it  with  their  surveyor ;  recommended,  that  tables  should  ^^^^^^'^^  orse- 

•  veral  yean* 

be  pot  up  for  the  accommodation  of  the  customers;  and 

consented  to  round  off  some  of  the  pating  of  the  gardens,  to 
make  the  house  more  pubUc.  After  the  house  was  opened, 
Ae  lease  not  having  been  executed.  Sandbank  refiised  to  exe- 
cute the  lease  with  that  covenant,^  unless  they  would  consent, 
diat  this  trade  should  not  be  considered  a  breach  of  the  co- 
tenant;  and  a  memorandum,  dated  the  31st  of  JtUy^  1790, 
m  which  year  the  house  was  opened,  was  prepared  by  the 
surveyor  and  signed;  stating,  that  Mr.  Blagrave's  present 
mode  of  using  the  house  is  not  any  injury  to  the  proprietors 
of  VauxhaUy  nor  contrary  to  the  lease ;  upon  which  the  lease 
was  executed.  The  business  was  carried  on  from  the  £^  of 
Ifay,  1790,  until  the  injunction  was  obtained,  precisely  in 
die  same  way  without  objection.  The  Defendant  denies,  that 
he  retails  liquors ;  and  that  he  fitted  up  any  room  to  accom- 
modate .persons  coming  from  VauxhaU:  only  one  small  box 
vith  deal  tables  being  placed  there,  with  the  consent  of  the 
proprietors ;  and  the  persons  resorting  to  the  house  consist  of 
hackney-coach  men,  *  mechanics,  &c. ;  and  the  business  is  con-  [  •  105  j 
fined  to  the  sale  of  meat,  as  a  cook*s  shop.  The  Defendant 
denies,  that  any  persons  resort  to  this  house  from  the  pubUc 
gardens  for  the  purpose  of  refreshment,  and  retiun  after- 
wards. 


(64)  See  the  report,  ante.  Vol.  V,  555. 
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In  support  of  the  injunction  the  case  of  Gibbs  Y»Cole{6t 
was  cited/ as  an  authority  for  reading  affidavits  against  tl 
answer:  but  the  Counsel  for  the  Defendant  did  not  object  1 
reading  the  affidavits  produced  on  the  former  occasion. 

For  the  Plamtiff. 
This  injunction  is  in  nature  of  a  specific  performance.  TI 
application  was  made  upon  the  ground^  that  this  Court  woui 
have  enjoined  the  Plaintiff  from  proceeding  at  law :  the  penal^ 
being  in  terroremf  and  not  in  the  nature  of  specific  damage 
There  is  certainly  a  considerable  evidence  of  consent:  bi 
the  question  is,  whether  this  sort  of  evidence  can  be  admittc 
to  enable  them  to  get  rid  of  a  covenant  under  seal. 

Mr.  Pemberion,  for  the  Defendant. 
Under  these  circumstances  there  is  no  pretence  for  this  i 
junction ;  which  was  granted  upon  the  ground,  that  above  1( 
persons  of  a  night  have  quitted  the  gardens,  and  gone  to  tl 
Defendant's  house  for  refireshment,  and  returned  to  the  ga 
dens:  but  the  affidavits  do  not  bear  that  out;  amounting  on 
to  this;  that  100  persons  of  an  evening  have  been  seen 
that  house;  whereby  an  injury  is  stated  to  have  been  su 
tained  by  the  proprietors  of  the  gardens ;  and  the  other  fa 
is  denied. 

The  Solicitor  General,  in  Reply. 
The  two  questions  are,  Ist,  whether  this  business  is  with 
the  covenant;  and  if  so,  Sdly,  whether  the  evidence  refern 
to  in  the  answer  shall  get  rid  of  it. 

Lord  Chancellor. 
May  not  a  very  different  question  be  made ;  whether,  if  yi 
have  permitted  this  to  go  on  for  eleven  years,  you  must  n 
take  your  chance  at  law?  I  have  not  the  least  doubt,  tb 
what  is  stated  in  the  affidavits  is  within  the  terms  of  the  coy/ 
nant:  but  the  question  is,  whether  you  can  have  a  speeii 
performance  under  such  circumstances :  the  parties  having  frc 
the  execution  of  the  lease  eleven  years  ago  permitted  th 
covenant  to  stand  an  ineffective  part  of  the  lease.    I  rath 

doul 

(65)  3  P.  WUl.  254. 


imi. 


Barret 
Blaoravb. 
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doubt,  whether,  so  far  from  the  Court's  interfering  at  your 
instance,  a  hill  might  not  be  filed  to  prevent  your  suing  at  law 
upon  that  covenant.  If  there  are  equitable  circumstances  to 
prevent  your  taking  your  legal  remedy,  surely  they  will  pre- 
vent your  having  a  specific  performance* 


1801. 


.  Barret  . 

V, 

Blaoravb; 


The  injunction  was  dissolved. 


ON  the  22d  o{  May,  1801,  Sir  Richard  Pepper  Arden, 
having  resigned  the  office  of  Master  of  the  RoUs,  was  called 
to  the  degree  of  Serjeant  at  Law  in  LincoltCs-Inn  Hall,  under 
the  late  act  of  Parliament  (66),  and  appointed  Chief  Justice 
of  the  Court  of  Common  Pleas,  on  the  resignation  of  that 
office  by  the  Lard  Chancellor;  and  was  created  a  Peer,  by 
die  title  of  Baron  Alvanley,  of  Ahanley,  in  the  County  Pa- 
latine of  Chester. 

Sir  Wii«liam  Grant  was  appointed  Master  of  the  Rolls; 
and  was  sworn  a  Member  of  His  Majesty's  most  Honourable 
Pnvy  CounciL  • 

(M)  Ante,  the  beginning  of  the  4th  Volome. 


LORD  GREY  DE  WILTON  v.  SAXON.  1801. 

^PHE  Solicitor  General,  supported  by  Mr.  RomiUy,  moved  Injanctiou  on 
upon  affidavits  for  an  injunction  to  restrain  the  Defendant,  affidavit  to  re- 
t  tenant  to  the  Plaintiff,  from  breaking  up  meadow  for  the  «^^n  the  te-j 
purpose  of  building,  contrary  to  the  covenants  of  his  lease.  ®^  a  farm 

The  lease  contained  covenants  not  to  convert  any  meadow  ^'^^^j^J^'"*** 
had,  and  all  the  other  usual  covenants  m  a  lease  of  a  farm,  oontrwy  uTex-' 
onilar  to  those  in  PuUeney  y.  Shelton {67);  shewing  clearly  ^^^^ 
die  nature  of  the  lease,  for  the  purpose  of  tillage,  as  a  farm,    nant,  for  'the  ' 


(e7)  Ante,  VoL  V,  147,  260,  261.  Post,  Onsiow  v. 
WI,  173. 


purpose  of  • 
ballding.'  ' 

Wtether,  if  ] 
no  express  co«* 


venant,  it  would  do  upon  the  ground  of  wabte,  QMre. 
VouVL  H 
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1801. 


.  Lord  Orbt 
htL  Wilton 

V. 

Saxon. 


Lord  Chancellor  granted  the  injunction  till  appearance 
and  farther  order;  observingi  that  he  did  so  upon  the  ground 
of  the  covenant  not  to  convert  any  meadow :  otherwise  he 
should  doubty  whether  it  would  do  upon  the  ground  of  waste 
without  any  affidavit,  that  it  was  ancient  meadow. 


Mr.  Romilly  said,  that  question  was  much  discussed  in 
Brydgesy.  KUbume  a  case  upon  the  conversion  of  a 

mill  of  one  species  to  a  mill  of  another  species. 

(68)  Suted  ante,  Vol.  V,  689,  691,  in  Jackitm  v.  Caior. 


The  Marquis  of  DOWNSHIRE  r.  Lady  SANDYS. 


1801. 

Injunction  re-  TJNDER  indentures  of  settlement,  dated  the  2d  of  August, 
straining  te-     ^    1793^  ^^dy  Sandys  was  seised  of  the  manor  of  Own 
bersley^  and  the  mansion-house,  called  Ombersley  Court y  and 
other  hereditaments  in  the  county  of  Worcester y  as  tenant  for 


ornament  or 
shelter,  ex- 
tended to 
clumps  of  firs 
on  a  common 


nant  for  life 
withont  im- 
peachment of 

waste  from  without  impeachment  of  waste;  remainder  to  trustees 

cotting  timber  ^  preserve  contingent  remainders ;  remainder  to  the  Marquis 
growing  for  of  Doumshire  for  life,  and,  after  payment  of  the  sums  to  be 
raised  by  the  terms  after  created,  without  impeachment  of 
waste;  with  similar  remainder  to  the  Marchioness  of  Down" 
sMre,  and  remainders  over,  subject  to  the  said  terms,  to 
Lord  Hibborough  for  life,  without  impeachment  of  waste,  and 
two'mQesfi^o^      ^  other  sons,  and  other  remainders  over, 

the  house,  hav«*  terms  was  to  raise  money  to  discharge 

ing  been  pfamt-  mortgages,  and  3000/.  for  the  executors  of  Lady  Sandys  ;  and 
ed  for  oma-  the  deed  contiuned  a  proviso,  that  till  the  said  sums  should 
ment  }^  pdd,  it  should  be  lawful  for  the  trustees  at  such  time  or 

The  power  of  times  after  the  decease  of  Lady  Sandys  and  in' such  manner 
tenant  .for  life  as  they  thought  proper  to  enter  into  and  upon  all  or  any  part 
«nd^  the<ge.  or  parts  of  the  mianors,  &c.  by  the  said  indenture  limited  in 
^^J^^^'^  strict  settlement,  and  to  fell  and  cut  down  such  tunber  and 
peachi^rof  ^^^^  should  from  time  to  time  be  wanted  for  build- 

wi^tn,''  Aol  en-  other  necessary  purposes  therein  mentioned ;  and  «Iy 

by  im-  ^ 
plicatton  from  more  extensive  powers  given  to  trustees  for  special  pur-  ' 
poses  after  her  death. 
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to  fen,  cut  down,  and  seU  any  timber  or  other  trees,  which  1801. 
were  at  the  time  of  the  said  indenture  standing  or  growing,  ^j^^  M^T^uiMf 
and  which  should  from  time  to  time  thereafter  stand  or  grow  Dqwn shirs 
Qpoii  die  manors,  &c.  thereby  limited  in  strict  settlement  or  v. 
my  part  or  parts  thereof;  provided  that  such  falls  of  timber  l^^y 
or  other  trees  be  made  in  due  course,  and  at  proper  times  Sai^dys. 
of  die  year  for  felling  such  timber  or  other  trees ;  and  so 
that  the  same  do  not  in  any  wise  injure  the  beauty  of  the 
said  capital  messuage  or  mansion-house,  called  Ombersley 
Cowrf. 

In  this  cause  an  injunction  was  obtained  to  riestrain  the  De- 
foidant  from  cutting  down  or  felling  any  trees  or  timber 
standing  or  growing  for  ornament,  shade  or  shelter,  of  the 
mansion-house  and  buildings  at  Ombersley  Courts  or  any 
odier  houses  or  buildings  on  the  settled  estates,  or  which  grow 
l&r  ornament  in  any  of  the  vistas,  avenues,  walks, '  pleasure 
grounds  or  plantations,  belonging  to  Ombersley  Courts  or  to 
toy  part  of  the  estates,  hereditaments,  and  premises,  late 
belonging  to  Edwin  Lord  Sandys  deceased,  settled  and  con- 
veyed by  &e  indenture  of  settlement  to  the  use  of  the  Plain- 
tifi,  and  from  cutting  down  or  felling  saplings  growing  oh 
niy  part  df  the  said  states  not  proper  to  be  felled. 

Tlus  injunction  was  continued  till  answer ;  and  afterwards 
m  November  1799  upon  a  motion  to  dissolve  ther  injunction 
in  Older  was  pronounced,  continuing  it  till  the  hearing;  but 
it  was  varied  by  leaving  out  the  word  "  shade.*' 

A  motion  was  made  for  a  sequestration  against  the  De- 
ftndant  for  breach  of  the  injunction  by  felling  trees  on  Lineal 
ebmnum  in  the  parish  and  manor  oC  Ombersley ^  part  of  the 
ieCded  estate.   The  affidavits  in  support  of  the  motion  stated, 
diat  fhe  trees  felled  were  fir  trees ;  which  were  planted  with 
Mer  and  regularity  in  rows  and  clumps  for  ornament  to  the 
iud'oominon :  and  which  Irere  highly  ornamental,  not  only  to 
.&e  common,  but  io  the  surrounding  country  from  the  manner 
md  very  elevated  situation,  in  which  they  were  planted.  They 
presented  the  distance  of  the  nearest  plantation  from  the 
Mmdoii-house  to  be  two  miles. 
The  affidavits  in  opposition  to  the  motion  stated,  that 
Ltnfol  common  is  about  three  miles  from  the  mansion-house 

H  3  and 
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1801.  and  grounds  of  Ombersley  Court;  and  is  sepalrated  there- 
^  .   ^  from  by  land  of  other  persons,  n6t  the  property  of  the  De- 

DowNSHiRB  ^  tenant  for  lifej  and  is  not  evea  in  sight,  from 

9.  the  said  mansion-house  or  any  part  of  the  grounds ;  and  the 
common  is  open  and  uninclosed;  upon  which  the  copy- 
Sandys,  holders  have  a  right  of  common :  which  tliey  enjoy ;  that 
the  trees,  that  were  on  the  common,  were  not  planted  for 
the  ornament  of,  and  were  not  an  ornament  to,  any  part  of 
the  estate ;  and  though  the  trees  were  planted  in  clumps 
and  rows,  none  of  them  were  planted  in  vistas,  avenues, 
and  walks. 

The  farther  affidavits,  filed  in  reply,  stated,  that  the  com- 
mon may  be  seen  from  many  parts  of  the  grounds ;  and  that 
parts  of  the  estate  are  contiguous  to  the  common. 


Mr.  Mansfield^  Mr.  Trower^  and  Mr.  Tliomson^  in  sup- 
port of  the  motion — Mr.  Ricfuirds,  Mr.  Sutton^ 
Mr.  RomiUy,  and  Mr.  Stratford,  against  it. 

Lord  Chancellor. 
When  this  Court  took  upon  itself  to  depart  from  the  rule 
of  law  as  to  waste,  and  interpose  its  restraining  power,  upon 
what  is  called  equitable  waste,  beyond  the  rule  of  law,  one 
duty  at  least  was  imposed  upon  the  Court ;  to  define  with  pre- 
cision and  accuracy,  in  what  cases  the  Court  would  interpose, 
and  to  take  great  care,  that  in  the  terms  of  its  injunctions  a 
language  should  be  adopted,  that  might  be  clearly  under- 
stood by  the  parties,  whose  rights  were  to  be  bound  at  such  a 
peril  as  that  of  disobeying  an  injunction  of  this  Court.  But 
the  Court  has  in  all  times  upon  this  subject  adopted  language 
exceedingly  difficult  to  be  understood.  In  arguing  cases  of 
this  sort  I  have  been  asked  from  this  place,  what  I  meant 
by  thriving  timber,  timber-Uke  trees,  and  ornamental  tim- 
"  ber  and  I  have  not  been  able  to  give  any  further  answer 
than  by  referring  to  the  language  of  the  Court  in  former 
instances. 

Upon  this  question  I  cannot  admit  the  argument,  that  my 
mind  is  to  be  influenced  in  any  degree  by  the  propriety  of  the 
injunction.  If  it  goes  beyond  the  terms,  in  which  other  in- 
junctions have  been  granted,  or  the  reach  of  the  principle, 

and 
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aod  I  think  this  injitnction  does  not^  the  true  line  of  con^  1601. 

duct  would  have  been  to  have  applied  to  the  Court  to  alter  .  m 

^  -  ,         .  ,    ,  TheMarquisof 

the  terms  of  the  injunction,  and  not  to  have  risked  a  dis-  Pqwnshire 

obedience  to  it.  A  party  di8obe3ring  an  injunction  is  not  at 
Kberty  to  shelter  himself  by  saying,  the  Court  was  wrong  in  I^dj 
granting  the  injunction  in  such  terms.  The  case  stands  Sandy«. 
before  me  upon  this  dry  question ;  whether  the  Defendant 
is  within  the  meaning  of  this  injiuction  prohibited  from 
cutting  the  trees  upon  Lineal  common*  By  the  terms  used 
m  diis  injunction  I  understand  trees  very  distinguishable  from 
trees,  to  which  the  word  omamentaF  only  can  be  applied. 
Many  trees  may  be  ornamental,  and  yet  not  within  the  mean- 
ing of  the  words  in  a  process  of  this  kind  "  standing  or  grow- 

ing  for  ornament"  It  is  difficult  to  comprehend  these  trees 
under  the  words  ''vistas,  avenues,**  &c.  The  parties  cer- 
tainly have  been  always  left  by  the  language  of  the  Court  at 
great  hazard,  to  determine,  what  is  or  is  not  timber  growing 
&r  ornament.  In  Chamberlayne  y.Dummer  (69),  the  case 
of  Mr.  Joknes  (  70 )  and  his  mother,  and  a  great  variety  of 
others,  persons  of  taste  upon  this  subject  have  differed ;  and 
the  taste  of  Mr^  Brown  has  been  set  up  against  the  taste  of 
bnaer  systems.  The  principle,  upon  which  the  Court  has 
gone,  seems  to  be,  that,  if  the  testator  or  the  author  of  the 
mterest  by  deed  had  gratified  his  own  taste  by  planting  for 
ornament,  though  he  had  adopted  the  species  the  most  dis-p 
gusting  to  the  tenant  for  life,  and  the  most  agreeable  to  the 
tenant  in  tail,  and  upon  the  competition  between  thpse  parties 
•  the 

(09)  1  Bro.  C.  C.  1G0.  Other  Uams  v.  M*Namara,  Vol.  Vlir, 
orders,  June  1768,  and  3  Bro.  70.  Day  v.  Merty,  XVI,  375  ; 
C.  C.  549.  See  abo  132,  and  The  Attorney 

(70)  Jokne$  v.  Johnes,  Hilary^  General  v.  The  Duke  of  Marl" 
1797.  Other  Orders  of  Injanc*  borough,  3  Madd.  498 ;  bat  this 
tkm  sgainst  catting  ornamental  has  not  been  extended  beyond 
tiober  were  made  io  Lord  Cas^  trees  planted  or  growing  for  or^ 
timmtM  V.  Lord  Craven,  Decern^  nameot,  as  id  avenues  or  vistas, 
bar,  1733.  Leiyhton  v.  Leiyhton,  to  timber  merely  ornameotal,  ?i9» 
March,  1747-8.  O'Brien  v.  an  extensive  wood:  Post,  Burye$ 
CtBrien,  May,  1751.  Jebb  v.  v.  Zamft,  Vol.  XVI,  174.  Womb- 
Jebb,  April,  1792.  Post,  Lord  well  v.  Lady  Belasyse;  nor  to 
Tamwartk     Ferrers,  419,   Wil-   timber,  too  yooog  to  be  felled 

ia 
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1801.       the  Court  should  see,  that  the  tenant  for  life  was  right, 

.   ,  the  other  wrong,  in  point  of  taste,  yet  the  taste  of  the 
ThcMarquMof  »»      r  »  /  ^ 

DoWNSUIRB 

„^  in  a   course  of    husband-like  tecting  premises  from  the  el 

Lady  management:  SmytheY.  Smythe,  of  the  sea:    Coffin  C 

Sandys.  2  Swanst.  251 ;  nor  to  trees  pro-  iJac.  70. 

WoMBWELL  V.  Belasyse.  {Ffom  a  Shart'hand  Writer*$  N 
In  Chancery,  April  22,  23,  1826. 

Tenant  for  life        The  Lord  Chancellor.  tenth  part  of  the  wood  stan 

urithout  im-        The  doctrine  of  the  Court  is  it  would  be  most  absurd  t 

peachment  of    extremely  well  settled.    If  the  quire,  that  the  whole  shon 

waste  restrain-  object  in  planting  timber,  or  in  left.   Neither  do  I  recollec 

ed  by  iojunc-  i^^^j^g  ^^^^  standing,  is  or-  issue  ever  directed  upon 

lion  from  cut-  lament,  whether  that  object  is  and  in  directing  an  issue  1 

ting  Umber      eflected,  whether  the  effect  is  tion  must  be  had  to  the 

standin  ^  for^'  ^^^^  ornamental,  or  the  most  rests  of  all  parties ;  that,  i 

absurd  exhibition  that  ever  was  injunction  restrains  the 

ornament  or 

shelter  by  an    P*^®^"^®^*  *****  Court  will  pro-  right  to  cut  timber,  security 

absolute  owner  *^®'        timber ;  and  the  pro-  be  given,  that  in  case  0 

of  the  estate;  *®®^o**  is  not  confined  to  trees  death  of  him,  whose  enjoj 

whether  orna-  planted,  or  left  standing,  as  or-  of  that  legal  right  may 

mental,  or  the  namental  to  a  house  or  park :  been  restrained  improperlj 

reverse  :  the    nor  does  it  depend  on  the  dis-  estate  shall,  to  the  extent  c 

protection  ex-  tance  from  the  mansion  ;  but  I  benefit  he  would  have,  di 

tended  beyond  Jo  not  recollect,  that  it  has  gone  from  the  exercise  of  that 

the  mansion  ^^t^n^ .  Hj^t,  if  a  ride  be  reimbursed  by  those^ 

house  to  rides       ^^^^  through  a  wood,   in  restrained  hira.   I  think 

which  wood  the  proprietor  has  that  two  issues  would  be  i 

J  ^  been  in  the  habit  of  cutting  tim-   sary ;  not  only  whether  th 

wood  at  a  con- 

aiderable  dis-  repair  of  the   ber  was  planted,  or  left 

tance :  but  not  °*an>*<>°*  *^^*  ^^^^  protect  ing,  for  ornament,  but  alsc 
to  the  whole  whole  wood  from  being  cut  far  consistently  with  that  c 
wood,  to  pre.  at  the  time  of  making  the  ride,  trees  might  be  cut;  as  I  < 
Tent  cutting  <^d  in  all  future  times :  as,  if  hold,  that  the  effect  of  n 
other  parts  for  the  purposes  of  that  ride  can  a  ride  through  a  wood  is 
repairs  and  be  as  well  consulted  by  leaving  a  that  an  axe  shall  not  be  I 
sale. 

Security,  to  reimburse  the  tenant  for  life',  if  wrongfully  restrained,  to  be 
ascertained  by  the  Master ;  and  issues  directed,  whether  the  timber,  or 
any  part,  was  planted  or' left  standing  for  ornament  or  shelter  by  any  former 
owner,  of  what  estate  and  interest  to  be  indorsed  on  the  pwtea;  and 
whether  consistently  with  such  purpose  any  and  what  part  may  be  cut  for 
repairs  or  sale. 
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tdiOT,  Eke  his  wiU»  Jnnds  them;,  and  it  is  sot  competent  to  1801. 
tbem  to  substitute  another  species  . lof.  ornament  .foe  that«  xheMarquisof 

which  DOWNSHIRK 


the  root  of  a  tree  in  that  wood ; 
vihich  wookl  lie  carrying  this 
AMtiiiie  to  an  extent,  to  which 
iihsi  never  yti  gone» 

Ia.fraaiiog  the  issue  another 
tfuag  also  most  be  attended  to ;. 
hj  wImoi  the  trees  were  planted 
or  left  standing  for.  ornament: 
as,  if  thej  hsd  been  planted  by 
tenant  for  life  without  impeach- 
■ni  of  waste,  unlets  afterwards 
left  standing  with  that  Tiew.bj 
umm  person  having  the  iaberit- 
■BBS,  ihej  would  not  be  entitled 
lathis  proteetion. 


2ke  Lord  Cuancbllor. 
9.  This  is  an  application  to  dis- 
fharfo  an  order  of  the  Vice 
QmmeUkfr^  directing  an  i^ue  to 
tffj,  whether  certain  trees  in  a 
wood,  called  Pruiwoodf  part  of 
^Ntwlmrgk  estate*  were  plant- 
V  lefi  sUndiog  for  ornament 
Id  the  mansion  hops^,  park, 
frooodsy  Ac.  an  order  formed 
upon  the  eqaiUble  doctrine  of 
Ibis  Court,  with  reference  to 
waste.     I  do  not  apprehend, 
that  there  are  any  particular 
oreurastances   requiring  atten* 
tion:    but  the  question  turns 
limply  upon  this ;  whether  Lady 
Vkarlotit  Beiatifte,  being  now 
tenant  for  life  without  impeach- 
iMut  of  waste,  can,  consistently 
with  that  equiUble  doctrine, 
riercise  the  legal  right  she  ui^ 
questionably  has.  First,  I  may 


stete,  as  established  doctrine, 
that  the  question  is  not,  whether 
the  timber  is,  or  is  not,  orna- 
menUl :  but  the  fact  to  be  de-. 
termined  is,  that  it  was  planted 
for  ornament;  or,  if  not  origi-; 
nally  planted  for  ornament^  wash- 
es we  express  it,  left  standing- 
for  ornament  by  some  person,, 
having  the  absolute  power  of 
disposition.  If  such  a  proprie- 
tor had  eyen  the  bad  taste  to 
plant  or  leave  sUnding,  a  couple 
of  yew  trees  out  in  the  shape 
of  peacocks  on.  the  roadside^! 
do  not  shrink  from  what  I  laid 
dpwn  in  Tke  Siwrqm$  of.  Dowm- 
sAtre  Imdff  i^bic^,  (ante,  107) 
that  they  .mqst  be  protected, 
until  some  person,  having. th» 
same  absolute  power  of  dispo- 
sition with  more  correct  taste, 
comes  into  possession ;  and  this 
doctrine  applies  in  the  same 
msuner  to  a  pleasant  ride,  al- 
though at  the  distance  of  twa 
miles  from  the  mansion  house  ; 
but  I  do  not  agree,  that  a  mere 
tenant  for  life,  coming  into  pos^ 
session,  can  vary  th^  estete. 
That  can  be  done  only  by  soma 
person  having  the  uhsolute  do- 
minion over  it. 

A  farther  subject  of  consi- 
deration is,  how  far  this  protec- 
tion can  be  applied  to  an  avenue 
or  ride  through  a  wood,which  had 
previously  supplied  timber  for 
thp  purpose  both  of  repairs  and 

sale; 


Lady 
Sandys. 


April  23d. 
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TLe  Marquis  of 

DOWNSHIRB 
V. 

Lady 
Sandys. 


which  the  testator  designed, 
most  fit  method  of  cloathing 


sale;  how  far  the  act  of  mak- 
ing that  ride  is  to  be  considered 
as  a  consecration  of  the  wood 
to  this  purpose  of  ornament. 
It  seems  to  me  rather  a  strong 
proposition^  that,  if  tenant  in 
tail  or  in  fee,  whose  predeces- 
sors had  supplied  all  the  exi- 
gencies of  the  estate  and  all 
their  own  exigencies  by  an 
appropriation  of  the  timber  and 
sale  of  part  of  it,  forms  a 
ride  or  avenue^  all  the  withered 
arms  and  branches  must  remain 
for  OTcr  in  that  state,  which  one 
of  the  affidavits,  on  which  this 
injunction  has  been  granted,  and 
this  issue  directed,  represents  as 
most  ornamental  on  ^Yorkshire 
estate.  I  have  known  instances 
on  an  application  for  an  injunc- 
tion of  an  inquiry  directed  be- 
fore the  Master  to  ascertain, 
whether  trees  were  planted  or 
left  standing  for  ornament;  a 
course  which  I  can  easily  con- 
ceive may  lead  to  a  great  length 
of  unnecessary  proceeding,  and 
Legal  right  of  prove  extremely  prejudicial.  A 
tenant  for  life  tenant  for  life  without  impeach- 
without  im-  inent  of  waste  has  the  right  by 
peachment  of  j^w  to  cut  timber,  and  apply  the 
waste  to  cut    produce  to  his  own  use;  and  if 

th  ^^^^^  restrains  the  exercise 

P  J  Mie  pro-  ^y^^^  j^^^j  ^.^^  witliout  mak- 
ing the  party,  at  whose  instance 
the  injunction  is  granted,  give 
ample  security  to  insure  justice 
being  done,  in  case  it  should 
turn  out,  that  the  restraint  ought 


dupe  to  his 
own  use. 


The  question,  which  is  the 
an  estate  with  timber  for  - the 
purpose 

not  to  have  been  imposed,  it 
may  happen,  that  after  the  death 
of  that  tenant  for  life  his  estate 
may  lose  the  value  of  that  .tim« 
her,  which  he  had  a  legal  right 
to  cut  In  a  case  of  this  sort 
it  is  extremely  difficult  to  ascer- 
tain, whether  this  timber  was* 
planted  or  left  standing  for  orna- 
ment by  a  person  having  such 
an  interest  in  the  estate,  that  hia 
will  was  to  control  those,  who 
were  to  take  after  him;  and, 
when  the  affidavits  leave  the 
question  excessively  doubtfid, 
the  Court  cannot  possibly  send 
it  to  a  farther  inquiry,  unless 
the  person  calling  for  it  will  give 
such  security,  that,  if  it  shall 
appear,  that  this  lady  had  the 
right  to  cut,  and  ought  not  to 
have  been  restrained,  she,  or 
those  who  take  after  her,  shall 
be  reimbursed  the  whole  value. 

Although  I  do  not  recollect 
an  instance  of  sending  such  a 
question  to  a  jury,  I  think  there 
may  be  cases,  in  which  that 
course  ought  to  be  taken  ;  ad- 
mitting both  a  more  speedy 
and  a  better  decision  than 
in  the  Master's  office :  but  it 
would  be  extremely  dangerous 
to  send  it  to  a  jury  without  very 
special  directions,  not  only  for 
ample  security,  but  also  con^ 
fining  the  issue  to  these  ques- 
tions; whether  the  timber  was 
planted  or  left  standing  fororna^ 
mcnt,  and  by  whom ;  and  what 

estate 
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porpoie  of'  omament,  caimot  be  safely  trusted  to  the  Court 
The  principle  has  been  extended  from  ornament  of  the  house 

to 


180l« 


eittte  tliat  person  had:  other*- 
tise  we  shall  be  .  left  jast  where 
we  wei9,  with  a  verdict  upon 
efidsooo  Iroch  as  these  affidaviU 
ftfford;  amoiuyiig  .to  no  more 
than  that*  which  no  man  can 
doabtt  that  these  woods  are  or- 
Qt mental  to  this  estate.  Ano- 
ther ioqairy  mast  be  aided ;  (for 
this  does  appear  to  me  to  go 
eoDsiderablj  beyond  what  has 
ken  the  doctrine  of  this  Court) 
whether  the  act  of  catdng  rides 
through  a  wood,  certainly  a  cir- 
eaoutaace  of  eridence,  that  the 
wood  was  in  some  measure  ap- 
propriated, and  intended  to  be 
tppropriated,  to  the  parpose  of 
mament,  is  inconsistent  with 
eattlng  a  great  psrt  of  that  wood, 
kaTiDf  saflScient  to  answer  that 
farpose  of  ornament;  and  upon 
this  the  acts  of  the  owner,  who 
made  those  rides,  will  be  ex* 
tremely  material;   as,  if  that 
owner,  after  those  rides  were 
nade,  had  been  in  the  habit  of 
CDttiog  in  that  wood  for  the  pur- 
pose of  repairs  and  sale,  it  can- 
not be  represented  as  his  inten- 
tioB,  that,  not  a  sufficient  part, 
iNit  the  whole  wood,  should  be 
coosecrated  to  that  purpose  of 
vmament,  so  that  a  Court  of 
tqsity  mast  say,  it  shall  sUnd 
util  it  shall  be  entirely  decayed. 
Let  the  Plaintiff  go  before  the 
Muter,  and  give  such  security 
u  will  in  the  Master's  judgment 


secure  to  the  Defendants  the 
value  of  all  the  trees,  which  the 
Defendants  shall  be  prevented 
from  cutting  by  the  injunction 
of  this  Court,  in  case  it  shall 
finally  turn  out  in  the  judgment 
of  this  Court,  that  they  ought 
not  to  have  been  enjoined  in 
Equity;  and  let  the  Master  pro-* 
ceed  de  die  in  diem.  Declare, 
that  in  the  issue  hereinafter  di- 
rected it  is  intended  by  this 
Court,  that  the  jury  shall  try, 
and  determine,  not  whether  the 
timber  in  question,  or  any  part 
of  it,  is  ornamental,  but  whether 
the  timber  in  Presttoood,  or  any 
part  thereof,  ornamental  or  not, 
was  planted  or  left  standing  for 
ornament  or  the  purpose  of  shel? 
ter  by  any  former  owner  of  the 
estate:  Sdly,  whether  consis* 
tently  with  the  purposes,  for 
which  such  trees  were  planted 
or  left  standing,  if  planted  or 
left  standing  for  ornament  or 
shelter,  any  and  what  part  thereof 
may  be  cut  for  the  purposes  of 
repairs  or  sale ;  and  let  the  jury, 
in  case  they  shall  find,  that  such 
wood,  or  any  part  thereof,  was 
planted  or  left  standing  for  orna- 
ment or  shelter  by  any  former 
owner,  indorse  upon  the  Postea 
what  estate  and  interest  in  the 
lands  such  former  owner  had, 

1  do  not  confine  the  directions 
to  the  mansionThouse ;  declaring 
my  opinion,   that  consistently 

^iM» 


The  Marquis  of 

DOWNSHIBS 

Lady 
8ANj»ra. 
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1801.  to  out-houses  and  grounds^  then  to  plantations,  vistas^  ave- 
The  MiT^oisof  ^  rides  about  the  estate  for  ten  miles  rqun4» 

DowNSHtRB  principle  has  been  rightly  appHed,  it  is  very  diflScuIt 

V.  in  argument  to  say»  it  cannot  be  applied  to  a  common  aawell 
as  in-field  lands;  and  that  the  contiguity  or  remoteness,  if  de 
Sandys,  j'acio  it  was  planted  for  ornament,  can  alter  the  principle^ 
[  ♦111  ]  upon  which  ♦the  rule  of  the  Court  is  t6  be  appKed.  As 
to  its  being,  not  part  of  the  estate,  but  the  property  of  this 
Lord,  with  common  rights,'  suppose  a  manor-house  at  one 
side  of  the  extremity  of  a  very  large  estate ;  and  a  common 
is  on  the  east  side  of  the  House,  and  upon  that  common  die 
Lord  has  planted  ornamental  trees  in  tiie  same  form  as  in 
the  in-field  lands  upon  the  west  side  of  the  house :  those  treei 
being  admitted  to  have  been  planted  for  ornament,  will  the 
injunction  be  confined  to  the  west  side,  and  not  extended  tc 
the  common  ?  If  contiguity,  which  exists  in  the  case  I  non 
put,  ;s  necessary,  can  it  be  said,  that  if  there  is  a  very  small 
slip  of  land,  a  single  field,  and  the  owner  of  the  estate  bai 
been  exerting  all  the  providence  of  hb  life  in  endeavouriac 
to  purchase  that  slip,  and  in  the  hope  of  succeeding  hai 
planted  the  common,  that  circumstance  will  alter  the  rule  ol 
the  Court,  and  prevent  the  injunction  from  going  to  thi 
plantation,  admitted  to  be  planted  for  ornament?  Is  con 
tiguity  necessary  for  the  whole  of  the  land,  or  for  a  smal 
part?  Will  the  greater  or  less  degree  of  remoteness  alter  it 
i  am  of  opinion,  it  will  not.  I  agree,  the  facts  of  contigtdty 
remoteness,  &c.  are  very  fit  to  be  considered,  when  the  fad 
whether  the  common  was  planted  for  ornament,  is  unde 
discussion:  but  if  the  true  conclusion  is,  that  it  was  fo 
ornament,  why  is  not  that  common  to  be  considered  as  mud 
a  part  of  this  estate  to  be  protected  as  any  other  part  o 
the  estate? 

My  construction  therefore  of  this  order  is,  that  it  will  em 
brace  trees  or  timber  planted  upon  the  common  in  question  a 
part  of  the  estate :  and  I  think,  the  injimction  ought  to  g 

thi] 

with  this  doctrine,  which,  I  ad-   therefore  not  only  the  mansioi 
tnit,  has  taken  great  liberties   house,  but  these  rides  and  she! 
with  the  rights  of  mankind,  I   ter  to  the  park  also,  must  h 
mast  abide  by  what  has  been  protected, 
laid  down  in  such  cases;  and 
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ditis  fiir;  for  it  is  evident,  the  vjews  of  the  author  of  the  1801. 
omament  of  this  estate  will  be  wholly  disappointed,  if  the 
protection  is  not  afforded  in  the  extent  of  this  injunction.  Downshirs 
Looldiig  at  all  the  estates  in  the  north  of  England,  where  the  v.. 
eountry  is  qot  in  so  high  a  state  of  cultivation,  and  in  part  of 
Noi^mgkamukire,  can  any  man  decline  saying,  that  these  Sandys* 
chmps  of  firs  upon  the  surrounding  and  adjoining  commons, 
setered  in  many  instances,  the  lands  being  divided  in  owners 
shiis  ought  not  to  be  protected  ?   If  the  in-field  lands  and 
phmtationa  are  protected,  is  it  not  fit  also  to  ^protect  that, 
which  ia  scattered  round,  and  is  really  part  of  the  same  plan 
of  improvement  7   It  is  impossible,  that  a  principle  for  ge- 
neral  application  can  depend  upon  the  circumstance,  whether 
a  little  slip  of  land  connects  the  estate  with  the  common,  or 
is  interposed  between  *them;  or,  whether  the  common  is  in  [^118] 
n^it.    Suppose,  Jt  is  situated  on  a  different  side  of  a  hill 
from  the  house:  if  the  system  of  plantation  for  the  ornament 
of  die  estate  embraced  the  whole  circuit  of  the  hill,  will  it  be 
Mid,  that  is  not  to  be  protected,  because  it  is  on  the  other 
ode  of  the  hill?   So,  if  it  is  lit  the  distancle  of  two  miles :  it 
is  a  very  material  circumstance  upon  the  question  of  the  fact ; 
whether  it  was  planted  for  ornament,  or  not :  but,  if  it  could 
be  seen  from  the  grounds,  or,  if  it  was  the  ride  of  the  fisimily 
fiir  pleasure,  that  is  evidence,  that  it  was  planted  for  orna- 
ment; and  the  distance  is  only  a  circumstance  of  fact,  material 
as  endence  to  decide  the  &ctf  whether  the  trees  are  growing 
fin*  ornament,  or  not 

Upon  the  affidavits,  the  expression  "  afford  ornament**  is 
equivocal;  whether  they  Were  planted  for  ornament;  or, 
whether  the  effect  is  ornament.  That  affidavit  alone  woul4 
be  much  too  loose  for  granting  the  process  of  injunction^ 
But  the  next  affidavit  states,  that  they  were  planted  in  this 
manner  for  ornament ;  and  adds,  that  they  were  highly  orna- 
mental, not  only  to  the  common,  but  to  the  surrounding 
country.  That  I  must  lay  out  of  the  question ;  for  there  is 
no  instance  of  arguing,  that  an  injunction  is  to  be  granted 
Ufon  that  ground,  that  the  trees  are  ornamental,  not  to  the 
estate,  upon  which  they  grow,  but  to  the  surrounding  country. 
These  affidavits,  which  go  to  the  fact,  that  these  trees  were 
planted  for  ornament  to  the  common,  grounded  on  the  hodon, 

that 
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IMt.       that  iihe  common  is  part  of  the  estate  within  the  meaning 

•   M      injunction,  are  met  by  an  affidavit ;  which  proves,  that  this 
lad  in  annus  of  ,       ,  ^ 

DdWNSHiRB  decides  at  great  hazard  as  to  facts  upon  written  deposi- 

«,  tions;  for  the  facts  are  not  fairly  stated  by  it.  The  original 
affidavits,  which  were  confined  to  the  question  of  ornament  to 
Sandt«.  iJj^  common,  left  the  matter  exceedingly  short,  whether  the- 
trees  could  be  seen  from  the  grounds,  forming  part  of  the 
estate,  which  might  or  might  not  be  connected,  not  by  con- 
tiguity, but  by  approach.  They  would  have  laid  a  material 
&ct  before  the  Court  by  stating,  to  what  extent  and  in  what 
degree  the  common  could  be  seen  from  the  estate,  and  was 
ornamental  to  it.  The  farther  affidavits  disclose  the  fact,  that 
the  common  may  be  seen  from  many  parts  of  the  grounds;^ 
and  is  with  these  plantations  a  very  ornamental  object;  that 
there  are  estates,  part  of  this  estate,  contiguous  to  the  com- 
mon ;  and  upon  the  argument  I  find,  it  is  not  distinguishable 
£  ^  1  IS  ]  *  from  two  other  heaths,  planted  in  this  way ;  as  to  which  an 
injunction  has  been  granted.  Upon  what  ground  am  I  to  re- 
fiise  this  injunction  but  the  simple  fact,  that  this  common  was 
at  a  considerable  distance,  and  that  single  affidavit,  contra- 
dicted by  a  great  number  of  others,  asserting,  that  these  trees 
were  planted  for  ornament ;  and  if  so,  I  shall  not  inquire,  whe- 
ther they  are  ornamental ;  which  is  not  an  inquiry  for  me.  I 
nmst  hold  therefore,  that  this  injunction  has  been  violated.  If 
my  mind  could  by  the  affidavits  be  brought  into  doubt,  whe- 
ther these  trees  were  really  planted  for  ornament,  or  not,  I 
should  be  disposed  to  relieve  myself  from  deciding  such  a 
question  by  directing  an  issue ;  taking  care,  that  if  in  the  re- 
sult of  such  a  direction  the  Defendant  should  be  prejudiced 
by  not  being  permitted  to  cut  in  the  mean  time,  the  Plaintiff 
should  undertake  to  pay  the  value,  if  the  decision  should  be 
against  him  :  but,  attending  to  the  value  of  the  property,  and 
the  contrast  between  the  affidavits,  and  the  circumstance,  that 
it  is  impossible  to  conceive,  why  these  trees  were  planted,  un- 
less for  ornament,  without  attending  to  the  question,  whether 
they  are  more  or  less  ornamental,  I  think,  the  preponderance  of 
evidence  is  in  the  Plaintiff's  favour ;  and  the  single  affidavit  in 
opposition  to  it  is  too  short  even  to  obtain  an  issue.  The  value 
of  the  trees  cut  must  therefore  be  accounted  for  by  the  De- 
fendant; or  the  process  of  sequestration  must  go;  unless  you 
can  bring  that  fact  into  more  doubt. 
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After  thi&  decision  a  motion  was  made  on  the  part  of  the 
Defendant  to  discharge  all  the  orders  upon  a  new  and  distinct 
ground;  viz.  the  particular  expression  of  the  deed  of  Augusi 
1798,  in  the  proviso  contained  in  the  power  to  the  trustees  to 
fell  timber which,  it  was  contended,  shewed,  that  the  protec« 
turn  was  intended  by  the  parties  to  be  confined  to  the  trees, 
die  fidl  of  which  would  injure  the  beauty  of  the  mansion- 
house  ;  and  that  intention  being  expressly  stated  by  the  par-; 
ties^  the  injunction  ou^t  not  to  go  beyond  it. 

The  case  was  argued  upon  this  ground ;  the  Plaintiffs  in- 
sisting that  the  intention  of  the  parties  could  not  have  been 
so  restrained;  *and  diat  the  mansion-house  was  particularly 
mentioned  only  as  the  principal  part  of  the  estate. 


1801. 
May  22d. 


The  MarqoU^f 

DOWNSUIRB 
V. 

Lady  , 
Sandys* 


[  •114  3 


Lord  Chancellor. 
With  regard  to  the  conduct  of  the  parties*  at  the  time  they 
entered  into  this  agreement,  I  do  not  say  a  word ;  having  en-* 
deavoured  to  cultivate  a  habit  not  to  weigh  the  motives,  which 
induced  parties  to  enter  into  a  contract,  when  I  am  to  decide 
open  the  legal  effect  of  that  contract.  The  question  is  a  dry 
questiim  of  law,  whether  these  parties,  either  in  a  strict  sense 
dunning  under  Lord  Sandys,  or  those,  under  whom  he  claim- 
ed, or  in  an  accurate  sense,  though  not  so  strict  a  sense,  claim-* 
ing  under  him,  that  is,  holding  the  estate  between  them  accord- 
ing to  some  limitation  under  him,  can  be  said  by  this  deed  te 
have  imposed  upon  the  Court  the  necessity  of  declaring,  that  . 
ID  this  contract  the  words  "  without  impeachment  of  waste  " 
cannot  admit  of  the  construction  given  to  them  by  this  injunc^ 
tioD,  as  it  now  stands.  In  deciding  that  question  the  difficidty 
I  have  is  of  this  sort ;  that  I  am  obliged  to  impute  to  parties 
in  the  construction  of  this  deed  an  intention  to  use  terms  ac- 
cording to  their  legal  import ;  though  I  am  perfectly  satisfied, 
none  of  the  parties  understood  the  terms  of  the  deed ;  and  I 
doobt,  whether  even  those,  whose  business  it  was  to  frame  the 
deed,  correctly  understood  the  effect  of  it.  This  at  least  is 
dear ;  that  Lady  Sandys  claiming  an  estate  for  Ufe  without 
impeachment  of  waste,  upon  the  deed  ia  general,  must  be  un- 
derstood upon  the  deed  to  claim  that  estate  with  such  powers 
as  the  kw  of  the  land,  administered  in  a  Court  of  law,  subject 
to  such  restraintSa  to  which  that  law  is  subject,  as  administered 

in 
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IMl.       in  a  Court  of  equityi  gives  her,  as  to  felling  timber;  and 
TheMarqubof  ^^^^^^^P*"^       allege  surprise  in  finding  their  legal  rights 
Down  SHIRR  ^^^^      those  restraints.    With  respect  to  the  question, 
V.         whether  there  is  context  enough  in  this  deed  to  authorise  me 
to  uajf  the  Defendant  can  do  those  acts,  which  in  general  a 
Sandys.     tenant  for  life  expressly  without  impeachment  of  waste  is  not 
entitled  to  do,  because  some  other  persons  are  authorised 
after  her  death  to  cut  timber  under  the  particular  terms  spe^ 
dfied  in  the  power  of  the  trusteesi  I  do  not  know,  that  ic 
is  a  necessary  inference,  that  one  party  shall  have  a  power 
to-day,  because  another  party  has  a  power  capable  of  being 
"    exercised  to-morrow.   The  whole  must  be  taken  together. 
The  consideration,  upon  which  the  Plaintiff  may  be  taken 
to  give  this  power  to  the  Defendant,  may  be  this  very  con- 
[  ^115  ]     dition;  ^that  the  power  in  this  general  language,  fJ/rawhat 
a  tenant  for  life  without  impeachment  of  waste  has,  shall  not 
be  exercised  against  him  until  the  death  of  that  tenant  for 
life.    I  cannot  weigh  the  consideration :  but  I  am  not  at 
liberty  to  say,  it  is  of  no  value.    It  is  not  to  be  denied,  that 
Difference  be-  the  terms  "  without  impeachment  of  waste,"  as  applied  to 
tween  the       trustees  of  a  term  for  special  purposes,  have  a  very  diflerent 
j^^^*"  sense  from  that  of  the  same  words  annexed  to  a  tenancy  for 

without  im  *        ^        ordinary  case  I  do  not  apprehend  the  Court 

peacbment  of  ^^^^  hsLve  permitted  the  trustees  to  e^Lecute  their  trust  by 
waste  and  cutting  timber,  merely,  because  they  were  trustees  without 
tniiteei  under  impeachment  of  waste;  though  they  might  at  law.  This 
the  same  Court  would  say,  that  having  a  discretion  they  must  act  in 
words ;  the  ^heir  trust,  as  the  Court  itself  would  act.  There  is  no  pre- 
bound  ^  a  ^^^^  therefore  to  say,  that  limitation  would  in  the  ordinary 
provident  ex  enable  them  to  cut  timber;  much  less  that  species  of 

ecution  of  timber,  which  a  tenant  for  life  unquestionably  might  have 
their  powers,  cut.  But,  whatever  may  be  the  extent  of  that  power,  it  is 
a  power  vei^ted  in  trustees ;  and  it  is  a  new  argument,  that 
because  powers  larger  in  terms  are  given  to  trustees,  it  neces- 
sarily follows,  that  persons,  who  are  not  trustees,  are  to  have 
rights  as  extensive,  though  given  in  less  liberal  terms.  The 
principal  object  of  the  trust  was  to  make  the  estate  of  Lord 
and  Lady  Doumshire  exonerate  the  inheritance  from  those 
debts.  I  am  very  far  from  being  sure,  that  this  Court  would 
allow  them  unnecessarily  to  execute  their  powers,  even  when 

the 
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Ladj 
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die  T^t  to  exercUe  them  arises,  otherwise  than  this  Court  iBOl. 
duoks  a  proyident  execution,  and  far  from  admitting,  that  it  f  f^^i^i^iiisof 
loold  be  in  the  breast  of  the  trustees  at  the  instance  of  the  DowNsurax 
FUntiff  to  cut  ornamental  timber  and  leave  the  other.  The 
Court  wonldj  I  think,  direct  them  to  cut  that,  which  was  not 
oiuaueutaL  But  there  is  more  in  Uns;  for  it  is  absolutely 
in  the  discretion  6(  Ae  trastees  as  to  the  times  and  manner 
o{  cattixig.  They  stand  between  the  takers  of  the  inherit- 
aaee  and  the  tenants  for  life.  I  do  not  say,  if  a  provident 
nd  husband-like  mode  of  treating  the  estate  was  proposed, 
db^  would  not  have  a  right  to  call  upon  the  trustees :  but 
die  Court  would  at  least  hear  them  upon  the  pointy  whether 
diey  were  ^Bscreetly  called  upon  under  this  contract;  and  it 
woukl  be  very  strong  to  say,  diat,  because  these  trustees,  to 
socelerate  the  payment,  liave  this  large  power  after  the  death 
of  die  Defendant,  therefore  she  has  the  same  power  in  her  life, 
to  whose  discretion  that  power  is  not  entrusted.  *  TI&  ques- 
tion resatts  to  this;  whether  !  am  reasonably  sure,  that, 
because  this  power  is  given  to  the  trustees  after  the  deatli 
sir  ihe  Defendant,  the  parties,  using  language  with  respect 
to  her  power  which  has  now  by  authority  had  this  restrictive 
sense  pnt  upon  it,  meant  all,  which  in  clear  and  ample  lan- 
guage diey  have  described  in  the  powers  given  after  her 
death.  I  cannot  so  enlarge  the  expression  as  to  the  power 
given  to  the  Defendant;  and  therefore  I  cannot  vary  the 
injunction  upon  this  special  ground. 


[•"6  1 


The  motion  was  refused. 


.  ^  .    ^.BMNET,.  JJx  parte.   

DOLMAN,  Ex  parte. 

^HESE  petitions  were  presented  under  the  late  act  of  Under  the  St. 

Parliament  (  71  X  authorising  the  Court  to  order  money  89  &  40  G.  III. 

in  trust  to  be  Uiid  out  in  land  to  be  settled,  to  be  paid  to  the  ^: 

nsmg  payment 

P^"^"'  of  money,  to 
(71)  SUt.  30  &  40  Geo.  III.  c.  5i0.  be  laid  out  in 

land  to  be  set- 
tled, to  the  tenant  in  tail,  the  order  was  thus  qualified ;  in  case  he  should 
be  lif  ing  on  the  second  day  of  the  ensniug  Term ;  and  an  iaqoiry  as  to  in- 
CQOibrances  was  directed. 
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1801.       person,  who  a»  tenant  in  tail  of  the  land  could  bar  the  re* 
mainders  by  a  recovery. 

DBNNBT^ 


Dolman  -^ordf  Chancellor  referred  to,  and  adopted,  the  construc- 
Ese^pttfie.  P^^  upon  the  statute  by  Lord  Rosslyn  in  Lowton 

Lowton  (72),  to  prevent  the  party  from  getting  the  money 
unless  he  should  be  Uving  on  the  second  day  of  the  ensuing 
Term. 

In  the  second  petition  the  prayer  was  for  an  absolute  trans- 
fer of  Bank  Annuities  arising  from  the .  sale  of  estates,  of 
.  which  the  petitioner  was  tenant  in  tail,  with  remainders  over; 
which  had  b^en  sold  under  an  act  of  Parliament,  directing  the 
money  produced  by  the  sale  to  be  invested  in  other  lands,  . 
to  be  settled  to  the  same  uses. 

Upon  the  3d  of  March  Lord  Ahanley,  then  Master  of  the 
jRolls,  made  an  order,  directing  an  inquiry,  whether  there 
were  any  incumbrances  affecting  the  residue  of  the  Bank  An- 
nuities ;  and  declaring,  that  in  case  the  Master  should  find^ 
that  there  was  no  incumbrances,  the  petitioner  would  be  en- 
[  *  117  ]  titled  to  a  transfer :  but  *  that  this  order  as  to  the  petitioner 
should  not  take  effect,  or  be  of  any  force,  unless  the  pe- 
titioner should  be  Uving  on  the  second  day  of  Eaeter  Term 
dien  next. 

The  petition  conung  on  upon  the  Report,  that  there  were 
no  incumbrances,  tiie  Lord  Chancellor  declared  his  approba* 
tion  of  that  inquiry. 

Orders  were  made  upon  both  petitions  accordingly. 


(72)  Ante,  Vol.  V,  12,  note.   See  the  note.  Vol.  I,  512. 
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RIQBY  V.  M'NAMARA. 

June  f^th. 

jlj^R.  TROWER  had  moved  to  open  the  biddings  of  a  lot,  Biddings 

which  had  been  bought  before  the  Master  for  IQOO/.,  opened  bjr  a 

upon  an  advance  of  SOOi. ;  and  offered  to  pay  in  half  of  the  P«"on,  who 

monev.  P'^'^"* 

at  the, sale, 

Mr.  Piggoti,  for  the  purchaser,  opposed  the  motion,  on  the 
ground,  that  the  person  making  this  offer  had  been  present 
It  the  sale. 


Lord  Chancellor  inclined  to  discourage  a  person,  present 
It  the  sale,  and  lying  by,  speculating  upon  the  event;  and 
ifterwards  coming  forward  with  an  advance ;  but  Mr.  Trower 
observing,  that  there  was  only  one  case  (73),  before  Lord 
Ratsfym,  in  which  this  objection  had  prevailed,  and  the  dis- 
tinction upon  that  was,  that  the  person  coming  to  open  the 
bidding,  having  been  present  at  the  sale,  was  a  party  in  the 
cause,  it  stood  over. 

The  motion  being  renewed,  and  the  party  offering  400/. 
advance  and  to  pay  in  700/.,  the  Lord  Chancellor  said,  he  had 
menticmed  that  case  to  Lord  Rosslffn;  who  did  not  consider 
himsdf  as  laying  that  down  as  a  general  rule ;  and  what  is 
now  olEsred  would  have  abundantly  satisfied  him. 

The  order  was  made  on  paying  in  700/.  and  paying  the 
purchaser  all  costs  and  expences  (74). 

(73)  Somner  v.  Charlton,  cited  hill  v.  Thornhill,  2  Jac.  Sr  WaUk. 

\nTaii     Lord  Narthwich,  ante,  347. 

VoL  V,  G55.  See  M'CuJUoch  v.      (74)  Wation  v.  Bhrtk.  ante, 

Cdbadi,  3  Madd.  314.  Jlwn^  Vol.  II,  51;  and  the  note,  65. 
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leoi. 
Jimt  eth. 

The  Genrt  can- 
not dbpense 
with  a  prero«  . 
gadre  admi- 
nUtfadoDf* 


CHALLNOR  v.  MURHALL. 

order  had  been  made  in  this  cause  upon  a  InU  by  ei^ 
ditorsy  that  the  residue  of  money  to  arise  by  a  sale  oF 
estates  tif  the  testator,  which  had  been  directed,  should  be 
applied  in  payment  to  the  several  creditors  named  in  the  Ret 
port,  or  to  .  the  personal  representatives  of  such  of  them  as 
were  or  might  be  dead,  of  what  had  been,  or  should  be, 
re^rted  due.  The  Report  stated,  that  the  several  sxun^ 
mentioned  were  due  to  the  several  creditors,  or  the  personal 
representatives  of  such  as  were  dead. 

Mr.  Pemberion  moved,  that  the  Master  might  alter  his  re* 
port  by  inserting  in  the  schedule  the  names  of  the  perscmal 
representatives  of  the  creditors,  who  were  dead,  from  the 
provincial  administration,  granted  to  such  personal  represetftr 
tativ^s. 

The  object  of  the  motion  was,  that  the  prerogative  adaiinia- 
tration  might  be  dispensed  with :  the  sums  being  small ;  and 
it  was  said  the  practice  of  late  had  been  so. 

Lord  Chancellor. 
Upon  what  principle  does  the  practice  proceed?  If  those 
persons  are  th^  proper  representatives,  the  Master  should  have 
done  it  without  a  special  authority :  if  they  are  not,  I  will  not 
direct  him  to  annex  the  names  of  persons,  who  are  not  the 
representatives.  I  have  no  objeqdon  to  order  him  to  annex 
the  names  of  the  personal  representatives  of  soeh  creditorB 
as  are  dead. 


June  6M.         The  ordtr  waa  so  made;  which,  it  was  said,  would  answer 
the  purpose:  but  the  aeict  day  the  motion  was  repeated^ 

Mr.  Pemberton  observing,  that  the  order,  as  it  stood,  might 
be  a  surprise  on  the  Master  and  the  Court ;  and  referring  to 
Sweet  V.  Partridge  ( 75 ) ;  and  Upton  v.  Lord  Ferrers  (  76).  In 
the  latter  several  small  sums  were  reported  due  to  a  number  of 
creditors,  who  had  obtained  provincial  administration;  and 

upon 

(75)  Ante,  Vol.  V,  148.    See  the  note,  149. 

(76)  At  the  Rolls,  Feb.  23c/,  JIfarcA  2</,  4M,  1801. 


CASES  IN  CHANCERY. 


jspon  an  application,  that  the  whole  amount  of  their  debts 
might  be  paid  to  the  Solicitor,  who  was  one  of  the  executors 
of  the  debtor,  he  undertaking  to  distribute^  it  was  so  ordered. 
Another  case  was  xbentioQed^  which  was  first  before  Xjprd 
Akaadey^  when  Master  of  the  Rolls ;  who  wished  to  eonsqlt 
&e  Lford  Chancellor;  and  the  order  was  made  by  his  Lordship 
at  the  seal  after  last  Hilary  Term.  The  Lord  Chancellor 
applied  to  the  Bar;  and  it  was  said,  the  practice  had  been 
estaUiabed  to  the  extent  of  the  sum  of  40L  i  but  Lord  Thurlow 
being  desired  to  go  beyond  that  sum  refused  to  dispense 
with  the  prerogative  administration,  wherever  it  was  necessary, 
from  the  circumstances.  It  was  also  said,  that  in  Upton  v. 
Lord  Ferrers^  the  receiver  made  the  distribution  at  his  peril : 
no  indemnity.  -  .  . 


ItOl. 


CHALLNOa 
MURHALL. 


hard  Chancellor. 
Upon  what  ground  can  the  Court  dispense  with  the  proper 
adimnistrarion  ?  Suppose,  in  Upton  Lord  Ferrers  after  the 
distribution  it  turned  out,  that  the  effects  were  more  than  had 
been  expected  by  the  recovery  of  a  debt  supposed  to  be  bad, 
and  a  prerogative  administration  had  been  taken  out :  would 
not  an  action  lie  by  that  administrator  against  the  person  who 
had  leoeived  the  money?  Is  the  Court  to  make  an  order 
direcdy  in  opposition  to  the  kw?  Where  am  I  to  stop?  It 
nay  be  said  hereafter,  that  a  provincial  administration  is  too 
great  an  expence ;  and  therefore  the  money  ought  to  be  paid 
to  the  next  of  kin  without  any  administration. 


The  order  was  not  made. 


RUFFIN,  Ex  parte.  1801. 

Jvne  6th. 

June  1797  Thomas  Cooper  of  Epsom,  brewer;  took  A  fair  disso- 
James  Cocper  into  partnership.    That  partnership  was.  lution  of  part- 
dissolved  newhip  be- 
tween  two : 

one  retiring';  and  assigning  the  partnership  property  to  the  other ;  and 
taking  a  bond  for  the  valae  and  a  coyenant  of  indemnity  against  the  debts : 
the  other  continued  the  trade  separately  a  year  and  a  half ;  and  then  be- 
came a  bankrupt.  The  Lord  Chancellor  was  of  opinion,  the  joint  creditors 
lud  no  equity  attaching  upon  partnership  effects  remaining  in  specie; 
and  at  all  events  such  a  clkim  ought  to  be  by  a  bill,  not  a  petition. 
12 
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isat.  dissolved  by  articles,  dated  the  3d  of  November,  1798;  under 
BuFPiN  ^^^^^  buildings,  premises,  stock  in  trade,  debts,  and 
Es parte      effects,  were  assigned  to  James  Cooper  by  Thomas  Cooper; 

\  who  retired  from  the  trade.  Upon  the  2d  of  April,  1800,  a 
commission  of  bankruptcy  issued  against  James  Cooper;  under 
which  the  joint  creditors  attempted  to  prove  their  debts ;  but 
the  Commissioners  r^sed  to  permit  them ;  upon  which  a  pe- 
tition was  presented  to  Lord  Rosslyn  /  who  made  an  order^ 
that  the  joint  creditors  should  be  at  liberty  to  prove;  with  the 
usual  directions  for  keeping  distinct  accounts,  and  an  applica- 
tion of  the  joint  estate  to  the  joint  debts,  and  of  the  separate 
estate  to  the  separate  debts.  At  a  meeting  for  the  purpose 
of  declaring  a  dividend  the  Commissioners  postponed  the 
dividend,  in  order  to  give  an  opportunity  of  applying  to  the 
Lord  Chancellor  ;  in  consequence  of  which  this  petition  was 
presented ;  praying,  that  the  partnership  effects  remaining  in 
specie,  and  possessed  by  the  assignees,  may  be  sold ;  and  that 
the  outstanding  debts  may  be  accounted  joint  estate. 

By  the  articles  of  dissolution  the  parties  covenanted  to 
abide  by  a  valuation  to  be  made  of  the  partnership  property; 
BsiiSi  James  Cooper  covenanted  to  pay  the  partnership  debts 
then  due,  and  to  indemnify  Thomas  Cooper  against  them; 
and  Thomas  Cooper  covenanted  not  to  carry  on  the  trade  of 
a  brewer  for  twenty  years- within  twenty  miles  of  Epsom.  A 
bond  for  SOOO/.,  the  calculated  value  of  the  partnership  pro- 
perty assigned,  was  given  to  Thomas  Cooper  by  James  Cooper 
and  his  father,  as  surety.  In  pursuance  of  the  covenant  the 
partnership  property,  consisting  of  leases,  the  premises,  where 
the  trade  had  been  carried  on,  stock,  implements,  outstan£ng 
debts,  and  other  effects,  were  valued  by  arbitrators  at  2030/. 
after  charging  all  the  partnership  debts  then  due.  James 
Cooper  by  his  affidavit  stated,  that  all  the  joint  creditors  knew 
of  the  dissolution  and  the  assignment  of  the  property^  that 
advertisements  were  published;  and  the  deponent  after  the 
dissolution  received  many  debts  due  to  the  partnership ;  but 
paid  more  on  account  of  the  partnership.  His  father  by 
affidavit  stated,  that  he  paid  the  interest  of  the  bond  regu- 
larly ;  and  intended  to  pay  the  principal,  when  due. 
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Mr,  Romitty  and  Mr.  Cullen  for  the  joint  Creditors,  and  1801. 
Mr.  BeU  for  Thomas  Co^er.  R^PfI^n 
If  one  partner  can  by  assigning  all  his  interest  in  the  Export. 
cflfeeta  prerent  the  joint  creditors  from  going  against  those  ' 
eflEects,  fraud  must  be  the  consequence.  The  partners  may 
•  agree  to  divide  the  effects,  and  carry  on  business  separately.  [  •  121  J 
By  this  agreement  between  the  partners  the  whole  fund  of 
the  joint  creditors  is  taken  away.  Upon  the  principles,  upon 
which  the  effects,  joint  at  the  date  of  the  bankruptcy,  are 
xpfl&ed  to  the  joint  debts,  effects,  joint  at.  the  dissolution  df 
die  partnership,  and  remaining  the  same '  in  specie  at  the 
time  the  commission  issues,  should  be  considered  joint  pro- 
perty. The  ground  is,  that  credit  has  been  given  upon  the 
fiuth  of  the  joint  property;  and  it  is  a  fraud  upon 'the  per- 
sons giving  that  credit  to  apply  that '  fund  to  the  separate  cre- 
ditors, trusting  only  to  the  individual  and  to  the  separate 
^ects ;  and  that  ground  applies  equally  to  this  case.  Until 
the  partnership  accounts  are  tsiken,  there  is  no  separate  pro- 
perty but  in  the  surplus  after  paying  the  partnership  debts  (77) : 
die  creditors  standing  in  the  place  of  the  bankrupt.  The 
joint  creditors  therefore  have  a  mediate,  if  not  a  direct,  lien 
upon  the  whole  of  the  partnership  effects.  At  law  the  part- 
nership creditors  have  more  advantage  than  under  a  com- 
uisnon ;  taking  the  partnership  effects  exclusively,  and  the 
aepprate  effects  with  the  separate  creditors.  What  differ- 
ence arises  from  the  circumstance,  that  the  partnership  did 
not  exist  at  the  time  of  the  bankruptcy?  That  is  not  suffi- 
dent  to  take  the  case  out  of  the  common  rule.  In  West  v. 
f/fa^p(T8}it  is  laid  down,  that  upon  a  dissolution  by  agree- 
ment or  by  time  the  partner  out  of  possession  is  not  divested 
of  his  property  in  and  Uen  upon  the  partnership  effects.  The 
same  right  remains  to  an  account  of  the  partnership  effects ; 
in  which  the  first  item  always  is  the  payment  of  the  partner- 
ship debts.  The  position,  that  partners  can  as  between  them- 
selves by  any  act  or  agreement  alter  the  partnership  stock, 
so  as  to  affect  the  rights  of  third  persons,  cannot  be  main- 
tained. Why  have  they  not  an  e^ual  right  in  the  same 
manner  to  discharge  their  persons  by  such  act  or  agreement ; 

especially, 

(TT)  Taylor  v.  Fields,  ante.  Vol.  IV,  806.   Post,  XV,  569,  n. 
(7B)  1  Ves.  238,  456. 
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18QI.       especially/ if  with  the  knowledge  of  the  jomt  crediton:  but 
ItttFFiN      ^^^^^  ^«  PercivalX'^^)  shews,  that  circamstance  will  not  bind 
parte  transaction  being  res  inter  alias  acta.  -  That  an 

actual  lissignment  and  divesting  partnership  property  out  of 
one  partner  will  not  .defeat  the  right  against  the  partnership 
effects,  is  proved  hy  Ex  parte  Bumaby  (80).  No  evidence 
[  ^123  ]  is  produced  to  shew,  that  the  separate  creditors  ^diought, 
this  was  separate  property;  and  gave  ^credit  accordingly:  it 
must  therefore  be  taken,  that  they  knew,  it  was  not.  The 
assignment  is  made  upon  condition,  and  subject  to  the  pay- 
ment of  the  partnership  debts.  A  considerable  part  of  the 
pitoperty  donsisted  of  debts ;  which  are  not  assignable. 

But  this  question  has  been  decided  by  die  ordet  made  by 
the  late  Lord  Chancellor. 

Mr.  Mansfield  and  Mr.  Cooke,  for  the  assignees. 
No  such  attempt  was  ever  made  before  under  such  circun>- 
.staiices :  a  fair  dissolution ;  and  an  assignment  by  one  partner 
of  all  the  effects  to  the  other;  and  trade  carried  on  by  diat 
others  and  at  this  distance  of  time.  Upon  the  petition  before 
the  late  Lord  Chancellor  there  was  no  debate ;  and  the  sepa- 
rate creditors  not  appearing,  and  Thomas  Cooper  consenting, 
4lie  usual  order  was  made.  The  circumstance,  that  part  of  the 
property  consisted  of  debts,  makes  no  difference.  Thomas 
Cooper  is  a  solvent  partner,  endeavouring  to  get  what  he 
can  through  the  medium  of  the  joint  creditors.  It  is  per- 
fectly immaterial  to  them;  for  he  is  solvent;  and  able  to 
pay  them.  The  petition  is  in  truth  his.  If  this  was  not'  a 
complete  assignment,  it  will  be  impossible  to  draw  the  line. 
Why  may  not  joint  creditors  as  well  at  the  end  of  twenty  years 
fix  upon  a  house  or  any  specific  article,  once  partnership 
property?  Certainly  fi-aud  will  vitiate  transactions  of  all  sorts': 
but  this  would  be  a  singular  fraud;  for  if  the  bankruptcy 
does  not  follow  soon  enough  to  prevent  the  joint  creditors 
firom  enforcing  their  remedy  at  law,  the  object  cannot  be 
attained ;  and  it  is  only  in  bankruptcy  that  the  question  can 
ever  arise ;  for  at  law  the  joint  creditors  takes  joint  as  well 
as  separate  property;  and  the  dbtribution  takes  place  in 

bankruptcy 

(79)  IP.WUI.6S2. 

(80)  iCooke's  Bank.  Law,  253,  4th  edit. ;  8th  edit,  by  Mr.  Roots, 


CASES  IN  CHANCERY.  *  }|9 

bukruptcy  odiy.    The  object  of  such  a.  plan  miut  be  to  1601. 
•enre  the  separate  creditors,  not  the  partners  themselves  {  Jj^^mi^ 
and  the  bankruptcy  must  follow  so  immediately  as  to  pre-  Etp^rt^ 
weat  the  creditors  from  pursuing  their  remedies  at  law. 
There  k  no  pretence  of  fraud.    The  consideration  was  a 
bond;  but  the  question  is  precisely  the  same,  as  if  it  wa9 
paid  IB  money.   The  trade  was  carried  on  a  year  and  a  half  i 
and  there  ia  nothing  to  shew,  that  any  one  looked  on 
liomas  as  a  partner.   The  effect  would  be,  that  until  all  the 
jomt  debts  are  paid,  there  never  could  be  a  complete  assign- 
■ent  from  one  partner  to  another.    Consider,  how  separate 
*  creditors  may  be  defrauded,  giving  credit  to  what  they  see     [  ^1S3  ] 
ai  separate  property..  Cases  infinitely  stronger  ocoinr.in  daily 
practice;  as  the  case  of  Shakeshqft,  Stirrup,  and  Salu' 
isry  (81 ).    One  of  three  partners  by  arrangement  between 
tbem  happens  in  the  course  of  trade,  he  living  in  London,  ^nd 
the  others  in  the  country,  to  get  into  his  possesion  a  quantity 
ef  goods.   A  commission  of  bankruptcy  issued.  I^CMrd  Thurlow 
mid,  he.  could  not  take  accounts  between  the  respective 
partners :  but  finding  the  effects  in  the  hands  of  one,  what- 
ever might  be  the  demands  of  the  others,  or  the  consequences 
to  the  joint  creditors,  the  goods  were  the  separate  property 
of  ihat^one;  and  must  be  appUed  to  his  separate  debts. 
There  it  happened  by  accident,  that  a  considerable  part  of 
ibe  partnership  stock  was  transferred  to  one  of  the  partners ; 
mot  by  an  actual  assignment  for  consideration,  as  in  this  In- 
stance; which  is  in  effect  a  purchase.   There  is  no  sound  dis- 
tincdoQ  '  between  this  transaction  and  the  sale  of  partnership 
eflfects  to  any  other  person,  a  stranger.    After  the  assignment 
nomas  Cooper,  in  whose  right  the  petitioners  claim,  had  no 
ioteiest  whatsoever.    None  of  the  cases  cited  apply.  The 
joint  creditors  have  no  lien ;  though  in  the  .arrangement  in 
bankruptcy  the  joint  effects  are  applied  to  the  joint  debts. 
Hie  doOrine  of  West  v.  Skip  is  not  disputed ;  that  a  partner 
pot  out  of  possession,  whether  by  agreement  or  efiluxion  of 
time,  does  not  lose  his  right :  what  were  partnership  effects 
at  that  time  still  remain  so :  but  Lord  Hardwicke  never  said^ 
that  notwithstanding  a  sale  of  the  partnership  effects,  and  9 
separate  trade  carried  on  with  them  for  years  s^erwards,  by- 

the 
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leOlI  the  person  who  bought  them,  they  remain  joint.  The  agreed 
BuFPiN  naent  of  partners  can  neither  discharge  goods  nor  the  person  : 
&fttfi$4  change  the  property  in  the  goods.    Heath  v.  Per* 

eital  has  not  the  least  relation  to  this  case.  Thei^  was  no 
agreement  to  give  up  the  joint  bond.  The  party  therefore 
had  a  right  to  enforce  it,  notwithstanding  his  giving  tinfb  to 
Sir  Stephen  Evans.  In  Ex  parte  Bumahy  it  does  not  appear, 
that  any  one  of  the  partners'  had  gone  out;  nor,  when  Crispe 
committed  the  act  of  bankruptcy;  which  might  have  beeb 
prior  to  the  assignment.  That  assignment  was  merely  of  the. 
share  of  one  to  the  other,  not  attended  with  any  dissolution 
of  the  partnership ;  which  in  this  case  was  actually  dissolved; 
and  the  share  legally  assigned.  The  partnership  subsisting 
up  to  that  time,  there  was  a  right  to  insist,  that  the  partner* 
phip  debts  should  be  paid. 
[  194  3  With  respect  to  the  lien,  in  the  case  of  Lodge  and  Fendal, 
to  which  your  Lordship  has  referred,  Dr.  Fendal  had  paid 
10,000/.  into  a  banker's  hands;  and  immediately  afterwards 
Lodge  stopped  payment.  The  utmost  contended  for  diere 
was,  that  the  assignees  of  the  separate  estate  might  be  at 
liberty  to  prove  that  sum,  not  to  take  it  out.  Lord  Thnrlam 
there  established  the  rule,  that  unless  there  was  a  transmu- 
tation of  the  estate  by  fraud,  the  creditors  must  take,  it,  as  it 
happened  at  the  time  of  the  bankruptcy.  That  rule  has  bam 
since  acted  upon  in  other  cases,  and  the  law  is  established, 
that  the  date  of  the  act  of  bankruptcy  is  the  commencement 
of  the  lien ;  and  until  then  there  is  no  lien.  At  law  there  is 
no  lien  upon  the  efibcts  of  the  debtor,  until  the  execution  is 
delivered  to  the  sheriff.  At  the  date  of  this  deed  there  was 
neither  act  of  bankruptcy  nor  execution.  There  being  no 
lien  therefore  at  law,  what  objection  is  there  to  this  deed^. 
public,  attended  with  possession,  and  upon  bond  fide  consider 
ration  ?  The  intent  of  the  deed  was  to  convey  all  the  pKH 
perty  to  James  Cooper*  He  was  to  use  his  capital  in  the 
continuing  trade.  For  that  purpose  tiie  assignment  was  ner 
eessary.  It  is  not  necessary  in  such  a  case  to  prove,  that  the 
separate  creditors  trusted  to  the  apparent  separate  stock.  To 
what  else  could  they  trust?  James  Cooper  swears,  no  idea 
was  entertained  of  his  having  any  partnership  property :  tbat 
he  contracted  debts  to  the  amount  of  5000/.  \  and  that  he  laid 
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out  eonnderable  sums  upon  this  very  property;  and  that  he  1801. 
paid  partnership  debts  to  the  whole  amount  of  what  he  re- 
cet¥ed«  But  the  case  is  not  to  be  decided  upon  such  circum- 
staaoesy  but  on  the  legal  right  of  the  creditors.  The  joint 
properiy  was  liable  to  their  execution,  but  in  common  with 
any  other  property.  But  suppose,  a  separate  creditor  iiad 
obtained  a  prior  judgment  and  execution:  could  that  have 
been  superseded  by  the  subsequent  execution  of  a  joint 
creditor? 

In  Hmkey  v.  GarrcUt{%2\  also  referred  to  by  your  Lord- 
thii%  the  question  was  the  same  as  in  Ex  parte  Bumaby ; 
whether  ander  the  separate  bankruptcy  there  was  a  right 
to  distribute  the  joint  property  among  the  joint  creditors  : 
Lord  Tkwrkno^^  doubt  being,  whether  the  solvent  partner  had 
not  a  right  to  appear.  That  doubt  has  been  of  late  got  over : 
die  Court  having  been  in  the  *  habit  of  dbposing  of  joint  [  ^  ] 
property  under  a  separate  commission  without  a  bill,  or  the 
appearance  of  the  other  partner.  But  in  those  cases  the 
question  was  not,  what  is  or  is  not  joint  property  4  but  as  to 
the  jurisdiction. 


Mr.Ramilly,  in  Reply. 
Though  this  order  was  not  made  by  Lord  Rosslyn  upon 
aigmnent,  it  certainly  did  not  pass  as  a  mere  matter  of  course. 
This  must  be  decided  as  a  general  case.  There  is  one  very 
important  fact;  that  there  were  outstanding  debts  to  a  very 
eoosiderable  amount.  None  of  those  debts  could  be  collected 
but  by  action  in  the  joint  names  of  the  two  partners  until 
Ae  bankruptcy,  and  now,  of  the  assignees.  The  effect  there- 
fote  was  not  to  make  James  Cooper  the  legal  owner:  an 
equitable  interest  only  could  be  transferred,  subject  to  all 
e^ties^  and  therefore  to  the  equitable  hen  upon  the  cover 
nut  to  pay  all  the  debts ;  to  which  these  outstanding  debts, 
as  wdl  as  the  other  property,  were  liable.  The  joint  cre- 
iBtors  daim,  not  by  way  of  lien,  but  as  having  by  the  rules 
established  in  this  Court  an  equitable  claim  upon  the  joint 
property,  m  preference  to  the  separate  creditors,  until  the 
fimer  are  paid  twenty  shillings  in  the  pound.  There  is  an 
analogy  to  the  case  of  a  partner  dying;  in  which  case  aU 

survives 
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siimves  at  law  to  the  other  :  but  this  Court  either  in  a  mnt 
43^  in  bankruptcy  would  direct  an  account  of  all  the  debts 
«t  the  dissolution.  So,  where  an  executor  becomes  bankrupt : 
all  the  effects  would  belong  to  the  assignees :  but  the  Court 
considers  them  trustees ;  as  he  was.  So  in  this  case  the 
baiArupt  was  a  trustee  for  the  joint  creditors  after  the  diaao- 
lution  of  the  partnership ;  as  both  were  before.  The  case 
:o£  Lo4ge  and  Fended  is  materially  distinguishable.  In  this 
the  whole  fund  of  the  joint  creditors  is  done  away;  In  that 
■also  the  question  was  hot  as  to  specific  efi^cts,  but  a  sum  of 
iooney  paid  in  by  one  partner.  These  petititicmers  ofA%  toy 
these  specific  -effects  subsisting  in  the  hands  of  this  partner, 
ought  to  be  applied.  Ex  parte  Bumaby  is  an  express  de- 
cision upon  the  point.  The  ground  of  this  claim  is  upcoi  the 
assignment^  not  the  dissolution;  which  is  immaterial:  but 
how  can  one  partner  assign  all  his  property  to  the  other 
without  a  dissolution  ?  As  to  the  fraud,  suppose,  the  person 
going  out  is  insolvent:  a  case  extremely  likely  to  happen. 

[  126  ]  Lord  Chancellor. 

This  case  is  admitted,  unless  Ex  parte  Bumaby  a.^jfiieii  to 
it,  to  be  new  in  its  circumstance^  Therefore,  if  I  was  of 
opinion,  that  the  petition  could  be  supported,  I  should  be 
very  unwilling  to  express  that  in  bankruptcy ;  where  my  opi- 
nion would  not  be  subject  to  review.  If  the  case  I  have 
mentioned  has  decided  the  point,  there  is  the  authority  of 
Lord  Hardtvicke  upon  it ;  which  would  weigh  down  the  most 
considerable  doubt,  that  I  could  be  disposed  to  entertain. 
I  feel  great  difficulty  in  complying  with  the  prayer  of  the 
petition ;  and,  when  I  read  it,  was  struck  with  it,  as  a  new 
case;  and  as  one,  upon  which  I  do  not  clearly  see  my  way 
to  the  relief  prayed.  It  is  the  case  of  two  partners;  who 
owed  several  joint  debts  ;  and  had  joint  effects.  Under 
these  circumstances  their  creditors,  who  had  a  demand  upon 
them  in  respect  of  those  debts,  had  clearly  no  lien  what- 
soever upon  the  partnership  effects.  They  had  power  of 
suing,  and  by  process  creating  a  demand,  that  would  directly 
attach  upon  the  partnership  effects.  But  they  had  no  Ben 
upon  or  interest  in  them  in  point  of  law  or  equity.  IT  any 
creditor  had  brought  an  action,  the  action  would  be  joint: 

his 
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big.  coLecution  might  be  either  joint  or  seyeral.   He  might  1801» 

fame  taken  in  execution  both  joint  and  separate  effects.  It 

is  also  true,  tlu^  the  separate  creditors  of  each  by  bringing  Ea^parH. 

actions  might  acquire  a 'certain  interest  even  in  the  partner- 

ship  effects ;  taking  them  in  execution  in  the  way,  in  which 

aeparate  creditors  can  affisct  such  property.    But  there  was 

DO  hat  in  either.    The  partnership  might  dissolve  in  various  Varions 

first  by  death(83):  secondly,  by  the  act  of  the  par-  ^^^^n^of^ 
iz  that  act  extendikig  to  nothing  more  than  mere  disso-  ^ 
Intion;  without  any  special  agreement  as  to  the  disposition       the  con^ 
of  the  property,  the  satisfaction  of  the  debts,  much  less  any  sequences, 
agreement  for  an  assignment  from  either  of  the  partners  to 
die  others.   The  partnership  might  also  be  dissolved  by  the 
bankruptcy  of  one  (84)  or  of  both,  and  by  effluxion  of  time. 
If  it  disscrfyed  by  death,  referring  to  the  law  of  merchants 
and  die  well  known  doctrine  of  this  Court,  the  death  being 
the  act  of  God,  the  legal  title  in  some  respects,  in  all  the 
equitable    title,  would  remain  notwithstanding  the  8rurv> 
Tor8hip(85);  and  'the  executor  would  have  a  right  ta  in- 
sist, that  the  property  should  be  applied  to  the  partnership 
debts.    I  do  not  know,  that  the  partnership  creditors  would 
have  that  right,  supposing  both  remained  solvent.    So,  upon 
the  baidLTuptcy  of  one  of  them  there  would  be  an  equity  to 
say,  the  assignees  stand  in  the  place  of  the  bankrupt;  and  can 
^take*  no  more  than  he  could;  and  consequently  nothing,     [  *127  ] 
UDtfl  die  partnership  debts  are  paid.    So,  upon  a  mere  dis- 
acJutioD,  without  a  special  agreement,  or  a  dissolution  by 
effluxion  of  time :  to  wind  up  the  accounts  the  debts  miust 
be  paid ;  and  the  surplus  be  distributed  in  proportion  to  the 
different  interests.    In  all  these  ways  the  equity  is  not  that 
tbe  joint  creditors,  but  that  of  the  partners  with  regard  to 
each  other,  that  operates  .to  the  payment  of  the  partnership 
debts.    The  joint  creditors  must  of  necessity  be  paid  in  order 
to  the  adnmiistration  of  justice  to  the  partners  themselves. 
When  the  bankruptcy  of  both  takes  place,  it  puts  an  end  tb 

the 

(83)  Post,  Vol.  XI,  5.  XV,  /iat,  Vol.  XV,  218.  SMer.  614. 
tsn.  ZMer.  614.  1  Swatut.  (85)  Ante,  Vol.  I,  484/ 436. 
609.  Gilletpie  v.  Hamilton,  Post,  Vol.  IX,  596,  7,  and  the 
%MtukL25l.  notes. 
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the  partnership  certainly:  but  still  it  is  rery  po«dbIe,  and  it 
often  happens  in  fact,  that  the  partners  may  hayc  different 
interests  in  the  surplus ;  and  out  of  that  a  necessity  arises, 
that  the  partnership  debts  must  be  paid:  otherwise  the 
surplus  cannot  be  distributed  according  to  equity,  and  no 
distinction  has  been  made  with  reference  to  their  interests, 
whether  in  different  proportions,  or  equally.  Many  cases 
have  occurred  upon  the  distribution  between  the  separate  and 
joint  estates ;  and  the  principle  in  all  of  them,  from  the  great 
case  of  Mr.  Fordyce,  has  been,  that  if  the  Court  should  say, 
that  what  has  ever  been  joint  or  separate  property  shall  always 
remain  so,  the  consequence  would  be,  that  no  partnership 
could  ever  arrange  their  affairs.  Therefore  a  bond  Jidt  trans- 
mutation of  the  property  is  understood  to  be  the  act  of  men 
acting  fairly,  winding  up  the  concern ;  and  binds  the  creditors; 
and  therefore  the  Court  always  lets  the  arrangement  be,  as 
they  stand,  not  at  the  time  of  the  commission,  but  of  die 
act  of  bankruptcy. 

TAomcuf  Cooper  is  admitted  to  be  solvent.  .  He  certainly 
has  no  such  equity,  as  if  the  partnership  had  been  dissolved 
by  bankruptcy,  death,  effluxion  of  time,  or  any  other  circum- 
stance, not  his  own  act.  But  he  dissolves  the  partnership  a 
year  and  a  half  ago;  and,  instead  of  calling  upon  these 
effects  according  to  his  equity  at  the  dissolution  to  pay  the 
partnership  debts,  he  assigns  his  interest  to  the  other,  to  deal 
as  he  thinks  fit  with  the  property,  to  act  with  the  world  re- 
specting it;  desiring  only  a  bond  to  pay  a  given  value  in  three 
or  four  years.  Therefore  he  or  his  executors  could  not  suew 
If  it  was  necessary  for  the  creditors  to  operate  their  relicff 
through  his  equity,  he  has  no  equity.  It  is  then  said,  *and 
the  circumstance  had  struck  me,  that  all  the  property  is  not 
assignable  at  law :  for  instance  the  debts :  but  as  between 
the  two  Coopers  they  were  the  property  of  the  bankrupt; 
.  for  debts  are  within  the  statute  of  King  James  (86);  and  if 
c,  9.  #.  10, 11.  ^Y^^  order  and  disposal  of  the  bankrupt,  he  is  pro- 

prietor of  the  debt.    Therefore  Thomas  Cooper  could  never 
set  up  the  insufficiency  of  the  legal  operation  of  the  assignment 
against  his  own  deed.    The  assignment  was  not  made  sub- 
ject 

(86)  Stat  2Uam.  I.  c.  19.  8. 10,  11.    Post,  Jcnesr,  GiMom, 
Vol.  IX,  407,  and  the  notes,  409.    XIX,  494. 


[  •m  ] 

Debts  within 
the  statute 
21  James  I. 
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ject  to  the  payment  of  the  debts,  but  hi  Consideration  of  a 
*eo¥eiiant|i  leaving  no  duty  upon  the  property,  but  attaching 
a  personal  obligation  upon  the  assignee  to  pay  the  debts. 
The  creditorB  therefore  cannot  rest  upon  the  equity  of  the 
paxtner  going  out.    I  was  struck  with  the  argument  of  in- 
coiKvemence:  the  inconyenience  .  on  all  sides  is  great.  To 
«ay  this  seems  to'  me  a  monstrous  proposition :  that,  which  at 
mnj  time  during  the  partnership  has  been  part  of  the  partner- 
dbip  effects,  shall  in  all  future  time  remain  part  of  the  partner- 
ship effiscts ;  notwithstanding  a  band  Jide  act.  .  Suppose,  an 
iaprobable  case,  that  the  partners  in  ChikTs  house  chose 
to  shift  their  shop  from  Temple  Bar  to  the  west  end  of  the 
town;  and  that  house  now  the  property  of  the  partnership, 
was  iomd  Jide  bought  by  one  of  the  partners ;  and  the  money 
was  invested  in  the  purchase  of  the  new  house,  in  which  they 
were  going  to  reside:  suppose  a  still  more  improbable  case, 
that  a  year  and  a  half  or  ten  years  afterwards  they  became 
bankrupt :  wotdd  that  house  be  part  of  the  partnership ' 
effects?    It  would  be  so,  if  it  remained  without  the  legal 
interest  being  passed,  or  without  any  equitable  claim,  taking 
it  out  of  the  reach  of  a  legal  execution :  but  where  the  effect 
is  a  iomd  jide  transaction  of  this  sort,  if  it  were  held  at  any 
dme  afterwards  to  be  partnership  property,  not  for  the  pur- 
pose of  satisfying  demiands  of  the  partners,  or  of  any  cre- 
ditor, who  cannot  otherwise  be  satisfied,  but  to  enable  them  i 
to  undo  iJl  the  intermediate  equities,  commercial  transactions 
cooM  not  go  on  at  all.    It  would  be  much  less  inconvenience 
to  examine  the  bona  fides  of  each  transaction  than  to  say, 
such  transactions  shall  never  take  place. 

The  case  of  West  v.  Skip  falls  within  some  of  the  obser- 
vations I  have  made.    Heath  v.  Percival  does  not  apply  at  all. 
The  bond  in  that  case  was  not  given  up;  and  therefore 
the  creditor  keeping  *  the  best  security,  and  refusing  to  part     [  ^  1S9  ] 
with  it,  no  inference  can  be  made  against  the  conclusion 
arising  from  that.    Hankey  v.  Garratt  is  also  very  different. 
There  the  partnership  was  dissolved  by  bankruptcy  or  by 
death;  and  there  was  no  actual  transfer  of  the  property  to 
take  it  out  of  the  reach  of  legal  execution.    I  am  unwilling  to 
Bake  any  observation  upon  Bumaby's  Case.    I  do  not  know 
I     how  to  understand  it.    Whether  there  was  any  thing  special 
I  in 
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laoi.       in.  the  assignment,  I  cannot  find  out  from  the  veport   I  shafl 
RuFFiN      ^i^^A^ouf  ^  fii^d  the  papers.   It  looks  very  like  this  case;  if 
&  parte*        ^     specie  this  case,  as  an  authority  I  should  think  myself 
'  bound  to  submit  to  it.   But  if  it  is  not  in  specie  this  case, 
there  is  so  much  doubt^  whether  this  relief  can  be  given,  that 
I  am  satisfied,  it  ought  to  be  given,  if  at  all,  in  a  jurisdietioii, 
where  my  opinion  would  be  subject  to  review.   My  present 
inclination  is,  that  die  creditors  have  not, this  equity.    I  have 
have  considerable  doubt  also,  whether,  if  they  have  it,  Thamai 
.Coti^er  would  be  benefited  by  it;  and  a  farther  subject  of 
grave  and  serious  doubt  is,  whether,  if  the  joint  creditors 
disturb  the  arrangement,  the  separate  creditors  would  not 
have  a  right  to  set  the  arrangement  right  at  his  expence. 

I  now  think,  there  is  a  circumstance  that  distinguishes 
BUmabys  Case.  The  assignment  was  not  by  one  to  the  othet 
two,  but  by  one  to  one  of  the  other  two :  which  may  be  very 
different.  I  think,  that  circmnstance  distinguishes  the  case 
so  much,  that  I  shall  considt  the  interest  of  the  parties  better 
by  saying,  they  may 'file  a  bill,  if  they  think  proper,  than  by 
farther  delay. 


The  Petition  was  dishiissed{87). 

(87)  Post,  £r  parte  FeU,  Vol.  689.  In  Ex  parte  Fry^  1  Gfyn  ^ 
X,  347.  Ex  parte  Williams,  XI,  Jam.  96,  the  Vice  C^anoBihr^ 
3.  Ex  parte  RowUmdsom,  2  Ves,  open  a  representation,  that  his 
4r  Bea,  172.  In  Ex  parte  Free-  decision  in  Ex  parte  Freemam  had 
wum.  Buck,  471,  both  partners  been  over-ruled  upon  appeal,  by 
became  bankrnpts  five  months  some  misnnderstanding  without 
after  the  assignment  to  one  of  argument,  made  a  similar  order* 
them ;  and  the  joint  creditors  The  interval  between  the  assign- 
were  not  permitted  to  elect  to  ment  and  bankruptcy  in  £!r  parte 
go  against  his  separate  estate.  JFry  was  vear  three  years* 
Ex  parte  Peake,  1  Madd.  346, 
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QWEN  SALUSBURY  BRERETON  by  his  wiU,  date4  GeDert4  words 
the  15th  of  December  J  1795^  gave  and  devised  all  his  controlled,  in 
landa,  tenements  and  hereditaments,  m  CheshirCt  Chester^  ^^^^^  to  make 
FlkUiUre,  Denbighshire,  and  Middlesex,  to  the  Plaintiff  and  T^^*® 
Charles  Potts,  their  heirs  and  assigns ;  in  trust  to  aqd  for  r*^^ 
the  nse  of  the  testator's  wife  during  ♦her  life;  and  after  her  ^YviyonMp 
decease  he  devised  all  the  said  lands,  in  Cheshire  and  Chester      ^ords  in  a 
and  Middlesex,  in  trust  to  the  same  trustees,  to  and  for  the  ^  creating  a 
use  and  benefit  of  Charles  Trelaumy  during  his  natural  life;  joint .intereft: 
remainder  to  his  eldest  and  every  other  son  in  tail  male;  ^®  intenti^ 
remainder  to  his  heirs  for  ever.    He  devised  to  the  same  severance 
trustees  his  lands,  &c.  in  Flintshire  and  Denbighshire,  fo^  fidenu"^clw 
die  use  of  WilUem  Trelatony  for  life ;  remainder  to  the  next 
and  every  other  son  in  succession  of  Sir  Harry  Trelaumy  in 
tafl  nude ;  remainder  to  his,  the  said  William  TreUiwny\ 
heirs  for  ever.    The  will  directed  the  devisees  to  take  the 
name  of  Brereton;  and  after  several  other  dispositions  pro- 
ceeded thus: 

I  give  to  my  dear  wife  the  interest  of  all  my  3  per  cent^ 
consolidated  stock  at  the  Bank  during  her  natural  life  (ex- 
cept of  what  I  hereinafter  bequeath)  with  power  by  her  last 
wSk  to  devise  50002.  Consols  between  her  and  my  nieces. 
"  Attet  my  wife's  decease  I  give  two-thirds  of  the  above  iur 
"  terest  of  the  Consols  to  General  Trelawny,  and  his  brother 
Tkcmas  of  Odiam,  Esq.  for  their  lives ;  and  after  their 
deaths  I  give  the  same  to  the  two  persons  in  possession  of 
"  my  said  several  land  estates." 

The  testator  then  gave  his  wife  several  specific  legacies 
of  hia  sdd  Bank  3  per  cent.  Annuities,  amounting  in  the 
wiude  to  8000/.  of  such  Annuities;  and  he  appointed  his 
wife  and  the  Plaintiff  executors ;  and  made  his  wife  residuary 
legatee. 

The  testator  died  soon  aflier  the  execution  of  his  will. 
After  payii^  the  legacies  the  fund  of  3  per  cent,  consolidated 
Bank  Annuities  was  reduced  from  30,000/.  to  S2,000/.  The 
widow  recdvcd;  the.  dividends  until  her  death  in  May  1800. 

By 
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1801.  By  her  will,  dated  the  llth  of  January,  1800,  after  giving 
specific  legacies  to  a  large  amount  of  3  per  cent.,  consolidated 
Bank  Annuities  and  other  legacies,  and  in  part  reciting  the 
will  of  her  husband,  imd  stating  the  power  given  to  her  bjr 
that  will,  she  therefore  did  in  pursuance  of  such  power  vested 
in  her  by  her  said  late  husband's  will  devise  and  bequeath  the 
.  ^  said  sum  of  5000/.  Consols  in  manner  following.  She  then 
directed  2500/.,  one  moiety  of  the  said  sum,  to  be  divided 
between  four  nieces ;  and  as  to  the  other  2500/.  she  wiUed, 
devised  and  bequeathed,  the  same  to  six  other  nieces :  viz, 
2400/.  among  five,  and  100/.  to  another;  and  she  gave  the 
|[>ISI  ]  *  residue  of  the  money  in  the  funds  not  therein  disposed 
of  and  the  remainder  of  her  estate  and  efiects  of  what 
nature  and  kind  soever  to  the  Plaintiff*;  and  appointed  him 
executor. 

After  the  deaths  of  the  testatrix  and  of  General  jETarry 
Trelawny  the  bill  was  filed;  stating,  that  the  5000/.  ought 
to  be  taken  by  the  Plaintiff^  as  executor  of  the  widow,  out 
of  the  22,000/.  stock;  and  that  after  that  deduction  two* 
thirds  of  the  residue  ought  to  be  appropriated  and  applied 
between  Thomas  Trelaumy  and  the  persons,  who  shall  sue* 
cessively  become  entitled  to  the  testator's  real  estates ;  and 
praying,  that  the  rights  of  the  parties  may  be  ascertained. 

The  Defendants  by  their  answers  submitted,  whether  die 
SOOO/.  stock  ought  to  be  taken  out  of  the  22,000/.  and  two^ 
thirds  of  the  remaining  17,000/.  only  to  be  appHed  for  the 
benefit  of  the  Defendants,  according  to  the  suggestion  of .  the 
bill,  or,  whether  the  5000/.  was  not  to  be  taken  out  of  the 
general  residue. 

The  Defendants  Charles  Trelawny  Brereton  and  Wittiam 
Trelawny  Brereton  fiirther  submitted,  whether  the  Defendant 
Thomas  Trelawny  did  or  did  not  upon  the  death  of  General 
Harry  Trelawny  become  entitled  to  receive  all  the  dividends 
and  interest  of  the  two-third  parts  of  the  residue  of  the 
3  per  cent  annuities  for  life;  or,  whether  upon  the  death, of 
General  Trelawny  a  moiety  of  the  two-thirds  of  the  divi- 
dends, &c.  to  which  he  was  entitled  for  life,  did  not  imme- 
diately become  vested  in  the  Defendant  Charles  Trelaumy 
Brereton  and  William  Trelawny  Brereton.  The  Defendant 
Thomas  Trelawny  claimed  the  whole  of  the  two-thirds  of  the 
dividends  by  survivorship. 
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The  Sotieiior  General  and  Mr.  Hart,  for  the  PlaintifT. 
The  som  of  50002.  8  per  eeni.  Bank  annuities  was  a  spe- 
cific  beqoest  for  the  benefit  of  the  nieces  of  the  testator  and 
ids  wife;  and  her  authority  extended  no  farther  than  to 
appoftioD  that  sum.  As  to  that  only  a  discretion  was  to  be 
ezexcind:  but  the  nieces  took  substantial  interests  under 
his  win.  Therefore  the  interest  given  to  General  JVelawnjf 
and  his  brother  was  in  nature  of  a  specific  bequest  of  the 
residiie.  The  construction,  that  the  5000/.  is  to  come  out  of 
the  aggregate  fundj  is  the  rational  construction. 


1801. 
Whitmors 
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TRSLAWNr. 


Mr.  BicAards  and  Mr.  Grimwood,  for  the  Defendant 
Tkamae  Trelawny^ 

Upon  the  general  question  this  Defendant  agrees  with  the 
other  Defendants  against  the  Plaintiff;  but  contends,  that  this 
is  a  joint  bequest  to  the  two  persons  in  remainder :  the  other 
Defaodants  insisting,  it  is  scTeraL  Upon  the  first  quesdoua 
it  is  npon  them  to  shew,  that  these  words,  the  above  in- 
''terest,**  importing  by  reference  to  the  former  words  the 
iatamt  of  all  the  consols,  mean  only  a  part  of  them.  The 
dednon  of  Bram  y.  Higgs  (  88 ),  as  it  now  stands,  is  an 
aathorifty,  that  the  words  of  the  power  operate  as  a  bequest 
to  the  nieces :  but  tiiat  case  is  a  subject  of  appeal.  Upon 
the  Defendant's  construction  every  part  of  the  will  has  effect 
wididiit  absurdity:  upon  the  other  words  must  be  supplied. 

Widi  respect  to  the  question  between  the  Defendants,  this 
is  a  joint  bequest  plainly ;  and  therefore  survives. 


Mc  SHamlefff  toit  tiie  Defendant  Charles  Trelaumey  Brerem 
Urn  and  William  Trelamny  Brereton  upon  the  first  question 
^oncwred  with  the  other  Defendants.  Upon  the  point  be* 
the  Defendants  he  contended  firom  the  manner,  in 
the  real  estate  was  disposed  of,'that  the  testator  did 
survivorship  as  to  the  money  fund;  and  that  upoq 


die  whde  will  there  was  an  intention  of  severance  as  to 
AaC 


(88)  Aate,  Vol.  IV,  708.  V,  485.  Post,  VTII,  Ml. 
You  Vl  K 
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1801.  '  The  Solicitor  General,  in  Re^ply. 

iW^HiraoitB  construction,  that  the  whole  interest  without  any  de- 

^  duction  in  any  shape  is  intended,  is  impossihle.    A  diffemit 
.Trelawnt.  modification  of  the  interest  is  distinctly  introduced ;  shewing 
«  diminution  of  the  fund  by  the  preyioua  dispositioii  of  Ae 
GOOOL    The  power  is  only  to  apportion;'  and  presuniet  the 
4hing  given,  befiare  that  power  comm^ces. 

Lord  CHANciiLLoa. 
It  is  impossible  in  the  constnsction  6f  sAdbi  a  will  w  tfaisio 
be  quite  sure,  I  am  right  in  the  opinion  I  have  formed ;  and 

*  Tetl  confess  an  inclination  of  opinion,  rising  almost  to  con- 

fidence, that  <he  claims  of  the  Defendants  must  be  restrained 
fto  two-thirds  of  the  diyidends  of  17,000/.  Bank  annuities  oidy, 
and  not  of  28,0001.   The  testator  had  at  the  date  of  the 

[  ^  1S3  ]    *^  will  about  S0,000if.  3  per  cent,  consolidated  Bank  annuities ; 

.but  in  oonstmiing  a  will  the  Court  must  ccmsider,  what  would 
•be  the  construction  in  all  the  given  changes  of  property,  €hat 
nught  have  taken  place  between  the  date  of  the  wilt  and  the 
•death  of  the  testator;  and  though  in  this  instance  there  was  no 
mich  change^  r^^d  must  be  had  to  what  would  have  been  die 
eonstniction,  if  the  state  of  the  property  had  been  charged  -by 
:act  in  his  Ufe.  Upon  the  clause  respecting  the  50001.  k  ■ 
contended,  that  there  was  a  mere  power  to  the  testator's  wife, 
independent  of  the  exercise  of  which  power  the  nieces  Sfoold 
itake  nothing.  On  the  other  hand  it  wa&  insisted,  that  Aere 
was  a  vested  interest  in  the  nieces ;  the  proportkms  to  be  r^gii- 
^  lated  by  the  exercise  of  that  power  upon  the  property ;  to  go 
•equally  among  them,  if  the  power  should  no^  be  exea&ied. 
In  my  view  of  this  case  it  is  not  necessary  to  say,  what  is  43kiB 
•true  efl&ct  of  the  will  upon  that  point;  and  I  am  happy  to.  da* 
fiver  myself  firom  the  necessily  of  eonsidering  upon  thk  day 
the  authority  of  that  case,  which  ia*  to  come  before  me  "by 
appeal;  for,  taking  thb  either  as  a-power,  or  as  a  vested  inie- 
<rest,  my  mind  cornea  to  -the^  same  ooncfaisibn.  Jt  it  wav  E 
power,  and  was  executed  by  the  wife,  it  is  clear,  unde^'dis 
execution  of  the  power  the  nieces  would  take  the  50002!.  at 
the  d^th  of  the  wife.  '  If  an  interest  viested  in  them  indepe^ 
dent  of  the  execution  of  the  power,  it  is  equally  clear,  they 
would  take  it  at  the  death  of  the  wife.    From  that  *  sum  of 

50002: 
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SOOOL  theiefore  it  ia  impossible^  that  the  Defendants  eould 
have  tither  two-thirds  of  the  interest  or  any  other  part  That 
mm  dierefore  being  to  be  subtracted  from  the  bulk  of  this 
find*  the  testator  goes  on  to  make  the  disposition  of  two-thirds 
of  the  aboTe  interest  of  the  Consols  after  his  wife's  decease; 
which  words  may  undoubtedly  mean,  and  more  naturally  mean 
in  ordinary  language,  all  the  Consols  than  a  part.  Biit  terms 
8D  maoeurate  as  these  must  be  construed  not  merely  with 
i^gard  to  their  ordinary  meaning :  but  that  construction  must 
be  adopted,  that  will  make  the  whole  will  consbtent  and 
capable  of  being  executed ;  and  in  that  yiew  the  question  is, 
wbethcsr  the  testator  meant  two-thirds  of  that,  of  which  he 
had  m>t  befcm  disposed,  or  of  SS,0002.,  having  left  to  dis- 
pme  of  only  17,000/* 

But  there  may  be  another  view  of  this  case.  Suppose,  the 
testator's  wife  had  died  in  his  life.  In  that  case  the  nieces 
take  dieir  interests  at  his  own  decease.  He  had  authorised' 
BOOOL  to  be  ^  subtracted  from  the  bulk  of  the  fund  for  their 
benefit;  and  if  that  was  subtracted  at  his  death,  it  is  utterly 
imposdble,  that  under  the  subsequent  words  the  Defendants , 
could  receive  more  than  two-thirds  of  what  remained.  But  a 
mnch  stronger  case  might  be  put.  Suppose,  he  had  in  his 
fife  sold  85,000/.  of  the  stock:  upon  the  construction  of  the 
Defendants  this  consequence  would  follow;  that,  though  the 
wife  vi^t  have  given  5000/.  by  the  execution  of  the  power,  or 
the  testator  had  given  that  sum.  independent  of  the  power,  to 
die  nieoes,  the  Defendants  might  have  received  two-thirds  of 
die  dividends  of  the  remaining  5000/.  It  ia  impossible  he  caul4 
hate  meant  thi^;  and  if  not,  the  consequence  follows,  that 
under  the  present  circumstances  of  the  fund  he  meant,  that 
after  tihat  simi  of  5000/.  subtracted  the  remaining  17,000A 
AaaUL  be  the  fimd,  two-tbirds  of  the  interest  of  which  the 
Defendants  are  to  receive.  It  is  a  circumstance,  not  afford* 
ii^  a  very  solid  ground  of  argument,  that  the  power  extends 
the  whole  property;  and  the  disposition  in  favour  of  the 
either  by  virtue  of  the  power  extending  over  the  whole 
or  by  the  bequest  of  the  testator  out  of  the  whole,  must  have 
been  satisfied,  however  he  diminished  the  property,  if  suffi- 
dent  was  left  to  satisfy  it.  Th^  wife  as  residuary  legatee  had 
iaintefest;  by  virtue  o[  which  without  the  power  she  might 

K  2  dispose 
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1801.       dispose  to  the  nieces :  but  if  they  are  to  tike  under  the  act  of 

WHrraoRE  ^^^^  ^  ^  authority,  not  her  interest^ 

and  not  only  out  of  a  fund,  in  which  she  had  an  interest,  but 
Trblawnt.  out  of  die  whole ;  in  which  she  had  partly  a  power  and  partly. 

an  interest.  Upon  the  whole  the  Defendants  ore  to  take  only, 
two-thirds  of  the  dividends  of  17,000/L  Bank  annuities. 
As  to  the  other  question  it  is  exceedingly  probable,  the  tea-' 
•  tator  did  not  mean  survivorship :  but  he  has  actually  given  in: 
words  creating  a  joint  tenancy ;  which  is  not  severed ;  and 
therefore  the  whole  must  go  to  him,  who  survived. 

Direct  two-thirds  of  the  IT^OOO/.  Bank  annuities  to  be  tran**> 
ferred  to  die  Accountant-General:  the  dividends  to  be  paid 
to  the  Defendant  llamas  Trelaumy  for  his  li|ib ;  with  liberty, 
to  apply :  the  costs  to  be  paid  out  of  the  general  residue  by 
the  PlaintiE 


■  HODSON  f>.   , 

Jtme  3d,  13lA. 

Order  upon  STANLEY  for  the  Pl^ntiff  moved  for  an  order 

the  Register  of  upon  the  Repster  of  the  Consistory  Court  of  Durham. 
the  Consistory  ^i^^^  ^  original  will  might  be  produced  for  the  hearing 

Court,  that  an  ^           .  . 

original  will  ca^s^  upon  givmg  security. 

may  be  pro- 

daced  for  the  Xrorcf  CHANCEtLOR  asking,  what  was  the  foundation  of  the 
hearing  upon  jurisdiction,  Mr.  Stanley  said,  there  had  been  many  such 
giving  seen-  orders.  His  Lordship  however  expressing  considerable  doubt 
riiy«  upon  it,  no  order  was  made.   Afterwards  Mr.  Stanley  re^ 

peated  the  motion ;  and  cited  Forder  Wade  ( 89 ) ;  refem^ 
to  former  orders ;  and  Ross  Cropper ;  in  which  Lord  Roislyti 
made  an  order  upon  the  officer  of  the  Ecclesiastical  Court 
In  Chester. 

Lard  CuxvcKLtOtt,  asked,  what  was  the  nature  of  the 
te<hirity ;  and,  who  was  to  settle  it. 

Mr.  Stanley  sAid,  the  Mastfo  if  necessary^ 


(aO)  4Br^.C.  C. 


CASES  m  CHANCERY.  13& 

Lord  Chancbllor.  1801. 
How  18  his  judgment  to  be  regulated  upon  it  ?   Suppose  jj^^^jj 
%  win  giving  legacies  to  the  amount  of  5000/.    This  is  pos- 
Ale:  if  all  parties'  interested  in  the  will  are  before  the  — — 
CoiDt,  all  those  parties  might  caU  for  an  order  upon  the 
Roister  to  deliver  the  will;  fot  if  it  should  be  lost  or  can^ 
odled  by  their  having  called  on  him»  he  would  not  be  an- 
swerable to  any  one» 

Bfr.  Sianley  said,  the  object  of  this  bill  was  to  have  an 
estate  sold  for  payment  of  debts, 

Mr.  Hart  ( Amicus  Curue  )  said  that  in  Baron  v.  Baron^ 
isfon  a  biD  to  prove  a  wiU,  he  had  obtained  such  an  order. 

Zoref  Chancellor. 
What  authority  has  the  Ecclesiastical  Court  to  enforce  the 
Ckwtcellar^s  order  ?   Would  this  Court  order  the  officer  of 
die  Court  of  King's  Bench  to  produce  any  of  the  documents  ;  - 

of  that  Court?   However  upon  the  ground  of  the  practice      [•136J'  ' 
^yoa  may  take  the  order.    I  do  not  know,  upon  what  it 
stands:  bat  I  cannot  renounce  the  authority  of  so  many 
of  ny  predecessors  (90). 

(90)  Post,  Fauquire  v.Tyn/e,  Vol.  VII,  202.    iliioM.  J,  152,  and 
the  ootes.   Qualey  v.  Qnaley,  4  Madd.  213. 


BROWNE,  Ex  parte. 

Jumeim. 

IJl^HE  ships  Maria  and  Betsey  the  joint  property  of  CuHen,    XJpon  a  sepa- 
Buddicombe  and  Martin^  were  insured  by  CuUen  only ;  comniis- 
and  having  been  captured,  the  money  recovered  from  the  Jll,^"^^^^^"^' 
underwriters  was  applied  in  payment  of  his  separfite  creditors  ^^^^Jf 
under  the  bankruptcy.   The  object  of  the  petition  of  creditors  garance,  effect- 
in  respect  of  the  outfit  and  cargoes  of  th^  ^hips  was  to  prove  ed  by  the  bank- 
against  the  9eparate  estate  of  CuUen,  mpt  opon  his 

own  acooonk 

The  Lord  Chanceh^or  ei^pressed  on  a  former  day  a  clear  «pon  joint  pro^ 
opinion  against  the  petition:  but  it  stood  over  upon  the  sug-  P^fV^'  *• 

ges  ion  j^.^^  creditors. 


Brown  B» 
Ex  parte. 
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lfN)1.       gestion  of  Mr.  Richardg,  that  there  was  tome  efise  in  'fitvor 
of  it. 

Mr,  Biehardiy  how  referring  to  JS^:  parte  Pmry  (91 ),  gltt^ 
up  the  point ;  and  eaid,  the  order  in  the  banloruptcy  of  jPASifr^ 
henry  axidltogers  arose  from  a  slip. 

The  pdtitaon  was  disnussed,*  * 
(91)  Ante,  VoLV,  676. 
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and  11th. 

BiU  bj  an  in-  rpHE  bill  stated,  that  the  PUdntiff  carried  on  the.  businesa 

sarance  broker  insurance  broker  at  Manchester;  and  was  employed 

for  a  discovery  ,    ^j^^  Defendants  from  time  to  time  to  efiect  insurances  upon 

and  accoont  of     ,  ,  . 

money  paid     ^P^*  goods,  wares,  and  merchandiase ;  and  paid  divers  sums 

and  received  of  money  on  account  thereof;  and  became  entitled  as  auck- 
by  him  in  that  insurance  broker  to  divers  sums  of  money  for  his  conmiiasioii 
capacity  on  ac-  upon  effecting  such  insurances,  and  otherwise  respecting  the 
coont  of  the  game,  and  the  money  received  on  account  thereof,  and  fo€ 
Defendants,  postage  of  letters,  and  upon  sums  of  money  paid,  laid  out, 
[*137]  and  expended,  on  account  of  the  *  Defendants  in  eflfecting  tht^ 
doe' to  him  for  insurances,  &c. ;  and  that  the  Defendants  were  also  indebted 
commission,  i^^  divers  sums  of  money  upon  promisory  notes  indorsed  to 
&c.  and  for  the  Plaintiff  in  the  usual  course  of  business, 
promisory  The  bill  farther  stated,  that  the  Plaintiff  received  some 

notes  indorsed  money  from  the  underwriters  in  respect  of  losses  upon  some 
to  hill,  and  to  ^j^j  .  j^^^  ^j^^^  j^^^j^  constantly  been  thie  universal  custom 
restrain  an  i^c-    ^  ,  xi.    v   •         r  •  ,  , 

tion  as  brought      Persons,  who  carry  on  the  busmess  of  msurance  broker^ 

conUary  to  the  LhytTs  Coffee  House,  at  Liverpool,  and  for  all  other  pet- 
nniversal  cos-  ^ons,  who  carry  on  the  trade  of  insuranoe  brokers,  in  the 
torn  of  tbe  bn-  business,  which  they  transact  for  merchants  at  Liverpool 
siqess.  De*  or  in  any  other  part  of  the  county  of  Lancaster  to  be 
marrer  allow-  allowed  one  month  from  the  day,  upon  which  the  loss 
ed :  tbe  ^pQ^  ships  or  goods,  which  are  insured,  is  ascertamed,  and 

set  ^  and  ca  documents  respecting  such  loss  found  to  be  satisfactory 
paUa  of  proof  *®  o^^'n  the  signatures  of  the  underwriters  to  the  adjustment 
at  law.  of      policy,  and  to  apply  to  such  underwriters  for  payment 

of  theit  proportions ;  and  at  the  end  of  that  month,  and  not 

before^ 
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befi«e^  to  accept  bilkj  drawn  upon  them  by  the  persona,  {ox 
whom  they  eflfected  8iich  ..in8iiranceSj  for  the  amount  of  such 
loss,  until  the  end  of  four  months  from  the  day,  upon  which 
the  loss  was  ascertained,  and  the  documents  fotmd  satisfactory ; 
and  such  custom  has  been  always  adopted,  and  acted  upon, 
by  the  Plaintiff  in  aU  his  dealings  with  the  Defendants ;  and 
they  have  constantly  allowed  the  Plaintiff  the  said  space  of 
four  moQths  for  the  payment  of  the  amount  of  the  losses  until 
the  commencement  of  the  action. 

The  bill  then  stated  losses  upon  ships  under  insurances 
effected  by  the  Plaintiff  for  the  Defendants :  one  settled  upon 
the  7th,  another,,  upon  the  11th  of  October,  1800^  which  ac- 
copding  to  the  said  custom  would  be  payable  three  months 
bom  the  7^  and  11th  of  November;  that.no  account  of  the 
ittd  dealing  was  stated  between  the  Plaintiff  and  Defendants  j 
but  an  actkm  was  brought  by  the  Defendants  in  December  f 
m  which  diey  held  the  Plaintiff  to  baU  for  11921.  5s.  lltL; 
thooj^  the  money  due  in  respect  of  the  said  losses  was  not 
dpe  UDtfl  February;  and  the  Defendants  had  not  drawn  upon 
the  Plaintiff;  and  the  Defendants  at  the  time  of  the  action 
koqgllt  wnre^  and  now  are,  indebted  to  the  Plaintiff  in  a^ 
mmik  larger  sum  on  the  accounts  before  mentioned  and  also 
by  virtue  of  throe  promisory  notes ;  one,  dated  the  Idth  *  of 
Odober,  1799,  at  twelve  months  after  date  for  600/. ;  another 
of  the  same  date  and  for  the  same  time  for  650L ;  another, 
dated  the  18th  of  November,  1799,  at  fift;een  months  after 
dale^  Sox.  1440k  I6»ki  all  indorsed  to  the  Plaintiff;  and  on. 
aGoounl  a  large  balance  would  be  found  due  tp  the  Plaintiff.. 
The  bill  then*  stated  applications  for  the  sums  paid  for  pre-. 
Wims,  commission,  &C.4  tha/t  the  Defendants  threaten  to 
proceed  to  trial;  well  knowing,  that  tjie  Plaintiff  cannot 
obtain  adequate  justice  in  the  said  action  without  an  account, 
and  .ciumot  recover  therein  the  balance  due  to  him  from  them, 
IS  aforesaid;  and  prayed  an  account  of  the  sums  of  money 
paid  by  the  Plaintiff  for  and  on  account  of  the  Defendants 
in  respect  of  the  insurances  effected,  also  the  money  due  to 
him  for  comtiission,  and  otherwise  respecting  the  same,  and 
&e  voQ^y  received  on  account  thereof,  postage  of  letters,  and 
the  other  sums  of  money,  paid,  laid  out  and  expended,  by^ 
Mm  on  their  account  about  the  same,  and  also  an  account  of 

the 
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Uie  money  due  to  him  in  respect  of  the  promisoiy  notes,  of 
the  seyeral  sums  of  money  he  received  from  the  under^vmtert 
or  others  on  account  of  the  losses/  and  aU  other  sums  due 
to  them  from  him;  and  a  decree  for  payment;  offering  to 
pay  what  shaD  he  due  from  him ;  and  an  injtmction  to  re- 
strain proceedings  at  kw. 

The  Defendants  put  in  a  general  demiiirejr  to  the  discovery 
and  relief. 

Mr.  Mansfield  and  Mr,  Pembertofh  in  support  of  the 
Demurrer. 

This  bill  seeks  a  discovery  and  account,  not  of  money  ih& 
]>efendants  have  received,  or  with  the  receipt  of  which  they 
«re  acquainted,  but  of  money  paid  and  received  by  the 
Flamtiff*  on  account  of  the  Defendants  for  premiums  of  in- 
mrances  effected  by  him  for  them,  also  of  money  due  to  him 
/  in  respect  of  promisory  notes,  also  money  deceived  by  him 
from  under-writers  on  account  of  losses,  and  money  due 
him  for  commission,  and  paid  by  him  for  postage  of  lettm  or 
otherwise  on  their  account.  With  respect  to  .  the  cuatoni 
alleged  it  is  impossible  for  this  Court  to  decide.  AD  these 
matters  must  be  tried  upon  notice  of  set-off. 

Lord  Chancellor. 
The  fact  as  to  the  promisory  notes  he  could  prove  without 
discovery.  He  states  the  custom;  and  that  in  fact  such  has 
been  your  habit  of  dealing  with  him.  He  does  *not  want 
discovery  for  that.  What  he  has  paid  for  premiums  of  insur- 
ance, and  what  for  postage,  is  rather  in  his  mind  than  yours. 
I  do  not  recollect  any  such  bilL 

Mr.  RomiUy  and  Mr.  W.  Agar^  in  support  of  the  bill. 
The  Defendants  admit  the  custom  by  the  demurrer,  and 
that  all  the  £stcts  alleged  are  true.  The  question  therefore 
is,  whether  all  this  account  must  be  gone  through  before  a 
jury.  There  have  been  many  bills  of  this  nature,*  by  stewards 
for  an  account  between  them  and  their  employers,  as  to  re« 
ceiving  rents  and  paying  sums  of  money.  The  Defendants 
must  make  out,  that  the  Court  will  not  maintain  a  bill  for  an: 

account 
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aeeodnt  at  tbe  suit  of  an  accounting  party.   There  ia  one-  isoi. 

kntence,  in  which  this  question  was  much  discussed;  and  an  ^ 

apinion  gben  upon  it  by  a  very  great  authority^  ui  a  case 

■nch  more  UB&vourable to  the  Plaintiff:  WeUs  v.  Cooper  (92).  BailbTit 

The  InU  was  filed  by  the  executor  of  a  builder  against  a 

pertoa,  who  had  employed  him  for  many  years,  and  from 

time  to  time  paid  him  money ;  stating,  that  upon  the  account 

a  balance  was  due  to  the  testator;  and  charging,  that  the 

Defimdant  agreed  to  account  with  die  executor.   The  answer 

admitted,  diat  appHcations  had  been  made;  and  the  De- 

iendaat  had  said,  that  if  the  Plaintiff  would  produce  the 

aoeouBt,  he  would  settle  it  in  an  amicable  way ;  but  insisted 

dMD,  that  Ae  Bliuntiff  had  no  right  to  such  an  account; 

and  daimed  die  same  benefit  as  if  he  had  demurred.  Lord 

Chief  Baron  Eifre  said,  it  was  a  very  unfavourable  case,  re- 

nAog  a  dormant  claim;  that,  if  It  was  only  one  matter,  it 

•odd  mot  be  the  subject  of  a  bin :  but,  where  there  had  been 

ascties  of  transactions  on  the  one  side,  and  of  payments  on 

Ae  other,  he  was  not  satisfied,  that  it  was  not  matter  of 

aecoont.    He  dismissed  the  bill  however  upon  the  ground  of 

die  length  of  time,  that  had  elapsed* 

This  is  not  a  very  positive  opinion,  that  such  a  bill  may  be 
entertained;  but  that  opinion  was  expressed;  and  there  is 
no  case  or  opinion  to  the  contrary.  If  any  doubt  arises, 
whedier  the  custom  exists,  that  may  be  ascertained  hereafter 
by  an  issue.  The  Plaintiff  has  a  right  to  a  discovery  on 
••di,  what  oammission  he  was  entitled  to  have  from  them. 
He  states^  that  at  the  time  of  ^the  action  brought  no  sum  [  ^140  ] 
was  due  from  him  to  the  Defendants;  on  the  contrary, 
lhat  a  large  sum  was  due  from  them.  Mundy  v.  Mundy  (98) 
besrs  some  analogy  to  this  case.  A  balance  must  be  taken 
lo  be  due  to  the  Plaintiff :  therefore,  as  it  is  said  there,  no» 
diing  is  left  to  try  at  law. 

Mr.MmufieUf  in  Reply. 
I  can  easily  conceive  such  a  case  as  that  in  the  Court  of 
Exdiequer;  mutual  transactions  between  two  persons,  money 
fud  from  time  to  time,  &c.  especially  in  the  case  of  a 

builder. 

(82)  Id  die  Court  of  Exchequer,  1791,  MSS. 
(D8)  Ante,  Vol.  II,  122. 
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builder.   But  he^re  no  account  is  required  from  the  DdEe&eU 
OiNWiDpiB  ^         There-  is  no  allegation  of  any  monegr 

paid,  or  received  by  them.  This  ia  an  abuse  of  the  term 
Bailsy^  ''account;**  which  supposes  something  mutuaL  All  thes^ 
charges  are  payments  and  business  done  and  money  tecei^ed 
by  the  Plaintiff.  I  *  admit,  the  case  where  books  or  papef» 
4ire  wanted^  or,  where  there  are  mutual  demands:  butwhal 
books  and  papers  are  sought  here  :  or  what  mutual  demanda 
are  therei  except  as  to  those  promisory  notes  indorsed  bf 
the  Defendants  ?  The  Plaintiff  can  prove  the  hand-writiQgki 
If  he  wanted  evidence  as  to  his  legal  demand  for  cpmmia ' 
sion,  that  is  not  a  ground  for  such  a  bill  as  this.  He  doea 
not.  suggest  the  least  difficulty  in  proving,  what  is  due  to  him 
for  commissioni  or  as  to  the  custom,  either  general,  or  aa 
in  fact  th^t,  upon  which,  they  settled.  As  to  the  supposed 
confession  of  a  balapce  due  to  the  Plaintiff,  thajt  is  pro  Ado 
vice,  for  the  purpose  of  arguing  the  demurrer:  but  that 
would  turn  every  action  into  a  bill ;  for  the  demurrer  would 
be  a  confession.  The  case  of  the  Steward  is  clearly  a  case 
of  mutual  accounts. 

Lard  Chancellor. 
I  should  feel  infinite  reluctance  in  supporting  such  a  bifl« 
It  contains  rather  »  statement  of  facts,  the  effect  <^  which  it 
is  a  little  difficult  'to  collect.  With  regard  to  all  these  alle- 
gations, some  of  which  import^  that  he  has  received,  some^ 
that  he  •has  paid,  money,  he  does  not  go  on  to  aU^e,  that 
upon  the  effect  of  the  whole,  taken  together,  they  are  in* 
debted  to  him.  The  only  allegation  of  debt,  that  I  ca» 
find,  is  with  regard  to  the  money  due  upon  the  .  promiaoiT' 
notes.  With  respect  to  the  allegation  of  a  universal  custom 
if  the  fact  is  true,  there  can  be  no  manner  of  difficid^ 
[  ^141  j  in  the  proof:  so  that,  if  an  action  was  *  brought  before  the 
end  of  the  four  months,  it  would  be  a  complete  defence  to 
say,  according  to  this  general,  notorious,  custom,  very  capable 
of  proof,  that  it  was  brought  too  soon.  With  respect  to  this 
particular  fitct,  it  does  not  proceed  upon  any  alleged  special 
agreement,  the  proof,  and  therefore  the  discovery,,  of  whigl^ 
might  be  necessary  to  sustain  the' defence  to  an  action.  The 
bill  applies  itself,  not  to  a  special  agreement,  but  to  a  fact, 

capable 
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tipaUe  of  pn>of;  out  of  which  it  might  be  for  a  jury  to  infer, 
diflt  there  was  a  special  agreement  conformable  to  the  custom* 
The  allegatbn  is,  that,  taking  the  whole  together,  this  custom 
does  exist  at  Llogd^s  Coflfee-Housei  at  Lwerpool,  and  in  every 
put  of  Lm^€ulnr.e;  and  that  conformably  to  that  custom  the 
Pbintf  was  constantly  allowed  four  months  credit;  whioh  is 
a  bcXto  be  evidenced  by  s<mie  transaction ;  and  the  gravamen 
ef  the  luffl  is,  that  the  action  was  brought  too  soon:  the  four 
Bonths  not  being  expired.  He. alleges  farther,  that  these 
pnmisoary  notes  form  a  counter-demand;  and  upon  the  whole 
alh^es,  that  a  coQsiderable  sum  of  money  is  due  to  him;  and 
in  die  sense,  in  whidi  such  words  are  used,  the  bQl  must  be 
tdLen  to  be  true. 

It  is  dear,  this  case  might  be  disposed  of  altogether  at  law* 
It  is  another  qnestion,  whether  the  jurisdiction  of  this  Court 
nqght  not  attach  upon  it :  but  it  is  beyond  all  doubt,  it  might 
be  disposed  of  at  law ;  for  every  fact  alleged  is  a  fact,  with 
regard  to  which  it  is  impossible,  that  the  Plaintiff  must  not 
be  in  possession  of  proof.  He  must  know,  what  he  paid  for 
premiums  of  insurance,  for  postage  ;  what  was  due  to  him  for 
cnmmisHion ;  which  is  settled  by  the  law  and  usage  of  mar* 
dants;.  unless  there  is  a  special  agreement;  which  is  not 
sBq^ed.  All  these  particulars  are  known  to  himself.  If  an 
setkm  was  brought  therefore,  he  would  have  had  only  t6 
what  is  here  stated ;  which  would  be  easy.  He  has  a 
set-off;  the  ordinary  case  of  set-ofi^  of  a  sum  of  money, 
which  he  says  is  not  only  equal  to  their  demand,  but .  gives 
him  a  right  to  sustain  him^lf  as  a  Plaintiff  for  the  balance  due 
to  him.  It  is  not  to  be  said,  that  in  every  case,  where  the 
Defendant  owes  more  to  the  Plaintiff,  that  is  a  ground  for  a 
\SL  There  must  be  mutual  demands,  forming  the  ground. 
The  case  of  dower  is  always  considered  a  case  standing  upon 
its  own  specialties.  So  is  the  case  of  the  steward  (94).  The 
niture  of  his  dealing  is,  that  money  is  paid  in  confidence, 
irithoot  vouchers;  embracing  a  great  variety  of  accounts  with 
the  tenants ;  and  nine  times  in  ten  it  is  impossible  that  justice 

can 

(94)  This  has  bedn  extended 
to  the  case  of  priocipal  and  ageut 
generally ;  Mackenzie  v.  Johnston, 
Hsfwy  V.  Banner,  4  JUadd.  373> 


1801. 


DlNWlDDIB 

Bailey. 


.To  sustain  a 
bill  for  an  ac- 
contit  Uler^ 
must  be  mu- 
tual deinailds. 
The  case  of 
dower  stadds 
npon  its  own 
speoisltks:  so 
the  case  of  a 
stewank  - 


413.  See  ante,  Lord  Hardwicke 
V.  Vernon,  Vol.  IV,  411,  and  the 
note,  418. 
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1801. 
iDlNWlODIK 

r. 

Bailry. 


June  nth. 


can  be  done  to  the  steward.  If  I  sustain  this  bil^  there  newt 
would  be  an  action  in  the  city  against  a  broker  without  a  HB 
in  equity.  I  hesitate  excessively  in  permitting  such  a  biH ; 
and  the  strong  inclination  of  my  opinion  is,  that  the  demurrer 
ought  to  be  allowed.  I  feel  great  sanction  for  the  doubt  X 
entertain  from  the  opinion  of  Lord  Chifef  Justice  Eyre  in  the 
case  cited :  a  Judge,  whose  habit  was  not  to  express  doiAtsy 
where  he  had  a  clear  opinion.  That  caise  is^Tery  different,  ai^ 
being  the  case  of  an  executor  upon  payments  made  to  Ida 
testator,  not  of  the  party  himself  coming  for  relief.  The 
executor  can  only  go  upon  conjectuve  as  to  the  amount  of  Ae 
money  paid ;  and  therefore  would  go  to  law  completely  at  hir 
periL  There  is  hardly  a  case  of  set-off,  in  which  a  bill  might 
tiot  be  sustained,  if  this  may. 


The  cause  having  stood  over  for  the  purpose  of  searching 
for  precedents^  Mr.  ^gar  said,  there  were  numerous  cases  of 
accounts  sou^t  by  a  principal  against  a  factor,  and  one  upon 
the  bill  of  the  factor  against  the  principal.  Chapman  r. 
Derby  ( 94 ) ;  which  was  disposed  .of  upon  another  point :  but 
he  could  not  find  any  case  of  an  insurance  broker, 

Zorcf.  Chancellob  said,  it  was  impossible  to  sustain  the 
bill,  without  laying  down,  that  wherever  a  person  is  entitled 
to  a  setK>fr,.  he  may  come  into  this  Court. 

The  demurrer  was  aflierwards  allowed  (  95). 

(95)  2  Kent.  117. 


-  1861. 

.  Jhne  11th. 
To  a  biU 
against  a  ven* 


M^NAMARA  v.  WILLIAMS. 


'JpHE  bill  was  filed  to  obtain  a  specific  peribrmanoe  of  ai| 

^  ^  agreement  to  sell  an  estate  to  the  PlaintiflT;  which  waii 

•/  ^'"f       decreed  upon  the  submission  in  the  answer  of  the  vendor; 
eifie  perform'*     .11.11..-  « 
aace  his        ^        usual  directions  for  an  account  of  the  arrear  ^f  ren^^ 

stewards  and  delivery  of  the  title-deeds,  &c.    But  a  question  arose 

receivers        w  to  the  propriety  of  making  two  persons  of  the  name  of 

ought  not  to  Alkf9 

be  made  parties. 

A  specific  performance  being  decreed,  the  bill  as  against  them  was  dis- 
missed with  costs. 


CASES  IN  CHANCERY; 


ABem  paidM,  as  reodven  and  stewards  of  the  estate  and  in 
poMeaabn  of  the  Court-rolls  and  title-deeds ;  one  of  whom  by 
lua  answer  stated,  that  he  had  ceased  to  be  steward  in  1795. 


.1801« 

St. 

WlLUAMi* 


hord  Cha^csixor.  '  ^ 
With  regard  to  this  bil]»  as  against  the  Ailens,  it  b  the 
case  sf  a  vendor  having  his  Court-rolls,  &c.  in  the  possession 
of  a  steward.   The  arrears  of  rent  are  assigned  in  tins  in^ 
stance:  but  that  does  not  differ  this  case  from  that  of  an 
agreement  to  be  executed  in  six  months :  if  not  then  exe- 
cuted, so  that  it  became  necessary  for  the  vendor  to  file  a 
UDy  he  would  be  as  much  entitled  to  the  arrears  of  the  rents^ 
as  in  this  case  under  the  express  stipulation.    In  such  a  case 
I  never  heard  of  loading  the  suit  by  making  the  reeeivers  and 
stewards  of  the  vendor  parties.   To  permit  it  would  be  most 
dangerous.    In  some  cases  the  vendor  may  be  wrong,  in  others 
it  may  be  perfectly  consistent  with  justice  to  refuse  to  perform 
the  agreement:  is  the  vendee,  filing  the  bill,  to  go  to  the 
steward  of  the  vendor,  in  the  one  case  rightly  contending,  that 
he  is  not  bound  to  perform  the  agreement,  and  to  desire, 
pending  the  suit,  that  the  steward  ^all  not  pay  the  rents  to  . 
his  master,  but  hand  them  over  to  him ;  for  if  he  has  a 
figh|  to  maintain  the  suit,  when  the  cause  comes  to  a  hearing, 
it  is  founded  upon  the  right  to  call  for  the  rents  at  that 
moment.    There  is  no  such  right    The  ordinary  decree  was 
made  for  the  vendor  to  account  for  the  arrear  of.  rent.  How 
can  diia  be  consistent  with  the  usual  language  of  the  decree, 
to  account  for  the  rent  received  by  him  or  by  any  other  per- 
son or  persons  by  his  order  or  for  his  use  ?   The  decree  must 
be  against  him  for  an  account  of  the  rents  accrued  due  and 
received  by  his  stewards  since  the  time,  at  which  the  title 
was  to  be  made ;  and  according  to  my  view  it  would  be  a 
most  dangerous  thing,  if  an  agreement  was  to  be  considered 
by  ^  a  Court  of  Equity  as  changing  the  character  of  the 
steward;  making  him  no  longer  the  steward  of  the  vendor^ 
but  the  steward  of  the  purchaser,  receiving  the  rents  for 
him,  and  not  for  the  vendor,  while  contending  in  a  suit  with 
die  pnrchaser  against  the  performance. 

Sowidi  respect  to  the  title-deeds:  can  the  agreement  be 
stated  to  have  this  efkel;  that,  while  the  contest  respecting  the 

execution 


t  »  U4  3 
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1801. 
M'Namara 


execution  of  the  contvact  is  going  on,  it  gives  the  pucdiaser 
aright  to  call  upon  the  steward  for  the  iide^eeds?  That 
cannot  he.  He  has  a  right  to  come  here,  caning;  on  the 
vendor  to  deliver  up  all  the  deeds  in  his  custody,  power,  or 
possession :  hut  these  deeds,  in  the  hands  of  the  steward,  are 
in  the  view  of  die  Court  physically  in  the  custody^  jfomer  or 
possession,  of  ihe  vendor ;  and  the  jurisdiction  of  the  Court 
is  satisfied  by  the  order  ujpon  him  to  hand  lihem  over  to  the 
purchaser*  By  the  effect  of  the  decree  he  is  bound  to  get 
them  out  of  the  hands  of  those  persons ;  and  it  is  less  incon- 
venient to  have  him  attached  for  not  bringing  them  here,  than 
to  permit  persons  of  this  description  to  be*  made  parties 
pending  the  suit. 

In  order  - to  prevent  the  necessity  of  loading  causes*  with 
unnecessary  parties,  this  bill  as  against  the  Aliens  must  be 
dismissed  with  costs* 


1801. 
June  18IA.* 
After  two  an- 
swers reported 
insufficient  the 
Defendant  is 
not  entitled  to 
six  weeks  time 
to  answer. 


GREGOR  V.  Lord  ARUNDEL. 

J^R.  STEELE  for  the  Plaintiff  moved  to  discharge  an 
order  obtained  for  six  weeks  time  to  answer,  after  two 
answers  reported  insufficient  upon  exceptions;  referring  to. 
the  general  order  (96). 

The  motion,  having  stood  over,  was  granted;  and  the 
former  order  discharged  with  costs. 


(96)  January  23d,  1794. 
870,  and  the  note. 


4  Bro.  a  a  544.      Ante,  Vol.  It 


1801. 
June  im 

Order  to  strike 
ont  the  names 
of  two  of  the 
Plaintiffs  on 
giving  secority 
for  costs  made 
withoat  con- 
sent. 


LLOYD  V.  MAKEAM. 

I^R.  COOPER  for  the  Plaintiff  moved  to.  amend  tlie  hill 
by  striking  out  the  names  of  two  of  four  Plaintiff 
upon  giving  security  for  costs.  They  had  executed  releases 
to  the  other  Plaintifis.  The  object  was  to  obtain  their  evi- 
dence. Notice  had  been  given ;  but  the  Defendants  did.  not 
appear. 


joases  in  chancery. 
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Zorvf  Chancellor  refiised  the  motion;  saying,  it  must  be 
upon  a  pobitiye  consent ;  and  on  its  being  tben  desired,  that 
diey  might  be  made  Defendants,  said,  that  would  not  do;  as 
they  would  then  get  rid  of  their  liability  to  costs  ( 97 ). 

The  motion  was  afterwards  repeated,  as  ori^ally  mad^, 
itpim  die  axithorifj  ot  MoiieauxY.Ma€kreth(98);  in  which 
Lord  Tkmrlaw  at  first  thought,  a  consent  was  necessary  for 
an  order  to  make  a  Plaintiff  Defendant;  but  afterwards 
made  the  order  without  consent.  It  was  said,  that  the 
"ffactice  had  been  according  to  this  case ;  and  Puttenfs  Case 
was  mentioned ;  in  which  tiie  Lard  Chancellor  had  been 
Counsel :  tiie  property  was  very  considerable ;  and  Shaw,  a 
Iffindpal  Plaintiff,  was  struck  out,  not  only  without  consent, 
bat  without  the  knowledge  of  the  Defendant. 

Mr.  Pemberton  (Amicus  Curue)  mentioned  The  Attorney 
General  v.  The  Haberdashers*  Company ,  the  case  of  New^ 
port  School ;  in  which  an  application  to  strike  out  the  names 
of  some  of  the  relators,  with  a  view  to  make  them  witnesses, 
mu  opposed  by  tiie  Lord  Chancellor,  tiien^at  the  bar;  but 
was  finally  ordered  upon  giving  security  for  the  costs  to 
diat  time;  and  said,  there  had  been  several  orders  of  tiie 
MBiekind. 


1801. 

IjiLOTP 
V, 

Makbam. 


Lord  Chancellor  sud,  it  seemed  to  him.  Lord  Thurtow^n 
int  Ifaonglits  in  Motteamx  r.  Mackreth  were  right:  and  he 
had  h^d  an  idea,  that  Lord  Thurlow  had  always  refiised  it : 
4Mit  upon  tiie  authority  of  that  case  and  the  practice  his 
Loidahip  granted  tiie  motion. 

(^7)  Post,  613. 

^)  Ante,  Vol.!,  142.  Tappen  v.  Norman,  post,  Vol.  tX,  563. 
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1801. 

June  \m  MAXWELL  v.  PfflLLIPS. 

and22d. 

Notice  of  mo-  J^R.  WYATT  for  the  Pkintiff  moved,  that  an  order, 
lion  on  Satur-  ^  that  the  bill  should  be  dismissed  for  want  of  prosecu- 
*^n™orVii(W  shoidd  be  discharged  for  irregularity;  the  notice  of 
Sq^'^not  Mm-  being  given  on  Saturday  for  Monday, 

day. 

Ziordr  Chancellor  said,  that  on  inquiry  at  the  Register'^ 
.  Office,  it  appeared,  that  notice  on  Saturday  is  not  good,  un« 
,  less  it  is  given  for  J^sday. 

The  order  was  discharged. 


1801.  SLATER,  Ex  parte. 

Proof  under  n ASHLEY  and  Denms  commenced  business  in  partner^ 
thebankraptcy  jjq^^y  merchants  \n  January  1796;  whidi  wm 

dlbtoT after*  dissolved  In  May  1796;  Pa9ldey  retiring;  and  assigning  to 
receiving  a  ^^'wi*'  all  his  share  of  the  partnership  stock,  debts,  &c«  ; 
composition  being  indemnified  by  Dennis.  Pashley  commenced  the  same 
from  the  other  business  on  his  own  account.  Upon  the  13th  of  October  1796 
expunged:  the  Dennis  compounded  with  his  creditors  for  IQs.  in  thepound, 
release  to  one  Popplewell  and  Jansen,  two  of  the  creditors  of  the  partner- 
to'bfth  «Wp,of  Pashley  and  Dennis  for  141/.  6s.  executed  the  agree- 

ment for  Dennis's  composition.  Upon  the  S5th  of  November 
a  commission  of  bankruptcy  issued  against  Pashley  \  under 
which  PoppleweU  and  Jansen  were  permitted  to  prove  their 
debt ;  and  afterwards  they  received  the  composition. 

The  petition  was  presented  by  the  assignees  under  the  com* 
mission ;  praying,  that  the  proof  of  the  debt  of  Poppleu)eB 
and  Jansen  might  be  expunged. 

•  Piggoiti  in  support  of  the  Petition,  cited  Bower  t« 
SwadUn{99). 


(99)  1  Atk.  294. 
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Mr.  RomiUy,  against  the  Petition.  1801. 
.Without  doubt  a  release  to  one  of  two  joint  debtors  is  a  re*  Slater 
lease  to  both,  according  to  the  case  cited:  but  that  is  upon     Ex  parte 
technical  reasons ;  and  courts  of  equity  have  always  lamented 
the  necessity  of  following  the  law  in  that.    It  is  impossible  to 
suppose  any  intention  to  discharge  this  man  upon-  receiving 
lOf.  in  the  pound  from  the  other. 

Lard  Chancellor  made  the  order  according  to  the  prayer 
of  the  petition. 


MITCHELL  V.  DORS.  1801. 

June  23d. 

I^R.  MANSFIELD  and  Mr.  Bell  moved  for  .  an  injunc-  Injaoction 

tion  against  the  Defendant ;  who  having  begun  to  get  where  the  De- 
ooal  in  his  own  ground  had  worked  into  that  of  the  Plaintiff,     fendant  having 

began  to  take 

Zorrf  Chancellor.  hndhaii^^^ 
That  is  tresi>ass,  not  waste.    But  I  will  grant  the  injtmc*  .^^^ 
tion  upon  the  authority  of  a  case  before  Lord  Thurlow  ( 100):  ||^^  Plaintiff, 
a  person,  landlord  of  two  closes,  had  let  one  to  a  tenant,  who 
took  coal  out  of  that  close,  and  also  out  of  the  other,  which 
was  not  demised ;  and  the  difficulty  was,  whether  the  injunc- 
tion should  go  as  to  both ;  and  it  was  ordered  as  to  both. 


The  order  was  made. 

(100)  Post,  Flawumg'i  Cote,  Alexander,  XV,  138.  Kinder  r. 

dtod  by  the  Lord  CkoHceUar,  Jenei,  Earl  Cowper  v.  Baker, 

VoL  VII,   808,  in  Hanmm  v.  XVII,  110,  128.     Thomoi  r. 

VIII,  90.    Greg  v.  Oakley,  XVIII,  184.  Norway 


TU  Dake  of  Nortkumberbind,  >.  jRoioe,  XIX.144.  Be  Salts  r. 
Xin,  M8.  XVn,  281,  add  Croeean,  1  Bod  4r  Beai.  188. 
tk  aoto,  182.    Croekfird  r.  l&oafii#.208. 


Vou  VL 


L 


U7a 


OASES  IN  CHANCERY. 


Bolls. 

1801.  DAVIES,  Ex  parte. 

June2Qfh. 

Deviieand  be-  J^DWARD  COTTREL  by  his  will  gave  and  bequeathed 
qaett  until  a  to  his  dear  wife  all  his  estate  and  effects,  both  real  and 
certain  period  personal,  of  whatsoever  kind,  which  he  then  enjoyed,  or  might 
tare*  of  ^tlw*"  virtue  of  any  will  or  wills  then  made  or  hereafter  to  be 
purpose  and  "^^^^  ^"  favour ;  to  be  fully  enjoyed  by  her  during  the  mi- 
circiinistances  ?9"*y     ^  ^^V^  Henry  Coitrel;  which  minority  he 

not  transmis-  directed  should  cease  and  determine  on  the  first  day  of  AV- 
sible  to  repre-  ffember^  1805  :  his  said  wife  until  that  period  finding  him 
•entatif  es.       with  suitable  education,  maintenance,  and  *  cloathing ;  and  he 
[•148  ]     declared  his  will,  that  from  the  said  period  his  said  son 
should   have   a  moiety  of  the  said  income;  and  that  his 
said  wife  should  enjoy  and  have  to  her  use  during  her  life  all 
the  cloaths,  jewels,  plate,  trinkets,  linen  and  furniture,  of 
every  kind  he  then  had  or  hereafter  might  be  possessed  of:  at 
her  decease  then  every  thing,  as  aforesaid,  should  totally  be- 
long to  and  centre  in  his  said  son,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  for  ever :  if  his  son  should  die,  before 
» 4  the  period  of  his  minority  expired,  then  the  whole  to  rest  with 

his  said  wife  during  her  life. 

The  testator  then  declaring,  that  he  bound  hi^  estate  imd 
eflTects  to  pay  all  his  lawful  debts  and  funeral  e^pences,  con- 
stituted and  appointed  his  said  dear  wife  sole  executrix  of  his 
will ;  resting  in  the  full  hope  and  desire,  that  if  his  wife  should 
want  any  advice  or  assistance,  his  friends  Colonel  Preston  and 
William  Barton  Berwick,  Esquire,  would  give  it  to  her ; .  and 
for  which  boon  he  begged  each  of  them  to  accept  of  a  mourn- 
ing ring.  Then  he  gave  a  ring  to  John  Cottrel;  and  declared, 
that,  if  his  said  wife  die,  before  his  said  son  attajns  the  afore* 
said  age,  he  hoped  that  all  or  any  of  these  three  aforesaid  gen* 
tlemen  would  be  kind  and  good  enough  to  act  as  guardianb 
and  trustees  for  him  during  his  said  minority ;  and  that  as  such 
be  did  thereby  nominate  and  appoint  Ihem;  and  he  declared 
his  win,  that  if  his  son  should  die  in  his  minority  or  aft^^rwarda 
without  devising  the  aforesaid  estate  and  effects  to  his  heirsr; 
executors,  administrators,  or  assigns,  he  then  bequeathed  the 
said  estate  and  effects  unto  John  Coitrel:  but  he  desired,  that 
notwithstanding  that  if  his  son  should  attain  the  said  age,  he 

should 
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Ihoia^  have  full  power  and  authority  to  sell/ give,  assign,  or  IBOl, 
bequeathe  the  said  estate  and  efTects  in  as  full  and  ample  Daviks, 
a  manner  as  possible  notwithstanding  this  clause.  /ur  parte. 

The  testator  died  in  1788.  His  widow  married  the  peti- 
ficmer;  and  died  on  the  3d  ot  June,  1800.  The  petition 
fnjredi  that  the  interest,  until  the  son  should  attain  the  age  of 
twenty-one,  should  be  paid  to  the  petitioner,  as  administrator 
to  Ins  wife.  The  period;  at  which  the  son  would  attain 
twenty-one^  would  be  two  or  three  months  before  Novem' 
her  1805. 

Mr.  King,  in  support  of  the  Petition.  t  ] 

This  is  an  absolute  interest  for  a  certain  period,  and  trans* 
nussible.  The  period  of  minority  is  extended  by  the  will  for 
two  or  three  months  beyond  the  age  of  twenty-one:  if  it  had 
llwen  prolonged  for  ten  years,  that  would  have  increased  the 
fateiest  of  the  wife.  A  devise  during  a  bertain  period,  or  ' 
ufltil  a  certain  event  is  good.  It  is  not  merely  personal  to 
die  wife,  notwithstanding  the  addition  as  to  finding  main- 
tenance,  &c.    That  must  be  found  by  the  representative. 

Mr.  Cox,  for  the  Infant. 
Considering  the  nature  and  purpose  of  the  disposition,  tliis 
coDfitmction  is  im][>ossible.  The  proposition  as  to  a  devise 
a  certain  time  cannot  be  disputed,  as  a  general  propo- 
tition,  in  the  case  of  a  stranger;  but  this  is  a  disposition 
of  the  interest  of  the  infant's  fortune  to  his  own  mother 
oitil  the  period  specified,  she  in  the  mean  time  maintaining 
and  educating  him.  The  testator  might  m^an  some  benefit 
to  her  in  the  mean  time :  but  is  that  to  go,  not  only  to  that 
Bear  relation,  but  to  any  person,  who  may  be  her  personal 
representative?  The  period  is  evidently  calculate^  with  (ei. 
?iew  t6  this  particular  age,  and  trieated  as  a  period  of  thU' 
oority.  Nothing  is  said  about  the  eitecutors  or  adnnnistra-' 
tofs  of  the  wife :  but  in  another  part  of  the  will  he  provides 
fertile  event  of  her  death  before  the  son  attains  that  age; 
eipiesslng  his  hope,  that  in  that  event  the  three  persons 
otmed  will  act  as  guardians  and  trustees.  The  petitioner 
mitends,  that  he  is  to  do  that.  The  dry,  general  propbsi- 
tbb  eiUinet  apply  to  such  a  case  as  this.   This  is  a  residue. 

L  9  Thtrefore 
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Therefore  what  is  not  disposed  of  aocumulates ;  and  m 
difficulty  of  that  kind  can  arise. 

Mr.  Kingf  in  Reply. 
That  clause  does  not  make  a  difference;  for  he  meant  ta 
distmguish  the  situation,  in  which  those  persons  were  to  stands 
from  the  interest  vested  in  his  wife.  He  cannot  be  supposed 
to  intend  them  to  take  all  the  benefit  and  interest  he  had 
given  to  her,  and  which  vested  absolutely  in  her  by  the  first 
part  of  the  will,  in  very  strong  words.  May  not  they  b^ 
guardians  and  trustees  of  the  person  of  the  infant,  as  to  his 
education,  without  being  entitled  to  the  property,  clearly  dis- 
posed of  during  a  certain  period  ? 

The  Master  of  the  Rolls. 
The  question  is,  whether  this  is  an  absolute  bequest  of 
[  ^150  ]     the  interest  until  the  1st  of  November  1805:  *  the  disposi- 
tion being  general  of  all  real  and  personal  estate.   No  doubt^ 
he  might  have  made  that  bequest,  and,  if  so,  it  would  pass 
to  the  representative  of  the  wife.    At  the  same  time  that 
would  be  a  very  extraordinary  intention  against  his  own  son ; 
giving  the  interest  of  his  fortune  to  any  stranger,  who  might 
happen  to  be  the  executor  or  administrator  of  the  widow. 
It  is  quite  clear  upon  the  whole,  that  he  meant  this  interest 
to  go  to  her,  only  provided  she  should  live  so  long,  and 
should  be  in  a  situation  to  find  her  son  with  suitable  edu« 
cation,  maintenance,  and  doathing.    The  expression  there 
is,  "  my  said  wife.*'   He  does  not  trust  that  to  any  one  else. 
He  appears  here  not  to  have  attended  to  the  possibility,  that 
she  might  die  before  that  period.   Then  afterwards,  if  she 
dies  during  the  minority,  he  appoints  guardians  and  trustees* 
As  it  has  been  observed,  there  is  no  use  for  them ;  for  there 
would  be  nothing  to  manage.   He  would  have  been  at  the 
mercy  of  the  wife  to  find  him  with  education  ,and  main- 
tenance ;  and  that  burthen,  it  is  admitted^  would  have  passed 
to  her  representatives.   He  supposes,  there  would  in  that 
eivent  be  occasion  for  guardians  and  trustees.    But  this, 
fiurtber  provision  occurs:  If  the  son  dies  during  the  mi- 
nority, the  whole  is  to  rest  with  his  said  wife  during  her  USe,, 
DDI  until  1805.   The  construction  therefore  is,  that  though 
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aa  againfli  strangers  he  meant  it  only  to  her  for  life,  yet  as 
sgainst  his  son  he  meant  to  give  it  to  her  representatives : 
patting  strangers  in  a  better  situation  than  his  son.  The 
meaning  upon  the  whole  is  quite  clear ;  and  the  petitioner 
caji  take  nothing. 


The  petition  was  dismissed. 


1801. 


DAVIESf 

Ex  parte. 


WALTON  V.  LAW. 

'jpHE  bill  was  filed  by  the  executor  of  a  person,  who  died 
on  his  passage  to  England  from  the  East  Indies,  for  an 
account  of  the  money  received  by  the  Defendants  under  a 
poliey  of  insurance  upon  a  ship ;  which  was  captured. 

Mr.  RomUlyf  for  the  Defendants,  objected^  that  this  was 
merely  the  subject  of  an  action. 

Mr.  Piggott,  for  the  Plaintiff  said,  then  they  ought  to 
liive  demurred ;  but  they  answered ;  and  went  into  evidence. 
He  pressed,  diat  the  bill  should  be  retained,  in  order  to 
try  it  at  law. 

Mr.  Romittjf  said,  the  only  cases  of  that  sort  are,  wher^ 
it  is  necessary  to  establish  the  right  at  law  in  order  to  found 
the  equitable  relief;  but  not  to  try,  whether  they  have  any 
cUm  at  law;  and  if  they  fail  there,  to  come  into  this  Court, 
imd  try  to  nose  an  '  equity.  The  Defendants  may  have  the 
benefit  at  the  hearing,  as  if  they  had  demurred. 


Rolls. 
1801. 

The  cases, 
where  the  l^itt 
is  retained, 
that  there  mmj 
be  a  trial  at 

it  is  necessary 
to  establish 
the  legal  right* 
in  order  to 
fouid  tbeeqni^ 
able  relief; 
hot,  where  the 
subject  ap- 
peared to  be 
matter  of  law, 
the  bill  was 
dismused. 


The  Master  of  the  Rolls  a^^knowledged  the  rule,  as  stated 
bj  die  DefiMidahts ;  and  dismissed  the  bill. 


CASIM  IN  CWANCERT. 


jg^j  ASTON  I?.  GREGORY. 

June21tfi. 

Devise  in  trust  J^ICHARD  HAWKINS  by  his  wiU,  made  in  178 
to  sell,  and  ap-  ^^^^^       Barnard  Gregory  and  Walier  Marsh, 

ply  the  money  j^^jj^g  ^^^^  assigns,  freehold  estates :  in  trust-  to  sell ;  i 
to  and  among    .  ,  ,  - 

such  persons  ^^'^  *PP'y       monies,  which  might  arise  by  the  g 

as  the  trustees  ^^^^^  thereof,  to  and  among  such  persons,  or  the  legal 
in  their  dis-  sentatives  of  such  persons,  as  the  said  Barnard  Gregoi 
cretion  should  Walier  Marsh,  or  the  survivor  or  the  heirs  of  such  sui 
thiiik  had  or  in  their  or  his  discretion  shall  think  had  or  bave  anyj 
hare  any  just  indisputable  demand  upon  Mr.  William  Horton  the  eld< 
or  indisputable  ^^^^g^j  j^jg  death ;  and  given  to  each 

demand  upon 

A  at  his  death  P®'^^^"  equal  degree  and  proportion  according  to  th 
to  each  in  equal  ^^P^'  ^u™'  which  may  appear  to  be  due  to  them  several 
degree  and  respectively,  as  far  as  the  money  arising  by  such  s 
proportion  ac-  sales  will  extend ;  and  upon  receipt  of  such  money  tl 
cording  to  the  or  persons  giving  the  same  shall  deliver  up  to  b^  ca 
principal  sum,  security  in  his  or  their  custody  or  power,  which  ha 
as  tbe^*'^^"'  given  by  the  said  *  William  Horton  to  them,  or  to  b 
jBopey  would  their,  testator  or  intestate ;  but  whatever  sum  o: 
extend  •  the  money  may  be  given  to  any  such  person  or  pers< 
aecorities  to  virtue  of  this  my  will,  those  sums  are  to  be  given  a 
he  delivered  ceived  in  no  other  manner  than  as  free  and  voluntft] 
lip :  but  the  ^ade  by  his  will  to  them  in  testimony  of  the  regard  1 
money  to  be  f^^.  WilUam  Horton. 
riven  and  re- 
ceived  in  no 

other  manner  "^^^  bill  was  filed  after  the  testators  death  by  the  ci 
than  as  volun-  of  Horton;  praying  a  sale  under  this  will.  Horton  die 
tary  bounty,  years  ago  insolvent.  A  sale  was  decreed ;  and  the  su: 
The  fund,  be-  duced  by  the  sale  amounted  to  and  there  was 

ing  more  than  arisuig  from  the  rents  in  the  hands  of  the  Defend; 
lUbirtrinte^  ^®         '^^^^  carrying  interest  we 

rest  of  bonds  tonds  for  200/.  and  77/;  and  the  debts  not  c 
to  the  extent  interest  amounted  to  626/. 

of  the  penal-  The  cause  coming  on  for  farther  directions,  the  re 
ties.  legatees  resisted  the  demand  of  interest  upon  the  bo 

to  the  penalty. 
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Aston 

V, 

il^BSQORT. 


Mr.  Piggoti  and  Mr.  Hart,  for  the  Plaintiffs,  insisted,  that  1801. 
the  penalty  of  the  bond  being  the  debt  would  cover  interest 
at  well  as  principal. 

Mr.  X/b^cf  and  Mr^  Wooddeson,  for  the  Defendants. 
The  penalty  of  a  bofid  is  not  the  just  debt  in  equity. 
This  question  depends  upon  the  construction  of  the  will, 
the  meaning  of  which  is,  that  all  the  creditors  shall  be  upon 
an  equal  footing ;  and  that  no  person  should  not  have  interest 
upon  his  debt.  They  claim  only  under  the  voluntary  bounty 
of  the  testator ;  and  this  would  contradict  his  intentbn  by 
givmg  the  bond  creditors  more  than  the  others. 

Mr.  Piggolt,  in  Reply,  was  stopped  by  the  Court. 

The  Master  of  the  Rolls. 
It  is  certainly  true,  that  these  creditors  must  be  contented 
to  take  what  tliis  testator  thought  fit  to  give  them;  if  he 
had  said,  they  should  have  only  the  principal  without  in-» 
terest,  they  must  have  been  contented  with  that.  But  the 
question  is,  what  he  meant  to  give  them.  He  leaves  it  to 
trustees  to  determine,  what  are  just  and  indisputable  debts. 
Those  debts  he  meant  to  pay.  Then  the  interest  of  the  debt 
is  just  as  much  a  part  of  the  debt  as  the  principal  sum.  I  do 
not  agree,  ♦that  if  he  had. said,  only  the  principal  should  be  [  *lfl5  ] 
paid,  that  would  extend  to  the  penalty  of  the  bond.  In  that 
case  there  would  be  a  clear  distinction  between  principal  and 
interest.  But  these  words  the  principal  sum*'  are  introduced 
for  a  very  different  purpose.  He  means,  that  the  debts  shall 
be  paid :  but  in  case  of  deficiency  to  pay  fdl  he  directs  them 
to  be  paid  in  equal  degrees  and  proportions  according  to  the 
principal  sum.  He  does  not  say,  the  principal  sum,**  or 
"  only  the  principal  sum  :*'  but  if  it  is  necessary  to  resort  to 
d^rees  and  proportions,  that  is  to  regulate  the  proportions, 
as  far  as  the  money  arising  from  the  sale  will  extend ;  and  he 
expresses  an  apprehension,  that  the  money  might  not  extend 
fiur  enough  to  pay  all,  that  was  due.  But  if  there  should  be 
DO  necessity  to  make  an  apportionment,  thei)  what  he  meant 
to  be  paid  was  the  debt ;  and  the  question  is,  whether  the 
ntmst  is  not  a  part  of  the  debt.  The  interest  therefore 
must  be  included  to  the  extent  of  the  i)ciiar(y.  S  ^ , 
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1801. 
Jime.29ih. 
TM^trix  gave 
a  fand,  over 
which  she  had 
a  power  of 
appoiotment» 
aod  some  spe- 
ciGc  artiolen  to 
trastees,  in 
trust  for  her 
residaarj  le- 
gatee after 
named ;  and 
gave  the  ge- 
neral residue 
to  il.   By  a 
codicil  she  re- 
voked tbe  be- 
qaest  of  the 
residue;  and 
gave  it  to  A» 
and  B. 

A.  WM  held 
solely  entitled 
to  tbe  fund 
unider  the  ap- 
pointment. 
[  ^154  ] 


ROACH  V.  HAYNES. 

pATHERINE  HAYNES  by  her  wiD,  reciting  the  wffl  of 
David  Franco  ( 1 ),  and  that  he  had  given  to  Ann  Roach  an 
annuity  .of  300/.  for  life,  and  two  other  annuities  of  100/.  and 
50/.  and  30/.  a-year  to  each  of  his  servants,  who  had  lived 
with  him  five  years,  and  for  securing  the  payment  of  the  said 
annuities  directed  his  executors  to  purchase  Long  Annuitiea 
in  the  names  of  Tomkyns  Dew  and  Albany  Wallis,  sufficient 
to  answer  them,  in  trust,  among  other  things,  to  pay  the 
annuities ;  and  as  to  so  much  of  the  annuities  to  be  purchased 
as  should  be  appropriated  to  the  annuities  of  Ann  Roach, 
Jane  Kensey^  and  John  Roach^  when,  and  as  they  should  re- 
spectively die,  all  arrears  of  their  annuities  being  paid,  that 
the  trustees  should  stand  possessed  thereof  to  and  for  the 
separate  use  of  Catherine  Haynes  notwithstiinding  present  or 
future  coverture ;  and  to  be  paid,  applied  and  disposed  of  in 
such  manner  as  she  should  in  writing  under  her  hand  and  seal 
or  by  her  last  will  and  testament  direct  or  appoint ;  and  in 
case  of  no  such  will,  direction,  or  appointment,  the  same 
Long  Annuities  should  become  part  of  the  residue  of  hia 
personal  estate ;  and  as  to  the  annuities  purchased  *  to  answer 
the  other  annuities,  as  those  annuities  fall  in,  to  become  part 
of  the  residue  of  his  personal  estate ;  in  farther  execution  of 
the  powers  apd  authorities  in  her  vested  gave,  bequeathed, 
directed,  limited,  and  appointed,  the  said  Long  Annuities  aq 
purchased  or  to  be  purchased  for  securing  unto  Ann  Roach,  &c, 
the  said  peveral  annuities  during  their  respective  lives,  and 
given  to  her  after  the  several  deceases,  as  aforesaid,  and  also 
aU  her  plate,  linen,  china,  household  furniture,  stock  of  cattle, 
itnd  other  stock,  goods,  and  chattels  whatsoever  at  Lonesome 
or  elsewhere  at  the  time  of  her  decease,  unto  the  said  Tomiyns 
Dew  and  Albany  WaUis  ;  in  trust,  that  they  and  the  survivor 
of  them  and  the  executors  and  administrators  of  such  survivor 
shall  stand  possessed  thereof  for  the  use  and  benefit  of  her 
residuary  legatee  hereinafter  named.  All  her  other  estate  and 
effects  not  hereinbefore  disposed,  and  which  she  had  in  pos- 

sessioHf 

(I)  See  these  wills,  which  appeared  imperfectly  on  the  plea^* 
ings,  more  fully  stated  upon  the  appeal,  post,  VoL  VIII,  684, 
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or  was  any  way  entitled  to,  and  had  power  to  dispose 
of,  slie  did  thereby  give  and  bequeath,  direct,  limit,  or  ap- 
point, the  same  unto  her  son  Daeid  Haynes,  his  executors,  &c. ; 
md  she  appointed  Dew  and  Wattis  her  executors. 

The  testatrix  afterwards  in  1796  made  the  following  codicil: 
"  I  CMerme  Haynes,  having  by  my  will,  dated  the  19th  of 
"Sefiember  1788,  given  my  son  William  1000/.  and  the 
^'eesidue  of  my  estate  to  my  son  Daptd,  and  having  also 
"  given  legacies  to  my  own  maid  servant  and  other  domestic 
"  servants,  I  do  hereby  revoke  all  the  above  bequests ;  and 
"give  the  residue  of  my  estate  and  effects  unto  my  sons 
"  William  and  David  Haynes  equally  between  them." 

Then,  after  giving  several  pecuniary  legacies  and  her 
wearing  apparel  to  her  maid  servants,  equally  to  be  divided 
among  them,'  as  should  be  living  with  her  at  her  death,  she 
added,  that  with  these  alterations *she  confirmed  her  will;  re- 
Toldng  all  other  codicils;  and  declaring  this  to  be  the  only 
codicQ  to  her  said  wilL 


1801. 


ROACtf 
V. 

Baynbs; 


The  bill  was  filed  by  the  annuitants.  The  only  question 
vy  between  the  Defendants :  David  Haynes  claiming  solely 
under  the  appointment :  William  Haynes  claiming  jointly  with 
him ;  and  the  residuary  legatees  of  Franco  claiming  the  fund 
as  undisposed  of. 

Mr.  Hart,  for  the  Defendant  DaviW  Haynes.  [  1^  ] 

The  testatrix  has  suflSciently  executed  the  power  of  appoint- 
ment, and  done  no  act  to  invalidate  it.  The  power  is  gene- 
ral, not  limited  either  to  time  or  objects.  The  gift  to  Dew 
and  Wattis  is  a  complete  execution  of  the  power;  and  the 
testatrix  has  directed  the  application.  She  has  certainly  added 
a  dengnatidn  of  the  person  to  have  the  benefit;  viz.  her  resi- 
duary legatee  hereinafter  named.  Tlie  question  then  is,  whe- 
ther by  a  codicil,  depriving  that  person  of  the  description  of 
ide  residuary  legatee,  she  shall  be  considered  as  substitttting 
another  person,  who  is  thereby  joined  with  him  in  that  oha- 
iKter.  But  the  codicil  has  no  reference  to  the  execution  of 
this  power.  It  is  merely  a  residuary  disposition  to  two  persons 
jottdy.    This  fund  is  not  given  as  part  of  the  residue.  The 

codicil 


I 
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<»(Klicil  is  not  the  will  itself;  though  it  is  part  of  the  win,  as  to 
tlie  residuei  upon  which  it  treats,  and  to  which  it  is  confined  9 
and.  being  directed  to  operate  as  a  revocation  of  distinct  parti 
of  her  will  it  cannot  operate  beyond  that. 

Mr.  Stanley f  for  the  Defendant  WiUiam  Haynes. 
The  Defendant  is  under  the  codicil  entitled  to  onie.UMftety  of 
all  the  residue,  including  tlie  fund  appropriated  to  answef 
these  anntuties.  The  object  of  the  testator  Fi^anco  was  onlyj 
that  the  fund  should  not  be  in  the  disposition  of  the  husband 
oi  Cailierine  HayneSy  but  that  she  should  have  the  separate 
disposition  of  it.  The  true  construction  of  her  will  is  to  unite 
that  property  to  her  general  personal  estate ;  and  giving  thd 
whole  to  David  Haynes  she  does  not  mean  to  distinguish 
between  this  fund  and  her  general  personal  estate.  Then  she 
revokes  the  residuary  bequest  to  David;  and  gives  the  reaii 
due  to  both  of  them. 

Mr.  Trower  for  the  residuary  legatees  under  the  will  ol 
Franco  claimed  this  fund ;  insisting,  that  the  residuary  be- 
quest in  the  will  of  Catherine  Haynes  was  entirely  revoked: 
and  the  codicil  was  confined  to  the  residuary  personal  estate 
Mrithout  reference  to  this  fund. 


77<tf  Master  of  the  Rolls. 
There  is  no  doubt  in  this  case,  and  it  is  admitted,  that  then 
would  be  a  good  appointment,  if  it  stood  merely  upon  th< 
wilL  Then  what  does  the  will  do?  It  gives  the  capital  se 
apart  to  answer  the  annuities  and  some  specific  articles,  plate 
[  •  156  ]  ♦  linen,  china,  &c.,  to  trustees  in  trust  for  her  residuary  lega 
•  tee  therein-after  named.  So  she  separates  from  her  residw 
the  capital  of  the  annuities  and  these  specific  effects ;  and  vest 
them  in  trustees.  The  will  then  goes  on  to  give  the  residui 
directly,  and  without  the  interposition  of  trustees,  to  her  aoi 
David  Haynes.  There  is  therefore  an  appointment' for  th< 
benefit  of  the  person,  to  whom  she  shall  give  the  residue 
who  turns  out  to  be  David  Haynes.  Then  does  the  codidl 
revoking  the  bequest  of  the  residue,  extend  to  the  spectfi 
articles  she  had  given  to  the  trustees?  That  would  be  con 
trary  to  the  intention ;  which  was  to  separate  them  and  tak 

tfaei 
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them  from  the  refiidue.  Tben  if  David  is  to  bave  tliese  specr* 
ficartides,  is  he  not  to  have  the  capital  of  this  fund;  which  is 
squally  separated  from  the  residue?  The  conclusion  is,  that 
the  codicil  does  not  in  the  least  affect  this  fund.  A  nice  argur 
nent  is  used  for  the  residuary  legatees  of  Franco;  that  the 
codidl  does  affect  it  for  one  purpose,  viz.  to  revoke  the  dis* 
posidoDp  but  not  for  the  other.  If  the  effect  was  to  throw  the 
thole  into  the  residue,  then  the  codicil  would  affect  it. 
Declare  David  Haynes  solely  entitled  ( S ). 

(2)  This  decrise  was  affirmed  upon  appeal  to  the  Lord  Chan- 
cdhr,  post.  Vol.  VIII,  564. 


1801. 
Baykbs, 


STERNE,  E;c  parte. 


R0LLS« 
1801. 
June  80/A. 


indentures,  dated  the  3d  of  Jw/y,  1757,  the  Archbishop   The  Court  re- 

ofYort  demised  certain  premises  to  William  Sfeme;  to  f"*©^  '"pon 

hold  to  him,  his  heirs  and  assigns,  for/the  lives  of  himself  and  ^  pa**'*  pcti- 
.  tion  to  order 

two  other  persons. 

WiUiam  Sterne  by  his  will,  dated  the  24th     March,  1770,  p^^jj^'^nder  the 
gave  to  trustees  and  their  heirs  the  lands  comprised  in  the  statute  39  Sc 
lease ;  to  hold  the  same  to  them  and  their  heirs ;  upon  trust  to  40  Geo.  III. 
permit  his  two  daughters  to  take  and  receive  the  rents,  issues,  c.  M ;  the  suIh 
snd  profits  thereof  for  and  during  their  natural  lives ;  with  jcct  involvhig 
remainder  to  the  heirs  of  their  bodies  lawfully  begotten ;  and  *  doubtful^ 
in  case  they  should  die  without  issue,  from  and  after  their  de- 
ceases  upon  trust  to  convey  •and  assign  the  same  to  and  for  [•IS?] 
the  use  of  his  son  William  Sterne  and  the  heirs  of  his  body  gtruction  of  a 
lawfully  to  be  begotten ;  and  in  case  he  should  die  without  tmst  of  an  es- 
issue,  and  the  testator's  wife  should  survive  his  said  children,  tate  for  lives, 
he  gave  the  said  leasehold  lands  to  the  use  of  his  said  wife,  to  permit  two 
her  heirs,  executors,  administrators,  and  assigns,  for  ever.       sisters  to  re- 
ceive the  rents 

The  testator  died;  leaving  his  wife  surviving,  and  all  the  ^^^qJ^jJ^^  ' 
children  mentioned  in  the  will,  infants.    In  December  1775  ^^j^ 
tftides  were  executed  for  the  sale  of  the  estate,  as  soon  as  their  bodies ; 
an  act  of  Parliament  could  be  procured,  to  Hodgkinson^  his  and  in  case 
heirs  and  assigns,  during  the  remaining  lives  for  l^DO/.        .  they  should 

die  without 
ifijsue,  from  and  after  their  deceases,  over. 


CASES  IN  CHANCERY. 

By  die  Act  of  Parliament,  which  was  (AtjAmed^  il  -1rtt 
enacted^  that  the  residue  of  the  purchase-moneyy  after  payii^ 
the  costs,  should  be  laid  out  by  the  trustees  in  the  purchaae 
of  lands  and  hereditaments,  to  be  settled  and  conTeyed  to 
such  and  the  same  uses,  and  upon  and  to  the  same  trusts  and 
purposes,  as  the  premises  stood  limited  under  the  will ;  and 
that  the  money  should  be  paid  into  the  Bank  and  laid  oat, 
tQl  a  proper  purchase  could  be  procured:  the  diyidends  in 
the  mean  time  to-  be  paid  to  such  perscm  or  persons  as  would 
for  the  time  being  be  entitled  to  receive  the  yearly  rents  and 
profits. 

The  clear  produce  of  the  sale  was  1 190/.  14^.  lOd^  3  per  cetdm 
Consolidated  Bank  Annuities,  and  17/.  17«.  cash.  The  peti- 
tion was  presented  by  the  testator's  two  daughters,  who  had 
attained  the  age  of  twenty-one ;  praying  a  transfer  under  the 
late  Act  of  Parliament  ( 3  )•  When  the  petition  was  opened^ 
the  Master  of  the  Rolls  expressed  considerable  doubt,  whe« 
ther  it  cotild  be  granted ;  and  it  stood  for  judgmenit 

(4)  Master  of  tHe  Rolls  ( after  stating  the  case)* 
I  apprehend,  the  act  for  the  relief  of  tenants  in  tail  only 
applies  to  cases,  where  the  right  is  clear  and  indisputable  • 
and,  that,  where  there  is  any  question,  the  Court  in  an  er 
parte  petition  is  not  to  enter  into  the  question  in  the  absence 
of  all  the  parties  entitled.  But,  if  a  *  question  occurs,  whe« 
ther  the  party  applying  be  tenant  for  Ufe  or  tenant  in  tail, 
I  apprehend,  the  Court  upon  an  ex  parte  petition  would  not 
under  the  statute,  (notwithstanding  the  inclination  of  the 
Court  might  be,  when  the  question  came  to  be  discussed,  lo 
hold  the  party  to  be  tenant  in  tail)  decide  the  right. 

The  question  therefore  is,  whether  there  is  in  this  case  # 
fair  doubt. 

It  appears  to  me,  that  there  is  in  this  case  a  fair  doubt* 
The  Act  of  Parliament  has  gone  no  further  than  to  allow  the 
money  to  be  laid  out  in  freehold  lands  of  inheritance, 

(3)  SUt  39  &  40  Geo.  Ill,  the   notes,  ante,  Vol.  V,  if. 

e.  56.    Upon  this  Act  of  Par-  I,  512. 
Inment  see  ante,  Ex  parte  Ben-      (4)  Ex  relatvme. 
net,  Ex  parte  Dolman,  l\6f  nnd 
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Where  a  person  has  ao  interest  in  an  estate  pur  auter  vle^  IdOt^ 
whfeh  would  be  an  estate  tail,  if  applied  to  freehold  lands 
of  inheritanoej  he  may  dispose  of  sttch  estate  pur  auter  vie  EKpaHei 
by  deed.    But  it  may  be  a  question,  whether  the  blending  interwt 
of  estates  in  freehold  lands  of  inheritance  does  or  does  not  Jq  im  estatio  • 
necessarily  apply  to  estates  pur  auter  vie.  'amtrt  «4f. 

In  respect  of  freehold  lands  it  is  said  sometimes,  that  the  that  would  be 
freehold  cannot  be  in  abeyance :  but  here  is  no  fee.  Some-  ^tate  tail* 
tones  it  has  been  held,  that  the  estates  shall  unite,  the  better  |f  ^^^^^  ^ 

to  effectuate  the  general  intent:  but  that  is  not  necessary  in   ^  .  ? 
*'  -     .  of  iDheriiiiieea 

an  estate  pur  auter  vie;  for  there  is  no  descent:  the  heir         be  dip- 
takes  as  special  occupant:  therefore  there  is  no  necessity,  posed  of  bj 
Aat  the  estate  for  life,  and  the  estate  in  remainder  should  deed* 
Quite.   FoTMter  t.  Forster  ( 5 ).  Williams  v.  Jetyl  ( 6  ). 

It  has  been  settled,  that  an  estate  pur  auter  vie  may  be   An  estate  jno* 
Kmited  in  tail:  Lowf.  Burron{7);  which  was  a  limitation  outre  vie  may 
of  a  freehold  lease  for  Ufe  with  remainder  to  the  heirs  of  the  ^  limited  in 
body  in  tail  ^ 

But  supposing  it  as  a  general  rule  quite  clear,  that  the 
tiro  estates  would  unite  together,  there  is  still  upon  this 
vOI  a  question,  whether  by  the  particular  wording  of  the  will 
the  testators  intention  was  not  to  confine  the  first  taker  to  an 
crtate  for  life,  and  that  in  this  particular  case  the  two  estates 
should  not  unite. 

With  respect  to  personal  estate  it  has  been  held,  that  where     [  159  ] 
there  is  a  limitation,  which,  if  it  were  freehold  property,  would   A  limitation, 
oreate  an  estate  tail,  it  shall  give  the  absokte  interest  in  ^^^^  ^^^^^ 
personalty:  Hodgeson  v.  Bussey{%).    Read  y.  SneU{9).  i^i^  xa^J1\o 
S4ibbarton     SabbarUm {10).    But. this  is  the  case  of  a  trust,  freehold  pro- 
and  there  is  strong  ground  for  the  issue  or  remainder-men  to  perty,  would 
eootend,  that,  taking  the  whole  of  this  will  together,  it  was  give  the  abso- 
the  intention,  that  the  daughters  should  only  take  for  life.    I  Inte  interest 
do  not  say,  how  it  would  be  determined.    It  is  sufficient  to  *®  personal 
amy,  that  it  creates  doubt  enough  for  me  not  to  decide  it  in  .^*^^« 
tbia  s^m^lary  way,  and  therefore  I  must  Refuse  the  prayer  of 
the  petition. 

'  The  Petition  was  dismissed. 

>   (5)  2iia.269.  (9)  2  ilfA.  643. 

(6)  2  Fet.681.  (10)  For.  245^  See  JRairbiif  r. 

C7)  a  P.  WiU.  2e2.  Ooldfrap,  ante,  Vol.  V.  440,  and 

(8)  TAik.  80.  the  references  in  the  note,  444. 
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June  GASKELL  0.  HARMAN. 

A  tcsiduarj  JOHN  STRETTELL  by  his  will,  dated  the  8d  ot  March, 
'bequest  apon  1786,  confirming  his  marriage  settlement,  by  a  bond,  pre- 
Ibd'  whole  will  vious  to  his  marriage,  the  condition  of  which  he  stated  that 
vtMA  only  as  jjg  performed  by  a  devise  of  his  house  at  Croydfm  and  a 
of  11,000/.  3  j^er  c^/.  Consolidated  Bank  Annuities^ 
cue  6^  the  ro*  ^  addition  gave  to  his  wife  an  annuity  of  395/.;  to  be  paid 
stdittry  legti-  security  he  should  die  possessed  of,  except 

tees  thereforie  his  estate,  called  Gotwick;  and  directed,  that  such  security 
being  dead,  hia  should  afterwards  be  considered  as  part  of  the  fortune  be- 
r^presentatiyes  queathed  to  his  son  Amos^  and  should  be  estimated  at  16,000/. 
Were  entided   jj^  g^ye  to  his  wife  the  house  at  Croydon,  the  use  of  his 
piMtp  ^h^^    Aimiture,  plate,  and  the  choice  of  the  furniture  of  one  of  his 
was  got  10  bo.  ^®^^®^5  and  made  several  other  bequests  in  her  favour;  and 
fore  his  doatiu  directed,  that  after  her  decease  the  said  several  particulars, 
or  such  as  shall  be  existing,  shall  be  either  kept  for  the  use 
of  his  son,  or  be  sold,  and  that  the  produce  should  fall  into 
the  residue  of  his  personal  estate,  according  as  his  wife  shall 
by  will  appoint;  and  for  want  of  appointment  that  the  same 
shall  be  sold  for  the  purpose  aforesaid.    All  the  remainder  o( 
hb  goods,  chattels,  fiimrture,  &c.  after  his  wife  should  have 
[    160  J    made  such  choice,  he  directed  should  be  sold  ♦  by  his  exe- 
cutors ;  and  that  Joseph  Brickwoody  hereinafter  named,  should 
have  the  preference  of  purchasing  the  lease  of  his  house  in 
Rickets  Court,  with  the  furniture. 

The  testator  then  gave  to  his  friends  Daniel  Mildred^ 
John  Harman,  Alexander  Forbes,  and  his  brother-in-law 
Joseph  Hayling,  describing  them  as  his  executors  hereinafter 
named,  freehold  estates,  describing  them,  and  all  other  his 
freehold  estates ;  to  hold  to  them,  their  heirs  and  assigns,  for 
ever;  as  to  the  house  at  Croydon  to  the  use  of  his  wife  lor 
life  in  part  of  the  provision  by  her  marriage  settlement;  and 
after  her  decease  to  other  uses :  and  as  to  Gotwick  and  othef 
premises,  in  case  hb  son  should  attain  the  age  of  twenty-one« 
in  trust  to  convey  to  the  use  of  hb  son  for  life,  without  im- 
peachment of  waste;  remainder  to  his  issue  in  tail;  and  for 
want  'of  such  issue,  or,  in  case  there  should  be  none,  who 
should  attain  twenty-one,  over;  and  he  gaye  all  the  other 

^states 
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tilttes  td  other  uses.  He  gave  his  son  SOfiOfU.  to  b&  pa^iH  hihi       tet>1 . 
when  he  shall  attain  the  age  of  twenty-one,  or  as  sooti  tifter  as  q^^^^u^ 
he  can  be  put  m  possession  thereof,  according  to  the  direction 
after  mentioned :  that  is  to  say ;  he  directed,  that  the  several  HAnjiAft^ 
funds  or  securities,  which  should  be  appropriated  for  the 
securing  the  aforesaid  annuity  of  800/.  to  his  wife,  (made  up 
of  the  interest  and  rents  provided  by  him  in  performance  of 
his  marriage  settlement  and  the  additional  annuity  of  3952. ) 
irbich  altogether  should  be  considered  of  the  value  of  16,O0OA 
md  no  more,  should  be  computed  as  part  of  the  SO,OOOA ; 
the  remaining  14,000/.  to  make  up  the  same  to  be  appro- 
priated or  set  apart  and  invested  by  his  executors  at  interest : 
die  estate  at  Goiwick  to  be  considered  as  part  of  the*  14,000/! 
and  valued  at  1000/. :  such  other  of  his  real  estates  as  hfs 
esecotors  should  not  fbd  it  necessary  to  mortgage  or  setl  for 
die  purposes  after  mentioned,  to  be  considered  as  a  fiurther  ^ 
psrt^  and  be  conveyed  to  him  in  fee ;  to  be  valued  at  twenty 
jfsars  purchase  Upon  the  improved  rent.    He  empowered  his 
executors  and  trustees  to  advance  and  pay  but  of  his  estate' 
any  sum,  not  exceeding  1500/.  to  be  laid  oiit.  in  educatitig  his 
am..  He  gave  his  son  an  annuity  of  156/.  purchased  by  tiim 
ht.tbe  Uvea  of  himself  and  his  son;  to  be  kept  insured  upon 
las  son's  fife  un^  his  age  of  twenty-one:  the  surplus  income    ^    .  >  .  ^ 
labeappUed  to  maintenance  and  education;  with  fiill  power         -  '  .i 
to  his  executors,  as  his  son  should  advance  in  years,  to  make 
way  farther  allowance.  ♦  out  of  his  estate  for  the  purpose     [  *  161  1 
aforesaid:  the  residue  of  the  income  of  ht^  son's  fortum^ 
beyond  maintenance  and  education  to  be  applied  in  or  toward^ 
payment  of  the  several  annuities  after  mentioned  and  he*' 
i|aMthed« 

The  testator  then  appointed  his  wife  sole  guardian  of  hii 
mm  mtil  his  age  of  twenty-one ;  and  in  case  of  her  decease 
he  appointed  his  executors  and  Brickwood;  expressing  par- 
ticular confidence  in  the  latter;  that  he  will  exert  him^lf 
Ibr  Ilia  (the  testators)  son's  interest;  and  reciting,  that  he 
hmd  made  his  will  under  the  fullei^t  conviction,  that  his  for- 
tune would  ultimately  amount  to  the  sum  of  45,000/.  or 
iipwwds,  he  proceeds  to  make  the  following*  bequests : 

To  his  wife  2000/.  to  ibe  at  her  disposal  by  will :  the^n- 
iBift  during  her  life  to  be  applied  to  the  other  purpos(b9-  of 
.  .    '  his 
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1801.       Ub  wOl;  empowering  her  to  ripply  it  or  any  part  during  hctf 
life  for  the  advantage  of  their  son:  to  Forbes  lOOL  and 
several  other  pecuniary  legacies ;  and  he  recommended  to  his 
executors,  if  t^e  same  could  conveniently  be  done,  to  dia- 
.  charge  all  these  last-mentioned  legacies  at  one  payment,  with- 
out waiting  for  the  general  distribution  herein  after  mentioned 
and  provided:  to  Hailing  5001.,  and  several  other  legacies; 
some,  subject  to  conditions.    The  will  then  proceeded  thus : 
.     I  give  to  my  very  worthy  and  kind  friends  Daniel  Mildred 
and  John  Hamtan  two  of  my  executors  hereinafter  named 
the  sum  of  500L  each ;  with  my  most  gratefid  acknowledge- 
ments  for  that  last  essential  proof  of  their  afiectipn  and 
regard.   I  also  give  to  my  friend  Alexander  ForoeSt  one 
other  of  my  executors,  the  sum  of  400/. ;  and  to  my  brother- 
in-law  Joseph  Hayling,  my  other  exctnitor,  2501. ;  but  theae 
four  legacies  to  my  said  executors  are  not  to  be  paid  in  pre- 
"  ference  to  any  other  of  the  legacies  herein  last  before  given; 
and  I  give  to  Mr.  John  Brickwood^  who  will  be  assisting  to 
my  executors  in  collecting  my  effects  and  settling  my  affairs^ 
•Vthesumof  500/.'* 

He  then  gave  several  annuities,  among  them  50/.  a-year  to 
Forbes  for  Ufe ;  and  if  they  find  occasion  for  the  extension 
of  the  annuities,  authorizes  his  executors,  in  case  the  cir- 
[  ^  16S  ]  cumstances  of  *  his  fortune  will  admit  it,  to  extend  the  an- 
nuities to  any  siun  not  exceeding  100/.  per  annum ;  and  he 
directed  his  executors  at  the  beginning  of  the  annuities  for 
securing  the  payment  thereof  to  invest  a  sufficient  part  of 
his  personal  estate  in  the  funds  or  mortgagees  at  their  dis- 
cretion; distinguishing  in  their  accounts  the  capitid  for  each 
annuitant ;  that  at  their  decease  the  same  may  be  appHed  in 
manner  hereinafter  directed.    He  then  proceeds  thus : 

And  whereas  by  reason  of  the  agreement  I  have  lately 
entered  into  with  Mr.  John  Brickwood  before  named,  and 
Mr.  Thomas  Pottle  junior,  for  their  taking  to  themselves 
tny  debts  owing  in  America,  and  paying  me  the  same  by 
instalments,  to  be  secured  by  their  bond  or  bonds,  I  eanfinoC 
fix  any  period  for  the  payment  of  the  pecuniary  Utgaoiei 
or  the  annuities  hereinbefore  given,  which  are  not  ahready 
"  particularly  directed  as  to  time,  J  must  leave  it  to  the  dis- 
eretion  of  my  executors  to  make  a  first  dividend  apM 

"  the 
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*'  tte  said  legacies,  so  sdon  after  the  receipt  of  the  said 
"  Messrs.  Brieiwood  and  Pattle's  first  payment  as  they  shall 
"  have  sufficient  to  divide  Ss.  in  the  pound  or  any  greater 
^  sum  among  my  said  legatees :  and  at  the  same  time  invest 

or  set  apart  for  the  said  annuitants  a  sufficient  sum  or  sums 
"  to  produce  and  bring  in  one  quarter  part  of  their  annuities ; 
"  and  the  like  proportions  to  be  continued,  until  the  whole 
"  are  discharged  or  provided  for :  my  said  son*s .  fortune  in 

every  such  division  being  considered  a  creditor  for  14,000/. 
and  for  the  more  speedy  payment  of  the  said  legacies  and 
annuities  my  said  executors**  to  mortgage  or  sell  all  or  any 
part  of  his  real  estate  before  devised,  except  the  houses  at 
Croydon  and  Gotwick;  and  to  cut  timber  and  underwood 
upon  the  latter,  when  of  sufficient  growth :  the  annuities  to 
Forbes  and  some  others  to  be  paid  quarterly,  and  to  com-^ 
mence  three  months  after  his  decease.  He  gave  three  other 
annuities,  payable  quarterly ;  directing  the  first  paynxent  there- 
of to  be  made,  when  his  executors  shall  have  sufficient  effects 
in  their  hands  to  invest  one  quarter  part  of  the  capital  pro^ 
ducing  the  same,  and  from  thence  to  continue  payable,  as 
aforesaid ;  and  he  submitted  the  settlement  of  accounts  with 
his  late  brother  to  his  executors ;  and  gave  directions  for  the 
adjustment  of  other  accounts ;  and  declared,  it  was  not  his 
intentioD  to  extinguish  debts  from  legatees ;  but  such  debts 
to  be  first  paid.    The  will  then  proceeded  thus : 

"  And  whereas  the  long  minority  of  my  son  will  most  pro- 
"  bably  create  a  considerable  addition  to  my  fortune,  and  it  is 
''my  earnest  wish  and  intention,  that  my  residuary  legatees 
^  shall  each  of  them  receive  500/.  at  the  least  over  and  above . 
"  their  respective  legacies,  I  therefore  direct,  that,  when  that 
"  sum  can  clearly  be  ascertained  to  them,  after  provision  for 
"  the  payment  of  my  8on*s  fortune  and  the  sevoral  legacies  aiid 
".annuities  herein  before  contained,  then  what  farther  shall 
"  be  received  or  accumulated  of  my  estate  shall  be  disposed  of 
''as  follows:  to  wit,  to  my  Hon  Amos  the  sum  of  m 
"  addition  to  his  fortune,  and  payable  at  the  same  time  there- 
"  with :  to  the  several  pecuniary  legatees,  whose  legacies  are 
''  to  be  gradually  discharged  by  way  of  dividend,  as  herein- 
"  before  is  directed,  the  farther  sum  of  251.  j)er  cent,  or  one 
^  quarter  part  more  upon  the  capitals  of  their  respective  lega- 

VoL.  VI.  M  "  cies ; 
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1 861.  cies ;  and  if  any  fiurther  surplus  sball     made  ot  arisen  be  it 

'  more  or  less,  the- same  to  go  and  be  equally  divided  among 
my  residuary  legatees  or  such  of  them  as  shall^  be  then 
^  living :  but  in  case  my  son  shall  happen  to  depart  tins  fife, 
before  he  attains  the  age  of  twenty-one  years,  his  fortune 
being  then  in  the  hands  of  my  executors,  I  give  and  bequeath 
to  my  several  annuitants  herein  after  named  the  several  an-* 
unities  herein  after  mentioned :  vnth  such  conditions,  and 
"  the  capital  producing  the  same  to  go  and  be  applied  in  like 
manner,  as  herein  before  is  mentioned  and  appointed  respect- 
"  ing  the  annuities  herein  before  given  to  them    then  after 
giving  his  wife  300/.  a  year,  Forbes  100/.  a  year,  and  two  other 
annuities,     but  in  case  my  said  son's  fortune  shall  not  be  then 
all  in  hand,  then  such  smaller  equally  proportioned  aug- 
"  mentation  of  the  said  annuities  as  the  part  of  my  son's  for- 
tune  in  hand  will  admit;"  and  after  the  decease  pf  his  wife 
and  provision  being  made  for  his  then  surviving  annuitants  he 
bequeaths  the  money  then  in  the  hands  of  his  executors,  in 
ninths;  and  aftier  the  disposition  of  eight-ninths  concludes 
thus : 

And  the  remaining  ninth  part  thereof  in  equal  shares  to 
such  of  my  residuary  legatees  as  shall  be  then  living ;  and  as 

"  the  then  remaining  annuitants  shall  from  time  to  time  depart 
this  life,  the  .ftmd  for  payment  of  their  annuities,  which  is  not 

"  herein  before  specifically  disposed  of,  shall  go  to  and  be 
equally  divided  among  such  of  my  residuary  legatees  as  shall 
[  ^164  ]  be  living  *at  the  decease  of  each  separate  annuitant;  and 
as  to  all  the  rest,  residue  and  remainder,  of  my  estate 

*^  and  effects,  whatsoever  and  wheresoever,  after  payment  of 

"  my  debts,  funeral  expences,  and  the  legacies  and  annuities 

"  herein  before  given,  I  give  and  bequeath  the  same  and  every 
part  thereof  equally  to  be  divided  among  my  good  friends 
and  executors,  Daniel  Mildred^  John  Harmony  Alexander 
Forbes i  and  Joseph  Hayling,  and  Mr.  John  Brickwood, 

"  herein  before  named ;  in  whose  zeal  respecting  the  assisting 
my  executors  in  collecting  my  effects  and  settling  my  affairs, 
and  in  whose  attachment  to  the  interest  and  welfare  of  my 

"  dear  wife  and  child  I  place  the  most  unreserved  confi- 

"  dence." 

The  testator  then,  after  some  further  expressions  of  confi- 
dence 
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detice  in  Briciwood  declared,  tUat  he  should  not  be  entitled 
to  reoeiTe  any  part  of  the  residue  of  his  estate  herein  before 
bequeathed  to  him,  until- the  bonds  given  to  the  testator  by  him 
ind IWlfe' shall  be  ftiUy  paid  and  discharged;  and  he  then 
appointed  MUdred^  Harmon,  Forbes^  and  HayUng,  executors; 
md  ditected,  that  in  case  of  the  death  of  the  trustees  the  sur- 
tirora  from  time  to  time  should  appoint  new  trustees ;  and  that 
a  legacy  of  should  be  paid  to  each  new  trustee  upon  his 
appomlment;  and  gave  powers  tq  the  trustees  to  compound 
debts  and  submit  to  arbitration;  with  the  common  clause  of 
indemnity. 


1801. 
Gaskbll 

V. 

Harman. 


The  testator  died  upon  the  28th  of  July  1786.  Mildred 
iied  in  February  1788;  Forbes  in  October  1790;  snd  HayUng 
b  January  1796.  Forbes  bequeathed  all  his  estate  and  effects 
to  his  sister ;  whose  residuary  legatee  and  administrator  with 
die  win  annexed  filed  the  bill ;  claiming  a  fifth  of  the  residue 
mder  SiretteU's  will,  as  vested  at  his  death  in  Forbes.  That 
dsim  was  resisted^  except  as  to  so  niuch  as  was  got  in  during 
QitMe  of  Forbes. 


Mi.  JUoyd,  Mr.  RomUy,  and  Mr.  Ainge,  for  the  Plain- 
tiffs— Mr.  Alexander  and  Mr.  ToUer,  for  the  represen- 
tatiTCs  of  Mildred — Mr.  Stanley,  for  the  representa- 
tives of  HayUng. 
The  question  is,  what  interest  these  residuary  legatees  had 
k  the  residue;  and  at  what  particular  times  such  residue 
tested  in  them:  the  surviving  trustees  insisting,  there  was  no 
lested  interest  in  the  surplus  at  the  death  of  the  testator ;  but, 
dist  it  was  to  be  divided  at  the  time  of  *  making  or  aris- 
ing of  such  surplus.    The  part  of  the  vdll  upon  which  that 
18  coirtended,  expressing  an  intention,  that  each  of  his  re- 
ndoaiy  legatees  sl^all  receive  500/.  at  least  in  addition,  when  . 
that  som  can  clearly  be  ascertained  to  them,  applies  only  to 
his  son's  fortune :  and  will  not  control  the  subsequent  general 
lesidnary  clause  ;  which  no  doubt  vests  the  residue  in  them 
as  tenants  in  common ;  for  no  particular  period  is  expressed 
tiiere.    His  property  being  abroad,  he  could  not  ascertain, 
when  the  whole  of  the  legacies  would  be  paid;  and  there^ 
fore  he  adopts  the  mode  of  an  addition  of  25  per  cent.  In 

MS  the 


166 


CASES  m  CHANCERY. 


1801. 

G  ASK  ELL 
.  V. 

Harman. 


£  ♦IGG  ] 

0^ 


the  case  of  two  contradictory  clauses  in  a  will  the  latter  must 
control  (11).  The  inclination  of  the  Court  is  always  to  vest 
a  residue;  and  there  is  a  great  difierence' in  that  respect 
between  a  residue  and  a  pecuniary  legacy ;  "where  in  any 
event  the  residue  is  given  to  a  person,  who  survives  Che  tea* 
tator,  the  strongest  ground  is  necessary  to  make  out  an  in- 
testacy. The  construction  of  the  Defendants  is,  that  as  eveiy 
shilling  was  received,  so  it  was  to  vest ;  a  construction  never 
before  attempted.  The  survivors  of  these  residuary  legatees 
by  the  accident  of  their  surviving,  claim  so  much  as  had  not 
been  got  in.  Suppose,  they  also  had  died ;  could  it  be  said, 
with  that  clause  in  the  will,  there  was  a  general  intestacy? 
He  cannot  be  understood  to  mean,  that  he  gives  that  addition 
only,  when  that  sum  arises:  but  if  ever  that  sum  can  be 
clearly  ascertained,  these  additions  shall  be  paid.  It  is  very 
imcertain,  to  what  the  words,  ''  or  such  of  them  as  dhall  be 
"  then  living,*'  in  that  part  of  the  will,  shall  be  referred.  •  It 
will  be  said,  they  refer  to  the  time,  when  the  surplus  shall  be 
made  or  arise.  Nothing  can  be  more  vague.  It  may  b^ 
said  to  arise,  when  it  is  ascertained,  as  well,  as  when  it  is  paid 
to  the  executors.  There  is  nothing  in  favour  of  the  latter 
inference.  Then  comes  the  general,  residuary  disposition; 
and  then  only  he  names  his  residuary  legatee. 

But  suppose,  there  was  no  such  obscurity,  and  the  intention 
was  clear  to  confine  it  to  the  time  of  actual  receipt,  the  Court 
cannot  carry  that  intention  into  execution.  *  That  point  was 
decided  in  Hutcheon  v.  Mannington  (12).  Lord  Thuf^low 
thought,  there  would  be  great  danger  in  leaving  it  to  the 
executor  to  determine,  who  •  would  be  entitled,  by  delaying 
the  pajment.  That  objection  is  of  greater  weight  in  this 
case;  for  there  the  executors  were  to  determine  against 
strangers;  and  had  no- interest  to  delay  it ;  but  all  these  re* 
siduary  legatees  except  one  are  also  executors.  It  might  be 
their  interest  to  delay  it  and  speculate  upon  the  chance  of 
surviving  any  one  residuary  legatee ;  and  Brickwood  as  one  of 
the  purchasers  of  the  debts  in  America  had  the  means  of 
influencing  the  payment  of  the  residue,  and  by  protracting 

the 

(11)  Ante,  rVwis/an/jwe  V.  C/>M-  (12)  Ante,  Vol.  I,  300.  See 
ftonfine,  100.  Sims  x.  Doitf/hty,  the  notes,  367.  Post,  Sitwell  r. 
Vol.  V,  2;.5;  s<  c  the  note,  *:47.      Bernard,  520. 
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The  possibility  of  such  management  will  determine  the  Court 

to  adopt  the  general  rule  established  in  that  case,  and  since 

cited  and  acted  upon  in  iS'/nj^/^/o/i  v.  Palmer{l3),  and  Kirk"  Harman. 

foiriek     Kirkpairick  (  14  ). 

Mr.  Piggotiy  Mr.  Richards^  and  Mr.  WvUhrop,  for  the 
-two  surviving  residuary  legatfces,  Defendants. 
This  will  makes  a  compl&te  disposition  of  all  the  testator's 
property  in  the  preceding  part;  and  the  only  object  of  the 
general  clause  at  the  close  of  it  is  to  name  the  residuary 
l^tees,  no  where  named  before.    The  testator  had  already 
given  the  residue.    At  the  close  of  the  will  he  only  repeats 
the  gift  for  that  particular  purpose.    Is  that  to  efface  all, 
that  was  before  done?    This  was  a  gift  upon  the  ground  of 
personal  exertion  in  the  settlement  of  his  af&irs ;  as  the  best 
mode  of  securing  this 'fortune  to  his  son.    Upon  the  Plain- 
tiffi*  cdtistruction  they  afe  entitled,  without  regard  to  th^ 
principal  object,  their  exertions,  or  the  time  of  their  deaths. 
Upon  such  a  will  the  intention  is  clear.    No  difficulty  can 
arise  upon  it.   What  part  of  the  residue  was  got  in  in  1788, 
when  one  died,  what  part  in  1790,  when  another  died,  these 
are  facts,  that  can  be  ascertained;  and  so  much  can  be  di- 
Tidedy  if  the  preceding  charges  are  paid.    As  to  the  alleged 
danger  of  fabling  some  executors  to  defraud  others,  if  fraud 
Ss  shewn,  the  Court  would  not  let  it  have  efFjct:  but  that 
Ss  not  pretended  in  this  case.    In  a  very  late  case,  Innss  v. 
MittheU  (15),  a  debt' was  bequeathed  at  a  particular  day; 
whatsoever  it  might  be;  and  then  it  was  acertained;  and  this 
may  be  as  easily  ascertained.    Such  a  disposition  is  far  from 
being   imwise   or  impolitic ;   uniting    interest  with  duty. 
Hmickeon  v.  Mannington  is  no  authority  upon  this  case.    It  is 
dearly  distinguishable.    There  %vas  first  a  gift  to  the  legatees, 
not  a'ccompanied  by  any  condition,  bat  absolute.  Death  before 
♦  receipt  was  a  bare  naked /act,  upon  which  it  was  to  divest.  '  [  ♦  167  ] 
No  time  was  fixed  for  the  payment :  if  it  had  been  so  given, 
it  b  plain  from  Lord  Thnrlov)s  reasoning,  he  would  have  re- 
ferred the  receipt  to  that  time',  upon  the  coriimon  principle, 

that 

(13)  4  Bro.  a  a  4^.       (14)  At  the  liolb.       (15)  Post, 
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that  executors  are  to  be  supposed  to  perfprm  their  duty.  Hi 
difllculty  was,  to  what  time  he  was  to  refer  the  bare  nake 
fact  of  the  receipt :  was  it  to  depend  upon  the  ci^price .  of  tb 
executor  ?  There  might  have  been  infimts  or  married  womi» 
which  might  have  prevented  the  receipt.  The  present  Lot 
Chancellor  seems  to  have  felt  the  nature  of  that  opinion  i 
very  doubtful ;  and  finally  the  parties  stood  upon  the  agra 
ment.  Is  that  like  a  gift  of  this  sort,  to  residuary  legatee! 
and  no  uncertainty  as  to  the  time,  or  the  fund;  which  is  wfai 
is  left  after  the  legacies,  &c.  are  paid?  This  is  a  conditio 
precedent  to  the  gift,  not  to  divest  it.  K  they  are  not  Ilvini 
nothing  is  ^ven  to  them.  The  general  plan  of  the  will 
founded  upon  the  circumstance,  that  the  testator  had  a  com 
derable  property  outstanding ;  that  might  be  made  more  or  le 
available  according  to  the  exertions  or  negligence  of  his  exi 
cutors;  and  the  intention  b  clearly  such  of  these  residual 
legatees  as  should  be  Kving,  when  the  surplus  should  be  n 
ceived  and  actually  in  hand.  Lord  Rosslyn  cestainly  di 
not  confirm  Hutchean  v.  Mamington  in  Siapleton  v.  Palme 
which  was  decided  upon  the  fact,  that  they  all  concurred  i 
the  direction  as  to  the  sale :  but  it  is  not  necessary  to-  di 
pute  the  former,  case.   No  two  cases  can  be  more  dissimilar. 


Mr.  Lloyd,  in  Reply. 
The  argument  for  these  Defendants  goes  upon  ^minute  o1 
servation  upon  a  very  inaccurate  will.  The  testator  had  i 
effect  named  hia  residuary  legatees  in  the  will  by  giving  thei 
particular  legacies ;  and  then  his  naming  them-  in  the  lattf 
part  is  not  material.  It  does  not  appear,  that  this  was  give 
to  them  for  their  exertions  and  in  that  character.  It  is  extn 
ordinary,  that  it  is  not  expressed  to  be  given  to  them  for  tiie 
care  and  trouble :  nor  is  the  word  survivors  "  inserted.  Thi 
their  exertions  were  the  consideration  is  mere  conjecture.  C 
must  have  had  a  considerable  regard  for  each  of  them,  not  : 
the  character  of  executors;  and  must  have  intended  a  bend 
to  their  families.  No  act  or  negligence  of  executors  can  vai 
the  rights  of  the  parties.  In  Booth  v.  Boof/^  (16 )  and  mai 
pther  cases  the  Court  has  strained  against  an  intestacy;  whe 
t))e  residue  is  given^    So  absurd  a  construction  as  that  thi 

a 
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are  to  take  vested  interests  in  every  sum  of  SO/.'^  as  it  arises, 
tor  it  cannot  be  confined  to  any  particuhr  sum,  requires  an 
ezpresB  direction.  •  Every  thing  is  against  survivorship.  It  is 
given'  to  them. as  tenants  in  common.  Hutcheon  v; Mdnninff- 
toi  IS  a  much  eftronger  case  than  this.  The  principle  decided 
igr  it  is,  that,  where  a  legacy' is  given  at  ^n  indefinite  period, 
die  Court  will  not  go  upon  a  nice  construction;  but  will  say, 
it  vested  at  the  death  of  the  testaton  In  that  case  the  execu- 
tor could  not  get  anything  by  the  delay:  in  this  there  is  a 
ttrong  temptation  to  them.  The  death  there  could  have  been 
ascertained  as  well  as  here ;  and  that  will  was  not  confused,  as 
this  is.  Suppose,  the  period  extended  beyond  all  the  Uves, 
the  objects  upon  this  coilstruction  would  have  no  benefit. 
There  is  great  convenience  in  Lord  TAurloto's  rule^  and  a 
certain  rule  or  principle  is  much  safer  to  property  than  con- 
jeeturing  upon  words. 


^^^^ 

Gaskbll 

V. 

HA8MAK« 


The  Master  of  the  Rolls  ( 17  ). 

This  bill  ellEums  one-fifih  part  of  the  clear  residue  and  sur- 
plus of  the  testator's  estate.  It  is  contended  on  the  part  of 
the  two  Defendants,  who  are  the  surviving  residuary  legatees, 
Aat  the  Plaintiffi  are  only  entitled  to  a  fifth  of  sO  much  of  the 
lesidue  as  accrued  during  Forbe^^s  life.  The  doubt  arises 
from  the  testator's  having  in  elSect  made  two  residuary  be- 
quests. There  are  two  questions : 

1st,  What  was  the  intention. 

ddly,  Whether  that  intention  can  be  carried  into  execution : 
whether  it  is  legid  and  practicable. 

From  the  whole  frame  of  the  will  the  testator  appears  to 
hate  been  sensible,  that  a  considerable  time  must  elapse,  be«- 
bte  his  personal  estate  could  be  got  in ;  and  that,  until  it  was 
collected,  which  he  seems  to  suppose  could  tiot  be  completely 
done  until  his  son  would  be  of  age,  the  residue  could  not  be 
estimated.  .  Making  his  will  under  that  impression  he  directs 
a  few  legacies  to  be  paid  immediately :  as  to  the  rest  the  dis- 
tribation  was  to  be  made,  as  the  property  was  realized*;  that 
is,  as  it  got  into  the  hands  of  his  executors.  He  gives  his 
residuary  legatees  500/.  each  in  addition  to  the  pecuniary 
l^ades  lie  had  before  given  them.    But  when  he  gives  them 

the 

(17)  The  judgment  cx  relatione. 
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1801.  the  legacies  of  500/.,  he  does  not  name  or  describe,  who  thej 
Oaskell  But  they  are  to  hate  500/.  a-piece  at  any  rate.  After^ 

wards,  having  made  a  farther  disposition  for  his  son  and 
Harm  A>r.  legatee^  but  of  what  farther  shall  be  received  or  adcumulated] 
he  declares,  that  if  aiiy  farther  surplus  shall  be  made  or  arise, 
be  it  more  or  less,  the  same  to  go  and  be  equally  divided 
among  his  residuary  legatees,  or  such  of  them '  as  shall  be 
then  living.  Then  he  gives  away  his  son*s  legacy  in  case 
of  his  death  before  the  age  of  twenty-one;  and  of  thai, 
subject  to  an  additional  provision  for  his  annidtants,  he  gives 
one  ninth  part  to  such  of  his  residuary  legatees  as  shall  be 
then  living. 

It  seems  to  have  been  his*  intention  therefore,  that  they, 
that  is,  such  of  them  as  should  be  then  living,  should  take 
whatever  was  indefinite  surplus.  As  to  that  there  is  no  doubt 
or  ambiguity.  He  intended,  they  should  take  only  the  first 
pecuniary  legacies  and  the  legacies  of  500/.  a-piece  absolutely. 
The  rest  was  contingent ;  and  only  vested  in  them,  if  living 
at  the  time,  when  the  surplus  arose. 

That  being  the  intention,  it  is  objected,  that  though  dis- 
tinct and  explicit,  that  intention  is  not  practicable.  It  is  said; 
the  surplus  arises  from  day  to  day ;  and  that  such  a  bequest 
is  too  vague  and  indefinite  to  be  carried  into  execution ;  and 
for  this  the  case  of  Hutcheon  v.  Mannington  is  cited.  In  that 
case  th^re  was  nothing,  to  which  the  receipt  was  to  be  applied. 
It  was  to  be  a  bare  possibility.  Lord  77i{fr/oii'.  said,  the 
testator  had  given  no  standard,  to  which  the  Court  was  to 
apply  the  event,  on  which  the  testator  had  given  over  those 
legacies:  and  the  claimants  there  came  to  devest  a  legacy 
absolutely  given.  They  were  to  make  out  a  case,  in  which  it 
was  given  over  to  them.  It  was,  as  the  Lard  flhanceUor  ex- 
pressed it,  an  immeasurable  purpose.  When  it  might  have 
been  received,  it  was  impossible  to  determine.  Nodiing  could 
be  more  indefinite.  That  case  therefore  is  cle£u*ly  distin^ 
guishable;  and  Stapleton  v.  Palmer  went  off*  upon  another 
point.  *  Here  nothing  vest^  in  the  residuary  legatees,  unless 
diey  are  living,  when  the  existence  of  that  surplus  in  their 
hands  is  ascertained;  when  it  is  received  and  accumulated. 
There  can  be  no  difficulty  in  ascertaining,  when  the  surplus 
u  made;  and  it  might  just  aa  well  have  arisen  on  a  claim  of 

one 
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one  of  the  pecuniary  legatees ;  for  their  dividends  are  made  1801. 

payable,  when  there  is  a -fund  collected  by  the  executors;  Gaskell 

ind  if  a  pecuniary  legatee  had  claimed  such  dividends  on  a 

given  dayi  he  must  have  shewn^  that  there  was  a  fund  capable  vHARMANt 

of  paying  that  dividend  at  the  time  of  the  claim;  and  there 

could  be  no  difficulty  in  taking  that  account.    In  this  case 

the  account  is  not  to  be  taken  day  by  day :  but  all,  that  is  to 

be  don^,  is  to  see,  how  the  accounts  of  the  executors  stand 

on  the  day  of  the  death  of  any  one  of  the  deceased  residuary 

legatees.    There  is  .  nothing  impracticable  in  that.    It  is  as    Bequest  of 

easily  done  as  the  account  of  the  debt  given  in  the  case  of  •  ^®*^*»  H  it 

W  V.  Miicftell (IS);  where  a  debt  was  given,  as  it  stood  «tfod  on*cer- 

taiii  dav  irood* 

on  a  certain  day.  In  the  instance  of  the  annuitants  under  this 
wai,  that  part  of  the  estate  appropriated  to  SQCure  the  dn- 
nmties  vests  in  sudi  only  of  the  residuary  legatees  as  shall  be 
living  at  the  death  of  the  annuitants. 

It  is  said,  this  would  make  it  arbitrary;  as  the  executors 
might  regulate  their  conduct  in  collecting  the  testator's  debts 
upon  a  speculation  as  to  the  state  of  some  amoug  themselves. 
Bat  the  whole  frame  of  this  will  shews,  that  the  state  of  the 
testator's  property  did  not  admit  of  an  immediate  distribution; 
^  the^necessity  of  that  power  arose  out  of  the  situation  of 
his  affairs.  Is  it  not  to  be  permitted  to  a  testator  to  postpone 
the  vesting  of  his  property,  till  his  funds  shall  be  collected  ? 
He  supposes,  the  Court  must  suppose,  till  the  contrary  is 
shewn,  that  the  executors  act  bond  Jide,  But  had  not  the 
testator  a  right  to  say  so?  If  the  executor  might  by  pos- 
sibility act  hnproperly  or  arbitrarily,  it  was  the  business  of  the 
testator  to  contemplate  that  possibility,  and  to  provide  against 
it  But  there  never  was  a  case,  in  which  there  was  less 
temptation  to  executors  to  act  improperly :  for  their  own 
legacies  of  500/.,  vested  absolutely,  would  not  be  paid,  till  the 
funds  were  collected ;  and  they  could  take  no  surplus,  till 
there  was  a  surplus ;  and  it  is  not  here  alleged,  that  there  was 
any  unfair  conduct  of  the  executors. 

Then  it  is  said,  the  last  residuary  clause  has  no  eifect. 
That  b  not  so ;  for  in  the  first  place  it  names,  who  are  the 
residuary  legatees ;  who  are  not  before  named.  Next,  if  they 
all  had  died,  perhaps  the  last  residuary  clause  would  have 

given 

(18)  At  the  Rolls,  Trt/i.  Term,  ICOl.    Poj.t,  401, 
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1801. 
Gaskbu. 

«HABMAir. ' 


given  the  residue  to  the  representatiTes  of  ,alf  of  diem«  But 
two  residuary  legatees  being  now  living,  to  take  whatever 
surplus  arises,  no  such  question  as  d>at  last  now  occurs. 

I  am.  therefore  of  opfaiion,  the  Plaintiffs  are  not  entitled 
to  one-fifth  part  of  the  clear  residue,  which  has  arisen;  but 
are  entitled  only  to  a  fifth  of  so  much  as  had  arisen  and  was 
ascertained  at  the  time  of  Farbes's  death  (  19). 


(19)  See  this  decree,  as  er- 
roneously drawn  up,  varied, 
post,  VoL  XI,  489,  by  Lord 


Eldon,  suspendiog  the  decla- 
ration, and  directing  prelimi- 
nary inquiries. 


1801. 
Jufy2d. 
Order,  that 
service  of  sub- 
poena to  an- 
swer the 
amended  bill 


GELEDNEKI  v.  CHARNOCK. 


]^R.  STANLEY  for  the  Plaintiff  moved,  that  the  service 
of  a  subpoena  to  answer  the  amended  bSl  upon  the 
Clerk  in  Court  or  the  Solicitor  of  the  Defendant  Thompson 
may  be  deemed  good  service  under  these  circumstances:  the 
Defendant  had  never  been  served  with  a  subpoena ;  but  had 
upon  the  Clerk  appeared  upon  two  motions;  that  his  answer  would  be  very 
in  Court  or  So-  important;  that  he  Uved  abroad,  out  of  the  jUpsdiction, 
ucitor  maybe     j      u     ^  ^ 

.      and  would  not  appear  to  answer, 
gooo  service, 

upon  the  spe- 
cial ciroum-       Lord  Chancellor  asked,  whether  it  should  be  absolute 
stances;  that,  in  the  first  instance:  but  upon  the  allegation,  that  he  could 
though  the  De-  not  be  served  with  the  order  iiMt,  his  Lordship  granted 
fendant  had    the  motion, 
not  been  serv- 
ed with  a  subpoena, -he  had  appeared  on  two  motions;  that  his  answer, 
wodd  be  very  important;  that  be  lived  abroad  oat  of  the  jurisdiction ;  and 
would  not  appear,  to  answer. 
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IBOl. 

 .        r.  lake/  {M)Jhme2&tk. 

July  2tL 

fJPON  a  bill  of  forecl6sure  Mr.  BeU  for  the  Defendant,  Under  specu* 
moved^  that  the  Defendant  might  be  at  liberty  to  put  circumstancie^ 
m  his  answer  without  oath ;  and  that  the  Six  Clerk  may  re- 
ceive  it,  though  not  signed  by  him ;  upon  the  circumstances,  qj^j. 
lhat  the  Defendant,  who  Was  an  officer  in  the  amy,  bad  f^eied 
Bailed  for  India  under  orders  ^  immediately  afler  aenricie 
die  subpoena  and  appearance,  and  before  be  had  time  to  put  ceiy#  Ibe  a»- 
ia  his  answer.  »wer     %  biH 

of  foiw!h9wn^ 

Lord  Chamc£Llqb  would  not  miake  the  order ;  observing,  g^^^i,*^^ 
diat  he  had  a  right  in  such  a  case  to  a  commission ;  and  that  j^f^ji^Q^ 
upon  a  bill  of  foredosure  the  delay  is  axi  advantisige  to  the 
Defendant. 

Afterwards  a  motion  was  made  in  the  alternative ;  either, 
diat  a  commission  might  issue;  or,  that  the  Six  Clerk  may 
be  at  liberty  to  take  the  answer  without  oath«  though  not 
ngned  by  the  Defendant. 

Mr.  Richards,  for  the  Haintiff,  said,  he  was  very  desirous, . 
that  the  answer  might  be  put  in  this  way.  The  Plaintiff  was 
snxious  to  obtain  a  decree  for  a  foreclosure :  the  money  being 
considerable  and  the  security  small :  but  it  was  of  great  con*- 
^uence  to  the  Defendant  to  keep  the  estate.  He  certainly 
does  not  go  abroad  to  avoid  the  process. 

Lard  Chai^cellor.  » 
Then  in  this  particular  case  upon  the  consent  of  the 
Plaintiff  the  Six  Clerk  must  be  directed  to  receive  the  answer 
wiUiout  being  signed  by  the  Defendant  (21 ). 

(-20)  The  last  day  of  term  he*-  tice  was  extended  to  a  Defedd* 
ing  Midsummer  Day,  the  mo-  .  ant  in  this  comitry  without  any 

tioDS  were  heard  at  Wesimitnier  special  circumstances :  but  the 

Ball  on  the  foliowiog  day.  order,  being  obtained  on  the 

(21)  Post,  V.  Gwiilimf  Plaintiff's  motion^  was  tiius  qua- 

285.     Bayiey  v.  Be  Walkiers^  |iGed,  that  the  Defendant  shall 

VoL  X,  441.    Hardiny  v.  Harr  be  at  liberty  to  put  in  his  answer 

dui^,  XII,  1(V9.    In  Codner  v.  without  oath  or  signature. 
Beney,  XVIII,  408,  Uiis  pr^pr 
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WW-  KING  r.  KING. 

July  2d. 

InjaDctioo^  re-  ^PPOSITE  cl^ums  had  been  set  up  in  the  Ecclesiastical 
sitrainiDg  a  Court  under  different  wills;  and  a  decision  had  been 

transfbr,  and    maJe  that  one  will  was  not  sufficiently  proved, 
a  receiTer  iap- 

•ervlTthe^pr^  J5«»yo»,  for  the  Plaintiff^  moved^  that  the  property 

perty  during'  ^®  P*^^  Bank,  and  transferred  to  the  Ac- 

a'littgation  in    couniafU  General;  and  a  receiver  appointed  to  collect  the 
'the  Eccle'sias*  outstanding  property.     The  motion  was  made  on  the  au- 
^tical  Cdurt      thority  of  Mitford  (22);  that  during  a  suit  in  the  Eccle- 
upon  the  will,   giastical  Court  for  administration  of  the  effects  a  Court  of 
[  •ITS  ]     Equity  will  entertain  a  suit  for  the  mere  preservation  *of 
the  property,  till  the  litigation  is  determined.    It  was  said, 
that  Lord  Thurlow  had  directed,  that  the  party  should  be 
exanuned  upon  interrogatories. 

Mr.  Mansfield^  for  the  Defendant,  objected,  that  it  did 
not  appear  the  property  was  in  danger ;  observing,  that  the 
decision  was  not  satisfactory;  and  the  Ecclesiastical  Court 
might  receive  farther  evidence ;  and  the  proper  course  would 
be,  that  an  administrator  pendente  lite  should  be  appointed 
by  the  Ecclesiastical  Court. 

Lord  Chancellor. 
This  is  almost  a  motion  of  course.  There  is  no  doubt,  this 
Court  has  appointed  a  Receiver,  when  it  has  been  in  dispute, 
who  was  the  personal  representative ;  where  the  matter  is  in 
controversy  in  the  Spiritual  Court;  as  whether  there  is  an 
intestacy,  or  not.  The  Court  goes  upon  this;  that  it  will 
do  its  best  to  collect  the  effects.  The  property  is  iii  danger 
in  this  sense ;  that  it  may  get  into  the  hands  bf  persons, 
who  have  nothing  to  do  with  it.  That  he  may  be  exa- 
piined  upon  interrogatories  is  not  part  of  the  motion.  Let 
him  transfer  the  funds  to  the  Accountant  General  according 
to  the  notice  of  motion;  and  a  Receiver  must  be  ap- 
pointed (23). 

(22)  Mitf.  122, 123.  adopted  in  its  full  extent  by 

(23^  This  dccittioD,  though  not    Lord   Er&kine  in  Richards  v. 
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Mr.  Piggoii  (  Amicus  Curia  )  observing,  that  no  one  could  1801. 
transfer,  the  order  made  was,  that  the  Defendant  should  be 
restrained  from  transferring  any  stock  or  dividends  standing  t?. 
in  the  name  of  the  testator,  or  standing  in  his  own  name,  Kino. 
that  belonged  to  the  testator;  and  that  a  Receiver  should'be 
appointed. 

Chave^  post.  Vol.  XH,  402,  is  might  be  obtained  in  the  Eccle- 
coDfinncd  by  subsequent  eases,  siastical  Court;  as  before  pro- 
See  Edmunfis  v.  Bird,  1  Ves,  Sf  bate.  It  is  not  exerciseil  for 
Bea,  542.  Atkimon  v.  HenshaWf  the  preservation  of  real*  estate 
Ball  V.  Oliver,  2  Ves.  Sf  Bea.  pendente  lite  between  devisee 
85,  96.  Rutherford  v.  Douglas,  and  heir;  Smith  v.  Colly er,  post, 
I  Sim.  4-  Stu.  Ill,  n.)  establish-  Vol.  VTII,  B9.  See  the  obser- 
ing  the  jurisdiction,  even  though  rations  of  Sir  fVilKam  Grant, 
an  administrator  pcndetde  lite   3  il/er.  173. 

[174] 

1801. 
MayBth. 

EVANS  r.  BICKNELL.  9th. 

July  eth. 

j^Y  indentures  of  lease  and  release,  dated  the  8th  and  9th   Bid  to  charge 

of  September,  1792,  WilHam  Stamell,  a  biscuit  baker  at  a  trustee,  as 

Bristol,  conveyed  to  Elizabeth  Reed,  also  of  Bristol,  her  kwing  by  d«- 

heirs,  executors,  administrators,  and  assigns,  respectively,  cerr  d^to 

tain  freehold  and  leasehold  estates,  by  way  of  mortgage  for      tenant  for 

the  sum  of  300/.;  and  it  was  provided,  that  Hawkins,  an  enabled 

attorney,  was  to  receive  the  rents  and  profits,  and  to  apply  him  to  make  a 

them  in  the  first  instance  to  the  interest,  and  then  to  accu-  mortgage  of  a 

mulate  them  for  the  discharge  of  the  principal.    At  the  date  settled  estate 

of  the  mort<^aae  the  only  interest  StanseU  had  in  these  estates      tenant  in 

was  under  a  settlement,  executed  in  November  1785,  previous       ^ismwsea ; 

to  his  marriafire  with  Elizabeth  Bicinell;  by  which  all  the  ^ 
^  ;  purpose  of 

said  leasehold  and  freehold  estates  were  assigned  and  con-  enabling  him 

veyed  to  John  Bicknell  and  John  Taylor,  their  executors  and  to  mortgage 

administrators,  and  heirs  and  assigns^  respectively ;  upon  trust  resting  upon 

for  the  evidence 

of  a  single 

\ritne5S,.  ahd  being  pOsftivcfy  denied  by  the  answer,  as  far  as  the  allega- 
tions of  the  bill  gave  an  op{iorlunity  of  answering;  but  without  costs, 
on  the  ground  of  negligence*;  and  without  prejudice  to  an  action;  and 
with  an  option  to  the  Plaintiff  to  take  an  issue. 
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1801.       for  the. separate  use  ot  EKstabeth  Bicknell  for  h£t;  femakiclei' 
to  the  use  of  Stansell  for  life :  remaibder  to  the  chQdren,  as 

•jBvans 

should  appoint^  and^  in  default  of  appointment,  equally ; 
BiGKNEU.    with  a  reversionary  interest  to  Stansell  in  default  of  children* 
They  had  issue  two  children.   Afterwards^  two  or  three  years 
before  the  mortgage^  Stansell  became  insoltent$  and  sepa^ 
rated  from  his  wife. 

Elizabeth  Reed  having  married  Eeanst  the  bill  was  filed 
by  them ;  stating  these  circumstances ;  and  that  tlie  real  iitle 
of  Stansell  had  been  discovered  since  the  mortgage;  that  all 
the  title-deeds  had  been  upon  the  marriage  dislivered  to 
BickneU^  the  trus[tee;  and  charging  a  design  to  raise  money 
Upon  the  credit  of  the  premises ;  and  that  Bicknett  delivered 
the  deeds  out  pf  his  custody  for  the  purpose  of  eUabting* 
Stansell  to  represent  hunself  to  the  Plaintiff  to  be  the  owner 
of  the  premises;  that  he  has  admitted  or  declared  upon 
different  occasions  and  in  the  hearing  of  different  persons, 
and  that  Stansell  at  the  time  of  the  application  informed  him, 
^  be  wanted  them  for  the  purpose  of  obtaining  credit ;  and  he 
made  such  declaration  or  admission  in  the  presence  of  the 
Plaintiff  and  HawUns^  the  Solicitor,  and  the  Defendant 
Tayhr.  The  bill  prayed,  that  the  estates  maybe  sold  to 
[  ^175  ]  satisfy  the  mortgage;  and  ^  that  the  Defendant  Bicknett 
shoidd  be  decreed  to  answer  the  deficiency,  or  the  whole, 
if  the  Court  should  be  of  opinion,  that  the  estate  should 
not  be  sold. 

The  Defendant  Bicknett  by  his  answer  stated,  that  Siansett 
some  years  after  the  execution  of  the  settlement,  aud  prior 
to  the  execution  of  the  mortgage,  became  insolvent;  and  aa- 
mgned  all  his  estate  for  the  benefit  of  his  ci^itors;  which 
was  a  matter  of  notoriety  in  Bristol;  and  advertisements  were 
faiserted  in  the  Bristol  newspapers.  The  title-deeds  were 
soon  after  the  execution  an^  previous  to  the  marriage  de- 
livered by  iS'^OTi^e//  to  the  Defendant  jBfci^it^ff;  and  remained 
in  his  custody,  till  they  were  delivered  by  him  to  Stansett  a. 
short  time  previous  to  the  mortgage ;  when  all  the  title-deeds 
except  the  said  settlement  were  delivered. at  the  desire  and 
with  the  approbation  o(  EUxabtth  Stansett  to  the  Defendant 
WiUiam  Stansett ^  who  promised  to  re-deliver  them  in  a  few 

hours. 
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hours,  or  next  morning  at  the  farthest.  Upon  the  Defendant's 
application  afterwards  Elizabeth  StanaeU  admitted^  she  had 
tbem;  but  refused  to  part  with  them.  He  denied,  that  the 
defirerywas  to  enable  him  to  obtain  a  mortgage  from  the 
Plaintiff  or  any  one ;  and  stated,  that  he  never  did  admit  ot 
declare,  in  the  presence  of  Hatokins,  Taylar,  or  any  odier 
person,  nor  did  Stottsett,  when  he  applied  for  the  deeds,  or 
at  any  time,  inform  him,  that  he  wanted  to  obtain  money  by 
way  of  mortgage  or  otherwise :  but  he  admitted,  SianseU  did 
hifarm  him,  he  wanted  the  use  of  the  title-deeds  merely  to 
ahe^  or  convince  some  person  dr  persons,  with  whom  he  was 
in  the  habit  of  taking  credit  in  the  way  of  trade,  that  he  and 
his  wife  were  legally  in  possession  of  the  rents  and  profits 
of  the  freehold  and  leasehold  estates* 


1801. 


Evans 

V. 

BiCKKlKUk 


The  Defendant  John  Taylor ^  after  the  answer  of  BickneU 
put  in,  was  examined  by  the  Plaintiffs;  and  by  his  de*- 
positions  he  stated,  that  upon  the  S9th  of  January^  1794^ 
EGzabetk  Epoms  and  Hawkins,  the  attorney,  came  to  him 
about  the  mortgage;  and  they  and  the.  deponent  went  to 
BiekneU;  who  strenuously  denied,  that  he  had  delivered  the 
deeds  for  the  purpose  of  a  yiortgage;  but  at  length,  after 
mnch  altercation  and  abusive  language  between  him'  and 
HtneJkias,  informed  them,  that  SianseU  bad  desired  him  to 
lend  him  the  title-deeds,  belonging  to  the  marriage  ,  setdement^ 
to  shew  to  some  person;  who  would  crcdi|t  him  with  ^  goods 
in  his  trade  to  the  amount  of  40/.  or  50/.  upon  seeing  them^ 
and  the  person  to  lend  the  money  was  to  receive  tw^  years' 
rents;  that  he  had  promised  to  return  them  in  an  hour; 
that  he.  (J3<e^//)  had  lent  them;  and  had  often  sent,  but 
never  eouid  get  them;  -and  he  denied,  that  he  knew  of  the 
mortgage. 

ANrita^  died,  before  the  cause  went  to  issue. 

TheZrorJ  Chancellor  early  in  the  argument  put  it  to  the 
Plaintifis'  Counsel,  wjhether  they  could  not  bring  an  action. 


[  •176  J 


Mr,  RomUly  and  Mr.  Hart,  for  the  Plaintiffs. 
With  respect  to  your  Ijiordship's  question,  whether  the 

Plamtiffs 
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Evans 

V. 

BiCKNBLL. 


1601^  Plaiiit]£fb  fbay  not  bring  an  action,  they,  are  not  entitled  to 
relief  at  law,  upon  the  principles  upon  which  Po^^ry  v.  JVee- 
fnani24f)  and  Scott,  y.  Lara  (85)  were  determined.  In  this 
case  there  is  no.  privity  hetween  Bicknell  and  the  Plaintiff; 
no  assumpsit .  or  contract. 

*.  It  is  unnecessary  to  say,  what  the  Court  has  done  in  the 
ci^ase  of  a  first  mortgagee  leaving  the  deeds  in  the  hands  of 
a  mortgagor,  BickneU  had  in  himself  the  fee-simple  in  the 
freehold  ^state  and  the  absolute  interest  in  the  terms  for 
years.  Giving  the  deeds  to  Stansell,  enabling  :him  to  acC  as 
absolute  owner,  Bicknell  must  be  imswerable  for  all  the«con- 
sequences,  as  much  as  if  they  had  followed  from  his  own 
act  He  knew,  iS'/a^^?//  intended  to  gain  a  credit  upon  these 
deeds ;  as  he  thought,  gnly  to  the  extent  of  50/.,  accotdipg  to 
the  witness:  but  his  «mswer  dops  not  state  the  extent.  The 
Plaintiff  is  entitled  to  the  whole  of  the  money  advanced, 
not  merely  the  50/. ;  supposing  that  sum  the  extent  of  the 
fraud  intended.  The  principle  of  law  upon  that  is  stated  by 
Lord  jBacoii(^6  ),  that  a  party  enabling  another  to  commit 
a  fraud  must  be  answerable  for  all  the  consequences.  Mr.  Jus- 
tice Foster  ( 27  ),  treating  upon  accomplices,  puts  several  cases 
upon  it.  In  the  qases  .of  m^Tiage  agreements,  where  the 
husband  has  been  represented  to  be  in  good  circumstances; 
the  ■  party  making  tliat  false  representation  has  been .  h^ld 
answerable  out  of  his  own  property.  In  one  case,  Amoly* 
Biscoe  (28),  which  is  not  to  be  distinguished  from  this  a  per* 
[^177  ]  feet  stranger  was  compelled  to  pay  the  loss  out  of  ^  his  own 
pocket.  The  circumstance,  that  the  Defendant  in  that  case 
was  an  attorney,  cannot  make  any  difibrence.  This  Defend- 
ant is  a  trustee ;  and  his  duty  was  not  to  let  those  deeds  go 
out  of.  his  hands.  There  is  no  material  contradiction  between 
the  answer  and  the  evidence.  The  rule  (29),  that  there  can 
be  no  decree  upon  the  evidence  of  a  single  witness  against 
the  answer,  prevails  only,  where  the  denial  by  the  answer 
is  positive:  but  in  this  case  the  answer  alone  would  be  a  suffi- 
cient 


(24)  3  Term  Rep.  B.  R.  51. 
(26)  Peake  N.  P,  2^6. 

(26)  Maxtm,  16,  fol.82. 

(27)  Fast,  a  L.  370. 

(28)  1  Ves.  95. 


(20)  WaUan  v.  Hobbs,  2j1tL 
19,  and  the  references.  Marti' 
mer  v.  Orchard,  ante.  Vol.  II, 
243,  and  tlie  note,  244. 
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cient  foundation  for  the  decree.  The  only  instance,  in  which 
a  decree  has  not  been  made  against  the  Defendant  to  such 
a  bifl,  is  the  case  o£  the  Thatched  House  TaDern(  SO):  the 
representation  beiiig,  that  the  object  being  to  builds  the  mort- 
gagee by  parting  with  the  deeds  for  an  hour  would  improve 
his  security ;  and  he  would  not  trust  the  deeds  with  the  mort- 
gagor; but  went  with  him;  and  staid  in  his  house,  while 
they  were  in  his  possession.  The  jurisdiction  of  this  Court 
would  be  very  defective,  if  it  cannot  from  the  acts  of  parties 
infer  a  fraud ;  not  relying  only  upon  the  admission.  This 
•  trustee  had  the  deedS  in  his  possession  for  a  double  purpose; 
to  protect  the  title;  and  for  the  general  purpose  of  pro- 
tecting the  public  from  frauds,  that  might  be  committed  by 
mems  of  tCera.  Supposing,  as  the  Court  has  intimated,  that 
the  cases  do  not  go  the  length  of  postponing  a  first  mortgagee, 
who  has  parted  with  the  deeds,  upon  mere  negligence,  this  is 
more  than  negligence.  In  Beckett  v.  Cordley{  31 )  the  Lord 
XUumeeUor  lays  it  down  (32),  that  though  there  is  no  case  in 
the  books,  but  where  the  party,  to  whom  the  fraud  is  imputed, 
was  conusant  of  the  treaty,  in  which  it  was  practised,  yet,  if 
It  appeared,  the  parties  were  confederating  together  to  cheat 
some  one^  though  the  particular  person  was  not  known,  the 
ease  would  fall  within  the  same  principle ;  and  must  receive 
the  same  determination.  What  possible  purpose  could  there 
be  in  this  tranaction  but  the  purpose  supposed,  and  admitted 
by  the  Defendant,  to  convince  some  innocent  person,  that 
StanseB  and  his  wife  were  in  the-  legal  possession  of  the  rents 
and  profits  of  these  estates,  and  to  induce  that  person  to 
give  him  a  credit,  which  he  would  not  otherwise  have  given  ? 
Though  fiiere  is  no  case  exactly  in  point,  yet  upon  the  prin- 
ciples, on  *  wliich  Amot  v.  Biscoe  and  the  other  cases  were 
determined  the  Plaintiffs  are  entitled  to  a  decree. 


1801. 
Evans 

BlCKNEIXr 


[•178] 


Mr.  Richards  and  Mr.  Home,  for  the  Defendant  BicknetL 
The  bill  as  against  Bicknell  is  merely  an  action  for  300^ 
It  is  impossible  upon  this  bill  to  arrange  any  equity  as  against 
'^amseU.    It  is  merely  an  action  on  the  case,  in  the  nature 
of  an  action  of  deceit.   Where  is  the  equity  any  more  than 

against 

(30)  Petmr  v.  Russel,  1  Eq.  Ca.  (31)  1  Bro.  C.  C.  363. 
Ah.  3t  I.  (tf2)  1  Bro.  C.  C.  367. 

VofcVl.  N 
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[  •179  ] 


against  an  obligee  in  a  bond  suing  the  surety  in  thk  Court; 
the.  principal  being  insolvent?  It  is  said,  there  must  be 
relief  some  where ;  and  if  it  cannot  be  had  at  IblVt,  upon  Pasletf 
Y.  Freeman,  it  must  be  ifa  this  Court:  but  Courts  of  law  do 
take  notice  of  personal  frauds;  and  if  they  will  not  give 
relief  upon  this  case^  it  is  only  because  upon  sound  prin- 
ciples they  win  not  act  upon  such  a  loose  ground.  This  would 
bring  every  action  of  a  personal  nature  founded  in  fraud  into 
this  Court 

But,  supposing,  the  case  was  at  law,  there  is  no  pretence 
for  sustaining  an  action.  They  in  truth  admit,  they  have  no 
remedy  at  law.  Amot  r,  Biscoe  and  the  other  cases  referred 
to  are  quite  different;  and  that  of  &e  Tkaiched  Hou^  Ta- 
vern is  very  strong ;  the  deed  being  given  up  by  the  mort- 
gagee, he  ought  to  have  seen«  what  use  was  to  be  made  of 
it;  yet  the  Court  seeing  no  intention  to  defraud  would  not 
affect  him.  Mocatta  v.  Murgatroyd (S3)  was  determined 
ujk)n  the  implied  consent  of  the  mortgagee  to  be  postponed. 
Jbbotson  V.  Rhodes  (34)  was  a  case  of  fraud.  Berrisfard  v. 
Mihoardi  35)  was  a  case,  either  of  clear  fraud,  or,  in  which 
the  party  was  bound  by  his  own  undertaking  not  to  look  to 
tibe  mortgaged  estate,  but  to  look  upon  the  father  as  his 
personal  debtor.  Heady.  Egerton(36)  proceeds  upon  the 
ground,  that  the  first  mortgagee  had  beyond  all  doubt  a 
right  ta  keep  his  mortgage.  Those  cases  therefore  afford 
no  ground  for  saying,  the  mere  absence  of  the  title-deeds 
a£fects  the  mortgagee ;  unless  fraud  is  imputed  to  him* 
The  case  of  the  remainder-man,  cited  ( 37  )  in  Amot  v.  J3tf- 
coe,  is  a  strong  case  of  fraud ;  the  representation  being,  that 
a  person,  in  fiEu;t  only  tenant  in. tail,  had  a  tide  to  make 
a  mortgage  in  fee.  In  Plumb  v»  Fluitt{S8)f  the  generid 
*  purpose  of.  deceiving  the  world  is  stated.  As  to  the  cases 
of  a  felonious  intention  to  murder  one  person,  in  pursuance 
of  which  by  accident  another  is  killed,  they  cannot  be  ap- 
plied to  a  transaction  of  this  sort,  having  nothing  in  it  ^o- 
nious  or  criminal.  According  to  an  accurate  note  of  Beckett 


V.  Cordleff 


(33)  lP.fFtl2.d93. 

(34)  2  Vem.  554. 

(35)  2  Atk.  49. 


(36)  8P.m7/.280. 

(37)  1  Fcf .  96. 

(38)  2  Anxt.  432. 
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T.  Cordley  Lord  nurhw  says,  Hobbs  v.  Norton  {89)  was 
a  very  strong  case:  but  the  Defendant  treated  with  the  very 
party,  to  whom  firaud  was  imputed :  and  there  is  no  case, 
in  which  die  Court  has  gone  upon  any  other  groiuid,  than 
the  party's  being  conusant  of  the  transaction  :  to  be  sure 
if  parties  enter  into  a  confederacy  together,  and  are  conusant 
of  the  general  purpose,  it  is  not  necessary  to  shew  an  intent 
to, cheat  a  particular  person:  but  if  they  are  conusant  of  the 
general  purpose,  it  is  brought  to  the  same  point. 

There  is  nothing  in  this  case  to  shew  such  a  general  pur- 
pose of  firaud.  There  was  only  one  person  willing  to  advance 
money,  if  SUmseU  was  entitled  to  the  possession  of  the  pre- 
•mises.  He  was  entitled  sufficiently  for  that  purpose.  Not- 
withstanding the  artifice  of  endeavouring  in  a  conversation 
to  draw  something  firom  the  Defendant  by  irritating  him,  ap 
attorney  being  brought,  to  take  advantage  of  any  thing,  that 
coold  be  drawn  firom  him,  they  are  forced  to  admit,  that  he 
strenuously  denied  the  purpose  imputed  to  him*  His  retain- 
ing the  settlement  affords  no  inference,  that  he  meant  firaud: 
Stantell  and  his  wife  having  another  part.  This  case  is  ad- 
mitted to  be  new  in  principle.  The  maxim  of  LordJBocofi 
referred  to  amounts  only  to  this ;  that  a  man  shall  not  ta^ 
advantage  of  his  own  wrong,  as  a  general  proposition :  but 
they  must  prove  an  unlawfiil  intention.  If  the  Defendant 
denies  the  charge,  the  Plaintiff  isannot  have  a  decree  upon 
the  evidence  of  one  witness;  unless  there  are  unequivocal 
drciunstances  corroborating  the  evidence;  and  in  this  case 
the  circumstances,  instead  of  corroborating,  afford  an  infer- 
ence the  other  way.  They  all  lived  inBtUtoli  and  there- 
fine  notice  must  be  presumed* 


180;t. 
Evans 

V, 

BICKNSI.L. 


Lord  Chancellor. 
It  is  still  for  the  consideration  of  the  Plaintiff's  Counsel, 
whedier  an  action  may  not  be  maintained  at  law;  for  if  upon 
their  state  of  the  case  this  Court  can  interfere,  I  doubt  very 
much,  whether  an  action  might  not  be  maintained.  *  Then 
tiiia  18  in  truth  a  suit  in  a  Court  of  Equity  for  damages. 
This  Defendant  has  got  the  legal  estate  in  the  fireehold  and 
leasehold ;  but  in  both  upon  a  trust  for  persons,  whom  you 

do 

iVeru.ld6. 
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do  ribt  affect.  If  one  cestuy  que  trust  has  acted  honestly,  ci^ 
the  Court  take  away  the  estate,  because  the  other  has  acted 
•dishonestly?  I  do  not  mean  at  present  to  say,  tliat  if  an 
action  can  be  maintained,  therefore  this  Court  ynUl  not 
maintain  its  jurisdiction,  executed  perhaps  upon  much  more 
correct  principles  ;  for  Courts  of  htw  liave  taken  very  strong 
steps. 

• 

Mr.  RomiUy^  in  Reply. 
The  relief  sought  is  a  compensation  in  money;  d^amAmoi 
V.  Biscoe.  If  they  rely  upon  notice  of  the  settlement  by 
the  Plaiiitifi^  they  ought  to  have  put  that  in  issue:  not  hav- 
ing done  so,  they  can  neither  give  direct  evidence  of  it,  nov 
raise  an  inference.  The  bill  does  not  even  suggest  notice. 
•  But  that  fact  was  in  issue  in  a  cause  instituted  by  Mrs.^'/an- 
seU  against  this  Plaintiff  and  the  two  trustees;  expressly 
charging,  that  the  Plaintiff  had  notice ;  which  was  denieil 
by  the  answer.  Some  of  your  Lordship's  predecessors  have 
lamented,  that  the  Court  had  gone  so  far  in  affecting  a 
principal  by  notice  to  an  agent.  Can  the  Court  now  sajt, 
for  what  fair  purpose  the  Defendant  gave  up  these  deeds  to 
this  insolvent  debtor?  The  tnaxim  from  Lord  JSocon  was 
referred  to  only  to  shew,  that  the  purpose  being  illegal,  the 
party  could  not  say,  he  was  not  to  answer ;  because  the 
other  had  exceeded  the  intention ;  and  various  instances  of 
that  nature  are  put.  How  can  all  the  world  be  supposed 
to  have  had  notice  of  the  insolvency  of  an  obscure  tradesman 
in  Bristol? 

With  respect  to  the  supposed  relief  at  law,  there  is  no 
instance  of  such  an  action:  nor  can  it  be  supported  upcfti 
any  principle.  Pasley  v.  Freeman  and  Eyre  v.  Dunfard  ( 40  ) 
are  the  only  cases,  that  have  the  least  analogy;  and  it  is 
very  doubtful,  whether  they  would  bear  out  this  case.  Courts 
of  law  have  carried  the  principle  farther  than  Courts  of 
Equity.  No  form  of  action  is  provided ;  and  that  is  an  ob- 
jection to  our  going  to  law.  The  objection,  that  relief  might 
be  had  at  law  was  of  much  more  force  mAtTioiy,  Biseoe. 
But  at  least  there  is  a  concurrent  jurisdiction ;  and  a  Court 
of  Equity  ought  to  interfere  upon  a  case  of  gross  fraud ; 

in 

(40)  1  Ea$t,  318. 
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in  which  it  is  impossible  to  assign  a  good  motive.  The 
ground  in  this  Court  is^  that  this  man^  haying  the  legal  es?- 
tate  and  a  deposit  of  the  title-deeds,  enables  another  per- 
son to  deal  with  the  estate,  as  he  himself  might  have  done; 
to  make  a  mortgage ;  which,  if  done  by  himself,  would  have 
made  him  clearly  answerable. 


1801. 


Evans 

BlCKt^SLL. 


Lard  Chancellor. 
Though  the  sum,  which  is  the  subject  in  question,  is  small, 
a  cause  of  more  consequence  to  the  pubUc  has  very  seldom 
been  heard. 


Lard  Chancellor  stated  the  case ;  and  deUvered  his  judg- 
ment. 

There  is  a  pecuUarity  in  this  mortgage  from  the  circum- 
stance, timt  Hawkins,  the  attorney,  was  appointed  to  receive 
die  rents  and  profits ;  and  to  apply  them  in  the  first  instance 
to  the  interest,  and  then  to  accumulate  them  for  the  dis- 
charge of  the  principal:  so  that  it  is  in  fact  a  mortgage 
aiming  at  the  delivery  of  possession  immediately  to  the  mort- 
gagee ;  to  the  intent  to  repay  the  money  lent  by  the  rents  and 
profits,  as  soon  as  possible.  Though  that  circumstance  is  a 
peculiarity,  it  is  not  a  circumstance  pressing  at  all  upon  the 
application  of  any  principle,  that  ought  otherwise  to  dispose 
of  the  case.  The  question  in  this  cause  is,  whether  upon 
the  doctrine  of  this  Court  the  Defendant  BfclcneU  is  liable 
to  make  good  the  deficiency  to  the  Plaintifi^  upon  this  trans- 
action beyond  the  value  of  StanseU's  interest  under  the  settle- 
ment ;  which  would  be  the  first  to  be  applied.  The  bill  con- 
tended at  first,  that  this  was  a'  gross  fraud  on  the  part  of 
the  wife ;  that  she  was  privy  to  all  the  circumstances,  under 
which  her  husband  obtained  the  loan;  and  gave  positive  en- 
couragement to  the  party  lending;  an  allegation,  which,  if 
made  out,  woidd  be  sufficient  to  postpone  her  to  the  mort- 
gagee; for  coverture  is  no  excuse  for  fraud.  Upon  her  an- 
swer however  and  the  evidence  it  is  not  now,  nor  ca^  it  be 
contended,  that  there  was  upon  her  part  either  distinct  fraud, 
or  that  gross  degree  of  negligence,  which  this  Court  looks 

at 
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(801.  at  as  fraud  with  rei^ard  to  the  consequences  attaching  to  it, 
^^^^  Therefore  her  estate^  so  far  as  it  depends  npon  her  olm  act, 
V.  appears  secure  to  her.  The  bill  then  fails  altogether  as  a 
Bic^N£LL.  bill  requiring  a  conveyance  from  any  of  the  Defendants  to 
make  good  the  Plaintiff's  title.  From  her  there  can  be  no  con- 
veyance :  her  estate  being  settled  to  her  separate  use,  and  pro- 
tected by  the  legal  estate  of  Taylor  axid  Bicknell :  the  former 
so  little  implicated  in  the  fraud  or  negligence,  that  he  was 
.examined  as  a  witness ;  and  therefore  it  is  impossible  to  affect 
his  estate,  protecting  her's ;  and  if  BickneU  was  the  sole  trus- 
tee, it  is  much  too  strong  to  say,  this  married  woman,,  cestuy 
que  trust,  should  be  deprived  of  her  interest,  though  ah 
innocent  party;  because  there  might  have  been  fraud  or 
negligence  in  BickneU;  in  whom  the  legal  estate  was.  Her 
equity  to  be  protected  would  be  as  strong  as  the  Plaintiffs* 
io  have  their  estate  made  good.  The  Court,  if  it  stood 
indifferent  upon  such  a  case,  would  have  acted  upon  its 
usual  principles. 

The  question  then  is,  supposing  the  husband's  interest 
insufficient  to  satisfy  the  mortgage,  whether  there  is  a  per- 
sonal demand  against  BickneU  upon  the  circumstances  of  Ms 
conduct ;  and  whether,  if  there  is,  it  can  be  enforced  in  a 
Court  of  Equity.  I  shall  dispose  of  the  last  consideration 
first.  If  there  is  a  jurisdiction  at  law  in  such  cases,  there 
is  also  a  juridiction  in  equity ;  and  then,  if  there  is  a  con- 
current jurisdiction,  there  can  be  reason  for  dismissing  the 
bill.  Attending  to  the  cases  decided  at  law,  there  can  be 
very  littie  doubt;  that  a  declaration  might  be  framed  upon 
the  circumstances  of  this  case,  so  that  an  action  might  be 
maintained,  if  there  be  fraud  jn  the  conduct  of  BickneU  :  but 
it  will  not  follow,  that  this  Court  cannot  give  relief.  Pdsley 
Y.  Freeman,  which  is  the  first  case  of  its  kind,  proceeded 
upon  this  ground ;  that  the  Defendant  was  averred  by  the 
declaration  to  have  falsely,  deceitfully,  and  fraudulently, 
asserted,  that  Falch  was  safely  to  be  trusted.  The  action 
was  maintained  upon  the  ground  of  fraud  and  deceit  in  the 
Defendant  and  damage  to  the  Plaintiff;  circumstances, 
which  were  held  by  a  majority  of  the  Judges  sufficient  to 
maintam  the  action.    It  has  occurred  to  me,  that  that  case 

upon 
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upon  the  principles  of  many  decisions  in  thia  Court  might  1801. 


have  heen  maintained  here;  for  it  is  a  very  old  head  of  ^vans 

equity,  that  if  a  representation  is  made,  to  another  person, 

going  to  deal  in  a  matter  of  interest  upon  the  faith  of  that    Bicknsll.  * 

lepresentiidon,  the  former  shall  make  that  representation   An  old  head 

good,  if  he  knows  it  to  be.  false(4l);  and  in  that  case  and  of  Equity,lhat 

some  others  there  appears  a  disposition  to  hold,  that  if  there  ^i^J^^*]^^ 

was  relief  to  be  administered  in  equity,  there  ought  to  b^  ^^^^.^     •  _ 

^  ^  to  a  man,  gomg 

relief  at  law:  a  proposition,  that  seems  to  me  excessively  to  deal  on  the 
questionable;  and  I  doubt,  whether  it  is  noft  founded  .in  pure  faith  of  it  in  a 
ignorance  of  the  constitution  and  doctrine  of  this  Court.  I  matter  of  iiite« 
allude  to  it  the  rather  on  account  of  a  case  frequently  men-  rait,  the  per« 
tioned,  Goodiiiley.  Morgan {42%  in  which  Mr.  Justice  jBl^^fer  «onmaliingtlw 
expresses  hunself  in  this  manner(43):  lrepresentat^M^ 

knowiag  it 
fidse,  shall 

It  is  an  established  rule  in  a  Court  of  Equity,  that  a  make  it  good* 
"  second  mortgagee,  who  has  the  title-deed^,  without  notice  of  |^  j^ly^ 
any  prior  incumbrance,  shall  be  preferred ;  because,  if  a  diction  asflun* 
^  mortgagee  lends  money  upon  mortgage  without  taking  the  ed  by  Courts 
"  title-deeds,  he  enables  the  mortgagor  to  commit  a  fraud,  of  Iaw  jq  socU 
**  If  this  has  become  a  rule  of  property  in  a  Court  of  Equity,  rdSrf 
"it  ought  to  be  adopted  in  a  Court  of  Law.   Here  the 
Defendants  took  mortgages  without  inquiring  after  the  title- 
deeds:  the  subsequent  mortgagee  is  a  purchaser  without 
"  notice ;  and  as  he  has  taken  the  title-deeds,  he  has  the 
"better  title."* 

The  first  of  these  propositions  is  certainly  upon  the  late  Notagenerd 
dedsiona  not  true.   J  do  not  wonder,  that  Mr.  Justice  BuUer  "»'o  in  equity, 
stated  the  doctrine,  as  he  did;  for  in  Ri/aU  v.  Rowles{U}  it  * 
is  so  stated  by  Mr.  Justice  BumeHiAX  and  without  observ- 
ation  by  the  Lard  Chancellor,  or  the  other  learned  persons,  title-deeds 
by  whom  his  Lordship  was  assisted,  as  being  contrary  to  the  without  notice 
law     this  Court;  and  in  Beckett  v.  Cardley,  in  which  I  was  of  a  prior  in- 
Counsel  with  Mr.  Ambler,  who  had  a  good  memory  of  that  cumbrance, 

tune,  shall  be  pre- 

(41)  Bwrwiti  V.  Lock,  post.      (43)  1  Term  Rep.  B.  R.  702.  • 
Vol.  X,  470.  (44)  1  Ve$.  348, 376.  lAtk.  165. 

(42)  I  Ten*  Rep.  B.  R.  755.        (45)  1  Fet.  300.   1  Atk.  108.  J^"^*^^^^^^^ 

it  must  amount  to  fraud. 
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I30i.       time,  he  certainly  was  impressed  with  a  full  conviction,  that 
^^^^      such  was  the  doctrine  of  this  Court  (  46  )• 

With  regard  to  the  second  proposition  of  Mr.  Justice  BuUer, 
BiCKNBLL.  that,  if  this  had  become  a  rule  of  property  in  equity,  therefore 
[  •184  ]  it  •ought  to  be  adopted  in  a  Court  of  Law,  with  great 
A  riileof  pro-  deference  to  the  learning  and  memory  of  that  Judge  that 
pertym  equity  appears  to  me  a  very  hasty  proposition;  and  the  converse 
fcro^to*^'^''"  ""^^^^^^^l^y  notliold;  for  it  is  unpossible  for  this  Court 
adopted  at  upon  the  principles,  upon  which  it  acts,  to  say,  that  whatever 
law:  the  ^  a  rule  of  proceeding  at  Law  is  of  course  a  rule  of  pror- 
Coortsinsdme  oeeding  in  Equity.  It  may  be  asserted,  that  it  should  be  the 
respects  pro-  case :  but  it  is  impossible  it  can.  For  instance :  in  the  case 
carding  upon  of  the  mortgagee,  put  in  Pasley  v.  Freeman^  if  the  man 
dffTereBt  prin-  mates  a  false  declaration,  and  an  action  can  be  maintained 
ciples  .  Courts  ^^^^  ih^i.  and  the  principle,  upon  which  it  can  be  maintained, 
of  Equity,  for  .     ,       '  .      .«    i.        i  i 

iostance  not  *  Court  of  Equity  will  relieve,  the  converse  ought  to 

allowing  a  »         where  an  action  can  be  maintained,  Equity  should 

siiDgle  witness,  ff^^  relief.  But  is  that  so?  A  Defendant  in  this  Court  has 
unless  sap-  the  protection  arning  from  his  own  conscience  in  a  degree,  in 
ported  by  cir-  which  the  law  does  not  affect  to  give  him  protection.  If  he* 
comstances,  to  positively,  plainly,  and  precisely,  denies  the  assertion,  and  one 
a'*qriti?e*!de-  ^^^'^^^^  ^"'^  proves  it  as  positively,  clearly,  and  precisely,  as^ 
niid^  by^  the  ^  denied,  and  there  is  no  circumstance,  attaching  credit  to 
answer.  assertion  overbalancing  the  credit  due  to  the  denial,  as 

a  positive  denial,  a  Court  of  Equity  will  not  act  upon  the 
testimony  of  that  witness.  Not  so  at  Law.  There  the  De- 
fendant is  not  heard.  One  witness  proves  the  case;  and, 
however  strongly  the  Defend^mt  may  be  inclined  to  deny  it 
upon  oath,  there  must,  be  a  recovery  against  him  (  47  ). 

•  It  seems  to  me  rather  surprising,  if  I  may  presume  to  say. 
so,  that  Lord  Mansfield,  who  concurred  with  Mr.  justice 
Buller  in  a  great  many  of  these  equitable  jirinpiples  in  a 
Court  of  Law,  should  not  have  attended  to  these  difiinc- 
tions ;  which  perhaps  will  be  found  in  the  very  principles,  upon 
which  this  Court  exists.  Titles  to  property  may  possibly  be  • 
found  to  be  very  considerably  shaken  by  the  doctrine  of  the 

Court 

(46)  See  Bamett  v.  fVeUan,      (47)  See  2  Fef.  ^  Bea*  110, 
post.  Vol.  X 11^  130.    Harper  V.    2  JfocW.  217. 
faulder,  4  Madd.  129. 
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Court  ot  King's  Bench  as  to  satisfied  terms  ( 48 ). '  TbB  I801. 
law  as  to  that  here  is,  that  a  second ,  mortgage  having  no       £^^  5 
notice  of  the  fisst  mortgage,  if  he  can  get  in  a  satisfied  t^rm, 
would  do  that,  which  is  the  true  ground  of  the  deciaSoh^  Bigknell. 
•  though  it  is  not  put  upon  that  by  Mr,  Justice  BuUerthe     [  •185  ] 
would,  as  in, conscience  lie  might,  get  the  legal  estate;,  and    lo  equity  a 
by  virtue  of  that  protect  his  estate  against  the  first  mortgagee,  «Woi>d  mprU 
faaTing  got  a  prior  title ;  the  conscience  being  equal  between  without 
the  parties. .  When  once  it  is  said  at  law,  that  a  satisfied  terin  ^^g^^^gg^ 
should  not  be  set  up  in  an  ejectment,  the  whole  security  of  maypro- 
tbat  title  is  destroyed ;  and  therefore  even  with  the  modem  t^ct  himself: 
correction  that  doctrine  has  received  in  the  .  late  cases,  which  the  poosdeace 
is,  that  you  may  set  up  the  term,  though  satisfied,  and  put  it  being  equaL 
as  a  question  to  the  Jury,  whether  an  assignment  is  to  be  pre-    The  Lord 
sumed,  it  seems  to  mo  very  dangerous  between  purchasers;  Chancellor  of 
and  the  leaning  of  the  Court  ought  to  be,  that  it  was  not  as-  opinw>n»  that 
«gned ;  and  I  fully  concur  with  Lord  Kenyan^  that  it  is  not      ^^"^  *° 
fit  for  a  Judge  to  tell  a  Jury,  they  are  to  presume  a  term  as-  gj^h^term^is 
signed^  because  it  is  satisfied?  but  there  ought  to  become  not  to  be  prfe* 
dealing  upon  it :  or  you  take  from  a  purchaser  the.  effect  Of  sumed  without 
his  diligence  in  having  got  in  the  legal  estate ;  to  the  benefit  some  dealinj^ 
of  which  be  is  entitled.    Then,  suppose,  the  law  takes*  lipon  upon  it  Con* 
itself  to  decide  the  question  between  purchasers  upon  this  sub-  sequences  of 
ject:  can  it  decide  upon  the  same  rule  as  Courts  of  Eijuity,  as  ^^'^c'^^ts 

upon  the  question  of  notice?    It  will  be  said  upon  this  doc-   -  ,  . 

,  ,  .  .  of  Law  on  this 

trine,  a  Court  of  Equity  does  inquire  into  this ;  and  it  is  a  g,|bjej.t 

rule  of  property  in  Equity ;  and  therefore  ought  to  be  a  rulfe 
of  property  at  Law.  But,  how  has  it  become  a  rule  of  pro- 
perty in  Equity  ?  In  Equity  the  first  mortgagee  may  ask  the 
second,  whether  he  had  notice.  If  that  Defendant  positively 
denies  notice,  and  Qne  witness  only  is  produced  to  the  fact 
of  notice,  if  the  denial  is  as  positive  a3  the  assertion,  and  there 
is  nothing  more  in  the  pase,  a  Court  of  Equity  will  not  take 
the  benefit  of  the  term  from  the  second  mortgagee;  placing  as 
much  reliance  on  the  conscience  of  the  Defendant  as  on  th^ 
testimony  of  a  single  witness ;  without  some  circumstances  at- 

tachii^ 

(48)  See  Doe  sm  the  demise  2  Term  Rep.  B.  R.  684.  Goodr 
of  Brisiowe  r.  Pegge^  I  Term  title  v.  Jone$^  7  Term  Rep.  47f 
Rep.  B.  R.  768,  n.  Doe  on  the  Doc  on  the  demise  of  Da  Cosia 
i)emi«e  of  Uodsdcn  v.  Staple,      Wharton,  Q  Term  Rep.  B.  R,  2, 
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CoDseqaences 
of  pemriiting 
an  aoUon  for 


an  injorj 
tained  by  giv- 
ing crodii  upon 
a  false  repre- 
sentation by 
the.  Defendant 


taching  a  superior  d^pree  of  credit  to  the  latter (49).  It  ia 
impossible  therefore^  that  the  rule  of  property  can  be  aaid 
to  be  the  same  at  law ;  and  as  if  it  stands  upon  different 
principles,  in  fact  it  is  perfectly  different. 

Soy  as  to  the  case  of  Pasley  v.  Freeman*  It  is  almost  im- 
proper at  this  day  to  say  any  thing,  having  a  tendency  to  shake 
it:  but  I  know  Mr.  Justice  Grose  very  lately  held  the  same 
opinion  as  he  did  at  the  time  of  the  judgment.  The  doctrine 
hid  down  in  that  case  is  in  practice  and  experience  most  dan- 
gerous. I  state  that  upon  my  own  experience;  and  if  the  ac- 
tion is  to  be  maintained  in  opposition  to  the  positive  denial  of 
the  Defendant  against  the  stout  assertion  of  a  single  witness, 
where  the  least  deviation  in  the  account  of  the  conversation 
varies  the  whole,  it  will  become  necessary,  in  order  to  protect 
men  from  the  consequences,  that  the  Statute  of  Frauds  (  50  ) 
should  be  applied  to  that  case.  Suppose,  a  man  asked,  whe- 
ther a  third  person  may  be  trusted,  answers,  "  You  may  trust 
"  him;  and  if  he  does  not  pay  you,  I  wilL"  Upon  that  the 
Plaintiff  cannot  recover ;  because  it  is  a  verbal  undertaking-  for 
the  debt  of  another.    But  if  he  does  not  undertake,  but  simply 

answers, 

(49)  Ante,  40.  Vol.  II,  244,  92,  an  attempt  was  made  to  ex- 
and  the  note.  This  rule,  consi-  tend  the  doctrine  of  Pm$le^  v. 
dered  simply  as  a  general  rale  of  Freeman  to  a  case,  in  which  the 
evidence,  seems  open  to  observa"   Defendant  could  not  be  affected 


tion,  Ut,  as  preferring  the  evi- 
dence of  a  party;  2dly,  upon  the 
obvious  defect  of  written,  com- 
pared with  oral,  testimony.  It 
is  difficult  to  determine  the  ba- 
lance of  inconvenience  and  dan- 
ger, on  the  one  hand  from  per- 


with  fraud;  having  given  the 
character  under  a  fake  impres- 
sion; in  cousequence  ef  which 
he  had  sustained  a  considerable 
loss :  but  three  Judges  of  the 
Court  of  Kinff'M  Bench  decided, 
against   the  opinion  of  Lord 


mitdng  in  a  commercial  country   Kenyan,  that  fraud  is  the  ground 


the  Defendant  to  avail  himself  of 
bis  own  oath  to  a  degree  in  some 
respects  beyond  the  old  wager 
of  Law;  and  on  the  other,  from 
deciding  upon  the  evidence  of  a 
single  witness,  in  cases  even  re- 
quiring the  utmost  accuracy  and 
precision  in  the  proof. 

In  Haycraft  v.  Creasy,  2  East, 


of  this  action.  Ex  parte  Carr, 
3  Ves.  Sr  Bea.  108.  See  Lord 
Erskine's  opinion  in  favonr  of 
the  case  of  Pasley  v.  Freemsm^ 
considered  as  a  case  of  fraud, 
post,  VoL  XIII,  133^  CUfwrd 
V.  Brooke, 
(50)  29  Ch.  II,  c.  3. 
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answers,  ^  You  ihay  trust  him:  he  is  a  very  honest  man,  and  1801. 
**  worthy  of  trust,**  &c.  then  an  action  will  lie.   Whether  it  is 
fit  the  law  should  remain  with  such  distinctions,  it  is  not  for  me 
to  determine.    Upon  the  case  of  Pasley  y;  Freeman^  I  have 
always  said,  when  I  was  Chief  Justice,  that  I  so  far  doubted 
the  principles  of  it,  as  to  make  it  not  ufifit  to  offer,  as  I  always 
did,  to  the  Counsel,  that  a  special  verdict  should  be  takeni 
but  Aat  ofier  wias  so  uniformly  rejected,  that  I  suppose  I  was 
in  some  error  upon  this  subject.   I  could  therefore  only  point 
out  to  the  Jury  the  danger  of  finding  verdicts  upon  such  prifi- 
dples ;  and  I  succeeded  in  impressing  them  with  a  sense  of  that  . 
danger  so  far,  that  the  Plaintiffs  in  such  actions  very  seldom 
obtained  verdicts.    It  appears  to  me  a  very  extraordinary  state 
of  the  law,  that  if  the  Plaintiff  in  the  case  of  Pasley  v.  Free- 
mm  had  come  into  equity,  insisting,  that  the  Defendant  should 
make  good  the  consequence  of  his  representadon,  and  the 
Defendant  positively  denied,  that  he  had  made  that  represeii- 
tadon,  and  only  one  witness  was  produced  to  prove  it,  the 
Court  of  Equity  would  give  the  Defehdant  so  much  protection, 
that  they  would  refuse  the  relief ;  and  yet  upon  the  very  same 
drcumstances  the  law  would  enable  the  Plaintiff  to  *  recover.     [  ^187  ] 
Whether  that  is  following  equity,  or  not  quite  outstripping 
eqmtv.  is  not  a  question  for  discussion  now  :  but  it  leads  to 
the  absolute  necessity  of  affording  protection  by  a  statute,  re- 
quiring, that  these  undertakings  shall  be  in  writing. 


With  regard  to  the  circumstances  of  this  case,  this  is  an 
amended  bill;  and  I  do  not  know,  but  I  rather  suspect  from 
die  firame  of  the  bill  and  the  nature  of  the  answer,  that  this 
was  an  after-thought :  but  still  the  Plaintiff  must  have  the 
relief,  if  it  is  founded.  The  bill  at  first*  must  have  gone  upon 
the  ground  of  fraud  in  the  wife.  Her  answer  removed  all 
possibility  of  charging  her  estate  with  the  mortgage ;  and  then 
the  bQl  suggesting  pretences  by  Bicknell,  that  he  was  a 
stranger  to  the  ajpplication  of  StanseU  to  the  Plaintiff  to  lend 
lum  the  money,  and  did  not  know,  what  use  StanseU  in- 
tended to  make  of  the  deeds,  charged,  that  Bicknett  deli- 
Tered  the  deeds  for  the  express  purpose  of  enabling  StanseU 
to  represent  himself  to  the  Plaintiff  to  be  the  owner  of  the 
premises;  and  timtBickneU  has  admitted  or  declared  upon 

diflferent 
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1801;  different  occasions  and  in  the  hearing  of  different  persons, 
thatSiansell  at  the  time  of  the  application  informed  him^  that 
he  wanted  them  for  the  purpose  of  obtaining  credit;  and 
BlC|CN|£LL.  made  such  declaration  or  admission  in  the  presence  of  the 
Plaintiff  and  Hawkins^  the  solicitor,  and  the  Defendant  Toy- 
lor;  and  insists,  tbsX  BickneU  having  enabled  Stansett  to 
practise  such  fraud  he  ought  to  pay  the  Plaintiff  whatever 
sum  she  may  lose  by  those  means.  If  the  purpose  imputed 
by  this  charge  was  proved,  it  would  be  suflScient  to  maintain 
thebUL 

'■  Next,  the  admission,  that  he  said  he  wanted  them  to  en- 
able him  to  obtain  credit  from  some  person  or  persons,  ad- 
mits a  variety  of  constructions.  First,  if  he  was  about  to 
borrow  tjie  money,  the  person,  to  whom  he  appUed,  might 
have  consented  to  lend  it ;  if  satisfied,  that  the  estate  was  in 
\d9  femily,  On  the  other  hand  it  might  be,  that  he  wanted 
by  means  of  the  title-deeds  to  obtain  credit  by  representing 
himself  as  owner  of  the  premises.  It  is  necessary  therefore 
to  consider  very  accurately  what  it  must  be  taken  to  mean ; 
regard  being  had  to  what  the  Defendant  says  in  his  answer; 
who  in  this  Court  has  the  benefit  of  his  own  conscience,  and 
*  to  what  it  proved  in  evidence.  Having  in  his  first  answer 
[  *  188  ]  stated,  that  he  knew  nothing  of  the  purpose  to  make  a  *  mort- 
gage, by  his  second  answer  he  positively  denies,  that  die  de- 
livery to  StdnseU  was  to  enable  him  to  obtain  a  inortgagCt  Th^ 
result  of  the  answer  is,  that  he  knew,  Siansell  was  covered 
with  insolvency;  which  was  notorious  in  Brief  ol;  and  that 
StanseU  suggested  to  him,  that  for  the  purpose  of  his  trad^ 
he  could  obtain  a  credit  in  the  way  of  his  trade,-  if  he  could 
shew,  ^lat  he  and  his  wife  had  a  title  to  that  property ;  and 
for  that  reason  BickneU  parted  with  the  deeds.  It  is  to  be 
remembered,  he  retained  the  settlement :  but  I  take  the  fact 
now  to  be,  that  die  counterpart  was  in  the  hands  of  the  hus- 
band or  tl^e  wife  (51  )•  Therefore  he  delivered  the  deeds  to 
those,  who  had  the  settlement;  and  retained  that  part,  I 
presume,  as  evidence  of  his  claim  to  have  back  the  title-deeds* 
It  is  not  the.  case  therefore  of  a  person  delivering  them  to 
another;  who  had  not  in  his  hands,  that,  which  would  shew 

the 

(51)  It  was  said  at  the  bar,  that  upon  inquiry  the  fact  turned 
out  to  be  80. 
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ihe  real  nature  of  the  title;  but  to  one,  who  acting  honestly 
woidd  produce  that  settlement.    It  was  to  a  certain  degree 
trusting  to  his  honesty  as  to  that:  but  it  vanes  the  state  of 
the  case ;  where  a  party  ia  to  be.  charged  upon  the  ground 
of  frauds  or  negligeiice  so  gross  as  to  be  evidence  of  an  in* 
tendon  of  fraud*    If  Hawkins  was  living,  he  might  have  given 
an  account,  that  would  have  removed  all  doubt :  but  it  might 
have  been,  favourable  to  the  Defendant;  and  if  there  is  a 
doubt  upon  the  result,  that  is  a  circumstance  the  Court  must 
deal  with  as  well  as  they  can.   I  am  a  little  sttuck  with  the 
circumstance,  first,  that  in  the  mortgage  of  the  ireehold  estate 
the  wife  was  not  made  a  party  with  regard  to  her  dower;  also, 
with  the  peculiarity,  that  the  person  lending  the  money  by 
HawHns,  the  attorney,  bargains  for  the  -possession  of  the 
estate ;  to  the  intent,  that  by  perception  of  the  rents  and  pro- 
fits not  cmly  the  interest,  but  the  principal  also,  should  be 
paid;  and  when  the  state  of  the  title  is  recollected,  that  upon 
the  wife*8  death  the  property  would  go  to  the  children,  a 
strong  ground  of  prudence  appears  for  taking  the  mortgage 
in  that  way.   If  so,  the  Defendant  has  a  right  to  the  benefit 
of  that  circumstance ;  which  would  naturally  have  occurred 
m  the  dealing  of  persons,  providing  for  repayment  by  the 
appHcation  of  a  partial  interest;  which  proving  ineffectual, 
the  m<>ney  itself  would  be  in  danger.    These  circumstances 
most  not  be  forgot. 

Then  Taylor^  a  trustee,  entirely  without  interest,  and  there- 
fore though  a  Defendant,  examined  as  a  witness,  is  the  only 
witness;,  upon  whose  testimony  the  decree  is  to  be  made.  The 
bill  being  amended,  and  this  being  a  case,  in  which  the  Court 
ought  to  be  particularly  sure  ot  the  ground,  on  which  it 
decides  upon  a  fact  equivocal,  or  a  declaration,  more  or  less 
according  to  the  recollection  of  the  precise  terms  by  the 
witness,,  it  is  not  unfair  to  observe,  that  probably  before  the 
amendment  the  Plaintiff  must  have  collected  the  account  of 
it  from  Taylor;  if  he  was  the  only  person,  from  whom  she 
could  have  got  the  account;  and  the  bill  was  then  amended, 
m  order  to  introduce  the  allegation  as  to  StanselFs  represen- 
tation to  BickneU.  Taylor  does  not  recollect  half  as  much  < 
m  his  answer  as  in  his  evidence ;  and  that  it  is  a  very  material 
circumstance,  when  the  Defendant  is  to  foe  charged  upon  this 

ground. 


1801. 

£VAN8 
V. 


[  189] 


180 


CASES  IN  CHANCERY. 


1801.       ^oundy  tha;t  .more  credit  is  to  be  given  to  the  De&ndanfs 
^^^^      denial  than  to  the  assertion  of  one  witness.   It  ought  to  be 
9^         with  reasonable  certainty  put  in  issue  by  the  allegations  of  the 

BiCKNSLi.  bill.  Taylor*&  account  is  not  necessarily  inconsistent,  I  do 
not  say  it  is  necessarily  consistpent,  vrii^  Bieknelt»i  but  it  must 
be  necessarily  inconsistent,  and  more  credible  than  the  de- 
,  mal  by  the  answer,  before  the  decree  can  be  made-  He  says, 
the  purpose,  as  represented  by  Bicknelly  was  to  shew  the 
deeds  to  some  person,  who  would  let  him  have  credit  in  the 
way  of  hid  trade;  and  in  the  same  conversation  they  were  to 
be  brought  back  in  an  hour.  That  negatives  the  very  idea, 
that  the  estate  was  to  be  pledged.  That  mode  of  represent- 
ing the  conversation,  instead  of  opposing,  confirms  BicknelTs 
answer.  Upon  his  answer  therefore  and  Taylor'a  evidence 
there  is  not  that  sort  of  contradiction,  that  entitles  the  Plain- 
tifi*  to  a  decree  against  Bickneli-  on  the  ground  of  fraud*  The 
circumstance  of  7b^/br*s  examination  shews  the  danger;  for 
Bickneli  had  no  opportunity  of  answering  the  farther  evi- 
dence of  express  charge.  It  is  very  extraordinary  to  say,  this 
Court  will  not  act  upon  the  evidence  of  one  witness  contra- 
dicting the  answer,  and  yet  it  will  act  upon  that  evidience, 
in  order  to  charge  the  Defendant  in  a  circumstance,  to  which 
he  has  had  no  opportunity  of  stating  himself.  That  therefore 
could  only  be  a  ground  for  inquiry. 

But,  even  taking  the  whole  of  Taylor's  evidence,  I  still 
entertain  great  doubt,  whether  upon  such  a  transaction  a 
party  should  be  charged  personally ;  for  even  upon  that  it 

[  *  190  ]  amounts  to  no  more  *  than  that  a  trustee  delivers  the  deeds 
into  the  hands  of  a  party,  who  has  the  settiement  I  do  not 
.  say,  it  is  not  negligence ;  but  it  is  too  dangerous  upon  such 
loose  evidence  to  hold,  that  it  is  that  gross  negligence,  that 
amounts  ^to  evidence  of  fraud.  The  conversation,  that  the 
re-payment  was  to  be  by  the  application  of  two  years'  raots, 
does  not  look  Uke  the  suggestion  of  a  mortgage ;  and  it  is 
remarkable,  that  there  is  a  provision  for  re-payment  out  .of 
the  rents.  The  question  therefore  will  be,  whether  Taylor's 
evidence  is  to  be  taken,  as  constituting  evidence  rising  as 
high  as  fraud;  so  as  to  support  a  personal  decree  against 
Bickneli;  and  to  the  extent  of  excluding  Bickneli  from  an 
inquiry,  and  an  opportunity  of  giving  his  own  account ;  and 
upon  the  principle  of  this  Court  I  think  it  cannot. 
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I  ooDoehre,  it  is  now  very  weU  settled^  that  the  doctrine 
of  Mr.  Jusdce  BuUer,  that  I  have  just  stated,  is  founded 
upon  error.    It  would  be  an  idle  waste  of  time  to  go  through 
all  the  cases;  which  will  be  found  in  Pbimb  v.  Fluitt(52), 
and  admirably  well  stated  by  Mr.  Fanblanqne  (53).  The 
doctrine  at  last  is,  that  the  mere  circumstance  of  parting  with 
tihe  tide-deeds,  unless  there  is  fraud,  concealment,  or  some 
such  purpose  or  some  concurrence  in  such  purpose,  or  that 
gross  n^ligence,  that  amounts  to  eyidence  of  a  fraudulent 
intention,  is  not  of  itself  a  sufficient  ground  to  postpone  the 
first  mortgagee.   I  agree  with  Chief  Justice  Eyre,  I  should 
haTe  been  glad  to  have  found  the  rule  established  in  the 
Court  die  other  way.   At  the  same  time  allowance  must  be 
Blade  for  the  cases  put  by  Mr.  Fonbkenque  of  joint-tenants  and 
tenants  in  common ;  cases  of  necessary  exception :  all  cannot 
have  the  deeds.   Therefore,  if  the  rule  could  be  pressed  to 
ihe  extent,  to  which  Mr.  Justice  BuUer  carried  it,  those 
cues  must  be  excepted,  in  which  from  the  nature  of  the  title 
the  deeds  may  be  honestly  out  of  the  possession.   With  that 
exception  such  a  rule  would  avoid  a  great  deal  of  fraud  in 
mortage  titles;  upon  which  this  observation  arises ;  that,  no 
Hum  can  tell,  when  he  is  perfectly  secure.    But  there  is  not 
such  a  rale. 

Then,  as  to  concealment ;  as  the  case  of  persons  stand- 
ing by,  as  witnesses  to  deeds :  if  it  is  to  be  taken  as  a  fact, .  that 
the  witness  knows  the  contents  of  the  instrument,  to  which 
he  is  a  witness ;  *  the  engrossment  of  the  mortgage  by  a  per- 
son entitled  under  a  prior  entail ;  no  recovery  having  been  suf- 
fered: all  these  cases,  either  of  positive  representation  con- 
tnury  to  the  truth,  or  concealment  of  what  ought  to  have  been 
represented,  are  intelligible ;  but  it  is  not  to  be  denied,  that, 
where  there  has  been  mere  negligence,  though  it  may  have 
very  mischievous  consequences,  the  Court  has  not  charged  the 
party,  unless  it  has  been  so  gross  as  to  amount  to  evidence  of 
fraud.  The  case  of  the  Thatched  Howe  Tavern  was  very 
strong.  The  mortgagor,  desiring  to  have  tiie  deeds,  repre- 
sented to  die  mortgagee,  that  he  was  about  to  make  addition^ 

buildings; 

(52)  2  Ami.  432.    Bameti  v.  Weston,  post.  Vol.  XII,  130. 
Ifarper  v.  Famlder,  4  Madd.  127. 
iSO)  1  Fotib.  Treat.  Eq.  202,  note  (a). 
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If  the  inten- 
tion is  fraud  a- 
lent,  tbougb 
not  pointing 
exactly  to  tbe 
object  accom- 
plished, yet 
the  party  is 
boond. 


btiildiiigs;  which  would  improre  his  security.    The  purpose  of 
delivering  the  deeds  was  innocent :  but  it  gave  the  other  tbe 
complete  power  of  executing  the  fraudulent  pui^ose.  Having 
got  the  title-deeds  he  makes  a  mortgage;  and  then  contrived  to 
get  the  lease  back  from  ihe  second  mortgagee  and  restored  it 
to  the  first.    But  the  negligence  did  not  rest  upon  that  only. 
The  mortgagor  applied  a  second  time  to  the  first  mortgagee, 
and  under  another  pretence  got  the  deeds  again ;  whicb  en- 
abled him  a  second  time  to  cheat  third  persons:  and  he  made 
a  third  mortgage.    The  circumstance  of  his  parting  with  them 
again  was  strong.    Theh  the  question  arose  upon  these  mort- 
gilges;  whether  the  first  should  not  be  postponed  to  the  second 
and  third :  but  the  Court  thought^  there  must  be  some  con- 
currence in  a  fraudulent  purpose;  and  the  ptupose  held  out 
disclosed  nothing  of  fraud.    If  negligence  alone  was  suflScient, 
'it  ought  to  have  had  the  effect  in  that  case:  but  the  Court 
'Said,  the  first  mortgagee  had  doi>e  nothing  unconscientious; 
and  did  not  conceive  themselves  entitled  to  relieve  the  subse- 
quent mortgagees.    If  he  had  not  got  back  the  lease  agiun, 
perhaps  by  consequence  he  would  have  been  postponed;  but 
not  upon  the  ground,  that  he  had  parted  with  it,  but  upon 
Head  v.  Egerton  ( 54) ;  for  it  would  Have  been  impossible  to 
have  taken  it  from  the  second  mortgagee ;  and  notwithstand- 
ing any  decree,  that  may  be  made,  the  case  is  open  to  the^ 
Plaintiffs,  if  they  can  make  any  thing  of  it  upon  that. 

If  then  the  cases  go  to  this  only,  that  there  must  be  positive 
fraud  or  concealment,  or  negligence  so  gross  as  to  amount  to 
fraud,  is  there  in  this  case  evidence,  resting  upon  that  high  de- 
gree of  probability,  upon  which  the  Court,  guided  by  its  con- 
science must  *  act,  that  this  trustee  had  a  fraudulent  purpose: 
if  not,  is  there  negligence  so  gross  as  to  amount  to  constructive 
fraud ;  as  Chief  Justice  Eyre  expresses  it  in  Plumb  v.  FluiH^ 
such  evidence  of  fraud,  that  he  shall  not  be  heard  in  a  Couct 
of  justice  to  jsay,  there  was  not  fraud  ?  I  agree,  if  the  inten- 
tion is  fraudulent  in  any  respect,  though  pot  pointing  exactly 
to  the  object  accomplished,  yfet  he  will  be  bound.  That  was 
Lord  Thurlow's  doctrine  in  Beckett  v.  Cordleyi 55);  and  wa3 
the  doctrine  in  much  older  cases ;  as,  where  a  bond  was  given 
upon  a  marriage ;  and  the  marriage  with  that  person  went  off,  . 

and 

(64)  3  P.  Will,  279.  (56)  See  I  G/yn  ^  Jam.  24%. 
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tod  took  place  with  another :  the  party  could  not  say,  the  bond  leOl. 
was  not  intended  as  to  the  marriage,  which  took  effect.  The 
Court  would  say,  it  was  a  fraudulent  act;  and  though  not  pre- 
cisely that  intended  by  the  parties,  yet  a  use  was  made  of  it^ 
to  which  the  delivery  of  that  bond  naturally  led ;  and  therefore 
he  diould  be  bound.    If  therefore  in  this  case  I  could  be  per- 
fect satisfied,  that  the  intention  was,  according  to  the  aHe«« 
galionitf  in  this  bill,  taken  altogether,  that  he  might  represent 
himsdf  as  entided  to  credit  as  owner  of  the  premises,  and  ob- 
tein  Giedit  in  his  trade  by  representing  himself  as  owner  of  the 
piemiiei^  and  that  BickneU  acceded  to  that  purpose,  so  under- 
stood»  I  should  be  strongly  disposed  to  hold  BickneU  liable 
to  tl|p  extent,  in  which  SiameU 's  holding  himself  out  as  owner 
bad  mTolved  a  third  party*   But  I  cannot  say,  it  is  clear,  that 
at  the  time  of  the  application  to  BickneU  Siansett  had  this 
design.    It  is  not  clear,  that  it  did  not  occur  to  him,  after  he 
had  <Atained  possession  of  the  deeds ;  and  it  is  far  from  being 
dear  upon  the  evidence,  that  BickneU  knew,  that  such  was  the 
intention;  for  the  transaction  was  not  unnatural.    I  cannot 
expect  them,  to  reason  upon  <he  niceties  of  title.  When  we 
eonader  the  title  of  the  wife,  as  her  separate  interest,  it  is  an 
aigomeat:  but  it  would  be  very  hard  to  press  it  as  an  evidence 
of  frand ;  and  a  fraud,  of  the  nature  of  which  such  a  trustee 
must  be  sensible :  so  that  I  must  collect  a  fraudulent  purpose* 
I  herilate  also  in  giving  Taylor  credit  for  his  evidence,  carried 
in  the  depositions  so  much  £Eurther  than  the  answer ;  and  the 
Ml  containing  no  allegation  to  give  BickneU  the  benefit  of  his 
answer  (  56  ) ;  with  the  conversation,  that  the  money  was  to  be 
lepaid  by  two  years'  rents ;  and  the  circumstance^  that  in  th6 
aeenrity  the  rents  are  really  devoted  to  the  principal  as  well  as 
die  interest.   Then,  if  there  is  no  express  declaration  or  con- 
cealment by  the  trustee,  it  results  to  this ;  whether  under  all 
the  dfcuiBstanoee  and  the  ^  answer  and  evidence  together  the    [  *  193  ] 
mere  pasting  with  the  deeds  for  the  purpose  stated  and  on 
condition  to  return  them  in  a  few  hours  to  a  man,  having  the 
Ktdemoit  in  his  possession,  is  a  circumstance  of  so  gross  neg- 
%eiice,  and  because  it  may  possibly  lead  to  mischief,  that  it 
ii  eondnsive  evidence  of  fraud.   I  am  very  soiVy,  the  Court 

acts 

(56)  Batt  V.  JHoMy,  6  Pn.  340^ 
Vol.  VI.  O 


|t(tf .  upon  a  rule  so  looae  and  daDg^tfoua  to  propefclji^  :  huft  if 

>r/y       such  is  the  rule,  I  cai^iot  und^r  aU  the  ci];cima(l»ilce«  uyMr 
^         this  state  of  the  record  cbaj^ge  Bickndl  wilh  thia  suvi  6f 
81CKIUIIX.  IPOA 

The  only  remaining  question  is^  whether  there  ot^ght  to  be 
fiurther  mcgjiry  upon  the  subject.  That  i^ay  h^.  by  ^UsmiMing 
^s.  bill  without  prejudice  to  sa  action ;  and  probaMy  in  thai 
way  the  Plaintiffs  may  meet  with  more  favourable  eqaity  ihanr 
\  ahoi;^  giv9  them  by  directimg  an  issue ;  for  I  should  npl 
^jfe^t  that  with^  giving  Bicinell  the  same  beipeftt»  thai 
migbjt  result  from  the  honesty  or  dishonesty  of  his  eonadence, 
as  be  would  have  iiQ^  equity^  The  issue  ought  to  be  upon  thia 
question;  whether  the  deeds  were  fraudulently  delivercj^  ta 
ena))le  StanseU  tp  obtain  mon^  of  other  persons ;  fur  that  ge- 
neral direction  would  be.  consistent  with  the  principle  S  adqpt  ^ 
Ijtat^  if  the  inteiition  was  frauddbnt,  it  is.  not  material,  m^be* 
Ih^r  it  was  to  obtain,  monqfy  of  other  pensons  in  the  way  of  hia 
trade  by  representing  himself  as  owner  of  the  premises,  or  by 
a  mortgage^  X  am  not  sq  perfectly  satkfied,  that  BicknM 
meant  well,  as  to  refuse  that  issue,  if  th^  Plaintiffi  choose  to 
take  it::  but  unless  I  am  satisfied  by  a  Jury,  that  there  was 
such  fraudulent  intent,  I  shall  dismisi  the  bill  without  coals ; 
&r  tbei^  is  neg%eiice  enough,  fot  mt.  to  say,  he  shall  nol 
have  his  oosfis* 

The,  case  of  Amot  Bi»^^  which  was  relied  upon,  b  verjt 
distinguishable.  The  Defendant  declared  the  title  to  be  in 
every  respect  good:  a  fact  very  materially  diacrimitiating  thai 
^e  from  this;  for  Tuot^  Hardwicke  very  properly  puts  the 
l^fctomey  in  the  situation  of  the  vendor  himself;  and  then  the 
PIaintiff*'s  money  was  advanced  upon  the  express  declaration 
of  that  attorney,  that  the  tide  was  clear.  Lord  Hatdwielfe 
Uys  down  the  principle  of  equity,  that»  wherevvet  the  buyet  is 
drawn  in  by  misrepresentation  or  concealment  of  a  malcrialr&cl 
or  circumstance,  so  as  to  be  iiyured  thereby,  and  that  dona 
with  intention  and  fraud,  he  is  entitled  to  satisfaetioni  heva^ 
£  ^  19i  ]  In  that  passage  and  others  Lord  Hardwicke  *  liqfs  so  much 
stress  upon  the  title  to  relief  here  (67),  that  I  think  it  wery 
questionable, whether  he  foresaw  the  relief,  that  has.been<giTeii 

upon 

(57)  9m*nim.r.  LbcK  po^t^  Vd.  X,  470. 
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t^pott  Ae prkieipte  these  cases  furnish  so  liberally  at  law;  and 
Aere  seems  something  like  a  declaration  by  him,  that  if  a  first 
lOortga^ee  does  not  take*  the  title-deeds,  he  shall  be  post- 
poned* That  appears  to  have  been  the  old  notion  of  the 
Conpt. 


The  decree  was  made  against  Sianseft  for  the  sale  of  his  in- 
teMst  in  the  estate,  AvcA  payment  of  the  deficiency :  as  against 
BktneU  die  bill  to  be  dismissed  without  costs ;  unless  the 
PWntiff  would  take  the  issue ;  in  which  case  BtchieU  was  to 
be  examined ;  and  if  they  chose  to  have  the  bill  dismissed, 
it  was  to  be  without  prejudice  to  an  action. 
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TOWNLEY     BEDWELL.  iqoi. 

JulyQth. 

ENJAMIN  ROBERTSON  by  his  will,  dated  the  1st    Trust  of  real 

of  September,  1800,  gave  to  Mary  Smatt  an  annuity  of  and  personal 

aUL;  to  her  daughter  Charhtte  SmaU  200/.  a  yeat;  to  his 

aster  Esther  Moore  and  to  a  sister4n-laW  20/.  a-year  each ;  \ 

pose  01  esta- 

and  to  eiach  of  the  children  of  his  deceased  sister  Mary  Bed-  ^  p^r- 

weU  a  legacy  of  100/. ;  not  to  be  vested  before  the  age  of  petual  Bota- 
twent)r-<me.    He  devised  to  Charlotte  Smalt  the  hause  he  nical  Garden, 
dwelt  in  at  StockweU  with  the  kitchen-garden  and  appurte-  declared  void 
nanees,  for  her  life;  with  the  household  furniture,  beds,  apon  the  ex- 
Knfen,  9cc.  and  other  articles,  belohgmg  to  the  house  ;  to  be  ^[J^^* 
used  and  enjoyed  by  her  for  life,  or  as  long  as  she  lives  in  the      tmsled  it 
House;  and  after  some  other  legacies  and  annuities  he  pro-  ^q^u  a 
mded' in  the  following  manner:  public  benefit. 

"  And  whereas  I  have  after  many  yearis'  labour,  and  at  a  very 
gteat  expieit^e,  raised  a  freehold  botanic  garden  at  StockweU 
*  afofMndi  with  seveiral  buildings  for  the  purpose  of  containing 
''a velrf  Itfgecoltection  of  plants  and  other  things;  and  not 
''Iui'iih|^"^ttvy  family  or  very  near  relations  (other  than  those 
^  befBte' mentioned)  I  am  desirous  of  devising  and  bequeathing 
■  aH  my  freehold  estates  and  the  reversion  of  my  said  house 

O  2  and 
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and  kitchen  garden  at  SiockweU  with  the  appurtenances 
thereunto  belonging,  hereinbefore  devised   to  Charlotte* 
Smalt  for  life,  or  so  long  as  she  shall  think  fit  to  reside  in 
the  said  premises ;  and  all  the  residue  of  my  stock,  funds,, 
personal  estate,  and  other  property,  unto  trustees,  to  main- 
*^  tain  and  improve  the  said  collection  of  plants  and  other 
things  either  in  my  new  botanic  garden  at  StockweU,  or  in 
"  such  other  garden  as  they  shall  think  proper,  as  far  as  the 
"  property  I  mean  to  devise  to  the  said  trustees  will  admit  of,^ 
"  for  ever,  and  under  however  the  inspection  of  my  execu- 
tors  herein  named  during  their  livies  and  the  life  of  the  sur- 
*^  vivor  of  them ;  and  I  also  wish  ( if  occasion  require  and 
the  property  devised  will  admit  of  it )  that  my  said  botanic 
garden  may  be  enlarged  (  by  taking  in  a  part  of  my  ground 
adjoining )  and  the  collection  of  plants  increased,  in  such 
a  manner  as  my  trustees  shall  think  proper,  and  find  con- 
venient:  as  I  trust  it  will  be  a  public  benefit:  and  do  wish 
and  desire,  that  my  present  botanic  garden,  with  any  en- 
largement  thereof,  or  any  other  botanic  garden  to  be  pur- 
chased  or  formed  and  established  under  and  by  virtue  at 
this  my  will  by  my  trustees  (  wheresoever  situated  )  should 
be  called  ^  StockweU  Botanic  Garden,  founded  hyBetgamin 
Robertson,  Esquire and  an  inscription  accordingly  placed 
and  preserved  over  the  principal  gate  or  door  of  such 
garden  for  the  time  being;  now  for  the  purpose  of  carry- 
ing  this  my  intention  into  execution  I  do  give,  devise,  and 
bequeath,  my  said  botanic  garden  at  Stockfoell,  and  all 
other  my  lands  and  grounds  near  or  adjoining  thereto,  and 
the  reversion  of  my  house  and  kitchen  garden  at  StockweU, 
with  the  appurtenances  after  the  death  of  Charlotte  Smalt, 
**  or  when  and  so  soon  as  she  shall  cease  to  reside  in  the  said 
premises  and  all  other  my  real  estates  whatsoever  andwhere- 
"  soever  situated,  and  all  the  rest,  residue,  and  remainder 
"  of  my  money  in  the  public  funds,  and  of  all  other  my  per- 
sonai  estate  and  effects  of  whatsoever  nature  or  kind  the 
"  same  is  or  may  be  at  the  ^e  of  my  decease,  and  where- 
"  soever  the  same  is  or  may  be,  and  every  part  and  parcel 
"  thereof,  with  their  and  every  of  their  rights,  members,  and 
*'  appurtenants  (the  botanic  books  before  mentioned  always  to 
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accompany  and  belong  to  the  botanic  garden  for  the  time 

bdng)  unto  Edward  WilUam  Towntey^  one  of  my  executors, 
"  Robert  Barclay,  of  Clapham,  Esquh-e,  Adrain  Hardy  Ha- 
"  worthy  of  Chelsea,  Esquire,  William  Acton,  ofKeto,  Esquire, 

Alexander  M^Leay,  Secretary  to  the  Litmean  Society, 
'  ^  Mr.  Thomas  Goode,  one  of  my  executors,  and  Alexander 

Maicolm,  of  Stoekwell,  nurseryman,  and  their  heirs,  exe- 
''cittors,  administrators,  and  assigns,  according  to  the  re- 

spective  natures  of  the  several  and  respective  estates  by  me 
^  hereby  given,  devised,  and  bequeathed,  to  them  for  ever ; 
^(ihe  real  estates  not  to  be  unalienable  but  saleable  and 
^  asngnable  at  the  wOl  and  with  the  consent  of  all  my  trus- 

tees  for  the  tinie  being  ),  upon  trust,  that  they  do  and  shall 

with  the  produce  and  profits  thereof  keep,  preserve,  and 

*  for  ever  hereafter  maintain  and  support,  my  botanic  garden 
"niStochcell  aforesaid,  or  some  other  garden  to  be  pur- 
^  chased,  formed,  and  established,  under  and  by  virtue  of 
"  ibaa  my  will  (no  such  garden  to  be  unalienable  but  saleable 

*  and  assignable  in  manner  and  form  aforesaid  and  as  herein 
"expressed)  at  the  discretion  of  all  and  not  less  than  all  of 

my  trustees  for  the  time  being;  and  it  b  my  will,  and  I  re- 
"  commend  to  my  trustees  for  the  time  being  to  consult  with 

and  call  in  my  executors  herein  named,  during  their  lives 
"in  and  about  the  management  and  keeping  up   the  said 

garden,  or  any  other  gai-den,  all  ( but  not  less  or  fewer  in 
"  number  than  all)  my  trustees  for  the  time  being  may  think 
"  fit  to  purchase,  form,  and  establish,  under  and  by  virtue 
"  of  this  my  will,  and  all  things  appertaining  to  such  garden 
"  for  the  time  being.  But  my  wiU  and  desire  is,  that,  if  any 
"  new  garden  should  be  purchased,  formed,  and  established, 
"  the  same  should  be  freehold;  and  be  situated  (if  possible) 
"  Bt  Stockwell,  or  as  near  thereto  as  can  be;  and  I  durect, 
"that  such  garden  for  the  time  being  shall  for  ever  here- 

*  after  be  called  and  known  by  the  name  of  *  StockweU  Botanic 
Garden  founded  by  Benjamin  Robertson,  Esquire;*  and 

"  that  such  inscription  be  put  up,  and  preserved,  as  afore- 
"said;  and  I  will  and  direct,  that  my  trustees  for  the  time 
"being  shall  each  be  answerable  for  his  own  acts  only  and 
"not one  for  another;  and  they  shall  not  be  liable  (other- 

•*  wise 
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v^se  than  as  hereafter  mentionied )  tp  account  for  any  «ur» 
plus  or  residue  of  the  rents,  interestj  income,  or  pro- 
"  duce  of  my  estate  and  effects,  which  may  at  any  time  ac- 
crue  or  happen,  after  answering  the  purposes  aforesaid, 
**  to  any  person  whomsoever ;    it  being  my  express  urish 
and  desire,  that  such  garden  for  the  time  being  may  be 
from  time  to  time  kept  up  and  improved  ^nd  extendiMi  in 
"  *  as  ample  a  manner  as  the  income  of  my  estate  will  admit 
"  of;  and  my  will  and  mind  is,  that  it  shall  and  may  at  all 
times  faereaf^r  be  lawful  to  ^nd  for  my  trustees  for  the  time 
being  to  sell  and  dispose  of  my  present  botanic  garden^ 
with  the.  buildings  and  appurtenances  thereto  belongings 
whenever  all  aifd  not  fewer  than  all  of  them  shall  think  fit, 
for  the  best  price,  that  can  be  procured  and  got  for  th« 
^'  same ;  and  with  the  money  to  arise  from  the  sale  thereof  to 
**  purchase  other  freehold  ground  and  buildings,  or  erect 
f  buildings,  and  form  and  estabUsh  another  botanic  garden^ 
premises,  and  appurtenances,  of  equal  value  at  least  with 
the  premises  sold :  the  same  to  be  situated  in  the  coynty 
^\o(  Surry f  and  as  near  to  StockweU  as  may  be ;  and  it  shall 
in  like  manner  be  lawful  for  all  but  not  less  or  fewer  in 
number  than  all  my  trustees  for  the  time  being  to  sell  the 
**  botanic  garden  and  buildings  with  the  appurtenances  fov 
the  time  being,  and  make  the  like  purchase,  and  fcmn  and 
*^  establish  such  other  freehold  botanic  garden  with  buildings 
*^  and  appurtenances  of  equal  value  in  manner  and  fbrm  afore« 
said,  in  or  as  near  to  Stockwell  as  may  be :  And  it  is  my 
will,  that  my  trustees  for  the  time  being  (if  they  should  be 
all  desirous  of  selling  my  present  botanic  garden )  do  before 
the- sale  remove  as  many  of  the  plants  and  other  things 
growing  and  being  therein  as  they  conveniently  can ;  and 
re-plant  and  place  the  same  in  the  new  purchased  groundj 
garden,  buildings  and  premises,  and  keep  possession  of  my 
present  garden  until  removal  of  such  plants  and  othev 
^*  things ;  and  so  toties  quoties,  whenever  they  shall  sell  one 
garden,  and  purchase,  form  and  establish,  anodier ;  and  I 
will  and  desire,  that  whenever  any  sale  is  in  contemplation 
the  trustees  for  the  time  being,  if  less  than  seven  in  number^ 
do  before  entering  into  any  contract  for  sale  fill  up  the 

"  number 
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"mHUber  <»r  trudtiMes  to  the  number  of  seven  in  ibalihi^ 
**  kdtwn  after  neiftitoed.'^ 

The  testator  then  gave  directions  for  kei^ftg  up  ft* 
number  of  trustees  by  the  appointment  of  the  majority  upon 
death  or  deelirfng  to  a^.  The  testator  died  upon  ft)e  Tth  of 
December,  1990.  The  b91  was  filed  fey  ihie  ekecufeH  ajMinft' 
tlie  neirt  of  kin  aecotding  to  tlie  Statute ;  Viz.  EMher  Mootri, 
the  o«ily  mirviving  sister  of  fte  testator,  the  stm  and  ^fchiHee 
iMighte«>s  dT  kis  Mttt  Mikry  BdMoett,  who  died  ih  hte  liffe, 
and  against  the  other  trustees  and  the  *  Attorney-General,  ioft 
the  purpose  of  having  the  wjU  established,  aod  the  trua^ 
carried  into  exeeuiion. 

The  Defendants  iisther  Meore  and  John  BedneM,  Uif  in*- 
fimt  nephew  of  the  testator,  claimed  tfar  real  estate)  either 
upon  the  ground,  that  the  devise  was  void,  or,  if  not,  as  a 
resulting  trust;  no  use  being  declared  for  any  one.  They 
also  ckimed  the  personal  estate  directed  to  be  laid  out  in 
land.  The  real  estate  produced  a  rent  of  1200/.  a-year; 
and  the  personal  property  consisted  of  above  S8,00W. 

Lord  Chancsllor  asl^ed,  for  whose  benefit  all  this  was 
to  be. 

The  Solicitor  General  ^d  Mr.  Jtomilly,  for  the  trustees, 
compared  it  to  the  case  of  a  gift  of  a  piece  of  land  for 
the  purpose  of  erecting  monuments  of  the  naval  victories  of 
tins  country.  The  case  upon  Mr.  Bradley^  will  (58)  was 
aiendoned* 

Lord  Chancellor  said,  in  that  case  the  heir  might  pull 
(hem  down ;  and  in  this  he  might  destroy  the  garden :  but  his 
Lordship  thought,  that  upon  the  expression  of  the  testator, 
that  he  trusted  it  would  be  a  public  benefit,  he  might  ven- 
ture to  declare  it  void, 

Mr.  Richards  and  Mr.  Alexander  for  some  of  the  next  of 
kin,  opposed  the  claim  of  the  heirs  at  law  to  the  personal 
estate.directed  to  be  laid  out  in  land ;  insisting,  that  the  object 

being 

(98)  Brown  Y.Yeall,  post,  Vol.  VII,  50,  n. 
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being  either  void,  or  not  declared,  the  heir  w|ts  not  entitled 
to  have  the  property  converted  (  59 ) ;  to  which  opinion  the 
Lord  Chancettar  inclined. 

The  decree  declared  the  disposition,  as  £ur  as  it  rotates 
to  the  botanical  garden,  void;  and  directed  inquiries,  who 
are  the  heirs  at  law  and  next  of  kin  of  the  testator ;  and 
whether  it  was  for  the  benefit  of  the  persons  entitled  to  the 
real  axid  personal  estate,  that  the  plants  should  be  disposed 
of(60). 


(59)  Ante,  Wheldale  v.  Par- 
tridge, Vol.  V,  388,  and  the  re- 
ferences in  the  notes,  394 ;  and 
Vol.  I,  45,  204. 

(00)  Moggridge  v.  Thackwell, 


3  Bro.  a  C.  517.  Ante,  VoL  I, 
464.  Post,  VII,  36.  Jfortce  V. 
TkeBishcp  ofDwrham,  IX,  390. 
X,  522. 
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HARMOOD  V.  OGLANDER  (61).  '''isoi!** 

March  21ff . 

"DY  a  settlement  executed  in  1743,  previous  to  the  marriage   Beviseof  fee- 

o{ Abraham  Weekes,  certain  fee-fiirm  rents,  of  which  he  f*™  ^en^ 

was  seised  in  tafl,  were  settled  to  the  use  of  himself  for  Hfe;      J^^^jJ  ""^^^^ 

remainder  to  trustees  to  preserve  contingent  remainders ;  re-  ^^J^^  a^sub- 

nainder  to  his  intended  wife  for  life ;  remainder  for  a  term  of 

'  sequent  Gon« 

years  for  raising  portions  for  younger  children;  remainder  to  reyan^.to  a 
bis  first  and  other  sons  in  tail  male ;  remainder  to  trustees  for  trostoOi  ;opcli^ 
another  term,  for  raising  portions  for  daughters  in  failure  of  rating  an  al- 
issoemale;  remainder  to  the  heirs  and  assigns  of  Abraham  teration  of  the 
Weekes. 

the  mere  pnr- 

*    ^^M^  nr*     ^    1  .  «     pose  of  socur- 

In  1749  a  recovery  was  sunered ;  but  no  uses  were  de-       ^  mort- 

<^(62).  gage:  bat  on 

account  of  the 

Abraham  by  his  will,  dated  the  24th  of  ilfay,  1750,  laches  of  the 

directed,  that  his  debts  and  funeral  expences  should  be  first  Plaintiffs,  the 
paid;  and  charged  all  his  estates  in  possession,  reversion, 

ject  thereto  he  devised  all  his  real  estates  to  his  wife  for  life ;  ^ 

and  after  her  death  he  devised  a  part  of  his  estate,  called  ^-^^ 

Canefieldf  to  his  sister  Elizabeth  Weekes  for  life;  and.  after  than  by 

her  death  he  devised  such  estate,  and  devised  the  rest  of  his  retaining  the 

real  estate  immediately  afler  the  death  of  his  wife,  to  his  bill,  with  U« 

aster  MeUicent  Crop  and  to  her  heirs  for  ever ;  and  he  di-  ^  bring 

rected,  that,  as  soon  after  his  death  as  conveniently  might  action  or 

be  ^^^^  "  T 
*  may  be  advis- 

(61)  This  case  was  determined    clared  to  Weeken  m  fee.   See         to  give  ' 
by  Lord  Alvaidey^  when  Master   that  and  other  errors  and  omis-  gQ  opportonity 
9f  ike  Rolls:  bat  the  report  was   sions  in  this  cause,  as  it  was  of  taking]  the 
inevitably  postponed.  heard  at  the  RoUs^  corrected  opinion  of  a 

(02)  The    pleadings    repre-   and  supplied  upon  the  appeal,  Conrt  of  Law 
icnted,  that  the  nse  was  dc-   post.  Vol.  VIII,  106,  opon  the  ques- 

tion, whether  j 

there  is  a  rcTocation  at  law ;  or  whether  a  Court  of  Law  will  presume 
republication  from  the  long  possession;  leaving  open  the  question,  whe- 
ther the  Plaintiffs  are  entitled  to  any  account,  or  how  far  back. 
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be,  part  of  his  real  estate,  except  the  said  part,  caOed  Caiie- 
field,  should  be  sold  for  payment  of  all  his  debts ;  and  that 
his  wife,  and  his  sister  Crop  and  her  husband,  and  all  othef 
proper  parties,  should  join  in  the  sale. 

InNt^ember  1750  the  testetor  borrowed  the  »Ciin  of  55(H9I» 
of  MelUeeni  Ne^e  upon  mortgage  of  part  of  his  real  estate 
by  indentures,  executed  on  the  16th  of  Nowmbery  for  lOM 
years ;  and  by  indentured  of  lease  and  release,  dated  the  ISIil 
and  16th  of  November^  17S0,  for  the  farther  and  bfetter  «e» 
curing  the  re^payment  of  the, said  sum  of  SSOOl.  with  inteH 
rest,  and  for  barring  all  estates  tail  and  all  rt&v^rsions  and 
remainders  thereupon  expectant  in  said  fee-farm  renttt,  ahd 
for  limiting  and  assuring  the  seme  for  such  uses,  upon  aueli 
trusts,  and  to  and  for  such  intents  and  purposes,  as  herein 
after  expressed  concerning  the  same,  Abraham  JVeekes  and 
his  wife  conveyed  the  fee-farm  rents  to  Charles  Lawrence^  his 
heirs  and  assigns;  to  hold  to  him,  his  heirs  and  assigns,  to 
the  intent,  that  a  recovery  might  be  suffered;  and  it  waa 
declared,  that  such  recovery  should  enure  to  Melliceni  NeiUe 
for  th<»  term  of  1000  years,  subject  to  the  proviso  of  i^emp- 
tion,  &c.;  and  from  and  after  the  determination  of  the  termi. 
to  the  use  of  Abraham  Weekes  and  his  assigils  for  lifo,  With-* 
out  impeachment  of  waste;  remainder  to  Fr^nees,  his  wife, 
and  her  assigns  for  life;  remainder  to  Abraham  Weekei^  )p3a 
heirs  and  assigns. 

Some  proceedings  were  had  towards  suffering  a  reeovei^? 
but  it  was  never  completed.  InMay  1755  the  testator  died, 
without  issue ;  leaving  three  sisters,  his  co-heiresses  at  law ; 
Elizabeth  Weekes,  Mellicent  Crop,  and  Mary  Harmood. 
His  widow  married  James  O'DonneU;  and  a  bill  was  Sled  by 
them ;  under  which  the  will  was  established ;  part  of  the  real 
estates  sold  ;  and  the  debts,  including  the  mortgage  to  Mel^ 
ceniNeate,  paid.  In  June  1764  Mellicent  Crop  died;  and 
Mrs.  O'Donnell  in  December  following. 

This  bill  was  filed  in  April  1796  by  his  heirs  at  law  of 
Mary  Harmood;  who  was  also  dead;  J^raying  an  account 
from  the  heirs  of  Mellicent  Crop  and  jybi^  repsfesentatives  of 
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EUzabeii  Weekes^  and  a  oonvewice  of  one-third  from  tho 
heirs  of  Lawrence,  cbe  tnuteej  oh  the  grounds  that  the  wffl 
was  revoked. 

The  Defendants  by  their  answers  insisted,  that  the  will  wa« 
not  revoked;  relying  also  on  the  laches  of  th?  Pluntiffs.  Let* 
ters  from  the  principal  Defendant,  dated  in  1786  and  1737j 
weie  produced ;  suggesting,  that  he  had  heard,  the  PlaintifiEi 
had  some  pretension ;  desiring  them  to  put  it  in  |i  course  of 
diseussian ;  and  proposing  to  leave  a  proportion  of  the  rents, 
until  it  should  be  settled;  and  it  was  admitted  by  the  answersg 
dut  a  daim  was  at  different  times  set  up ;  but  never  asserted 
by  any  suit. 

The  questions  upon  the  pleadings  were  1st,  whether  the  do- 
niewas revoked:  Sdly,  as  to  the  effect  of  the  length  of  time. 
A  third  question  was  suggested  by  the  Court;  whether,  sup- 
poong  the  devise  revoked,  the  fee-&rm  rents  descending  to 
Ae  heir  at  law  would  not  be  primarily  applicable  to  the  debtsa 
u  descended  estates,  before  estates  devised  (63). 

Mr.  Cox  and  Mr.  Fonblanque^  for  the  Plaintiffi. 

The  principal  question  is,  whether  the  settlement  subsequent 
to  the  win  disposing  of  the  fee-farm  rents,  though  not  per- 
fected, bad  not  the  effect  of  revoking  the  devise.  Though 
no  Recovery  was  suffered  at  the  execution  of  the  settlement 
of  1743,  it  is  rightly^  insisted,  that  the  recovery  suffered  in 
1749,  the  uses  of  which  were  declared  to  Abraham  Weekes 
in  fee  (64),  enured  to  the  uses  of  the  settlement 

The  question  of  revocation  has  been  discussed  so  much  at 
length  within  .the  last  few  years  (65 ),  that  it  is  unnecessary  to 
go  through  all  the  cases.    The  whole  of  the  law  upon  this 

subject 
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ifX)  See  Mr.  Cbr's  note,  8  P. 
WUL  2©4.  Ante,  Manning  v. 
^psoiier.  Vol.  UI,  114,  and  the 
notes,  117,  119. 

(64)  This  is  a  mistake :  See 
iste,  IM,  aod  the  note. 

(65)  Ante,  Brydge$  v.  The 
f^uhm  of  Ckandos,  Vol.  11,417. 


Ill,  761.    WiUiami  v.  Oweiu, 

II,  595.  Cave  v.  Eolford,  Good- 
title  V.  Otway,  II,  604,  note. 

III,  650.  IV,  850.  1  Boi.tfPnJl. 
570.  7  Term  Rep.  B.  R.  399. 
Earl  Temple  v.  The  Duchess  of 
Chnndos,  III,  685.  Baxter  v. 
Dyer,  V,  656.  Knollys  v.  Alcobk. 

V,  640. 
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subject  originates  in  the  principle  laid  down  by  Lord  JHbrcf- 
wicke  in  Sparrtnt  v.  *Hardeastie{66),  and  afterwards,* more  at 
length,  in  that  very  elaborate  judgment  of  the  Lard  Chancellor 
in  Bridges  v.  The  Duchess  of  Chandos  ;  that  the  devisor  must 
not  only  have  the  estate  at  the  conception  of  the  wiH,  but  it 
must  continue  in  him:  otherwise  there  is  a  revocation.  That 
is  the  word  constantly  Used :  but  ademption  *'  is  the  more 
proper  expression:  the  devisor  not  having  the  estate  in  him 
any  longer  for  the  will  to  operate  upon.  This  rule  is  univer- 
sal. The  ca&es  spoken  of  as  exceptions  are  improperly  called 
sOk  They  fall  in  with  the  rule,  and  the  principle,  upon  which 
it  is  established.  The  rule  applies  equally  to  equitable  and 
real  estates.  In  Brydges  v.  The  Duchess  of  Chandos  the 
Lord  Chancellor  takes  great  pains  to  prevent  being  misunder- 
stood ;  and  his  opinion  is  clear;  that  th^e  is  no  case  in  equity 
of  revocation  as  to  equitable  estates,  that  would  not  upon 
legal  principles  be  a  revocation ;  and  your  Honour  in  the  sub- 
sequent case  ( 67 )  takes  notice  of  that.  The  intention  is  not 
material.  It  proceeds  upon  the  rule  of  law.  Nothing  shews  that 
more  clearly  than  the  case  of  the  Recovery  suffered  on  pur- 
pose to  substantiate  the  will:  but  the  e£fect  is  to  take  back  a 
new  estate.  The  act  of  a  devisor  seised  in  fee  conveying  and 
taking  back  an  estate  in  fee  was  long  ago  held  a  revocation. 
It  is  not  material,  that  he  takes  back  th^same  quantity  of  in- 
terest. It  must  be  the  same  estate  he  had  in  him  at  the  exe- 
cution of  the  will.    Nor,  as  the  Lord  Chancellor  observes  in 

die 


V,  648.  Post,  VII,  658.  At- 
tamey  General  v.  Vigor ^  VIII, 
256.  Reid  v.  Shergold,  X,  370. 
Charman  v.  Charman,  XIV,  580. 
Vawier  v.  Jeffrey,  XVI,  519. 
XVII,  133,  134.  RawUns  v. 
Surges,  2  Ves.  4*  Bea.  382. 

As  to  revocation  by  marriage 
and  the  birth  of  a  child,  see 
ante.  Gibbons  v.  CauMt,  Vol.  IV, 
480,  and  the  note,  848;  and 
Kenebel  v.  Scrafton,  stated,  Vol. 
V,  663.  2  East,  530;  aod  for 


the  distinetioB  upon  a  devise  of 
real  estate  to  the  children  of  a 
former  marriage,  and  the  clasli- 
ing  decisions  in  the  Ecclesias- 
tical Court  as  to  personal  es- 
Ute,  Sheath  v.  York,  1  Ve$.  4r 
Bea.  390. 

(66)  3  Atk.  798.  Amh.  224. 
Lord  Asldmrto^'n  Dot^,  7  Term 
Rep.  416. 

(67)  WilHamg  v.  Owens,  ante. 
Vol.  II,  595. 
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the  same  caae,  b  the  particular  purpose  of  any  consequence ; 
and  he  puts  the  instance  of  Lord  Lincoln's  Case  {68),  than 
which  nothing  more  particular  could  be. 

The  cases  of  mortgages  and  charges  for  payment  of  debts  do 
liot  impeach  the  rule ;  and  can  hardly  be^  considered  as  excep- 
tionB*  A  mortgage  here  is  a  mere  charge ;  and  is  considered 
as  personal  estate  of  the  mortgagee.  The  estate  therefore  4s 
that  of  the  [mortgagor.  This  doctrine  appUes^  notwithstand- 
mg  the  estate  passes  at  law:  equity  considering  a  mortgage  in 
that  point  of  view,  the  estate  is  still  in  the  mortgagor,  sub- 
ject only  to  the  mortgage;  never  having  been  parted  with; 
but  continuing  in  him  unaltered,  except  only  in  respect  of 
diat  mortgage. 

Another  class  of  cases  is,  where  the  devisor  having  only  an 
equitable  estate  in  him  at  the  date  of  the  will  devises  that;  and 
ilea  takes  the  legal  estate ;  which  has  been  determined  to  be 
no  revocation  (69).  That  is  not  inconsistent  with  the  general 
role.  The  equitable  estate  devised  is  not  destroyed ;  though 
fixr  some  purposes  it  may  be  considered  as  a  merger  ( 70  )•  The 
devisor  has  it  in  him ;  and  therefore  it  is  within  the  rule,  which 
oay  be  stated  generally:  that  the  act  alwa3rs  operates  a  revor 
cadon,  where  the  devisor  has  not  the  same  estate  in  him,  that 
he  had  at  the  time  he  made  his  will.  The  deed  in  this  case 
was  made  with  a  view  to  a  Recovery ;  which  in  (act  was  never 
su&red:  but  it  is  <&kled,  that  a  deed  for  the  purpose  of 
making  a  tenant  to  the  Precipe  is  a  revocation.  As  far  as  the 
intention  can  be  material,  the  devisor  had  more  in  view  by  this 
deed  than  merely  making  a  security.  That  was  to  be  done 
only  by  the  term  of  1000  years:  but  beyond  that  these  fee- 
&nn  rents  are  limited  and  assured  to  the  devisor  for  Ufe;  then 
to  his  wife  for  life ;  then  to  him,  his  heirs  and  assigns.  If 
there  had  been  no  mortgage,  and  the  devisor  had  made  such 
a  conveyance,  can  it  be  doubted,  that  it  would  be  a  revocation? 
How  eonld  it  be  otherwise,  if  that  would  be  the  effect,  as  it 
certainly  would,  of  a  conveyance  by  a  devisor,  seised  in  fee, 
takbg  back  an  estate  in  fee,  or  a  fine  levied  by  tenant  in  tail, 
having  the  reversion  in  fee,  the  uses  of  which  are  declared*  to 

him 

(68)  I  Eq.  Ca.  Ah.  41 1.   Show.  P.  C.  154. 

((SO)  WattM  V.  FuUortoni  cited  DaugL  691 ;  ante,  Vol.  II,  G02. 

00)  Pmips  V.  Brydges,  ante.  Vol.  Ill,  120. 
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him  in  fee  t  This  case  has  no  difl^nct  but  this  terfii  to  make 
a  security.  If  he  had  confined  himself  to  that  jmrp08<>  it 
would  be  very  different:  but  he  has  gone  much  fitrther.  The 
object  was,  subject  to  that  term,  to  take  back  a  new  estate ; 
tthiefa  must  have  the  eSect  of  a  reroeation.  It  is  not  the 
estate,  that  was  in  him,  when  he  made  his  w3IV  and  diat  ht^B, 
Ifiat  is-  necessary  for  this  purpose.  It  is  only  necessary  tb 
shew  the  inconsistency  of  the  two  instruments.  It  is  dearly 
not  a  question  of  intention ;  but,  in  the  emphatical  language 
of  the  Givil  Law,  preiumptioy  or  rather,  conclurio  jttris  et  de 
jwre;  for  there  can  be  no  averment  against  it.  The  question 
IB  only,  whether  that  seisin,  which  the  testator  had,  was  or  was 
not  broken  in  upon  by  the  subsequent  indentures.  If  the  pur* 
pose  had  stopped  at  proriding  for  the  debt,  that  even  at  law 
would  hare  been  a  revocation.  If  he  had  made  a  mortgage  hi 
liee,  this  Court  would  have  considered  the  seisin  to  contmue, 
^^ertainly  •not  upon  any  rule  of  its  own,  but  following  legal 
principles;  and  the  Court  would  have  found  a  strong  authority 
Ibr  that  in  the  Statute  of  Wills  ( 71 ) ;  the  language  of  which  is 
iCt  "  seised,*"  but  "  having  J'  Observe  the  manner,  in  which 
e  LiHrd  ChdneeUor  in  Brydges  v.  The  Duchess  of  Chandos 
feli  himself  obliged  to  treat  the  subsequent  setdement^  made 
tn  pursuance  of  the  articles,  at  least  in  part,  with  every  disposi- 
tion to  support  the  will.  In  Williams  v.  Owens  your  Honour 
founded  youf  judgment,  that  the  will  was  not  revoked,  very 
much  upon  the  authority  of  that  case.  If  the  conveyance  had 
been  merely  a  fulfilment  of  the  articles,  cloathing  the  equitable 
interest  with  the  legal  estate,  the  seisin  necessary  for  the  pur* 
pose  of  the  will  could  not  have  been  said  to  be  disturbed. 
The  Lord  Chancellor  tomd  himself  under  the  necessity  of 
dbclarmg  the  rule. 

The  case  of  partition  certainly  is  the  most  doubtful,  and  die 
taost  (fifficult,  to  be  reconciled  with  the  seisin ;  but  the  lAfrd 
Chancellor  in  Brydges  v.  T^e  Duchess  of  Chandos  adopted 
die  rule  established  in  Tickner  v.  Tichner,  and"  fi)llowed  by 
iLord  Hardwicke ;  that,  where  the  object  of  the  deed  went 
farther  than  a  mere  partition,  and  beyond  dividing  it  was  even 
the  mere  act  of  conveying  the  estate  to  such  uses  as  the  party 

shoidd 

(71)  32  Hen.  VITI,  c.  1.    34  Hen.  VIII,  c.  5. 
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ibottU  appoint*  il  M^ts  n  revocation  (  72) ;  and  yoW  Honour^k  IBOl. 

wwyiing  in  William  v.  Owens  is  the  same.    In  Cape  v.  JEfo^  HajImoo^ 

ford  {IS)  the  prificiple^  are  fiiUy  recognised;  and  the  diffet'* 

esee  of  opinion  ^oae  only  upon  the  appUcation  of  the  princi*  OoMMBUrtL 

jlla%  and  autfaoii4e&  to  that  case.    Lord  Chief  Justice  E^ite 

Jifm  the  case  of  partition  felt  himself  pressed  with  the  same 

difficiilty>  that  had  emharraased  Lord  Hardwicke  and  Loird 

Lo^gibaraugh.   The  conclusion  is,  that  wherever  there  ia 

m  altra  purpose^  that  makes  a  revocation;  though  perhapa 

diieelJtjr  against  the  avowed  intention. 

But  upon  this  occasion  all  this  is  unnecessary ;  for  it  is  im- 
possible,  that  these  two  instruments  can  be  recOBcile4*  I^ 
wiKbe  aiud,  the  reversbn  is  reserved;  and  the  will  can  ope- 
fatfr  upon  *  that;  but  all  the  authorities  are  against  that.  [  *205  ] 
kmong  Mr.  Mebnoth's  c(dlection  of  mannscripts  is  a  case  of 
4amea  Philips,  the  30th  of  April  1733.  A.  made  his  will  ; 
M|d  deirised  to  the  Plaintifil  Afterwards  the  devisor  marries; 
md  setttea  this  interest,  which  he  had  devised,  to  the  use  of 
kiaself  for  life,  then  to  his  wife  for  U&;  remainder  to  the  issue 
of  tba  raarffiage :  remainder  to  his  own  right  heirs :  and  dies 
without  issue.  The  Plaintiff  insisted,  the  will  was  not  re- 
voked; and  might  operate  upon  the  reversion  in  fee ;  but  the 
Hosier,  qf  tie  Rolls  would  not  suffer  it  to  be  spoken  tx>;  and 
laid,  the  Earl  qf  Lincoln's  Case  was  much  stronger. 

No  ease  is  more  favourable  than  that  special  purpose  to 
provMle  for  the  issue  of  the  marriage. 

Aa  to  the  objection  from  the  length  of  time,  that  also  has- 
Wen  often  before  your  Honour ;  and  the  result  of  the  autho^ 
lilies  is,  that  length  of  time  can  operate  only  in  three  ways : 
either  by  anak)gy  to  some  legal  bar,  established  by  positive 
kw:  or,  2dly,  where  it  affords  a  presumption,  that  something 
bas  been  done ;  which,  if  done,  would  per  se  be  a  bar  to  the. 
iemand ;  or,  Sdly,  where  the  claim^  is  of  such  a  nature,  that 
tfter  great  length  of  time  such  inconvenience  would  arise,  that 
the  Court  would  not  enforce  it.  (74).  The  principal  ques- 
tion 

(72)  See  also  f ei^t  v.  StU-  III,  650.  IV,  850.  1  Bos.  Sf 
tm.  cited  ante.  Vol.  II,  601 ;  aod  PuL  576.  7  Term  Rep.  B.  R. 
N^iY.Skirleff,  sUted  ante,  II,  399. 

ia  the  note  to  William*  v.      (74)  Pcarsen  v.  Belchier,  ante, 
OwM.  .  Vol.  IV^  6-27.  Fletcher  v.  TolUt^ 

(73)  Ante,  Vol.  li,  604,  ».    V,  3. 


GASES  IN  CHANCEttY. 


I8OI4       tion  in  Smith  V.  Clay  ( 75  )  belongs  to  tke  first  of  these  heads: 
HAiuioob    *^o**8l*  certainly  Lord  Camden  went  rather  betide  the  ques- 
ts,        tion  upon  the  point  of  laches.    In  Pickering  v»  Lord  Stam^ 
OGiiANiDi|»«  ybrd(  76)  your  Honour  after  great  consideration  laid  down, 
that  length  of  time      se  is  no  bar  to  a  claim  in  this  Court. 
The  result  of  that  case,  Hercy  v.  Dinwoody  (  77  \  and  the 
others  of  that  classi  is,  that  it  can  have  efiect  only  in  tlie  above' 
three  cases.   The  legislative  provisions  and  the  presumpticms 
of  Courts  of  Justice  proceed  upon  the  same  principle,  to 
anxiety  to  quiet  rights  and  preserve  evidence.    In  the  former 
the  effect  is  a  bar,  but  not  in  the  latter.    The  rule  StdbU 
pr^mptioy  datiec  probetur  in  contrarium^  is  a  wise  rule, 
and  ought  not  to  be  strained  too  far.  -  The  Plaintiffs  are  there- 
fore entitled  to  the  account.    There  is  no  analogy  to  any  legal 
[  •206  ]     bar.   If  we  are  to  *  recur  to  legal  proceedings,  we  must  recur 
to  the  remedy  by  assize ;  in  which  the  rents  and  profits  will 
be  the  measure  of  the  damages  under  the  statute  of  GUm^ 
cester{78).    The  letters  shew,  this  claim  was  made  many 
years  ago;  and  continued  down  to  1787.    They  must  havci 
been  aware,  that  it  was  a  serious  claim.   Several  eminent  o{a- 
nions  were  taken.   There  is  no  such  inconvenience  therefore 
as  in  Hercy  v.  Dinwoody,  and  the  other  Cases. 

With  respect  to  the  difficulty  thrown  out  by  the  Court,  a 
mere  charge  upon  a  particular  estate  will  not  exempt  the  de-^ 
soended  estate:  but  it  is  as  clearly  established  by  Doime  v. 
Leiins(79),  that,  where  a  real  fund  is  created  expressly  for 
the  purpose  of  discharging  the  debts,  and  the  other  part  of 
the  estate  is  permitted  to  descend^  the  fund  created  for  that 
purpose  must  be  primarily  applied.  That  case  underwent 
great  consideration ;  as  it  was  thought  to  break  in  upon  Galiom 
V.  Hancock  (80);  and  Lord  Thurlow  did  not  pronounce  that 
decree  lightly.  It  was  made  upon  the  inconsistency  between 
Powis  y.  Corbet  (81 )  and  Gatton  v.  Hancock.    Here  this  part 

IS 

(75)  Amb.  645.   d-Bro.  C.  C.  (78)  6Edw.  I.  c.  1. 
639,  in  a  note  to  L&rd  Dekraine  (79)  2  Bro.  C.  C.  257. 
V.  Broume.  (80)  2Atk.  424. 

(76)  Ante,  VoL  II,  272,  581.  (81)  3  Atk.  556,  stated  from 
III,  332,  492.  the  Register's  Book,  ante.  Vol. 

(77)  Ante,  Vol.  II,  87.  See  III,  116,  in  a  note  to  Manning 
the  note,  15.  v.  Spooner. 
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k  not  made!  a  fund  merely  auxiliary  to  the  personal  estate  : : 
not  that  it  would  extend  to  exempt  the  personal  estate  {82) 
but  it  would  be  the  next  fund  in  the  order  after  that. 

Mr.  Lloyd,  Mi.  Richards f  Mr.  Thomson,  and  Mr.  E.  Mor- 
ris, tar  the  Defendants. 
This  is  not  a  favourable  case  for  .  the  Plaintiffs*  If  they 
soooeedy  they  get  an  estate  by  mere  accident ;  guilty  also  of 
uncommon  laches.  Upon  the  last  point  there  could  be  no 
decision  without  an  inquiry :  but  it  shews  the  extreme  diflS- 
coky  arising  from  bringing  forward  these  stale  demands.  This . 
devisor  thought,  no  part  of  his  estate  would  descend  to  his 
heb. 

The  question  now.  before  the  Court  is,  what  wad  the  trans-r 
action  between  these  parties  in  1750 :  whether  any  thing  more 
m  substance  than  to  make  a .  security  for  a  sum  of  money 
to*  Mrs*  Neate;  for  it.  must  be  admitted,  that  if  these  in- 
atnunents .  do  substantially  go  beyond  that,  and  extend  to 
fary  their  interests,  it  is  *  impossible  upon  the  late  cases  to 
dispute  what  is  now  become  law  certainly.    The  devisor  cer- 
ttinly  must  have  the  same  quantity  of  dominion  and  the 
nme  mode  of  disposition.    That  must  be  admitted  upon. 
Tickmer  y.  Tickner,  and  Kenyon  v.  Sutton;  the  latter  de- 
dded  by  your  Honour  with  great  reluctance  on  account 
merely  of  the  introduction  of  the  power  of  appointment. 
If  it  can  be  shewn,  that  no  estate  was  displaced,  but  the 
object  was  merely  to  let  in  the  incumbrance,  it  is  within  the, 
e^ioeption.   We  are  to  look  to  the  intention..  Admitting, 
many  of  the  cases  have  nothing  to  do  with  the  intention,  many, 
depend  upon,  the  intention.    Instances  of  the  latter  species* 
lie  the  case  of  the.  bargain  and  sale  without  enrolment,  the. 
grant  of  a  reversion  without,  attornment,  &c.    In  all  those, 
cases,  though  the  act  is  void,  there  is  a  revocation  upon  the 
intention..  After  all,  these  reasons  are  perhaps  more  nice  than, 
intelligible,  and  more  technical  than  sensible :  but  such  is  the 
nde..  Here  there  is  no  dominion ;  and  no  exercise  of  domi- 
moD,  otherwise  than,  the  devisor  had  it  before.    This  is  pre- 
cisely within  the  principle  of  the  cases  of  revocation  pro  tanto. 
No  intention  appears,  and  the  instruments  have  no  operation 

beyond. 

(82)  See  £rarl%  V.  flierfe,  ante.  Vol.  V,  640,  and  the  refe/encea. 
Vol.  VI.  P 
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1801.  beyond  letting  in  that  mortgage;  which  over-rides  -aS  the 
limitations.  Suppose  the  deed  of  1750,  instead  of  those  three 
limitations  to  the  devisor  for  life,  then  to  his  wife,  with  re^ 
Oglandbr.  mainder  to  him,  his  heirs  and  assigns,  had  copied  the  uses  of 
the  deed  of  1743  exactly :  that  would  clearly  not  have  been 
a  revocation ;  being  only  a  reservation  of  the  equity  of  re- 
demption in  the  very  same  manner,  in  which  it  would  have 
resulted,  if  there  had  been  no  declaration  of  uses.  So,  if  it 
had  merely  expressed  the  use  to  him  and  her  for  th^  lives, 
and  said  nothing  as  to  the  reversion,  that  would  not  have 
been  a  revocation;  for  the  equity  of  redemption  would  have 
resulted  exactly  in  the  same  manner.  It  is  the  same,  wheth» 
it  results,  or  is  reserved ;  and  the  reason  is,  it  does  not  carry 
the  estate  farther  than  it  before  extended.  Why  then  should 
the  omission  of  the  estate  to  the  first  and  cither  sons  and  the 
term  for  portions  make  it  a  revocation?  There  is  no  instance 
of  an  omission  producing  that  effect.  All  the  cases  are^ 
where  the  deed  has  gone  farther ;  and  it  must  be  adnntted, 
that,  if  the  deed  went  any  farther,  or  if  the  devisor's  interest 
was  different  in  any  respect  from  what  it  was  before,  it  wouM 
be  a  revocation.  The  object  of  this  deed  being  confined  to 
[  *208  ]  making  a  security  distinguishes  this  *  case  from  LordLincoUs 
Case  and  all  the  rest.  There  was  no  estate  tail,  io  make  a 
recovery  necessary.  They  did  not  copy  the  limitations  of 
the  former  deed,  or  introduce  a  provision  for  children,  because 
it  was  probable,  there  would  not  be  any  children.  The 
devisor  was  supposed  to  be  tenant  in  tail ;  and  that  occa- 
sioned the  recovery.  These  deeds  are  founded  whc^y  in 
mistake :  but  the  single  object,  to  secure  this  debt,  is  clears 
There  is  no  deed,  declaring  the  uses  of  a  recovery,  diat 
does  not  contain  the  general  words,  for  limiting  and  as- 
suring,'^ &c. ;  which  are  relied  uf>on.  All  beyond  the  mort- 
gage operates  nothing.  Though  the  three  excepted  cases  are 
commonly  said  to  be  mortgages,  conveyances  for  payment 
debts,  and  partition,  yet  there  are  other  cases :  as,  if  the 
deed  had  been .  obtained  by  fraud ;  or  executed  under  a 
mistake,  a  misapprehension  of  the  devisor's  rights,  upon  a 
consideration,  that  did  not  exist,  under  a  misrepresentation, 
appearing  upon  the  face  of  the  deed.  In  those  cases  the 
Court  would  relieve  against  the  deed ;  and  upon  the  same 
principle  would  not  hold  it  a  revocation.   Another  considera- 
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tion  is,  whether,  as  no  recovery  ever  was  suffered,  any  of  1801. 
these  uses  ever  sprang.  It  is  doubtful  even,  whether  the  legal 
estate  is  in  Lawrence,  the  trustee.  There  is  however  some 
difficulty  in  maintaining  that :  but  clearly  none  of  the  uses 
arose;  and  he  took  as  a  trustee  for  the  devisor.  Then  he 
had  only  the  estate  under  the  settlement,  accompanied  with 
the  reversion  in  fee.  No  uses  arose  therefore,  that  could 
produce  any  effect.  In  Luther  v.  Kidby  {83),  the  partition 
being  effected  by  deed  and  fine,  the  estate  could  not  .  continue 
to  be  in  the  testator  to  the  time  of  his.  death.  The  foru)  of 
the  conveyance  in  that  case  did  produce  an  alteration  in  the 
seisin ;  and  yet  the  suspension  of  the  seisin  did  not  produce 
a  revocation.  The  material  distinction  between  that  case  and 
TieiMer  v»  Ticiner  {S^)  is  the  introduction  of  the  power  of 
ippointment  in  the  latter.  That  will  must  have  been  revoked 
upon  a  solid  ground,  not  a  technical  form.  The  devise  was 
lo  the  wife  and  her  heirs:  in  the  deed  the  limitation  was 
to  the  husband  in  fee :  therefore  there  was  a  manifest  incon- 
■stracy  between  the  will  and  the  deed ;  and  a  revocation  upon 
Other  grounds  than  that  set  up  in  Luther  v.  Kidby*  The 
kaoBBL  must  be  considered  immaterial.  In  construction  of  law 
^  there  can  be  no  difference  between  a  partition  by  deed  and  [  •  209  ] 
fine  and  a  partition  by  writ.  So  in  this  case  there  is  nothing 
but  the  particular  form  of  the  conveyance;  and  no  substantial 
akeration.  The  devisor  after  the  execution  of  the  deed  was 
seised  as  to  the  substantial  interest  of  precisely  the  same 
estate.  The  remainder  to  the  wife  is  no  new  limitation ;  but 
esdsted  antecedently.  Whether  it  was  introduced  into  the 
deed,  6r  not,  was  immaterial.  As  far  as  any  interest  was 
configrred  upon  her,  she  derived  that  interest,  not  under  this 
deed,  but  under  the  marriage  settlement*  As  the  effect  of 
'uperfect,  inoperative,  conveyances  for  this  purpose,  all  the 
Judges,  from  the  old  case  in  RoU  (85)  to  Cave  v.  Hqlford, 
Me,  that  the  reason  is,  that  no  other  intention  could  be 
presumed  under  which  the  party  could  have  made  that  con* 
leymce.  Then  it  becomes  a  question  of  intention.  The 
cue  has  been  put  of  a  recovery  suffered  by  tenant  in  tail 

with 

(8^  3  P.  ^O/.  170,  a.  2Eq.   man.  3  Atk.  741.    Amb.  110. 
Ci.il6.774.   a  Fta.  148.  1  fTt^.  308. 

^)  SUted  io  Parsom  v.  Free-      (05)  1  Roll.  Ab.  016. 

P2 


209 


CASES  JN  CHANCERV. 


1801. 
Harmood 

V. 

Oglandbr. 


with  the  reversion  iii  fee  in  him  for  the  .  purpose  of  authen^- 
eating  hb  will.  That  must  proceed  upon  this  ground ;  that 
the  effect  is  a  most  important  alteration  in  the  estate.  The 
estates  of  the  devisor  previous  and  subsequent  to  the  re>- 
covery  are  very  different.  The  former  is  subject  to  all  the 
incumbrances  of  his  ancestors :  the  latter  is  a  new  purchase 
discharged  of  all  those  incumbrances.  If  the  estate  is  in 
its  nature  altered,  the  previous  will  cannot  operate  upon  it. 
If  the  intention  is  to  make  a  security  to  the  mortgagee,  the 
form  of  the  conveyance  is  nothing.  What  other  intention 
can  be  presumed  in  this  instance?  This  deed  considered 
with  that  view  is  valid  and  effectual :  with  a  view  to  barring  es- 
tates tail,  remainders  and  reversions,  it  is  futile  and  nugatory. 


Supposing  this  deed  a  revocation,  the  second  point,  upon 
the  length  of  time,  is  not  now  to  be  determined:  but  the 
parties  ought  to  be  sent  to  law.  It  would  be  very  unjust  to 
decide  that  question,  when  the  Defendants  have  entered  into 
no  case,  have  stated  no  circumstances;  and  it  does  not  appear, 
whether  any  thing  has  been  done,  amounting  to  an  actual 
ouster.  Certainly  the  possession  of  one  tenant  in  common  is 
primd  facie  the  possession  of  both ;  but  not,  if  an  actual 
ouster  can  be  made  out.  The  only  evidence  consists  of  these 
letters;  which  certainly  amount  to  a  knowledge  of  the  claim 
of  the  others,  and  a  wish,  that  it  should  be  asserted.  But 
[  *210  ]     how  can  that  bind  the  parties  entitied  to  *the  inheritance? 

There  is  nothing  else  to  mark  any  thing  like  a  claim  made. 
The  answers  to  these  letters  were  merely  in  general  terms, 
acknowledging  the  receipt  of  them.  A  long  period  had 
elapsed  antecedent  to  the  date  of  these  letters,  from  1764  to 
1786,  respecting  which  there  is  not  the  least  evidence  of  aniy 
assertion  of  the  Plaintiff*s  claim.  The  letters  amount  to 
nothing  more  than  a  knowledge,  that  there  was  such  a  claim 
in  the  minds  of  the  Plaintiffs ;  but  are  nothing  like  an  acknow- 
ledgment of  the  justice  of  that  claim ;  inviting  them  to  have 
their  claim  legally  discussed  and  decided :  not  by  any  means 
acquiescing  in  it.  It  was  not  competent  to  the  author  of  them, 
nor  did  he  intend,  to  bind  the  inheritance.  It  would  be  very 
imjproper  to  get  rid  of  the  objection  from  the  length  of  time 
by  any  loose  communication.    Some  step  ought  to  have  been 

taken 
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(tken  for  the  purpose  of  agitating  the  question.   Is  it  just 
for  the  Court  to  interpose  to  devest  these  rents,  in  the  enjoy- 
ment of  which  the  Defendants  and  their  ancestors  have  been 
aace  1764  without  one  application?   They  have  been  count- 
ing upon  this  property  as  their  own.    The  consequence  of 
that  in  forming  connections  in  Ufe  is  very  material ;  and/  with- 
out proving  settlements,  &c.  shews  the  fidlacy  of  saying,  there 
is  no  injury.   Though  length  of  tune  alone  is  not  a  bar  in 
thii  Couri,  as  at  law,  yet  there  is  a  strict  analogy  in  this 
Court  to  the  Statute  of  Limitations ;  the  principles  of  which 
were  in  truth  derived  out  of  thb  Court,  and  only  adopted 
in  Courts  of  Law.   In  eases  of  debt  or  legacy  the  admission 
of  the  party  is  very  decisive  evidence:  but  that  is  upon  this 
ground ;  that  being  matter  of  privity  between  the  parties,  the 
remedy  is  barred  only  by  the  presumption  of  payment.  In 
this  case,  upon  the  assertion  of  a  legal  claim^  no  such  presump- 
tion can  be  raised.   The  only  question  then  is,  whether  upon 
grounds  of  pubHc  policy  the  Court  will  allow  a  party  at  this 
distance  of  time  to  set  up  a  claim^  in  which  he  had  not  suffi- 
cient eonfidence  to  make  it  the  subject  of  inquiry  in  a  Court 
of  Jostiee.    It  would  shake  the  security  of  all  the  property 
of  the  country.    Possession  &r  twenty  years  by  the  mortgagee 
would  have  barred  the  mortgagor.    It  is  therefore  only  by 
the  aet  of  the  Defendants  that  there  is  any  subject  of  claim. 
-The  decree^  that  was  made  in  this  cause,  is  decbive  evidence^ 
that  the  attention  of  the  parties  was  drawn  to  this  will  at  that 
time:  bitt  this  point  of  revocation  did  not  enter  into  the 
imagination  of  any  one  concerned  for  the  family.    The  De- 
^fendan^  therefore  are  entitled  to  say,  that  there  was  some 
good  reason,  inducing  them  not  to  dispute  thb  will  then; 
and  therefore  they  should  be  precluded  from  rabing  the  ques- 
tioQ  now.    Republication  may  be  presumed.    Lord  Kenyan 
hu  directed  a  surrender  to  be  presumed  within  twenty  years. 
Why  should  not  these  Defendants  have  the  benefit  of  any 
legal  defence  they  may  have  t   Upon  a  pure  legal  question, 
where  there  b  any  probability,  that  there  may  be  a  legal 
4efimoe,  the  Court  will  not  determme  it.   Therefore,  if  the 
Court  b  with  the  Plaintiffs  upon  the  point  of  revocation,  the 
trustee  Lawrence  ought  to  be  directed  to  convey  to  the  uses 
of  the  deed,  generally;  in  ^rder  that,  the  Pefendants  may 
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1801.       itiot  be  deprived  of  any  defence  they  may  have  at  law  froril 
the  statute  of  limitations,  or  otherwise. 

Upon  the  third  point,  supposing  the  rents  in  question  were 
subject  to  the  payment  of  the  debts,  or  Hable  to  contributioiiy 
in  consequence  of  the  silence  of  these  partiea  it  may  be  ha- 
possible  to  have  justice  done  on  that  account  Donne  v.  LewU 
i»  nothing  like  this  case.  That  was  a  purchase  subsequent  t& 
the  will,  and  a  question  between  voliuteers;  Here  an  estate^ 
that  ought  to  be  charged  in  proportion  at  least,  has  slipped 
out  of  the  will  by  accident  The  consequence  of  the  lachea 
of  the  Plaintiffs  is,  that  the  Defendants  are  without  the  meam 
of  enforcing  their  right  in  this  respect  with  the  least  proaped 
of  justice. 

Reply. 

The  principle  as  to  revocation  is  not  to  be  disputed;  that 
the  intention  is  of  no  consequence :  if  a  plain  unequivocal  act 
has  been  done,  taking  out  of  the  devisor  the  estate  he  had  in 
him,  the  will  cannot  operate,  notwithstanding  an  express  de- 
claration, that  what  he  was  about  was  not  intended  to  be  a 
revocation;  and  the  reason  is,  that  he  had  not  in  him  at  hit 
death  the  estate  he  meant  to  devise.  Creating  a  security  for 
the  mortgage  upon  these  fee-farm  rents  by  a  term,  having  on 
the  same  day  executed  another  deed,  merely  creating  a  term 
for  the  same  purpose  upon  another  part  of  his  estate,  does  he 
stop  there  as  to  these  fee-farm  rents  ?  No ;  he  dedares  other 
estates  beyond  that,  and  quite  beside  that  purpose.  If  he  has 
done  any  thing  beyond  that,  if  he  has  taken  a  new  estate,  hit 
intention  is  of  no  consequence.  What  is  meant  by  saying,  the 
equity  of  redemption  was  reserved  ?  A  mortgage  in  fee  is  at 
[  *  212  ]  law  a  conveyance  upon  condition.  Nothing  *  is  reserved.  The 
equity  of  redemption  is  the  creature  of  this  Court  The 
Plaintiff's  case  rests  upon  the  distinction  of  going  beyond  tht 
purpose  of  making  a  security.  In  Lard  LineoMs  Case  it  was 
not  attempted  to  argue,  that  if  he  had  the  legal  estate  in  hin^ 
it  woidd  not  have  been  a  revocation :  but  it  was  contended, 
that  there  was  no  revocation;  as,  having  made  a  previoua 
mortgage  he  had  only  the  equitable  estate.  It  was  howevor 
decided  otherwise.  The  deed  had  its  effect;  conveying  the 
equitable  estate;  that,  which  he  had  in  him*    No  purpose 
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could  be  lyiore  particular.  How  does  that  apply  to  this  case  t  .189  !• 
This  conyeyance  was  for  the  purpose  of  suffering  a  recovery ; 
which  never  was  suffered.  '  They  must  go  farther,  beyond  the 
conveyance  to  LawrencCf  and  look  to  the  purpose.  It  was 
saidj  the  deed  was  executed  under  a  mistake;  and  therefore 
ought  2|ot  to  operate.  There  is  no  authority,  that,  if  a  will  is 
leroked  at  law  by  a  misapprehension  of  the  devisor,  this  Court 
would  set  it  up  as  between  volunteersi  or  rectify  it  for  the 
devisee  against  the  heir  at  law,  the  favourite  of  the  Court.  I-f 
the  estates  are  the  same  in  point  of  interest  and  quantity  of 
estate^  still  this  is  a  new  estate;  and  if  so,  the  effect  is  a  revo- 
catJoDy  whatever  the  quantity  or  interest  may  be.  For  the 
purpose  of  the  argument,  admitting,  he  acted  under  a  mis- 
take, it  is  a  revocation,  upon  the  principles  contained  in  Lord 
Hardwicie'%  notes,  stated  by  the  Lord  Chancellor  {86)  in 
Brjfdges  v.  The  Duchess  of  Chandos ;  if  in  fact  he  has  gone 
bey<»id  what  was  necessary  for  the  mortgage. 

As  to  the  objection,  from  the  length  of  time,  primd  facie  the 
PUintifffl  are  entitled ;  and  it  lies  on  the  Defendants  to  shew, 
why  they  are  not    No  analogy  to  a  legal  bar  has  been 
shewn.    It  is  said,  a  republication  of  the  will  may  be  pre* 
sumed.    Has  that  ever  been  done  ?  Why  was  not  that  sug- 
gested in  1787  ?   If  It  had  been  mentioned,  coidd  it  have  been 
countenanced  a  moment?    Such  a  presumption  would  be  most 
extraordinary ;  and  has  never  been  made  in  the  case  of  a  pur- 
chase subsequent  to  the  will;  upon  which  Judges  have  been 
80  much  embarrassed,  and  obliged  to  decide  in  all  probability 
agunst  the  intention.    Bunker  v.  Cooke  (87)  and  those  cases 
would  not  have  arisen  upon  this  hypothesis.     The  Statute 
of  Frauds  (88)  might  be  got  rid  of  in  the  same  way.  Lord 
^Mansfield  endeavoured  to  go  as  &r  as  any  one  in  pre>-    [  *213  ] 
•ODung;  and  your  Honour  is  also  liberal  in  that  respect. 
Lord  Mansfield  said,  he  would  presume  even  an  Act  of  Par- 
Bament :  but  it  is  impossible  to  presume  a  clause  in  an  Act  of 
Parliament;  which  act  is  produced;  and  thb  is  an  attempt 
to  raise  a  presumption  with  regard  to  a  will,  which  will  is  pro- 
duced, and  in  opposition  to  their  own  decree.   Upon  a  writ 
of  right  by  an  heir  at  law  could  the  Jury  without  any  ground^ 


(88)  Ante,  Vol.  11,  431,  432. 
(87)  FUxg.  225.  UoU,  23G,  740. 


(»8)  20  CAa.  II,  c.  3. 
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1801.       in  the  ab^nce       all  ' evidence,  merely  in  respect  of  the 
possession  of  the  Defendant,  presume,  that  a  will  was  duly 
attested,  which  will  was  produced,  attested  by  two  witnesses 
only?   The  Court  is  required        solium  to  conclude,  thb 
was  an  adverse  possession.   In  Doe  v.  Proster  ( 89  )  the  Court 
of  King's  Bench  certainly  presumed  upon  S6  years*  possession 
by  one  tenant  in  common  an  ouster  of  his  companion.  Lord 
Mansfield  there  says,     So,  in  the  case  of  tenants  in  com- 
mon;  the  possession  of  one  tenant  in  common,  eo  nomine, 
as  tenant  in  common,  can  never  bar  his  companion;  because 
such  possession  is  not  adverse  to  the  right  of  bis  companion, 
but  in  support  of  their  common  title ;  and  by  paying  htm 
his  share  he  acknowledges  him  co-tenant.    Nor  indeed 
is  a  refusal  to  pay  of  itself  sufficient  withoXtt  denying  hi9 
"  title." 

Apply  that  position  to  this  case.  From  1764,  as  the  Plain* 
tiffs  contend,  these  parties  were  entitled  to  possess  in  thirds. 
The  property  does  not  admit  of  actual  entry :  but  an  agent 
was  receiving  from  1764  to  1788.  Where  is  the  adverse 
possession  ?  The  doubt  was  merely  as  to  the  right  of  the 
Plaintiffs  from  the  circumstance  of  their  ancestor  being  out 
of  possession.  Eldridgey.  Knott  {90)  is  to  the  same  eflfect. 
This  case  has  circumstances  to  explain  the  apparent  ac- 
quiescence. They  were  cbsely  connected  in  blood  and  friend- 
ship. The  decree  only  directed  the  wiU  to  be  established ; 
which  without  doubt  was  to  be  established.  The  devise  is 
not  of  these  fee-ftmn  rents  specifically,  but  generally,  of  his 
estates.  If  there  had  been  a  Report,  that  these  rents  passed, 
and  the  question  of  revocation  had  arisen  upon  farther  di- 
rections or  Exceptions,  there  would  have  been  something  of 
res  judicata;  which  might  be  operative. 
[  214  ]  Next  as  to  the  account  of  the  rents  and  profits  demanded, 
a  trustee  is  bound  to  account  from  any  period.  So  in  the 
old  action  of  Assize  the  party  is  bound  to  account  for  any 
period  for  rents  by-gone,  received  by  him  wrongfully.  By 
the  Statute  ofy^nii(9I)  a  tenant  in  common  may  sue  out  sl 
Writ  of  Account.  Before  that  they  were  under  the  necessity 
of  coming  into  Equity ;  and  the  usual  decree  was  an  account. 
But  the  Statute  has  not  taken  away  the  equitable  jurisdiction. 

Neither 

(89)  Cowp.  217.       (pp)  Cowp.  214,       (pi)  4  Ann.  c.  16, 
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Neidiei'  has  .it  taken  away  the  Writ  of  Assize,  and  in  that  .leoi, 
certainly  you  may  recover  in  damages  beyond  the  six  years 
the  whole  wrongfiilly  receivefd.  .  No  Statute,  of.  Limitations  .^^ 
jqppKes  to  it :  Bro.  Abridg.  (92)  referring  to  33  Hen.  VI,  and  :  OiaL4iiosK. 
the  Statute  of  Gloucester.  .  In  any  other  action  certainly  you 
cannot  recover  beyond  the  six  years.  The  form  of  the  action 
:  gives  the  extraordinary  right.  The  assurance  in  this  case, 
ihat'tfae  rents  should  be  held  for  the  right  owners,  and  the 
propoeal  in  the  letter,  that  they  shall  be  laid  out  and  produce 
interest,  naturally  produced  a  suspension  of  the  claim.  If  ever 
there  was  a\  case,  in  which  the  Court  would  recur  to  its  old 
doctrine  of  making  a  Receiver  account  strictly  as  trustee^  this 
is  the  caae.  As  to  the  inconvenience,  it  is  not  to  be  supposed 
after  admissions  of  the  claim  from  time  to  time.  No  such 
bet,  as  that  there  was  any  settlement,  is  alleged  or  proved 
m  the  cause :  nor  is  there  any  ground  for  such  a  supposition. 
This  claim  was  set  up  by  the  father  of  the  Plaintiff.  That 
is  admitted  by  the  answers.  It  does  not  therefore  rest  upon 
the  letters. .  They  knew,  Mr.  Fearne  and  apothejr  eminent 
QponiBel  had  given  opinions  in  favour  of  it. 

As  to  the  effect  of  the  decree,  that  this  is  a  revocation,  tp 
pbtaiii  even  an  inquiry  as  to  that  ther^  must  be  some  founda- 
tion laid,  to  shew,  that  a  descended  estate  is  applicable  before 
the  renuunder  of  the  devisor's  estates ;  which  in  fact  have 
borne  die  burthen  of  the  debts.    The  reasoning  in  Donne  v, 
Lewis  is  completely  in  point.    Lord  Thurlow  took  a  con- 
siderable time  and  great  pains  in  endeavouring  to  reconcile 
Ae  previous  cases ;  which  are  not  easily  to  be  reconciled* 
Y<mr  Honour  followed  that  case  exactly  in  Manning  y. 
.^Spooner{^).   This  is  very  different  from  a  mere  charge. 
Stronger  words  cannot  be  used.    They  are  stronger  thap 
Maiming  v.  Spooner;  in  which  the  charge  covered  the  whole 
^estate :  bi;t  here  is  fin  exception  of    particular  part;  which     [  ^^15  \ 
thews,  he  was  forming  a  judgment  between  pne  part  of  his 
estate  and  another;  making  a  destination  of  one  part  to  his 
debts  before  another.    The  effect  is  leaving  the  whole  qf 
the  debts  uppn  tl^t  part. 


(»2)  1  JSro.  Abr.  60,  Ut.  Assize,  pL  10, 
^3)  Ante,  Vol.  111,114. 
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IMI.  The  Court  during  the  argument  ^uhnitting^  that  die  partie 

Harhood  aware  of  the  claims  expriessed*^  a  strong  opinion  agains 

granting  the  account,  at  least  farther  back  than  six  years  (94) 
OglamdU.  The  Master  of  the  Rolls  also  observed  upon  the  point  o 
revocation ;  thai  as  to  a  deed  executed  by  mistake  he  did  no 
admit  that  to  be  a  revocation ;  and  as  to  a  deed  obtained  b^ 
frftudy  though  certainly  Lord  Thurhw  reversed  the  decree  h 
Howes  V.  Wyatt  (95)|  (and  his  Honor  said,  he  would  no 
set  his  judgment  in  competition  with  the  high  aufliorityo 
that  noUe  Lord)  yet  the  case  of  Hick  v.  Mors  (96)  was  i 
strong  corroboration  of  the  decree  at  the  Rolls;  which  pro 
ceeded  upon  this;  that  though  the  son  was  induced  byU 
father  to  execute  the  deed,  it  was  a  revocation;  as  the  soi 
intended,  the  wUl  should  not  operate:  it  would  be  differen 
if  it  was  such  a  fraud  as  making  him  execute  one  deed 
when  he  thought  he  was  executing  another. 


The  Master  of  the  Rolls. 
March  21rf.  This  case  is  attended  with  very  pecuHar  circumstances 
The  bill  is  filed  in  1796  for  an  account  of  fee-farm  rents 
which  became  due  to  the  present  Plaintiffs,  or  those,  unde 
whom  they  cisdm,  in  1764.  After  a  possession  from  1764  t< 
1796  this  bill  is  brought.  Upon  such  a  bill,  and  when,  a 
it  is  said,  no  less  than  three  descents  have  been  cast,  an< 
those  persons  have  been  receiving  and  acting  upon  the  pro 
perty,  the  Court  undoubtedly  will  not  do  any  thing  to  furthe 
such  a  clium :  but  if  by  the  rules  of  equity,  as  well  as  of  law 
for  a  question  of  law  has  been  raised,  they  are  entitled,  the; 
must  prevail :  to  what  extenl^  will  be  matter  of  future  con 
aideration,  when  the  cause  comes  back ;  for  I  do  not  thin! 
myself  at  liberty  to  decide  it  entirely  at  present. 

(94)  As  to  the  limitatiou  of  tiward  v.  Prescott,  post,  YI] 

accounts,  see  Drummond  v.  The  541.  Domer  v.  Fortescue,  3  Ati 

JDuke  of  St.  Albans,  Acherleyr.  124. 

Roe,  Bronkleyv.  Holland,  Reade  (95)  SBro.  C.  C.  156.  Se 

v.  Reade,  Chambers  r.  Goldunn,  post.  Vol.  VII.  878.  VIII,  28d 

ante,  Vol.  V,  433,  and  the  note^  (96)  Amb.  215. 
-39.  565,  6i0,  744,  834.  Pc<- 
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AhraJum  Weekes  being  seised  under  this  settlement,  with  IMl. 
the  reverrion  in  fee  to  himself,  upon  the  24th  of  May,  1750,  ^^^^^^qq^ 
makes  his  will ;  upon  which  the  question  arises. 

hi  November  1750  he  takes  it  into  his  head,  for  what  reason  -OMAKDnt 
I  cannot  teB,  to  make  this  deed ;  thinking  another  recovery 
necessary;  and  he  begins  with  making  a  mortgage  to  Mellp' 
cent  Neaie  {or  1000  years ;  and  for  thd  further  and  better 
secnriDg  the  payment  of  said  sum  of  5500/,  with  interest,  ^und 
fer  the  barring  all  estates  tail  and  all  reversions  and  re- 
mainders thereup<N(l  eicpectant  in  said  fee^arm  rents,  and  for 
finiCiBg  md  assuring  the  same  for  such  uses,  upcm  such  trusts, 
and  for  such  intents  and  purposes,  as  hercSnafter  expressed, 
AbnAam  Weekes  and  Ins  wife  oonvey  thede  fee^farm  rents, 
being  part  of  the  estates  comprised  in  thewSl,  to  Charle0 
Lawrence,  his  heirs  and  assigns,  to  make  a  tenant  to  the 
that  a  recovery  might  be  suffered;  ta  enure  to 
MeUicetd  Neate  for  securing  the  mortgage;  and,  after  the 
determination  of  the  term,  to  the  use  of  Abraham  Weekes  for 
£ie;  remainder  to  his  wife  for  life  ;  remainder  to  Abraham 
Weekes,  his  heirs  and  assigns. 

'  He  seems  to  have  very  much  yverplexed  himself  with  respect 
to  Us  interest  in  these  estates ;  for  in  truth  he  had  no  right 
to  su^r  a  recovery.  He  was  a  mere  tenant  for  life  of  the 
estates ;  md  had  no  right  to  bar  the  estates  of  his  first 
and  odier  sons.  I  suppose,  be  took  it  for  grainted,  he  should 
have  DO  children.  It  is  said,  and,  I  believe,  his  object  was 
merely  to  give  effect  to  the  mortgage.  The  first  thing  to 
he  considered  is,  what  passed  imd^r  his  wiQ;  as  it-  stopii 
before  the  recovery.  Unquestionably,  only  the  remainder 
m  fee  expectant  upon  the  deaths  of  himself  and  his  wife 
widiout  issue,  charged  with  the  payment  of  his  debts.  It 
nust  not  be  forgot,  that  by  this  d^ed,  if  it  is  to  have  any 
operation,  the  will  would  to  a  certain  degree  be  altered  ;  for 
nothing  is  said  in  it  about  the  debts ;  which  by  the  will  ar0 
first  charged  upon  all  his  estates. 

The  testator  died  in  1755;  leavhig  his  three  Asters  his 
co-heiresses  at  law.  His  widow  married  James  O'Donnell^ 
She  had  both  under  her  marriage  settlement  and  under  this 
farther  settlement  in  1750  an  estate  for  life;  and  she  filed  a 
biB  against  Mettkent  Crop  and  Mary  Harmood  and  their 

husbands; 
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IMl.       husbands;  praying,  that  the  will  might  be  established,  tl 
debts  paid,  &c. ;  which  was  done  under  a  decree. 

Mrs.  O'Dotmell  died  in  1764 ;  and  then  arose  the  claim  < 
the  present  Plaintifib;  insisting,  that  the  will  was  revd^ed  I 
the  subsequent  deed.  From  that  time  the  Plaintiffs'  title  m 
crued^  But  it  is  said,  it  is  not  barred;  for  it  is  an  equitabi 
title;  the  legal  estate  having  passed  by  the  deed  to  Lawrena 
>and  that  it  was  a  revocation  of  the  will  both  at  law  and  i 
equity;  and  the  legal  estate  remained  ixiLawrence^  (the  n 
covery  never  having  been  suffered  )  as  a  trustee  for  the  heii 
;at  law  of  the  testator;  and  therefore  that,  if  ever  entitkc 
they  are  entitled  from  the  year  1764'. 

.  Unquestionably  it  cannot  be  denied,  that  some  idea  < 
this  daim  was  entertained;  and  letters  were  produced  froi 
Dr.  Taufdonf  entitled  in  right  of  his  wife,  which  shew,  the 
had. an  idea  of  this  claim  of  the  Plaintiffs  to  these  rents:  bi 
it  is  equally  clear,  that  the  Plaintiffs  did  not  receive  then 
They  permitted  them  to  be  received  by  persons  in  oppositio 
to  their  claim;  which  was  never  asserted  by  any  suit,  till  thi 
bill  was  filed  in  1796 ;  insisting,  that  as  these  are  fee-fan 
rents,  and  the  legal  estate  in  Lawrence^  as  trustee  for  then 
they  are  not  barred  by  any  length  of  time ;  but  have  a  ligl 
to  the  account.  I  should  have  been  extremely  glad  to  hav 
dismissed  the  bill  now ;  for  I  should  be  very  sorry  to  hav 
it  understood  to  be  the  rule  of  this  Court,  that  there  is  n 
limitation  whatsoever  to  trust  estates ;  and  that,  let  the  legs 
estate  once  get  into  a  trustee,  the  Ce^tuy  que  trust  may  permi 
others  to  enjoy  the  property ;  and  come  to  this  Court  at  an; 
distance  of  time  for  an  account.  I  do  not  know,  that  thi 
Court  will  ever  act  upon  so  very  broad  a  principle. . 

But  several  objections  were  taken  to  this  claim.  Fi^t,  i 
was  insisted,  that  under  all  the  circumstances  this  de^  wa 
not  a  revocation  of  the  will  either  law,  or  at  least  no 
in  equity. 

First,  to  consider,  whether  it  is  a  revocation  of  the  will  a 
law,   I  do  not  thinks  much  doubt  can  be  entertained  of  that 

I.  fib 

veyed,  whether  for  a  partial  or  general  purpose,  with  the  single  exception 
of  the  case  of  partition,  a  Court  of  law  has  nothing  to  do  with  the  purpose; 
bat  is  to  see,  whether  the  interest  remaips  the  ^arne  in  the  devisor  as  at  the 
date  of  the  will :  if  not,  whether  the  purpose  is  partial  or  general,  by  way 
of  charge,  or  nbt,  it  is  a  revocation  al  law. 


[  ei8  ] 

Wherever  Uie 
whole  legal 
estate  is  con- 
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whole  legal  estate  is  conveyed,  whether  for  a  partial  or  a  ge- 
neral purpose,  with  the  single  exception  of  the  case  of  Luther 
T.  Kidbjfy  which  I  shall  hare  occasion  to  consider  hereafter,  OoLANDEtti 
a  Court  of  Law  has  nothing  to  do  with  the  purpose ;  but  is  to  ' 
see,  whether  the  interest  remains  the  same  in  the  devisor,  as 
it  did  at  the  date  of  the  will;  and  if  not,  without  question, 
whether  the  purpose  is  partial  or  general,  whether  it  is  by 
way  of  charge,  or  not,  it  is  a  revocation  at  law. 

But  then  it  is  insisted,  that  the  Court  may  under  the  cir* ' 
comstances  presume  a  republication  of  the  wilt.  I  will  not 
take  away  from  the  Defendants  any  advantage  they  may  have 
fiom  such  a  presumption:  but  it  must  be  remembered,  that 
is  a  mere  question  at  law;  with  which  this  Court  can  have 
nodiing  to  do. 

The  question  therefore  is,  whether  this  is  a  revocation  id 
equity.  It  was  said,  if  the  deed  is  for  a  partial  purpose,  if 
the  mere  purpose  was  to  secure  this  mortgage,  its  being  done 
by  recovery  will  not  make  any  difference;  that,  if  the  object 
of  the  conveyance  is  merely  to  effectuate  the  mortgage,  it 
is  no  more  a  revocation  in  equity  than  a  simple  mortgage 
would  be. 

This  brings  before  the  Court  a  question,  that  has  of  late 
been  so  much  agitated,  and  upon  which  so  much  argument 
has  been  used ;  and,  as  I  believe  my  opinion  in  the  case  of 
WUBawuY.  Owens  {97)  has  been  in  some  degree  misunder- 
stood, I  am  very  anxious  to  explain  it;  and  it  bears  such  an 
analogy  to  the  present  case,  that  in  stating^  my  opinion  of 
that  case,  and  comparing  it  with  the  present  case,  I  shall 
shew  the  ground  of  my  opinion  upon  this  case  alsoi    I  ob- 
serve, in  the  report  of  Cavey.  Holfard  (98)  it  is  said  by 
the  then  Attorney-General^  that  it  is  impossible  to  reconcile 
WflUame  v.  Owens  with  Brydges  v.  The  Duchess  of  Chandos. 
There  is  this  distinction  between  them :  WilRams  v.  Owens 
%  I  take  it,  a  strict  literal  execution  of  the  articles,  by  which 
die  party  was  bound,  and  nothing  more:  the  deed  in  the 

other 

(97)  Ante,  Vol.  TI,  595.         Chandos,  and  Cave  v.  Holfardf  at 

(98)  Ante,  Vol.  Ill,  684.  the  bar  of  the  Honse  of  Lords, 
This  dpinion  was  repeated  by  and  in  the  judgment  on  the 
the  Lard  Chancellor,  arguing  appeal  in  this  case.  See  posi, 
Bnfdges    v.    TTie  Dueheu   of  Vol.  VIII,  127. 
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imh  eAet  caae  cUfferjai  them.  In  the  fonneri  it  is  true,  af 
the  legal  estate  was  never  out  of  the  devisor,  he  cannot  be 
said  to  have  acquired  it  after  making  the  will ;  and  the  dis« 
tinction  was  marked  by  ]S»][r.  RomiUy  in  the  argument;  but 
I  considered,  that  the  testator  having  modelled  his  legal  in^ 
terest  in  the  estate  in  conformity  to  the  articles  makes  no 
difference. 

It  is  unnecessary  to  go  over  the  doctrine  of  revocation;  as 
it  has  been  ably  stated  by  the  Judges  of  the  Court  of  Common 
Pleas .  m  GooMUle  v.  Otway.  I  entirely  agree  with  the  three 
Judges,  who  held  the  deed  a  revocaticm  of  the  will  as  to  all 
the  estates:  but  I  think  with  Mr.  Justice  J?ti/2^,  the  articles 
ought  not  to  have  formed  any  part  of  the  special  verdicti 
The  question  in  a  Court  of  Law  is  simply,  whether  the  legal 
devise  is  revoked  by  the  deed.  All  other  questions,  as  to 
Law  as  to  the  ^be  partial  purpose,  &c.  are  merely  equitable  questions*  I  per- 
rev^ation  of  fectly  agree  with  all  the  determmations,  that  have  takra  place 
whethe'r  ^e'^'  in.  Courts  of  Law  on  questions  of  revocation,  except  Xif^i^  v. 
legal  devise  is  5  which  with  great  deference  to  the  authority,  by  which 

revoked  by  it  was  decided,  I  cannot  but  consider  as  anomalous;  audi 
the  deed.  All  perceivQ  from  the  report  of  Goodiitle  v.  Otway^  that  Mr.  Jus- 
other  questions  tice  Hectth  looks  upon  that  case  in  the  same  Hght  that  I  daw 
to  the  par-  Xhe  qu^ion  then  is,  io  what  cases  a  Court  of  EquiQr  has 
determined,  that  a  deed  clearly  revoking  a  will  at  law  is  not 
in  equity  a  revocation,  or  is  only  a  partial  revocation ;  and  1 
take  it  to  be  fuUy  established  now,  that,  if  the  deed  is  only 
for  the  partial  purpose  of  introducing  a  particular  charge  or 
incumbrance,  and  does  not  affect  the  interest  of  the  testator 
beyond  that  purpose,  it  is  only  a  partial  revocation  in  equi^; 
and  though  the  devisees  under  the  will  take  no  estate,  and 
the  estate  is  vested  in  the  mortgagee  or  a  trustee  for  a  partis 
cular  purpose,  and,  after  that  purpose  shall  be  answered,  the 
use  is  declared  to  be  for  the  testator  and  his  heirs,  yet  a  Coort 
of  Equity  being  satisfied,  that  there  was  no  other  object 

but 

pose  of  introdaoiog  a  particolar  charge  or  incumbrance,  and  does  not 
affect  the  interest  of  the  testator  beyond  that  purpose,  it  is  only  a  partial 
revocation  in  eqiiity ;  and  though,  after  that  purpose  is  answered,  the  use 
is  declared  for  the  testator  and  his  heirs,  a  Court  of  Equity  will  hold  the 
party  a  trustee  for  the  devisees :  so  upon  a  devise  of  an  equitable  estate, 
and  a  subsequent  conveyance  of  the  legal  estate  to  the  devisor  and  his  heirs. 


as 

tial  purpose, 
&c.are  merely 
equitable  ques- 
tions. 

The  case  of 
partition  is 
anomalous. 

Where  the 
deed,  clearly 
revoking  the 
will  at  law,  is 
only  for  the 
partial  pur- 
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bat  tbe  partial  one>  will  hold  the  party  a  trustee^  not  for  ih0  ISOL 
heir,  but  for  the  devbees.    Ldrd/forrffwc*^  eitpressly  laid  ^^^^qq^ 
it  down,  that,  if  a  m^n  devises  an  equitable  estate^  and  after-  |^ 
wards  takes  a  conveyance  of  the  legal  estate  to  him  and  his  Oglamsvs. 
hrirs,  though  the  consequence  will  be,  that  the  estate  will 
descend  u]>on  the  heir,  the  heir  will  be  only  a  trustee  fot  the 
devisees* 

Now,  to  apply  these  principles  to  the  case  of  Williams  Vr 
Owens  and  to  this  case.  In  Williams  v,  Owens  it  is  admiltedf 
diat  if  the  testator  had  died  without  having  conveyed  accord- 
mg  to  the  articles^  his  heir  at  law,  to  whom  the  legal  estate 
woidd  have  descended,  would  have  been  a  trustee  for  the  usetf 
of  die  articles,  and,  after  they  were  satisfied,  for  the  devi-« 
sees.  It  is  likewise  admitted,  that  the  testator  would  have 
been  liable  to  be  called  upon  to  convey  according  to  the  ar- 
tides.  What  did  he  convey  by  the  will?  At  Law,  the  whole 
legal  estate :  in  Equity,  only  the  remainder  in  fee.  In  Equity 
be  remained  seised  as  before ;  and  tM^  conveyance  being  only 
for  a  pafticnlar  purpose,  and  in  conformity  to  the  obligation 
he  was  under,  when  he  must  be  supposed  to  act  under  the 
articles,  it  would  be  a  perversion  of  the  principles,  upon 
vlndi  these  cases  are  determined^  to  consider  it  a  revocation 
in  Equity. 

Tins  is  upon  the  supposition,  that  Lord  Hardwicie  is  right  ; 
in  holding,  that,  if  a  man  devises  an  equitable  estate,  and 
afterwards  takes  a  conveyance  to  him  and  his  heirs,  he  does 
not  revoke  the  will.  It  is  admitted,  that  if  the  testator,  in- 
stead of  covenanting^  that  he  would  convey  according  to  the 
arficfes,  had  before  the  date  of  the  will  conveyed  to  a  trustee 
upon  those  trusts,  and  after  the  will  had  called  upon  the  tnuH 
tee  to  convey  upon  the  trusts,  the  will  would  not  have  been 
revoked:  yet  without  question  the  legal  estate  would  hav& 
descended  to  the  heir.  The  Court  would  have  controlled  the 
law ;  and  would  have  held  tiie  heir  to  be  a  trustee  for  the 
devisees.  What  distinction  in  common  sense  can  there  be 
between  the  two  cases?  In  Williams  y.  Owens  the  testator 
instead  of  conveying  according  to  the  articles  before  the  will, 
gave  the  estate  subject  to  the  articles  by  the  will  ^  and  then, 
as  he  was  bound  to  do,  conveyed  the  legal  estate  so  as  ta 
leave  hhnself  at  law,  what,  he  had  before  in  equity,  the  re^ 

mainder 
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iaoi.       lAiiidar  m  fee.   It  is  said,  that  the  legal  estate  passed  by  tfM 

2^2^^^^!^^   win-:  and  that  k  eonTeyance  of  the  legal  estate  after  a  devise 
is  a  reyocadon  at  law ;  and  why  should  equity  control  the 

OoLAHDBBl  law?  The  reason,  why  a  deed  revokes  a  will,  is,  that  a  Court 
of  Law  cannot  look  at  the  articles.  But  a  Court  of  Equity ' 
attends  to  both;  considers  the  interest  at  the  date  of  the 
will  and  of  the  deed ;  and  upon  all  the  circumstances  deter- 
mines, whether  that,  which  without  the  intervention  of  cir- 
cumitances,  (by  which  the  interest  in  equity  is  distinct  firom^ 
the.  legal  interest)  must  be  held  a  revocation  of  the  beneficial 
as  well  as  the  legal  interest,  shall  in  equity  be  no  revocation 
of  the  will,  so  far  as  it  affects  the  actual  interest  in  a  Court 
of  Equity. 

To  give  some  examples.   A*  seised  in  fee,  devises  to  JS.-ia 
fee,  charged  with  the  payment  of  debts;  then  makes  a  motif* 
gage  in  fee;  then  pays  that  off:  and  takes  back  the  estate 
ficom  the  mortgagee  to  himself  and  his  heirs.    This  would 
fall  directly  within  liot/i  Hardwicke*B  rule ;  that  taking .  the 
I>evise  not  re-  legal  estate  from  a  trustee  is  not  a  revocation*   By  the  mort- 
voked  in  cqui-  g^g^  there  is  a  complete  revocation  at  law:  but  a  Court  of 
ty  by  a^mort-  Eq^jiy  gi^yg^      still  remains  possessed  of  the  estate  in  equity, 
a^nve     ^'  subject  to  the  debt  secured  by  the  mortgage.   Therefore  the 
in  fee  for  pay-  ^^^^^gagee  shall  be  a  trustee  for  the  devisee :  the  mode,  taken 
ment  of  debts;      the  security  of  the  debt  not  being  regarded  in  equity;  and 
though  after    the  devisor  being  complete  owner,  as  before,  in  equity, -sulh* 
the  debts  are  ject  only  to  the  mortage*    Put  the  case,  not  of  a  mortgage; 
paid  the  de-  for  it  may  be  said,  that  in  equity  is  only  a  chattel  interest; 
visor  takes  a  seised  of  his  former  estate :  suppose,  after  the 

him^^and  devise,  a  conveyance  of  the  whole  fee,  upon  trust  to  sell,  and 
heirs  P^^  debts;  the  surplus,  if  any,  for  the  testator  and  his  exe- 

-  cutors ;  and  the  repiainder  of  the  lands>  unsold,  for  him  and 
his  heirs.  It  has  been  determined  by  Lord  Tkurlow  and 
other  great  Judges  to  be  no  revocation  in  equity.*  Suppose 
afterwards,  the  debts  being  fully  paid,  the  trustee  is  called 
upon  by  the  testator,  and  conveys  to  the  testator  and  hb 
heirs:  that  would  be  clearly  no  revocation.-  Now  in  this  case 
Equity  takes  upon  it  to  make  the  heir,  upon  whom  the  estate 
descends  by  virtue  of  a  conveyance,  by  which  his  ancestor 
acquired  an  entirely  new  estate,  a  trustee  for  the  devisee 
under  a  will  made  prior  to  his  acquisition  of  that  legal  estate. 

That, 
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That,  I  admit,  ia  a  istrong  caae;  and  perhaps  it  wimld  havd  1801. 
been  as  well  for  a  Court  of  Equity  to  have  refused  to  assist 
the  devisee  against  the  heir  in  such  a  case;  and  yet  un- 
qiKstionably  the  principle  is  settled  and  established,  that  the 
heir  is  a  trustee  for  the  devisee.  I  admit  the  difference  in 
Ae  ^  case  of  a  will  and  a  conveyancie  afterwards  for  a  partial  [  *  ] 
purpose^  the  testator  then  dying  without  taking  back  the 
legal  estate;  for  a  Court  of  Equity  has  only  to  decide,  to 
whom  the  beneficial  interest  belongs.  A  Court  of  Equity 
deehres,  he  did  not  mean  to  revoke;  and  therefore  holds 
him  a  trustee  for  the  devisee,  and  not  for  the  heir ;  and  directs 
a  conveyance. 

CoDfflder  then,  what  circumstances  make  a  revocation,  which 
is  dearly  a  revocation  at  law,  no  revocation  in  equity.  What 
is  a  irevocation  in  equity  i   They  are  flilly  stated  in  Caw  v. 
Haffardf  and  in  the  note  of  Mr.  Serjeant  WiUiams  in  his  very 
vahiaUe  edition  of  Saunders^s  Reports  (99).    He  there  ex*- 
presses  a  doubt  as  to  what  was  said  by  me  as  to  the  operation 
of  a  fine  ( 100.) ;  where  there  is  no  deed  to  declare  the  iises ; 
and  I  think,  he  is  justified  in  that  doubt.   The  result  of    Any  altera- 
these  ctkses  is,  that  any  alteration  of  the  estate,  or  a  new  tion  of  the 
estate  takei^  is  at  law  a  revocation;  whether  for  a  partial  ^'^^  ^ 
<Hr  a  general  purpose ;  to  which  circumstance  a  Court  of  Law  estate 


or 


taken,  is  at 


cannot  advert:  neither  ought  they  to  take  any  notice  w  . 

•.  -1  1*1  r«ii      law  a  revoca- 

arodes,  or  covenants,  charging  the  estate  in  equity.    Ihey  whether 

have  only  to  look  at  the  will  and  the  subsequent  deed ;  and  for  a  partial  or 

say,  whether  at  law  the  old  estate  b  changed  and  a  new  estate  a  general  pur- 

aoqoiied.  pose ;  tp  which 

CcHinder,  in  what  cases  Courts  of  Equity  have  controlled  aCooftofLaw 

die  law;  not  upon  the  ground  of  a  partial  purpose  only,  nor  ^^^^^^^^^^j^i 

upon  the  act  bcSng  done  without  an  intention  to  revoke ;  for  ^^^^ 

that  will  not  authorise  a  Court  of  Equity  to  interfere.    A       notice  oC 

Court  of  Equity  has  never  interfered  with  the  operation  of  a  article^  or  co- 

win  and  a  subsequent  deed,  where  the  testator  at  the  time  of  venants.charg- 

the  win  had  thd  same  estate  at  law  and  in  equity.    But  where  ^  ^be  estate 

Us  beneficial  interest  is  different  from  his  legal  one,  or,  where     cqiiity ;  but 

the  ^® 

XT  1  T  A«r«      ^  A  "Pon  tbe  wil} 

•     («»)Vol.I,?77.  note4.  . 

(100)  Ante,  Vol.  II,  600,  m  the  note,  j^^j^ 

whether  the 

old  estate  is  changed,  and  a  new  estate  acquired. 
Vol.  VI.  Q  ^       _  ^ 
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the equitable  interest  is  devised,  and  the  legal  eitate  is  not 
affected,  and  the  testator  calk  upon  the  trustee  for  his  legal 
estate,  though  the  legal  estate  -  descends  to  the  heir,  yet  a 
Court  of  Equity  says,  as  the  whole  beneficial  interest  passed 
by  the  devise,  and  the  trustee,  if  the  devisor  had  died  without 
calling  for  the  legal  estate,  would  have  been  a  trustee  for  the 
devisee  ( 1 ),  the  mere  circumstance  of  the  devisor's  qloatfaiiig 
himself  with  the  legal  estate  shall  not  operate  as  a  xevocatioa 
of  the  devise  of  the  beneficial  interest.  Therefore  they  hold 
the  heir  a  trustee  for  the  uses  of  the  will.  This  is  expfessly 
laid  down  9  iaParsons  v.  Freeman^  and  is  not  denied  in  any 
case,  that  I  am  aware  of.  In  that  case,  it  is  to  be  observed  the 
testator  had  no  estate  at  all  at  law^  upon  which  his  will  could 
operate.  Therefore  the  conveyance  firom  the  trustees  was  a 
cfompletely  new  estate.  Suppose,  a  man  seised  in  fee  makes 
Us  will,  and  then  conveys  his  estate  to  a  trustee  for  Ibe  pay- 
ment of  debts :  the  law  has  nothing  to  do  with  the  porpose 
of  the  deed;  but  can  only  judge  pf  the  legal  operation  of 
tiie  deed.  But  equity  says,  the  estate  is  not  taken  out  of  the 
testator  substantially:  he  has 'the  same  estate  in  equity  as 
bdfore;  and  though  the  mode  amounts  to  a  revocationt  yet 
subject  to  those  debts  he  remains  in  equity  master  of  the  es- 
tate, as  before ;  and  the  will  continued  to  operate  upon,  his 
interest.  In  fact  they  consider  him  still  owner  in  equity;  and 
therefore,  if  he  calls  for  the  legal  estate,  by  which  at  law  he 
becomc^s  the  purchaser  of  a  new  estate,* not  affected  by  tfie 
will,  yet  equity  holds  the  heir  to  be  a  trustee  for  the  devisees^ 
Just  as  if  the  legal  estate  had  remained  in  the  trustee.. 

This  doctrine  is  applicable  also  to  this  case.  Th^  {Hrm- 
dples  are,  first,  that  equity  will  never  control  the  law;  eacqpt, 
where  the  testator  has  at  the  date  of  the  wfll  a  diffinent  in- 


cTTwherethe  ^^'^^^y  which  he  has  at  law  <  and  devises 

that  beneficial  interest;  and  then  only  takes  the  legal  es- 


(1)  Post,  Vol.  IX,  510,  and  the  note. 


beneficial  in- 
terest, being 
distinct  from 
the  legal  es- 
tate, is  devised,  and  the  devisor  afterwards  takes  the  legal  estate  without 
aoy  new  modificatioo  or  alteratioo  : 

Sdlyi  Where  having  the  complete  legal  and  beneficial  estate  M  the  date 
of  the  will  he  devests  himself  of  the  legal  estate;  bat  remains  owner  of 
the  equitable  interest;  as  in  the  case  of  a  mortgage  or  a  conveyance  for 
payment  af  debts. 


.tMs» 
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tite, '  widKHit  tmj  new  modification  or  alteration:  seemi^y,  1801. 
where  he  faai  the  complete  kcral  and  beneficial  estate  at  the  „ 
date  of  the  n^l;  and  afterwards  devests  himself  of  thie  legal 
etfate;  hot  etSl  remains  owiier  of  the  equitable  interest;  as'  OglandbA^ 
in  the  case  of  a  mortgage  or  a  conveyance  for  payment  of 
debts :  if  he  dies  without  taking  a  conveyance  of  the  legal 
estate^  his  equitaUe  interest  still  continues;  and  if  he'  bas> 
tikm  hack  the  legal  estate,  that  alone  wiH  not  revoke  the 
detise  of  the  equitable  interest.'  These  rules  are  clearly 
dedndbfe  from  the  series  of  determinations  of  great  Judges 
in  •q^Dty.   To  apply  them  t6  WilUams  v.  Owens.    If,  instead 
of  artidec,  the  testator  had  before  marriage  conveyed  to  a 
tfoatee,  in  trusik  for  himself  till  the  marriage,  then  for  himself 
ferfife;  remjunderto  the  issue  in  tail;  remainder  to  himself 
%  te$  then  tlsade  the  will;  and  then  had  called  upon  the 
tnwlee  to  convey;  and  he  had  c6nveyed/it  is  admitted,  that 
wooU  be  «  cemplete  revocation  at  law ;  but  as  clearly  it  would 
not  be  a -revocation  in  equity;  and  the  heir  must  convey  to 
die  Qaee  of  the  will.   In  principle  that  does  not  diflfer  *from     [  •  224  ] 
the  eaae  of  WiUUuM  v.  Owens.   The  devisor  was  bound  by 
die  articIeB;  and  he  might  have  been  compelled  to  convey 
leeordiiigly.   That  would  not  revoke  his  wiH.    Then  it  id 
strange  to  say,  if  the  conveyance  was  taken  from  a  trustee 
it  would  be  no  revocation,  but,  if  according  to  his  obligation 
he  himsdf  conveyed  to  the  same  uses,  it  would  be  a  revo* 
eation.   No  one  can  deny,  that  articles  are  in.  equity  equal 
to  a  conveyance.    No  one  can  deny,  that  he  remained  a 
trustee  to  the  uses  of  the  articles;  and  must  have  conveyed 
^ooovdingly,  if  he  had  been  cdled  upon.   Having  the  whole 
kfal  eetate  in  himself,  for  the  legal  estate  wais  entirely  un- 
tflfeeted,  instead  of  being  under  the  necessity  of  calling  upon 
a  tnuitee  to  convey,  he  conveys  himself  according  to  the 
articles.   Is  that  to  be  a  revocation,  when,  if  he  had  hap- 
pened to  have  conveyed  to  a  trustee,  instead  of  entering  into 
articles,  a  conveyance  from  the  trustee  would  not  have  had 
that  effect?    Such  a  determination,  if  it  does  not  reverse 
the  detemdnations,  which  have  hitherto  prevailed  in  equity,  .  ' 
will  id  my  opinion  overturn  every  principle,  upon  which  they 
have  been  decided. 
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It  b  not  a 
neoeMtry  con- 
sequence, that 
the  bill  will 
not  be  dis- 
missed 9  be- 
cause it  has 
been  retained 
for  the  pur- 
pose Of  a  trial 
at  law. 


I  hare  entered  much  at  large  into  this  qdestioti  ;  .  «a  h 
am  anxious,  that  the  groonds  of  opinion  upon  rerocation 
in  equity  should  not  be  nusunderstood ;  and  as  they  apply 
to  the  present  case,  I  thought  this  a  proper  opportunity  to 
state  them  at  laifge. 

To  apply  them  to  this  case.  It  was  contended,  that  Uiis 
deed  was  for  a  partial  purpose,  and  no  revocation :  but  I  am: 
of  opinion,  the  mode  he  took  was  clearly  a  revocation  at  law, 
provided  any  estate  passed :  jEmd  there  was  no  repulilication. 
If  the  devisor  conveys  for  the  purpose  of  suffering  a  recovery 
and  thereby  taking  back  to  himself  a  new  estate,  it  is  dearly 
a  revocation  at  law  as  well  as  in  equity.  It  is  said,  and  I 
think  it  is  probable,  that  the  only  object  of  the  intended 
recovery  was  to  give  effect  to  the  mortgage.  That  drcum- 
stance  alone  will  not  do,  if  he  does  it  by  way  of  recovery 
and  taking  back  a  new  estate.  Equity  will  not  interpose, 
except  in  the  cases  I  have  so  fully  enlarged  upon.  I-  am 
of  opinion,  this  deed  is  a  revocation  both  at  law. and  in 
equity;  whatever  was  the  intention  of  the  recovery  intended 
to  be  suffered.  The  consequence  is,  unless  there  was  a  re- 
publication, the  win  is  revoked.  Consequently  the  right  to 
the  fee-farm  rents  descended  *  upon  the  heirs  $  and  they  have 
forborne  their  claim  all  this  time.  I  shall  not  assist  the  Plain- 
tiffs. The  other  side,  one  would  tiiink,  would  have  come 
here  to  restrain  them  from  proceeding  at  law.  I  do  not 
mean  to  debar  them  from  any  right  they  may  have  to  remst 
any  decree  whatsoever  being  vaade,  after  these  questions  shaQ 
be  determined  at  law ;  for  it  was  determined  by  Lord  Kenytm 
in  Barber  v.  Geast  ( 2 ),  that  it  is  not  a  necessary  consequence 
that  the  Court  will  not  ultimately  determine  against  the 
Plaintiffs  in  Equity,  because  the  bill  has  been  retained ;  and, 
if' I  am  not  mistaken.  Lord  fi^yoii  dismissed  that  bill.  At 
present  I  do  not  think  myself  at  Uberty  to  dismiss  tiiia  UIL 
At  the  same  time  I  am  not  at  liberty  to  assist  the  PhdntiflEb. 
The  utmost  I  can  do  is  to  retain  the  bill,  with  liberty  for  the 
Plaintiffs  to  bring  an  action  in  the  name  ot LatoreneeiS),  to 
whom-  the  estate  was  conveyed  for  the  particular  purpose. 
Then  they  will  have  the  opportunity  of  taking  the  opinion  of 
a  Court  of  Law,  whether  there  is  a  revocation  ,  at  law,  or, 

whether 

(•>)  -2  Bro.  a  a  «L  (3)  2  Mer.  360. 
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whether  a  Court  of  Law  will  presume  a  republication  from* 
diis  long- poflsessKHU  That  is  the  only  deciree  I  shall  make; 
leaving  open  the  other  point,  whether  under  the  circumstances 
Ae  Plaintiffs  are  entitled  to  any  account,  or  to  what  length 
of  tfttie  they  may  go  back;  for  it  was  strongly  pressed  for  the 
Flaintiffi|  that  they  have  a  right  to  recover  in  a  Court  of 
Ecpdty  tliefle  rents  from  the  very  first.  That  is  perfectly 
ahnning,  if  a  man  having  a  trust  estate  may  lie  by  for  any 
lengdi  of  time,  pennitting  others  to  retain  the  whole  profit, 
and  tlien  eome  for  an  account.   There  must  be  some  limi- 


J80L 


I  am  of  ojMnion,  that,  if  this  is  a  revocatioit.  at  law,  and  I 
have  Tety  little  difficulty  at  present  in  sajring  it  is,  it  is  also 
a  revocadon  in  equity:  but  I  by  no  means  wish  to  have  it 
ttidnstood  that  after  so  long  an  acquiescence  the  Plaintiffs 
aie  futitled'  to  relief  in  a  Court  of  Equity.  Retain  the  biU 
widi  fiberty  for  the  Phuntiffs  to  bring  such  action  or  suit  as 
diey  may  be  advised  (  4 ). 

(4)  See  the  decree,  and  the   cation  in  equity  as  well  as  at 
Imd  Ckameelhr^B  judgment  on  law,  post,  Vol.  VIII,  106. 
Ae  appeal,  affirming  the  revo- 


Bai^modo 
Oglandeb. 


ADAMS  V.  CLAXTON. 
^HE  bin  was  filed  by  creditors  of  WilUam  Wood,  for  the 


[  226  ] 
Rolls. 
1801. 
Jnfy  9d,  etk. 
No  tacking 

purpose  of  obtaining  the  benefit  of  a  deed,  conveying  all  against  cre- 
his  estate  to  Adams  and  Claxton,  two  of  his  creditors,  in  di^ors  or  assig- 
Imst  for  the  benefit  of  his  creditors.   The  accounts  wei^  coLider" 
directed ;  and  the  Master  by  his  Report  stated,  that  the  late  ^^^^ 
Defiftndant  William  Clapton  under  an  assignment  made  to  him    Xrnstee  not 
by  die  testator  Wood  of  a  policy  of  insurance  upon  his  life  charged  with 
{nr  1S864  jiOf*  for  securing  1000^  advanced  by  Claxton,  re-  a  loss  by  the 

ceived  failure  of  the 
banker  to  the 

ageilt;  in  whose  hands  the  money  was  deposited  pending  a  transaction  for 
the  change  of  a  tmstee. 
No  Hen  nnder  the  circamstances. 

•Upen  farther  directions  a  question  decided  by  the  Master  was  opened, 
without  any  exception :  all  the  circumstances  appearing  on  the  report. 
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t^ived  the  money  from  the  Insurance  Office  upon  the  death 
of  Wood  f  and  he  clahned  to  retain  out  of  the  .surphis 
919/.  10«.  7d.  for  principal  and  interest  due  upon  a  sub- 
sequent promisory  note* for  300/.  payabk  a  year  after  date. 
That  question  was  submitted  by  the  Master  to  the  Courl 

Another  question  arose  upcm  llie  following  dbroumstanoeSj 
appearing  on  the  Report,  Adams  desiring  to  .be  discharged 
from  the  trust,  pi^nding.  the  transaction  for  the  change  of 
larustees  the  agent  for  the  trust  in  April  1796  receit^ed  three 
payments  on  account  of  the  trusty,  to  the  amount  of 
S52L  I5s,  8d,;  which  sum  was  deposited  with  Nighiifigmle, 
the  agent's  baxTker,  until  another  trustee  should  be  appointed, 
Or  some  banker  should  be  agreed  on  to  receive  the  trust 
money.  This  money  was  paid  in  in  the  agent's  name  aa  a 
tempofai^  matter  only.  Nightingale  stopped  payment*  The 
deed  contained  no  covenant  or  condition  for  depositing  the 
money  received  under  the  trust  in  any  bank,  until  it  should 
be  distributed.  Wood  died  a  few  days  after  the  eJCecutioii  of 
tjie  deed.  The  question  was,  whether  the  trustee  was  per- 
sonally liable  to  that  loss. 

The  third  question  arose  upon  the  following  facts.  The 
testator  Wood  effected  an  insurance  for  1000/.  upon  his  own 
life  on  the  6th  of  January,  1790.  Upon  that  policy  the 
following  indorsement  appeared  in  the  hand-writing  of  the 
testator  Wood: 

"  No.  9964.  6.  January,  1790.    Policy  upon  the  Hfe  of 

William  Wood  for  1000/.  annual  premium  30/.  13s.  payable 

5th  Jamuzry.    R.  B.'' 

The  Report  stated,  that  it  was  alleged  before  the  Slaster, 
that  the  two  last  letters  of  that  indorsement  were  intended  to 
signify  the  initial  letters  of  the  name  of  Rieliard  Boyfield; 
under  whose  will  the  testator  Wood  was  principal  acting,  as 
well  as  surviving,  executor ;  and  to  whose  estate  he  had  «s 
executor  become  xionsiderably  indebted.  The  Policy  was  dis- 
covered among  Wood's  papers,  delivered  up  by  him  in  Fe* 
bruary  1796  upon  his  making  the  assignment  of  hi|  effects  to 
trustees  for  his  creditors;  and  annexed  to  the  Policy  was 
found  the  following  paper,  all  in  Wood's  hand-writing:  "  The 
**  annexed  Policy  of  insurance  from  the  Equitable  Insurance 

«  Office 
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^  Office  Bia^friar^B  Bridge  for  securing  to  my  executors,  IBOl. 
''adiiiiiiistratorsy  orassigns,  the  payment  of  1000/.  upon  the  XdaLb 

erent  of  my  death,  is  hereby  agreed  and  intended  by  me  9. 
"  to  be  rested  in  Mary  Woodyean^  of  Camberwell,  Surry,  Claxtdk* 
widow;  in  trust  to  hty  out  the  same  and  apply  the  principal 
togeifaer  with  the  produce  of  25002.  3  per  cent.  Consob, 
now  in  the  Bank  in  my  name  but  bought  by  me  as  executor 
^  for  Ae  use  and  benefit  of  the  Bayfield  fiiii4ly>  and  together 
^  wi^  the  rents  of  the  late  Bichard  Bayfield's  estate  for  the 
^  benefit  of  Mrs.  Bayfield  and  said  Mrs.  Woadyear  for  Aeir 
^respective  Hves  and  then  to  be  applied  for  the  use  of 
^  llerjf  Woodyear*B  child  or  children  eccording  to  the  will  of 
^tfae  said  Biehard  Bayfield;  and  I  do  further  agree,  that 
^  die  said  Mary  Woadyear  shall  have  a  Ken  upon  the  said 
^  PoKej  of  assurance  for  the  said  sum  of  one  thousand  pounds 
la  'be  appHed  for  the  purposes  accordingly ;  dnd.  which 
^PoGey  so  hereby  assigned  or  agreed  or  intended  so  to  be 
^  vested  in  the  said  M0ry  Woadyear  as  aforesaid  is  Nov  9964 
''and  bears  date  the  6th  day  of  January  1790;  as  witness 
my  hand  this  18th  day  of  April  1790.         Wm.  Wood:* 

Upon  the  S5th  oi  January ,  1797,  Claxtan  received  -  the 
aonej  in  respect  ai  that  Policy:  which  he  invested  in  stock; 
md  be  transferred  the  stock  to  the  Aecountawt  General  ;  and 
invested  the  dividends.  The  Master  stated/  that  he  con* 
ceivedf  the  testator  fFooef  did  by  the  ^d  paper  so  appro- 
pnate  the  benefit  of  the  Policy,  that  the  persons  interested 
under  the  will  of  Bayfield  have  a  right  to  the  benefit  of  the 
monies  arising  therefrom. 

The  cnnse  eame  on  for  forther  directions. 

ytt.RondUy  and  Mr.  Stede,  for  the  Defendant  CZfl^rtoit^ 
the  personal  representative  of  the  trustee,  upon  the  second 
qo^stkm  insisted,  the  trustee  was  not  to  be  charged  with  the 
money  paid  into  the  bank  of  Nightingale  :  the  trustee  having 
dealt  widi  this  money,  till  the  appointment  of  another  trustee^ 
Just  as  he  would  with  his  own  property,  and  for  the  benefit 
of  the  parties,  Ktughi  Lard  Plymouth  {6)^  Ex  parte 
Bekhier{&). 

(5)  ZAtk.Am.  3Sl,  839.    Eowtk  v.  HmeeU, 

(«)  Aai6. 218.  Baean  v.  Bacon,  III,  666.   Balchen  v.  Scott,  II, 
Powell  V.  Evantf  ante,  Vol.  V,   678 ;  see  tbo  note,  679. 
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Mr.  PiggoU^  Mr.  Richards,  and  Mr.  Hari,  for  the  Plain- 
tiffsy  upon  an  intimation  from  the  Master  of  ike  Rolls,  that 
it  would  be  impossible  to  charge  the  trustee,  gave  up  that 
point. 

Upon  the  third  question  they  contended,  that  under  these 
circumstances  Wood  covld  not  give  one  creditor  this  pi^ 
ference.  Without  delivery  of  the  instrument  it  could  not 
be  an  assignment.  He  never  mentions  it  ;  keeps  it  for  two 
or  three  years,  until,  executing  the  deed  of  .  trust,  he.  de- 
liver* it  with  his  other  papers  to  the  trustee.  .  As 
creditors  it  cannot  possibly  prevaiL  A  lien  springs  from 
tract;  Here  the  persons,  who  claim  this  lien,  ,  knew  nothing 
of  it.  • 


Mr.  Sutton  and  Mr.  Raithby,  for  the  personal  representa- 
tives o{  Bojufield,  insisted,  that  a  preference  might  be. given, 
if  not  with  a  fraudulent  view,  or  in  contempktion  of  bank- 
ruptcy; and  that  this  was  an  appropriation:  the  money  being 
marked  out« 

ne  Master  of  t/ie  Rolls  asked,  how  it  was  to  operate ; 
being  admitted  not  to  be  an  assignment  He  must  give 
them  or  some  one  on*  their  behalf  power  over  it.  If  any 
thing,  it  seemed  to  be'  of  a  legatory  nature^  to  take  effect 
idfler  his  death.       .  '  . 


The  Master  of  the  Rolls. 
Upon  the  first  question,  the  claim  of  the  representative  of 
Claxton  to  retaij^  beyond  the  1000/.  so  much  of  the  money 
as  wiU  pay  him  the  subsequent  debt  upon  a  note  of  hand, 
under  the  circumstances  I  am  of  opinion,  that  daim  cannot 
*  be  allowed.  At  the  time,  when  the  assignment  was  made  to 
the  trustees  for  the  benefit  of  FTpocTs  creditors,  Claxton  had 
^  assignment  of  this  Policy  to  secure  the  sum  of  1000/L  and 
no  more.  By  that  assignment  every  thing,  which  it  was.  com- 
petent to  Wood  to  assign,  passed  from  hini  to  his  trustee; 
and  consequently  the  equity  of  redemptio|;i  of  the  Policy  so. 
pledged.  Claxton  had  not  at  that  time  received  the  money 
upon  the  Pplicy.  That  might  have  raised  a  different  consi- 
deration; 
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deration;  if  be  had  the  money  in  his  hands:  but  he  was  1801. 
mmij  a  mortgagee  for  1000/.  It  is  clearly  settled,  that,  in 
the  case  of  a  mortgage  the  right  to  attach  a  subsequent  debt 
to  the  mortgage  cannot  be  made  aTailable  against  an  assignee 
af  the  equity  of  redemption.  That  has  been  repeatedly  de« 
terauned  in  the  case  of  real  estate.  Trovgkkm  y.  Tnmgh^ 
Im(7).  The  anonymous  case,  (8)  %  Ves.  662.  Beams  v. 
Bamee{9)  is  a  still  stronger  case;  wher^  a  trust  for  the  be- 
nefit of  creditors  was  raised  by  the  wiH  of  tiie  mortgagor. 

With  sespect  to  pledges  of  personal  estate,  Demambray  v* 
Melealfe  (10)  arose  upon  a  pledge  of  jewels.  The  party 
afterwards  borrowed  other. suihis  upon  a  general  account;  and 
k  insisted  upon  his  right  of  redeeming  the  jewels  upon  pay- 
nent  of  the  first  sum  only.  It  was  held,  that  he  mUst  pay  the 
wMe:  but  it  was  admitted,  that  if  there  had  been;  bond  cre- 
ditors, or  in  case  of  a  bankruptcy,  the  pledge  could  have  been 
retained  only  for  the  first  sum ;  and  tiie  creditor  in  the  case  of 
abankruptcy  must  have  come  in  under  the  commission  for  the 
remainder.  In  Vamderzety.  WWm{\V)  there  was  an  assign- 
9)ent  of  bonds  to  secure  1000/L  borrowed  by  the  te8tat(Nr  from 
Us  bankers.  At  that  time  he  was  indebted  to  them  in  more ;  • 
and  he  continued  indebted  in  more  to  his  death.  His  e^cecu- 
trie  filed  a  bill  to  redeem.  The  bankers  insisted  upon  the 
ri^t  to.  tack;  and  so  standing  the  case,  it  would,  I  think, 
liavebeen  held,  that  they  must  be  paid  the  whole :  but  it  was 
kiaisted,  that  a  bill  had  been  filed  by  creditors,  and  a  diecree 
made.  Lord  TkwrUm  seems  to  have  held,  that  *  would  have  [  ^  230  ] 
made  it  a  question  with  creditors,  not  with  the  executrix 
nnply;  stating  tiie  principle;  that,  where  the  equity  has 
paased  to  an  assignee,  you  cannot  insist  upon  retaining  against 
the  assignee.  In  tiiis  case  the  equity  of  redemption  passed 
by  the  assignment  for  the  benefit  of  Wood's  creditoirs;  and 
dieiefore  ClaxUm  Clumot  insist  on  paying  himself  tiie  'addi- 
suyn. 


(7)  1  Vt$.  89. 

(8)  The  naoie  of  that  case  is 
Jaehtm  v.  La^gfordi  J«/y2l8t, 
)755,  Reg.  Ub.A  .llM. 

(0)  3  Atk.  630. 
'  (10)  Pre.  Ck.  410.    2  Fem. 


601,   See  Jonu  v.  Smith,  ante, 
Yol.  II,  372.  The  decree  in  that 
case  waa  reserved  by  the  House 
of  Lords. 
(11)  3J?ro.C.  C.21. 
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l^Ol*  The  other  question  arises  in  consequence  of  a  reference  to 

Jl^^^2^^  Master  to  inquire,  to  whom  a  Policy  of  insurance  upon 

Wood  *s  Kfe,  or  the  nKmey,  that  may  be  received  diereoiif 
Olaxtok.  belongs.  The  Report  states  all  die  circumstances ;  and  co»- 
dudee,  that  the  Master  conceives,  the*  testator  Wood  did  by 
tiiat  .  paper  writing  so  appropriate  the  benefit  of  .  the  PoHey, 
that  Hie  persons  interested  under  the  will  otBoyfieU  have  a 
right  to  the  benefit  of  the  money.  No  excej^on  is  taken  to 
the  Report:  but  the  whole  matter  ^appears  upon  the  fiice  of 
it;  and  therefore  it  is  contended,  that  it  is  open  to  inqitire, 
whether  the  Master's  conclusion  is  right;  and  I  apprehend,  il 
is  so  open  (  IS).  The  date  of  this  paper  must  be  false;  fiir 
Bayfield  was  not  at  that  time  dead.  The  Report  does  not 
state,  whether  Wood  at  the  time  he  made  this  writing  was 
or  was  not  indebted  to  the  persons,  for  whose  benefit  he  pro- 
ftsdes  to  make  this  species  of  appropriation :  but  it  turns  ou^ 
and  appears  -  by  the  schedule,  to  the  Reporti  that  the  lepre* 
tatives  of  Bayfield  were  creditors  of  Wood  to  the  ext^t 
of  It  is  contended,  that  this  was  such  an  appropria- 

tion as  gives  these  persons,  the  representatives  of  Bayfield^ 
a  Ken  against  the  creditors.  It  is  admitted,  this  Policy,  when 
first  made,  was  entirely  Woad^%  own  property.  It  could  not 
haive  been  procured  in  trust  fi>r  them;  for  then  Bayfield  was 
not  dead ;  and  they  had  not  become  his  represaitatives.  Being 
Wood's  own  property,  how  did  it  cease  to  be  so  ?  Has  it  been 
transferred?  How  has  any  other  person  acquired  a  lien ;  so 
as  to  prevent  the  efiect  of  any  general  or  special  assignment? 
This  paper  is  quite  insufficient  for  that  purpoi^e.  I  do  not  veiy 
well  know,  what  is  meant  by  an  appropriation  of  the  Policy  to 
a  debt :  how  a  man,  sitting  in  his  closet,  could  by  writing  m 
paper,  declaring,  that  certain  bonds,  or  part  of  his  stock,  should 
be  applied  to  a  particular  debt,  appropriate  that  property. 
That  is  not  an  assignment;  a  lien,  giving  that  creditor  «  r^t 
to  a  specific  application  in  his.  favour,  to  the  prejudice  of  ere* 
ditors :  who  might  in  any  other  way  have  obtained  a  right  to 
[  •SSI  ]  ♦  the  general  effects.  If  he  had  given  an  order  upon  a  par- 
ticular fund  to  a  creditor,  that  would  have  been  an  appropri- 
ation of  so  much  of  that  fund  to  the  debt;  and  the  creditor 
would  have  a  right  upon  that.    But  in  this  case  there  was 

no 

(12)  Brodie  v,  Barry,  l/ac,  ^Walk.  470. 
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DO  communication  between  the  creditor  and  the  debtor;  diere 
is  nothing  but  a  mere  piece  of  paper. .  It  is  not  even  written 
upon  the  Policy/ but  a  detached  slip  of  paper;  which  he 
ptos  to  it;  keeping  it  in  his  own  possession;  and  not  even 
coBununicadng  die  fact,  that  he  had  written  it.  He  might 
hgYQ  destroyed,  or  detached^  it.  He  keeps  it  some  years; 
mi  at  lagt  d^Ii▼en  it  -up  to  the  trustees,  to  whom  he  had 
Migned  the  whcde  of.hia  effects  for  the  benefit  of  Us  credi- 
too.  Bofc  there -is  no  statement  upon^the  paper,  that  it  is 
in  satiafaction  of  any  debt;  or,  that  he  owes  apy  debt.  The 
words,  as  far  as  they  relate  to  the  Policy  are  purely  words -of 
gift.  Perhapa  they  pight  have  operated  as  legatory  words ; 
IS  a  bequest  after  his  death.  There  is  no  mention,  thatitism 
tttisfiurtioii  of  any  debt,  or  that  any  debt  was  due.  I  only 
eoUect  fixMn  another  pact  of  -the  paper,  that  there  was  stock, 
<tanding  in  his  name,  pmchased  with,  the  assets  of  BoyfiM: 
Wt  that  goes  only  to  that  stock.  I  do  not  ooIlect>  that  any 
Mtiafiiction  of  that  debt  was  mtended.  It  is  said,  that  though 
tkis  Js  an  undelivered  instrument,  a  kind  of  contract  wkh 
binaeli^  and  in  his  .  own  power,  yet  it  was  all  he  could  do^ 
ijl  the  delivery^  that  could  take  place ;  for  he  had  embezzled 
part.of  the.  assets;  and  this  was  meant  as  a  satis&u3tk>n  for 
dttt .  embezzlement :  but  it  is  not  true,  that  this  was  all  he 
coQld  have  done.  He  might  have  assigned  it  immediately  to 
t trustee  upon  the  trusts  of  jBojf/EeM's  will;  .and  he  prp£essea 
to  intend  to  do  that.  This  does  not  purport  to  be  a  final 
iostnnnent.  But  it  .  rests  as  mere  de^daration  of  intention^ 
which  can  m  my  apprehension  produce  no  effect  whatBoeyer* 

Therefore  upon  this  question  the  Master  has  drawn  it 
wrong  conclusion ;  and  this  Policy  must  be  considered  as.  con* 
itituting  part  of  the  general  effects  for  the  benefit  of  the 
cr^tora  (13).  Upon  the  only  remaining  question  dedarei 
that  the  Defendant  ClaxUm  is  not  to  be  charged  vritb  the 
nooey  deposited  in  Nigktingale*n  bank. 


1801. 


Adams 


(13)  Vulliamy  v.  J^obU,  3  Mer.  503« 
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MOORE  r.  FOLEY. 

jjj^Y  indentures  of  lease,  dated  the  ISth  of  November^  17fi9» 
Lord  Foky  granted  certain  premises  to  Robert  Moares 
his  executors,  administratorsi  and  assigns,  for  the  lives  of 
his  three  children,  Robert^  Jamet^  and  Mary^  Moaret  and 
of  fte  longest  liver  of  them;  in  trust  for  them  successivdyt 
at  the  yearly  rent  of  GfiL  S«.  Ad. ;  and  ako  paying  At  .die 
decease  of  every  of  them,  the  said  Robert^  Jamet^  and  Mmrg, 
40^  as  a  heriot.  ,  / 

'  The  lease  contained  a  covenant,  that,  when  any  one  of 
them,  the  said  Robert,  James,  and  Mary,  Moore,  shoiiiA 
happen  to  die,  then  the  survivors  of  them,  the  said  Robert, 
James,  'and  Mary,  Moore,  their  heirs  and  assigns,  should 
within  one  year  next  after  the  death  of  suchtmeof  Robert, 
James,  and  Mary,  Moore,  as  should  first  happen  to  die,  pay. 
to  Lord  Fotejfi  his  heirs. or  assigns,  the  sum  of  4&1. 6s. ;  and 
that  Lord  Foley  should  upon  receipt  of  that  sum  and  request 
and  surrendering  the  said  grant  at  the  co9t  of  Robert  Moore, 
the  elder,  his  heirs  or  assigns,  grant  unto  the  survivors  9f 
them  the  said  Robert,  James,  and  Mary,  Moore,  and  .to 
such  other  person  as  the  said  survivors  should  nominate,  tbs 
premises;  to  hdd  to  the  survivors  of  them,  the  said  Robert, 
James,  and  Mary,  Moore,  and  such  other  person  fs  the  said 
survivors  should  nominate,  for  and  during  the  natural  Uvea 
of  such  two.  of  them,  the  said  Robert,  Jamesi  and  Mary, 
Moore,  as  should  happen  to  survive,  and  for  the  life  of  -sndi 
third  person  as  the  said  survivors  of  them,  the  said  Robert, 
James,  and  Mary,  Moore,  should  nominate;  and  for  the 
life  of  the  longest  liver  of  them,  for  their  natural  and  re* 
spective  lives  successively,  and  not  jointly,  at,  for,  and  under 
the  like  rent,  covenants  and  conditions,  as  were  therein 
contained  and  reserved;  and  moreover  it  was  mutuidly 
granted  and  agreed,  that  in  such  grant  tp  be  made  by 
Lord  Foley,  his  heirs  or  assigns,  iinto  Robeti  Moore,  the 
elder,  his  heirs  or  assigns,  (intrust,  as  aforesaid)  it  should 
be  covenanted  and  agreed,  that  when  and  as  often  as 
any  one  of  .the.  said  three  perspnS,  for  whose  lives  the 
said  grant  should  be  made,  should  happen  to  die,  then  the 
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of  them  should  within  one  year  after  the  deatb  of  1801. 
such  one  person  pay  to  Lord  Foley ,  his  heirs  or  assigns,  the  jIioom 
sum  of  4SL  &.  \  and  surrender  the  grant  ^en  in  being;  and 
horAFoky^  his  heirs  and  assigns^  should  upon  the  payment  Foley. 
of*  the  said  mcmey  and  sttrrenderiDg  up  of  such  grant  at  the 
lequeat  and  diarges  of  the  said  survivors  of  such  lessees  exe- 
tnte  another  grant  unto  the  said  survivors  of  such  lesseia»  far 
and  during  the  lives  of  such  two  of  the  said  persons  as  should 
be  then  Uving  and  for  the  life  of  such  other  person  as  the  said 
rarvifors  of  die  said  lessees  should  nominate  under  the  like 
rent,  covenants,  provisoes,  and  conditions  as  were  therein 
eontuned :  provided,  that,  when  any  two  of  such  persons,  for 
whose  lives  such  grant  should  happen  to  be  made,  should 
happen  to  die  within  one  year,  and  before  such  new  g(ant 
ought  to.be  made  according  to  the  true  meaning  of  the  said 
lease,  -  then  the  survivor  of  such  lessees  should  within*  one  year 
next  after  the  death  of  such  second  person  of  the  said  three 
persons,  for  whose  lives  such  grant  should  be  made,  pay  to 
Lord  JFbfay,  his  heirs  or  assigns,  the  sum  of  lOSA  6#. ;  and 
that  Loird  Foky,  his  heirs  or  assigns,  should  upon  receipt  of 
file  said  racmey  and  surrendering  up  of  the  grant  then,  in  bring 
at  the  request  rand  charges  of  such  surviving  lessee  execute 
another  grant  unto  such  surviving  lessee  ibr  the  lives  of  sudi 
aorviviiig  lessee  and  of  such  two  oAer  persons  as  such  sur- 
viving lessee  should  nominate,  at,  for,  and  under,  the  lake 
rents,  covenants,  and  conditions,  as  were  therein  mentioned 
and  contained:  Provided,  that,  if  at  wAj  time  Robert  Moore, 
die  dder,  his  heirs  or  assigns,  should  upon  the  deadi  of  any 
vat  or  more  of  them,  the  said  Robert,  James,  and  Mary  Moore 
select  or  refiise  to  pay  to  Lord  Foley,  his  heirs  or  assigns, 
the  said  respective  sums,  or  to  surrender  the  grant  then  in 
being,  and  accept  a  new  grant,  it  might  be  lawful  for  Lord 
Foley,  his  heirs  and  assigns,  to  enter,  and  hold,  until  he  and 
diey  should  have  received  the  said  several  and  respective  sums 
with  interest;  •  and  then  he  and  they  should  make  such 
grants,  -ftc.  as  he  and  they  ought  to  have  made,  if  the  money 
had  heesk  paid  at  the  time :  Provided,  that,  if  the  heir  of  Lord 
Fofey  should-  be  within  age  at  the  time,  when  the  new  grant 
should  be  made,  no  entry  should  take  place  till  a  month  after 
he  diould  have  attained  his  age.  ' 
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tiori  Foiey  died  in  1766.  ttobert  Mo&ref  the  younger,  (tMt 
of  the  lires,  died  upon  the  7th  of  July,  1798.  Upon  his 
decease  JaiTiAr  Moore  applied  for  a  renewal  according  to  the 
eoTenants  to  ^  Andrew  Foky,  dcTidee  m  trust  of  the  last 
T^cunae,  Ijord  Foley.  No  renewal  could  theb  be  made :  thfe 
present  Lord  Foley  being  under  twentj-one;  but  an  act  <yf 
Parliament  was  passed  emhhng  Asidrew  Foley  to  gtant-and 
ren^  leases.  In  Aprilt  1796,  before  any  renewal  Mary 
Moore,  another  of  the  lives,  died.  Upon  her  death  James 
Moore  applied  to  hare  two  new  Uyes  added;  offering  to  pay 
two  fines  of  4&1.  6$.  each.  The  parties  differing  as  to  dife 
proper  covenants  to  be  inserted  in  die  new  lease^  the  bill  was 
filed  hy  James  Moore;  and  a  decree  was  made;  teferring  it 
tbihe  Master  to  settle  a  leaser 

An  Exception  was  taken  by  the  Defendant  to  the  Master^ 
report,  approving  a  lease  containing  a  covenant  for  perpetual 
renewal:  viz. 

When  and  as  often  as  any  one  of  the  said  three  persons, 
for  whose  lives  the  said  grant  shall  be  made,  shall  die.  Lord 
Foley,  his  heirs  or  assigns,  shall  within  one  year  upon  pay- 
ment of  4^.  6#.  and  surrender  of  -the  grant  then  in  being 
execute  another  grant  to  James  Moore,  his  hein  or  assigns, 
for  the  lives  of  the  two  survivors  and  such  other  person  as 
James  Moore,  his  heircf  or  assigns,  shall  nominate,  undftrthe 
TSke  rents,  covenants,  provisoes,  and  conditions,  as  are 
herein  contained;  and  in  case  two  sucb  persons  die  vrithm 
one  year,  before  such  grant,  then  within  one  year  after  die 
death  of  the  second  of  die  three  persons,  for  whose  lives  the 
said  grant  shall  be  made,  hord  Foley,  &c.  shall  onpaydiiMt 
'of  109/.  6s.  and  surrender,  execute  a  new  grant  for  die  lives 
of  die  survivor  and  such  tWo  other  persons,  aa  should  be 
nominated,  at,  for,  and  under,  the  like  rents,  covenants,  'and 
conditicms,  &c. 

Mr.  lAoyd  and  Mr.  Zeim  in  support  of  the  ExceptioBy 
insisted,  die  rule  is  now  established,  that  a  general  covenant 
for  renewal,  subject  to  die  like  covenants,  &€•  is  exclusive 
of  the  general  covenant  for  renewal :  and  the  Goinrt  will  not 
withoutthe  strongest  words  insert  so  unreasonable  a  covenant. 
They  relied  on  Tritton  v.  Foote  ( 14)  and  the  note  there, 
Russell  V.  Darwin  i  15). 

(14)  2Bro.  a  C.  63C.  (16)  2  Bro.  C.  C.  039,  note. 
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Mr.  Bichards  and  Mr.  Cooke^  for  the  Iteport. 
These  cases  do  not  apply  to  this.  The  general  princf j4e 
until  the  decision  of  Trittan  v.  Fooie  and  the  case  before 
Lord  Camden  was  to  make  these  leases  perpetua%  renewable. 
But  there  are  two  coFenants  in  this  grant:  which  distinguish 
diis  case.  The  second  covenant  puts -it  out  of  all  doubt. 
The  covenant  now  proposed  is  the  very  covenant,  for  which 
they  have  stipulated.  This  lease  has  been  always  considered 
as  perpetually  renewable  from  the  very  first  gnaxti  which 
was  in  166S:  and  several  instances  have  been  found. 

Mr.  Lktjfd,  in  Reply. 
The  practice  is  not  material :  this  construction  upon  the^e 
covenants  being  very  modem.  Upon  what  ground  were  these 
cases  determined^  except  this ;  that  such  a  covenant  is  un- 
icaaonable.  The  covenant  for  renewal  was  included  under 
die  general  words  in  those  cases.  It  is  very  difficult  to  collect 
&e.  intention  from  tiiese  words ;  and  the  Court  yrSi  require 
(he  clearest  intention  for  this  purpose;  which  is  in  eflfect 
gifii^  BMSSf  the  estate. 


The  Master  of  the  Rolls. 
In  the  first  part  of  this  lease  nothing  is  stated  but  die 
fvemisesi  the  Uves,  for  which  they  are  granted,  and  the  rent 
payaUe;  If  it  rested  there,  the  lease  would  be  at  an  end,  when 
those  livea  dropped.  Then  comes  the  first  provisimi  for  re- 
newaL  If  it  rested  upon  that,  it  would  be  a  covenant  for 
upon  the  dropping  of  tiie  first  hib  only;  and  the 
Mment  they  had  got  a  new  life  in  the  place  of  that  one  that 
covenant  would  have  been  completely  satisfied;  unless  they 
could  baaat,  Aat  the  words  under  the  like  rent,  .covenants 
sad  eooditions,'*  were  meant  to  include  that  covenant  for  re- 
aewai;  and  that  in  the  seccmd  lease  a  farther  covenant  fcdr 
xcnewal  should  be  inserted.  But  it  does  not  stop  them. 
They  go  on  to  make  this  stipulation  with  regard  to  the 
covenant  to  be  inserted  in  that  new  tease,  to  supply  the  first 
fife,  that  should  dropi  that  in  such  graiit,"  (that  is  the 
gBsnt'to  fin  up  a  new  life  in  llie  room  of  that  first  dropping) 
jt  should  be  covenanted  and  agreed,  that  when  and  as  ofl;en 
jui  any  one  of  the  said  three  persons,  for  whose  lives  the 
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18Q1.  said  gfant  should  be  iiiade»  should  happen  to  dk,  ailother 
grant  should  be  made  for  the  lires  of  the  surviyors  and  such 
other'  person  as  should  ^be  nominated;  under  the  like  rent, 
PoLKT.  covenants,  provisoes  and  conditions,  as  were  therein  con- 
[  ^SS6  ]  tatned*'  The  mode  adopted  is  not  by  providing  directly,  how 
loog  these  renewals  should  go  on,  but  by  a  covenant  with 
regard.to  the  renewal,  to  be  introduced  into  the  second  lease.* 
Then  fellows  the  provision  for  the  case  of  two  of  them  dying 
^thin  a  year. 

This  is  all,  that  relates  to  the  fardier  renewal.  The  first 
agreement  is,  that  this  stipulation  shall.be  inserted  in  such 
grant;  that  is,  the  grant,  that  was  to  be  made  upon  the 
dropping  of  the  first  life ;  and  consequently  the  introduction 
of  this  stipulation  into  that  would  have  the  effect  of  entitling 
the  lessee  to  a  renewal  upon  the  death  of  every  one  of  the 
three  persons  comprised  in  the  second  grant.  I  lay  out  .  of 
consideration  the  first  lease.  The  second  will  become  in  the 
nature  of  an  original  lease;  when  there  is  a  grant  for  three 
lives,  with  this  stipulation  to  be  introduced  into  it;  that  when 
any  one  of  the  three  dies,  a  new  lease  ,  shall  be  granted  for 
the  lives  of  the  survivors  and  a  new  life.  Does  that  carry 
it  further  than  the  Uves  of  the  three  persons ;  whose  names 
shall  be  contained  in  that  second  grant?  I  am  of  opinion  it 
does  not.  There  is  no  stipulation  for  any  ulterior  event;  and 
there  are  no  general  words.  The  words  are  not firom  time 
"  to  time**  as  in  Fumival  v.  Crew  ( 16);  upon  which  words 
ImdHardwieke  laid  great  stress;  as  amounting  to  an  obli- 
gation to  fill  up  lives  upon  the  dropping  at  any  time :  but  this 
covenant  extends  no  fiirther  than  to  introduce  this  very  stipu- 
lation into  this  one  new  grant;  and  as  to  the  lives  only,  to  be 
contained  in  that  grant  But  the  Plaintiff  wants,  not  to  •  have 
it  introduced  into  this  first  grant,  after  the  original  one,  but 
to  have,  a  stipulation  for  the  same  proviso  in  the  subsequent 
grant ;  and  if  it  is  Necessary  to  introduce  it  in  the  next,  it  must 
be  in  ififinUum,  upon  this  principle;  that  I  can  fii\d  out  in  the 
first  a  clear  intention  for  ^  perpetual  renewaL  Otherwise  I 
cannot  carry  it  fiurther  than  the  dropping  of  the  three  lives 
introduced  into  the  second  grant.  So  the  Plaintiff  upon  the 
whole  would  have  tha  benefit  of  four  renewals :  one  under 

the 

(16)  3  Atk.  83. 
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flie  covenaht  in  the  original  grant:  then  having  got  his  three 
fives  again  he  has  that  stipulation,  when  any  one  of  them 
die.  There  are  no  general  words  of  any  kind.  They  stop 
short  at  thiat  daiise.  ^  The  covenant  is  specific,  to  introduce 
k  into  sdch  grant  only.  It  is  identified  and  a«^certained  hy 
what  18  stipulated  immediately  before,  that  it  b  the  grant 
upon  the  drooping  of  the  first  life ;  and  farther,  that  it  ex- 
tenda  to  the  three  lives  to  be  filled  up,  and  no  others.  ^  There 
is  not  a  word  expressing,  that  it  was  the  intention  of  the 
parties^  that  it  should  be  renewable  for  ever.  I  am  per- 
fectly at  a  loss  to  discover  a  ground  for  that  intention ;  as 
they  have  expressed  it.  Possibly  their  intention  was  for  a 
perpetual  renewal:  but  it  is  not  expressed:  nor  are  there 
any  general  words ;  from  which  such  intention  can  be  col- 
kcted* 

I  agree  with  the  late  Master  of  the  Rolls  in  Baynham  v. 
Gu^s  Hospital  (17);  who  says  (18),  ''  I  collect  therefore 

firom  these  cases  this ;  that  the  Courts,  in  England  at  least, 
"lean  against  construing  a  covenant  to  be  for  a  perpetual 
"renewal;  unless  it  is  perfectly  dear,  that  the  covenant 
"does  mean  it.  Fumival  v.  Crew,  SAtk,  83,  which  is  re- 
"  lied  on  in  Cooke  v.  Booth  ( 19 ),  had  clear  words  for  a 
"perpetual  renewal;  which  made  it  impossible  to  construe 
"it  otherwise.'* 

Thsre  being  no  dear  words  in  this  case,  nor  any  words  re- 
lative to  perpetual  renewal  but  the  parties  themselves  having 
liimted  it^  the  question  is,  whether  the  proviso,  that  the  re- 
newal diall  be  under  the  same  rents,  covenants,  and  conditions 
as  the  first  lease  shall  in  the  absence  of  more  positive  stipu- 
lation amount  to  a  perpetual  renewal.  Upon  Tritton  v.  Foote 
and  Russell  v.  Darwin  I  am  bound  to  hold,  that  a  covenant 
for  renewal  under  the  same  covenants  does  not  include  the 
covenant  to  renew,  but  that  it  means  only  a  second  lease,  not 
a  perpetuity  of  leases  (20).    As  to  Cooke  y.  Booth,  that  was 

not 


i60i; 


(17)  Ante,  Vol.  Ill,  295. 
Bayky  v.  The  Carporaiion  of 
Leowdnster,  I,  476,  and  the 
Bote.   3  Bro.  C.  C.  629. 

(16)  Ante,  Vol  III,  308. 
Vol,  VL  R 


(19)  Cowp.  819. 

(20)  Post,  Iggulden  v.  May^ 
YoLIX,  325.  DowUngv.MUl, 
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not  determined  upon  the  ground,  that  a  covenant  for  renewid 
did  operate  inclusively  of  that  covenant :  but  Lord  MansfMd 
goes  almost  entirely  upon  the  conduct  of  the  pertierr  fepeatod 
renewals  having  been  made.  With  regard  to  that  ntodtor  of 
construing  an  instrument  I  refer  to  Ba^nham  r.-Guy^sHcapi* 
tal ;  where  the  Master  qf  the  Rolls  strongly  proteM  ngihui^ 
itr  I  cannot  hold,  that  it  is  perfectly  clear,  this  eovebanCr 
means  a  perpetual  renewal:  on  the  contrary  the  parties^  if  dicgr 
meant  to  rest  upon  any  thing  as  a  covenant  for  perpetual  reh* 
newal,  must  *  have  rested  upon  the  words  "  under  the  fike 
"  rents,  covenants,  and  conditions;"  and  probably  they  didr; 
for  the  original  lease  was  in  1759 ;  at  which  period  these  de- 
terminations had  not  taken  place;  and  it  might  have  occurred 
to  those,  who  prepared  the  lease,  that  it  would  be  suffitaenk* 
For  the  reasons  I  have  given,  even  if  the  acts  of  the  parties,, 
which  are  said  to  have  b?eftupon  this  foundation  of  a  perpe- 
tual renewal,  were  in  evidence  before  me,  I  should  not  m6t 
upon  them ;  for  certainly  that  is  not  a  very  legal  mode .  of  con- 
struction ;  that  a  man,  having  done  an  act  without  being  bound 
to  do  it,  or  from  mistake,  shall  therefore  be  bound  for  ever* 
without  the  power  of  retracting  (2ly 

I  think,  this  Plaintiff  is  entitled  to  word  one  of  his  eoive* 
nants  a  little  differently  from  what  he  would,  if  he  had  not' 
conceived  he  had  this  right.  He  is  entitled  to  faiave  a  renewal* 
as  often  as  any  of  the  lives  drop ;  not  merely  the  first  He  is 
entitled  to  have  the  two  new  lives  put  in,  and  to  have  a 
newal  upon  every  one  of  them;  not  merely  upon  the  first ; 
as  he  has  now  shaped  his  covenant. 


The  exception  wad  allowed. 

(21)  Baynkam  v.  Gn^s  Hospital,  ante,  Vol.  Ill,  205. 
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GREGQ,  Ex  parte.  ^^^^ 

^JHySE  petitioner  became  a  bankrupt  in  1793;  and  a  dividend    Upon  a  se- 

of  1<^.  in  the  pound  was  paid  under  the  Commission.    In  baik- 

1799  he  again  became  abankfupt;  and  in  December  1800  a  ["P*^^  °® 

dividend  of       k  the  pound  was  paid  under  that  Commis- 

.  «  bankrupt :  the 

fton ;  and  m  Marm  foUowmg  at  a  meeting  for  the  purpose  6t  ^^^^^  ^^^^ 

maddng  a  final  dividend  the  effects  in  hand  appeared  to  lie  jng  15^.  Iq  the 

sufficient  for  a  farther  dividend  o(2s.6d.;  upon  which  the  pound. 

petitioner  claimed  an  allowance  of  7/.  10*.  per  cent.  (28). 

The  assignee  opposing  the  claim^  and  contending^  that, 

as  the  petitioner  had  before  been  a  bankrupt,  the  certificate 

under  the  scfcbnd  Commission  protected  only  hb  person ;  but 

the  aDowance  was  the  property  of  the  creditors  under  the 

second  Commission,  the  Petition  was  presented :  *  praying  an     [  *2S9  ] 

order  for  the  allowance  and  the  costs  of  the  Petition  out  of 

file  estate. 

In  opposition  to  the  Petition  an  affidavit  Was  made,  that  the 
deficiency  in  the  bankrupt's  accounts  did  not  appear  to  arise 
from  bad  debts  or  losses:  but  the  deponent  believes,  it  arose 
from  extravagance ;  and  that  his  effects  will  not  be  sufficient 
to  pay  more  than  13*.  6d.  in  the  pound. 

Mr.  PembertoH,  in  support  of  the  Petition. 

The  Petition  was  dismissed. 

(32)  Stat  5  Geo.  II,  c.  30,  t .  7,  repealed  by  ttat.  6  Geo.  IV,  c.  IG; 
which  gives  an  increased  aUowanoe.   See  1. 128. 


Rolls. 

HANSON  r.  GRAHAM.  ,  , 

Juiy  2d,  Qth. 

JAMES  GRAHAM  by  his  win,  dated  the  18th  ot  March,    'Hie  word 

1771,  gave  to  Mary  Hanson,  TTiomas  Hanson,  and  R^-  "  when**  in  a 

,  will,  alone  and 
becea  .  . 

unqualioed,  is 

conditional :  bat  it  may  be  controlled  by  expressions  and  circumstances : 
so  as  to  postpone  payment  or  possession  only,  and  not  the  vesting :  as, 
where  the  interest  of  the  legacy  in  the  interval  was  directed  to  be  laid  out 
at  the  discretion  of  the  executors  for  the  benefit  of  the  legatees,  it  vested 
fanmediately. 

R  2 


S39 


CASES  IN  CHANCERY. 


1B01.       becca  Graham  Hanson^  the  three  children  of  his  daughter 
H  anson     ^^^V  Hanson^  500/.  a-pieceof  4j9er  cent.  Consolidated  Bank 
9^        '  Annuities,  when  they  should  respectively  attain  their  ages  of 
Graham,    twenty-one  years  or  day  or  days  of  marriagei  which  should  first 
happen,  provided,  it  was  with  such  consent  of  his  executors  and 
truiBtees,  as  therein  mentioned ;  and  he  declared,  his  mind  and 
will  was,  that  the  interest  of  said  several  500/.  amounting  in 
the  whole  to  1500/.  4  per  cetU.  Consolidated  Bank  Annuities, 
so  given  to  his  three  grand-children,  as  aforesaid,  as  often  as 
the  same  should  become  due  and  payable,  should  be  laid  out 
at  the  discretion  of  his  executors  and  trustees  in  such  . manner 
as  they  or  the  survivor  of  them  should  think  proper  for  the 
benefit  of  his  said  grand-children,  till  they  should  attain  their 
'  respective  ages  of  twenty-one  years  or  day  or  days  of  mar- 
riage, and  to  and  for  no  other  use,  intent,  or  purpose,  what- 
soever ;  and  after,  devising  his  real  and  leasehold  estates,  and 
giving  two  legacies  of  10/.  each,  he  gave  all  the  residue  of 
his  personal  estate  to  his  son  Ismc  Crraham;  and  appointed 
him  sole  executor. 

The  testator  died  soon  after  the  execution  of  his  will.  Af- 
terwards, in  1774  Rebecca  Graham  Hanson  died  intestate  at 
[  ^  240  ]  the  age  *  of  nine  years ;  leaving  her  mother  and  her  brother 
Tfiomas  Hanson  and  her  sister  Mary  Coates  surviving.  The 
mother  died;  and  bequeathed  all  her  personal  estate  to  her 
son  Thomas  Hanson ;  and  appointed  him  executor. 

The  bill  was  filed  by  Thomas  Hanson  and  Mary  Coates 
SLgsAmt  Isaac  Graham  for  an  account  of  what  was  due  in 
respect  of  Rebecca  Graham  Hanson's  legacy  of  500/.  &c. 

Mr.  Richards  and  Mr.  W.  Agar,  for  the  Pl^ntifis. 
The  Plaintiffs  insist,  that,  though  Rebecca  Graham  Hanson 
died  under  the  age  of  twenty-one  and  unmarried,  she  took  a 
vested  interest  in  this  legacy.  Upon  the  first  part  of  the  be- 
quest there  would  be  a  vested  interest  immediately  on  attaining 
the  age  of  twenty-one  or  marriage:  the  word  when**  not 
malung  a  condition  precedent,  but  only  postponing  the  pay- 
ment; according  to  a  great  number  of  cases :  the  last  are  Doe 
V.  Leai&3)  May  y.  Wood (24f\  andBooth  v.Booth  (,25);  in 

7!tt^  which 

(23)  S  Term  Rep.  B.  JR.  41.       the  note.  III,  364,  to  Batsfard 

(24)  3  Bro.  C.  C.  471.  v.  Kebbell. 
(26)  Ante,  Vol.  IV,  399.  See 
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whidi  an  the  others  are  noticed.  Booth  v.  Booth  was  the  case 
of  a  residue;  upon  which  certainly  some  distinctions  have  been 
taken ;  and  Lord  Ahanley  in  that  case  acknowledges^  that 
there  is  some  distinction^  notwithstanding  what  he  says  with 
reference  to  Love  VEHrange  (  26 )  in  May  v.  Wood ;  which 
was  the  case  of  a  particular  legacy.  In  this  case  however  the 
rest'Of  the  will  puts  the  case  beyond  all  argument:  the  interest 
being  given  to  the  children ;  which  will  raise  a  vested  interest  % 
even  though  the  capital  should  be  given  in  words  importing  a 
ocmdngency.  Stapleton  v.  Cheales  (27)  is  the  leading  case 
apon  that  point;  which  was  acted  upon  in  a  great  number  of 
eases:  Fonnereau  Fonnereau  {28)^  Heath  y.  Heath{S9), 
Waleoi  v.  Hall  (  30  ),  Lampen  v.  Clowbery  ( 31 ),  or  Clobberie'9 
Cote  {Si).  In  this  case  the  time  is  pointed  out  on  account 
of  the  person,  to  whom  the  legacy  is  given. 

Bfr.  RondUy  and  Mr.  Martin^  for  the  Defendant. 
This  question,  like  all  others  upon  wills,  is  a  mere  question 
of  intention.  The  rules  that  have  been  established,  must  be 
admitted ;  tiiat,  for  *  instance,  .  mentioned  in  Stapleton  v. 
Cheales;  where  the  legacy  is-  given  at  a  certain  period,  and^, 
whefe  the  period  is  pointed  out  only  as  the  lime,  when  the 
benefit  intended  is  to  ccrme  into  enjoyment:  or,  as  it  is  better 
expressed  in  modem  times,  where  the  time  is  annexed  to  the 
substance  of  the  gift,  and  where  to  the  payment  only.  There 
never  was,  a  case,  in  which  the  time  was  more  clearly  annexed 
to  the  substance  of  the  gift;  where  it  has  been  more  clearly 
expressed  to  be  given  at  the  time  mentioned,  and  not  merely 
to  be  paid  at  the  time.  May  v.  Wood^  and  Booth  v.  Booth 
are. not  in  the  least  applicable:  the  time  being  immediately 
connected  with  the  payment.  The  Master  of  the  RoUa  in 
May.  V.  Wood  professing  to  lay  out  of  his  consideration  the 
words  equally  to  be  divided,"  overturns  the  whole  class  of 
eases.  In  the  same  case  the  Master  of  the  Rolls  also  pro- 
fessed not  to  distinguish  between  a  residue  and  a  particular 


(27)  Pre.  Ch.  317.   2  Vem.      (30)  2  Bro.  C.  C.  305. 


laoii 
Hanson 
Graham. 
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legacy : 


(2e)  3  Bro.  P.  a  337. 


(29)  2  Bro.  C.  C.  3. 


e73. 


(28)  3  Atk.  645.  1  Ves.  118. 


(31)  2  Ck.  Ca.  155. 
(3-2)  2  VeiUr.  342. 


Ul 
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1001*  legacy:  but  inBooth  v.  Booth  thai  is  retracted.  Kp  ease  haa 
H^«60K     determined,  that  the  words,  **  when,  ifi  at/'  alone  will  vert. 

Two  periods  are  here  mentioned ;  the  age  of  twenty-one,  or 
Gbaham*    marriage  with  consent   Suppose,  any  of  them  had  married 
without  consent :  would  it  have  been  vested  ? 

Upon  the  particular  intention  In  this  case  there  can  be  na 
doubt.  The  whole  residue  is  given  by  the  testator  to  bis  son« 
The  reason  for  fixing  these  periods  in  giving  the  legacies  to 
his  graad-K^ildren  ii,  that  those  were  the  times^  when  it 
would  be  necessary  for  them  to  receive  their  portions  or  ad- 
vancements; before  which  they  were  not  likely  to  have  ooca^ 
sion  for  them.  If  he  had  foreseen  the  event,  that  one  would 
die  at  the  age  of  nme  years,  he  could  not  haire  intended  the 
mother  to  take  what  he  gave  in  the  nature  of  a  portion  ;  pkc* 
ing  himself  in  loco  parentis.  That  circumstance  leads  to  the 
conclusion,  that  he  did  not  intend  the  legacy  to  vest,  if  the 
legatee  did  not  five  to  the  time  pointed  out  In  many  cases  the 
Court  has  gone-  expressly  upon  that  ground ;  holding,  that  a 
portion  from  a  person  in  loco  paremiis  would  not  vestf  thou|^ 
one  from  a  stranger  would.  I  admit,  a  legacy  given  at  the 
age  of  twenty-one  widi  interest  in  the  mean  time  wiU  be  vested^ 
The  reason  is,  that  when  the  testator  directs  interest  to  be 
paid  out  of  that  legacy  in  the  mean  time,  he  means  to  separate 
that  legacy  from  the  bulk  of  the  estate  immediately :  though 
it  is  not  to  vest  in  actual  enjoyment  until  the  future  time.  A 
considerable  distinction  arises  upon  the  circumstance,  that  this 
[  *  242  ]  is  a  *  legacy  of  stock.  The  dividends  are  something  actually 
existing;  and  a  distribution  is  necessary.  They  are  not  Uke 
interest  of  a  legacy  to  arise  at  a  future  time;  which  would  not 
exist  unless  particularly  given.  The  directum  Aerefore,  thai 
interest  is  to  be  paid  in  the  mean  time,  is  separating  that  finom 
the  rest  of  the  property.  The  dividends  must  arise;  whether 
any  disposition  is  made  of  them,  or  not.  The  early  autfaoritiea 
proceed  upon  technical  reasoning,  and  not  so  much  upon  the 
intention  as  the  subsequent  cases.  Upon  the  argument  from 
the  gift  of  the  dividends  the  words  of  contingency  are  nugatory. 
Though,  generally  speaking,  a  gift  of  the  interest  vests  the 
legacy,  a  direction  for  maintenance  is  not  equivalent  to  a  gih 
of  the  interest:  Puhford  v.  Hunter {33).  A  gift  of  the  divi- 
dends 

(33)  1  Bro.  C.  C.  410. 
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deiids  for  mainteiiatioe  is  not  equivalent  to  a  gift  of  Hie  inf)e«- 
TC8t ;  and  that  is  (lie  object  here. 

Mr.  Richards^  in  Reply. 
The  judgment  of  Lord  Ahaniey  in  May  v.  Wclod  certainly 
applies  to  the  first  part  of  this  will;  if  it  stood  alone.  His 
Loidship  - certainly  put  out  of  his  consideration  the  wc^ds 
^  equally  to  be  divided.''  Without  those  words  this  is  in  th^ 
same  terms,  upon  an  uncertain  event.  Booth  v.  Booths  though 
a  case  of  a  xesidue,  is  applicable.  But  upon  the  latter  part 
of  the  win  it  is  impossible  to  doubt.  All  the  cases  agree, 
diat,  generally  speaking,  a  gift  of  the  interest  vests  the  legacy. 
Thefe  may  be  cases,  I  admit,  where  the  interest  may  be  sepa- 
laled  from  the  body;  but  in  this  wUl  it  is  ^ven  in  respect  of 
die  body  of  the  legacy.  There  b  no  distinction  as  to  stock ; 
tliat  in  die  one  case  it  is  separated  more  than  in  the  6ther. 
Pidrford  V.  Hunter  does  not  apply.  The  maintenance  maj 
not  be  equal  to  Ae  interest  of  the  legacy.  A  part  only  may 
be  given  fcxr  maintenance.  In  this  will  certainly  the  intention 
appears  to  vest  the  interest,  as  it  should  accrue  from  time  io 
tfne.  It  is  not  ^ven  for  maintenance ;  as  it  was  specifically 
in  Heath  v.  Heath.  But  the  interest  is  given ;  and  upon  the 
[  rule  that  draws  the  substance  with  it. 


Idfi. 


Hamsou 
Graham* 


JHe  Mastcr  of  the  Rolls. 
The  question  is,  whether  this  legacy  vested.  It  is  con- 
tended for  the  Plaintiffs,  that  it  did  vest^  upon  *  two  grounds ; 
1st.  they  say,  it  would  have  been  vested ;  supposing,  there  was 
notluog  more  than  the  words,  with  which  the  clause  begins; 
^ad>  that  if  it  rested  upon  a  legacy,  when  the  legatee  should 
attain  the  age  of  twenty-one  or  marriage,  it  is  no^ir  settled, 
that  these  words  give  a  vested  interest ;  and  that  is  established 
by  jifay  V.  Wood;  and  undoubtedly  a  proposition  is  there 
laid  dowp;  which  would  have  the  effect  of  makkig  this  a 
vested  l^acy ;  if  it  is  true  in  the  extent  there  stated.  The 
pr^^xifition  is  there  laid  down  very  broadly  >and  generally  by 
the  late  Master  of  the  Rolls,'  that  all  the  cases  for  half  a 
century  upon  pecuniary  legacies  have  determined  the  word 
^  when,*'  not  as  denoting  a  condition  precedent,  but  as  only 

marking 
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Iq  the  Civil 
Law  the  words 
"cum"  and 
"ft,"  as  re- 
ferred to  le- 
gacies, are 
equivalent; 
and  from  that 
la^  this  rule 
and  inost  of 
our  other  rales 
upon  legacies 
are  borrowed. 
[  •244  ] 


marking  the  period/ when  the  party  shall  have  the  fall  benefit 
of  the  gift  ;  except  something  appears  upon  the  £e^  of  the 
will  to  shew,  that  his  boimty  shall  not  take  placei  unless  the. 
time  actuaUy  arrived. 

This  proposition  is  stated  so  broadly  and  generally,  that 
I  rather  doubt  the  correctness  of  the  Report.  Considering 
the  well  known  diligence  of  the  late  Master  of  the  Rolls  in 
examining  cases,  and  his  uncommon  accuracy  in  stating  the 
result  of  them,  he  would  hardly  have  drawn  this  conduaion 
firom  an  examination  of  the  cases ;  for  no  case  has  determined, 
that  the  word  when,"  as  referred  to  a  period  of  life,  standing 
by  itself,  and  unqualified  by  any  worda  or  circumatanceaf  has 
been  ever  held  to  denote  merely  the  time,  at  which  it  is  to 
take  effect  in  possession;  but  standing  so  unqualified  and 
uncontrolled  it  is  a  word  of  condition;  denoting  the  timef 
when  the  gift  is  to  take  effect  in  substance.  That  this  is  ao, 
is  evident  upon  mere  general  principles;  for  it  is  just  the 
same,  speaking  of  an  uncertain  event,  whether  you  say  when" 
or  /Mf"  it  shall  happen.  Until  it  happens,  that,  which  is 
grounded  upon  it,  cannot  take  place.  In  the  Civil  Law  the 
words  Cum*'  and  5s,"  as  referred  to  thia  subject,  are 
precisely  equivalent ;  and  from  that  law  we  borrow  all,  or  at 
least  the  greatest  part,  of  our  rules  upon  legacies ;  and  par- 
ticularly the  rule  upon  the  subject  immediately  under  caor 
sideration  in  that  case,  with  reference  to  the  words,  by  which 
a  testator  denotes  his  intention  as  to  the  gift  taking  effect,  or 
taking  effect  in  possession.  In  the  Digest  (34)  it  is  thus  laid 
down: 

^  "  Si  Titio,  cum  is  annorum  quatuordecim  esset  factus,  le- 
^*  gatua  fuerit,  et  is  ante  quatuordecimum  annum  decesaerit^ 
verum  est,  ad  heeredem  ejus  legatum  non  transire:  quomam 
non  solum  diem,  sed  et  conditionem  hoc  legatum  in  se  caa^ 
"  tinet.;  si  effectus  esset  annorum  quatuordecim.    Qui  autem 
"  in  rerum  natura  non  esset,  annorum  quatuordecim  non 
esse  non  intellegeretur.    Nec  interest  utrum  scribatur,  si 
annorum  quatuordecim  factus  erit,  an  ita :  cum  priore 
scriptura  per  conditionem  tempus  demonstratur ;  sequent! 
per  tempus  conditio :   utrobique  tamen  eadem  conditio, 
est." 


(34)  Lib.  30.  lit.  2.  s.  22. 
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It  is  very  trae:'  ihe  word  "when/*  not  so  standing  by  .1801. 
itself,  bat  coupled  with  other  expressions  or  circumstances, 
t^t  have  a  reference  to  the  time,  at  which  the  possession 
of  the  thing  is  to  take  place,  has  been  held  by  the  Civil 
Law  not  to  have  so  absolute  a  sense  that  it  caxmot  possibly 
be  controlled.  Another  passage  in  the  Digest  (35)  is  thus 
expressed: 

"  JSeius  Saiummus  Archigubemus  ex  classe  Britanica  tes* 
tamento  .fiduciarium  reliquit  heredem  Valerium  Maximum 
trierarchum :  a  quo  petiit  ut  fiUo  suo  Seig  Oceano,  cum 
ad  annos  sededm  pervenisset,  hereditatem  restitueret.  Seius  . 
"  Oeeamts^  antequam  impleret  annos,  defunctus  est.** 

Then  it  states,  that  a  claim  was  made  by  the  unde  of 
jSetiif,  as  next  of  kin,  which  was  resisted  by  the  fiduciary 
bar,  who  contended,  that,  as  Seius  had  not  Uved  to  the  age 
of  sixteen,  it  was  not  vested.    The  opinion  is  this: 

Si  Seius  Oceanus^  cui  fideicommissa  hereditas  ex  testa-^ 
"  mento  SeU  Satumini,  cum  annos  sedecim  haberet,  a  Valeria 
"  Maximo  fiduciario  herede  reslitui  debet,  priusqpam  prsefi- 
mtnm  tempus  -aetatis  impleret,  decessit :  fidudaria  hereditas 
"  ad  eom  pertinet,  ad  quem  caetera  bona  Oceans  pertinuerint : 
'^  qooniam  dies  fideicommissi  vivo  Oceano  cessit:  sciUcet  si 
"proiogando  .tempus  solutionis,  tutelam  ma^s  heredi  fidu- 
permisisse,  quam  incertum  diem  fideicommissi  con- 
videatur.** 

This  distinction  was  transferred  from  the  Civil  Law  to  ours ;  [  245  ] 
St  least  so  far  clearly  as  regards  pecuniary  legacies.  In  ihe 
case  cited,  Stapktm  v.  Cheales,  it  was  clearly  held,  that  the 
expressions  ^*  at  twenty-one,'*  or  "  if/'  or  "  when,"  he  shall 
attain  twenty-one,  were  all  one  and  the  same ;  and  in  each  of 
those  cases  if  the  legatee  died  before  that  time,  the  legacy 
lapsed. .  I  do  not  find  any  case,  in  which  this  position  has 
been  ever  contradicted.  In  Fannereau  y. Fomiereau  (36)  it 
was  dear,  if  it  had  stood  upon  the  first  part  of  that  bequest, 
it  would  have  been  held  not  vested.  Lord  Hardwicke  rests 
entirely  upon  the  subsequent  words,  as  controlling  the  word 

when;**' as  it  would  have  operated,  standing  alone.  That 
will  sets  out  precisely  as  this  does ;  but  when  it  went  on  with 

words, 

(35)  Lib.  -J6.  tit.  1.  8.  46.  (36)  3  Atk.  645.    1  Ves.  118. 
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Hanson 


icadoQ,  wkli  «  power  jto  die  truflteee  U>  lay  om  nj  part  of  the 
liriocipal  to  put  bimout  apprendoe,  and  the  remaiod^  to  be 
.QiuLUAU.  paid  io  him,  wben  he  should  attain  the  age  of  iwenty^fii^ 
it  was  clear,  upon  ihe  whde  nothing  but  the  jmyment  w»s 
postponed. 

Distinction  be-  A  distinction  has  been  introduced  between  the  eflbeC  of 
tween  a  legacy  ^^ng  a  legacy  at  twenty-one  and  a  legacy  parable  at  tlienty- 
at  twenty^ne  ^  borrowed  from  the  Ciyil  Law.  Tlie 

borrowed  from  "  Ex  bis  verbis,  do  lego  iElte  Severinss  filic  mem,  et  8e- 
the  Civil  Law,  cundae  decern :  quae  legata  accipere  debebit,  cum  ad  fegiti- 
but  disap-  *^  mum  statum  penrenerit :  non  conditio  fideioommiflao  vel 
proved.  m  legato  inserta :  sed  petitio  in  tempus  legitimafe  setada  dilata 

^vidfiturt^' 

For  there  the  words  were,  that  the  time  of  payment  wbs  to 
be  at  her  legitimate  age: 

^'  £t  ideo  si  JElisL  Severina  filia  testatoris,  cni  legatii»re- 

lictum  est,  die  legati  cedente,  via  functa  est:  ad  heredem 
^  suum  acdonem  transmisit;  scilicet  ut  eo  tempore  aolutio  int, 
^  quo  Severina,  si  rebus  humanis  subtracta  nsun  fuisset,  vices- 
^  simum  quantum  annum  sBtatis  implesset." 

This  distinction  however  has  been  held  by  some  Equity 
Judges  altogether  without  foundation ;  and  by  others  it  lias 
,[  ♦246  ]  been  treated  ♦  as  too  refined.  Lord  Keeper  Wrightf  in  Ymtes 
V.  Fettiplmce  ( 38  ),  alluding  to  the  distinction  in  OoMpInn 
attd  Swinburne  from  the  Civil  Law,  dedajred  it  altogether  wfth^ 
out  foundation.  Lord  Cawper  acknowledged,  thlit  St  was  at 
least  a  refinement:  but  he  thought,  it  was  now  well  eatar* 
Uished.  JjotdHafxlmeke  Ukewise  said,  it  was  originally  a  le- 
finement(89)*  But  in  what  did  that  refinement  consist  {  It 
was  not  in  holding,  that  it  ahould  not  vest  before  the  age  of 
twenty-one,  but  in  holding,  that  it  should  vest,  though  the 
party-should  not  attain  that  age :  their  opinioti  being,  tbat  it 
should  not  vest.  Then  why  should  we  refine  upon  a  refine* 
aient  by  deviating  still  more,  and  holding  arbitrarily,  that  the 
word  ^Vwhen"  standing  by  itself  does  not  import  condition  ; 

<S7)  Cod.  lib.  0.  Ut  63.  s.  6.        (39)  See  ante,  Mackell  v.  fPta- 
(38)  Pr€.  Ch,  140.  2  Vern.   ter.  Vol.  Ill,  536.    Bofytr  v. 
416.  Mackell,  W,  509. 
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I  ny,  tint  tkaiMng  by  Hself  it  does  import  condition;  and  it 
lequimr  other  words  to  shew,  it  was  meant  to  defer  payment* 
But  aeeordii^  to  ihe  report  of  the  judgment  in  May  v.  Wood 
It  IB  quite  the  reverse ;  that  standing  alone  it  imports  delay  of 
payment ;  and  other  words  are  necessary  to  shew  a  condition. 
That  is  a  distinction  upon  a  distinction;  which  original  disdnc* 
6m  has  Iby  several  great  Judges  been  held  to  have  been  origi- 
luBf  a  refinements  The  only  cases  alluded  to  in  May  v.  Wood 
are  cases  of  real  estate;  beginning  with  J3ora«#oii'«  Case  (40) ; 
and  ending  with  Do^  V,  Z^a.  The  principle  of  them  all  is 
Hated  by  Lord  Mansfield  in  GoodtUle  v.  Wkiiby  ( 41 )  in  away, 
fluKt  renders  them  perfectly  consistent  with  the  opinion  I  enter-" 
tain  as  to  the  word  wheny**  standing  by  itself,  unqualified  and 
montrolled.  Lord  Ma;i{^M' there  lays  down  these  rules  of 
constructicM] : 

**  Isty  Wherever  the  whole  property  is  dfedsed,  with  a  par* 
^  ticolar  intertot  given  out  of  it,  it  operates  by  way  of  ex- 

ception  oat  of  the  absolute  property:** 
9dlj,  Where  an  absolute  property  is  given,  and  a  parti* 
^odar  interest  in  the  mean  time,  as  until  the  devisee  shall 

come  of  age,  &c.  and  when  he  shall  come  of  age,  &c.  then 
^  to  him,  &c.  the  rule  is,  that  that  shall  not  operate  as  a* 

condition  precedent,  but  as  a  description  of  the  time,  when 

the  feimdnder-man  is  to  take  in  possession/* 

There  could  be  no  doubt  of  the  intention  there.  Every 
Aing  wto  given  to  the  trustees  for  the  benefit  of  the  faifant. 
He  was  entitled  ultimately  to  have  the  whole.  The  reas<m  of 
gifing  to  the  trustees  in  the  mean  time  evidratiy  was,  that  he 
was  not  intended  to  have  the  possession  and  management  until 
4e  age  of  twenty-one. 

Upon  exactly  the  same  ground  was  Boraston*s  Case.  It  was 
sot  alleged  in  that  case,  that  these  were  not  words  of  contin- 
gency taken  by  themselves :  but  it  was  said,  you  must  model 
these  fmapt  words :  so  as  to  get  at  the  intention  from  the  whole 
will.  The  evident  intention  was  to  defer  payment  for  a  par* 
ticular  purpose ;  as  if  he  had  calculated,  how  many  years  it 
woold  take  to  pay  off  his  debts,  and  in  how  many  years  Hugh 
BoraeUm  would  attain  the  age  of  twenty-one ;  and  if  given  to 
the  executors,  with  remainder  to  him  at  twenty-one,  it  would 
.  bo 
(40)  3  Co.  16.  (41)  1  Bur.  928. 
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1801.  be  dear  Tested  remainder*  The  Court  approves  tbat  argmnent 
of  the  Counsel;  but  does  not  say,  that*'  when/V standing  by 
itself,  would  not  have  made  a  condition.  So,  in  Man^ld 
Dugard  (  42  )  it  was  clear,  the  testator  meant  to  postpone  the 
enjoyment  of  the  son  for  the  sake  of  the  antecedent  benefit  of 
the  wife :  but  he  clearly  meant  a  vested  remainder,  not  oontinr 
gent,  whether  the  son  should  take  any  benefit  at '  aH  in  the 
estate. .  But  that  makes  a  very  different  question  from  this ; 
whether,  where  there  is  no  precedent  estate,  no  purpose  what- 
soever, for  which  the  enjoyment  was  to  be  postponed^  you 
shall  say,  the  enjoyment  only  is  to  be  postponed.  So  in  Doe 
V.  Lea  the  devisee  was  intended  to  have  the  whole  benefit:  but 
trustees  were  interposed,  to  keep  the  management  of  the  es- 
tate, until  he  should  attain  the  age  of  twenty-four;  with  a 
charge  out  of  the  rents  and  profits  to  keep  the  buildings  in 
repair.  There  w«r  a  reason  for  postponing  the  possession; 
and  it  was  evident,  nothing  but  tfie  enjoyment  was  intended 
to  be  postponed.  It  was  not  a  bare  devise  to  him,  when  he 
should  attain  twenty-four. 

If  those,  eases  therefore  had  occurred  as  to  pecuniary  lega* 
cies  there  is  no  ground  to  say,  the  decision  ought  to  have  been 
different ;  for  from  the  very  same  circumstances  and  expressions 
it  might  be  collected,  that  the  word  when  "  was  used,  not 
as  a  condition,  but  merely  to  postpone  the  enjoymait;  the  poa* 
[  ^248  ]     session  *  in  the  mean  time  being  disposed  of  in  another  way. 

It  is  impossible,  that  Lord  Mansfield^  and  there  is  nothing  in. 
his  judgment  indicating  it,  could  have  considered  the  word 
when  "  standing  by  itself,  as  other  than  a  word  of  ccmdition. 
It  is  impossible ;  for  only  two  days  before,  in  Go$e  v.  Net" 
«oii(43)  having  occasion  to  speak  of  legacies,  upon  a  note  pf 
hand,  which  he  compared  to  the  case  of  a  legacy,  he  says, 
"  but  if  the  time  is  annexed  to  the  substance  of  the  gift,  as  a; 
"  legacy,  if,  or  when,  he  shall  attain  twenty-one,  it  will  not 
'*  vest,  before  that  contingency  happens."  He  considered 
"  when"  precisely  the  same  as  "  if." 

Love  V.  L' Estrange {44)  seems  to  have  been  considered  a 
strong  authority  for  holding  when  "  to  operate  conditionally.. 
The  late  Lord  Chancellor  was  so  strongly  impressed  with  the 

idea^ 

(42)  I  Eq.  Ca.  AO.  195.  (44)  3  Bro.  P.  C.  307. 

(43)  1  Bur.  226. 
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idea  he  had  thrown  out  at  an  early  period  in  Monkhonse  I80t. 
Holme that  he  found  it  difficult  to  account  for  it  other-  h^^^^^i 
wise  than  upon  the  distinction  as  to  a  residue;  which  the  kte 
Master  of  the  Rolls  in  Booth  v.  Booth  acknowledged  there  Graham. 
nngfat  be.  But  it  was  not  necessary  to  resort  to  that;  for  Love 
w.  'L*Estrmige  may  be  warranted  upon  the  principles  laid  down 
in  QoodOtle  Whitby.  It  was  not  a  simple,  unquaUfied,  gift; 
but  there  were  many  circumstances  to  shew,  that  Walter  Nash 
wia  meant  to  have  the  benefit  absidutely ;  and  that  the  enjoy- 
ment only  was  postponed;  the  testator  giving  it  to  trustees  in 
the  mean  time;  and  applying  a  reason  for  withholding  the 
enjoyment  from  this  minor;  that  he  wished  him  to  follow  his 
trade  as  a  journeyman;  with  which  object  he  naturally  thought 
diat  fortime  would  interfere;  and  therefore  he  postpones  the 
cngoyment  of  it  until  the  age  of  twenty-four.  But  he  gives  it 
to  trustees  entirely  and  absolutely  for  the  benefit  of  Walter 
Naskf  to  improve  it  for  his  benefit ;  to  transfer  the  whole  to 
him,  when  he  arrives  at  that  age :  and  to  make  him  a  certain 
sDowanee  in  the  mean  time.  That  is  very  different  firom  a  simple 
bequest  to  him,  when  twenty-four;  for  if  that  had  been  a  le- 
gaey,  it  would  have  been  separated  from  the  residue  imme- 
Aafcely  upon  the  testator's  death;  and  must  have  been  paid 
over  to  the  trustees  immediately :  and  they  would  have  ma- 
naged it,  until  the  legatee  had  attained  the  age  of  twenty- 
four. 

Upon  the  whole  view  of  the  cases,  and  taking  the  reason  [  249  ] 
of  the  doctrine  and  the  origin  of  it  into  consideration,  there 
it  no  ground  whatsoever  for  the  generality  of  the  proposition, 
which  the  Master  of  the  RoUs  is  represented  to  have  laid 
down  vaMayY.  Wood.  To  that  proposition  the -following 
words  Are  added: 

''And  not,  where  he  has  merely  used  the  word  'when* 
"  for  the  sole  purpose  of  postponing  the  time  of  payment." 

If  the  Master  of  the  Rolls  meant  so  to  qualify  his  former 
proporition,  that  I  admit;  and  have  no  difficulty  in  lEigreeing 
to  it.  But  it  is  evident,  that  this  is  inaccurately  taken ;  for 
die  two  parts  of  the  proposition  do  not  accord.  First,  it  is 
Ud  down  generally,  ^'  that  it  requires  words  to  shew,  '  when ' . 

"  does 

(45)  1  Bro.  a  C.  296. 
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1801.       "  does  opeiate  cdoditbiially    in  the  latter  part^  it  ii^  istftt^, 
HAtisoN  ^     appears,    when   is  used  only  for  postpotaiag  |^y- 

ment,  it  shall  not  operate  farther.    Nothing  can  he  clearer 
OitAHAM.    than  that* 

*  In  this  cause  therefore  I  Aould  have  determined  against 

the  Plauitiffi;^  if  it  stood  merely  upon  the  first  worda^  But 
then  it  is  contended^  that  they  are  entitled ;  because  interest 
i»  given  f  and  that  they  come  within  an  established  rule  of  tbe 
Court  ;  that  though  such  words  are  used  as^  would  not  have 
vested  the  legacy,  yet  the  circumstance  of  giving  interest  is 
ain  indication  of  intention,  explanatory  i  and  denoting,  that 
the  testator  meant  the  whole  legacy  to  b^ong  to  the  legatee. 
On  the  other  side  it  was  contended,  that  the  interest  ia  not  so 
given  as  to  bring  it  within  the  general  rule,  but  .what  is  given 
A  direction  is  more  like  maintenance.  It  is  true,  it  has  been  held^  Aat 
for  maioten-     y^^^  ^^jj^g  effect  as  giving  interest  j  upon  this  principle ; 

Aewme eff°\  nothing  more  than  a  maintenance  can  be  called  fiwr; 
in  favoar  of  ^  shewn  to  be  necessary  for  maintenance :  hewever 

vesting  as  gir-  ^  interest  may  be ;  and  therefore  what  is  not  .ti^cep 

ing  interest.     o^t  of  die  fund  for  maintenance  must  follow  the  fate  of  tjb0 
principal ;  whatever  that  may  be.    But  by  this  will  it  is  dear^ 
the  whole  interest  is  given.    Can  there  be  any  doubt,  that  in 
this  case  all  the  interest  became,  as  it  fell  due,  the  absohite 
property  of  these  infiints,  as  separated  altogether  iEirotti  the 
residue?   All,  that  is  left  to  the  trustees,  is  to  determine,  in 
what  maimer  it  may  be  best  employed*   It  is  not  merely  so 
srach  of  the  interest  as.  shall  be  necessary  for  the  maintenance^ 
[^250  ]     but  the  interest  entirely,  *  separated  from  the  principaL  It 
la  therefore  the  simple  case  of  interest.    It  was  observed  for 
the  Defendants,  that  here  is  not  only  the  period  of  the  agep 
but  also  marriage  with  consent ;  and  it  was  asked,  suppoong 
toy  of  iSiem^  had  married  without  the  consent  of  the  exe- 
cutors, was  it  to  vest?   That  is  just. the  same  question.  If 
it  is  shifted  to  the  question,  whether  it  is  to  be  paid»  if  any 
of  them  married  without  consent,  the  execuitors  mi^^t  say^ 
no:  the  period  of  payment  had  not  arrived.    But  marriage 
with  consent  is  not  a  condition  precedent;  for  at  the  age  of 
twenty-one,  whether  married  with  consent  or  not,  they  woid4 
be  entitled.    That  therefore,  not  operating  as  a  condition 
precedent,  does  not  make  Wny  material  distinction.    The  le- 
gacy 
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gufljr  b  aeoompamed  with  an  absolute  gift  of  tih^  intcirest  180U 

which  according  to  the  established  rule  has  the  effect  of  Omhsoh 
Testing  it   I  am  therefore  of  opinion,  that  the  Plaintiffs  are  9. 

entitM.  GHAHIM. 


ROUNDELL  v.  CURREK  1801. 

^JpHE  late  Fbdntiff,  devisee  for  life  of  real  estates  and  es-    Order  for  a 

tates  directed  to  be  purchased  with  the  residue  of  .  the  transfer  and 

personal  estate  with  remainder  in  strict  settlement  to  his  first  payment  oat  of 

and  other  sons  in  tail,  remainder  over,  died  in  February  1801,  though 
.  ,      ,     .  1  ,    .  .11  the  caase  was 

immamed  and  without  issue,  havmg  attamed  the  age  of  g^g^j 

twenty-^ne.  death  of  the 

By  a  decree  pronounced  on  the  27th  of  May,  1786,  the  Plaintiff:  the 
wiDwas  estaUished;  and  the  PkintiflTs  right,  as  tenant  for  right  being 
Hfe,  deehtfed  j  and  directions  were  given  for  laying  out  the  dear- 
residue  in  stock,  to  the  account  of  the  personal  estate;  and 
the  residue  of  the  rents  and  profits,  interest  and  dividends, 
was  directed  to  be  paid  into  the  Bank  and  laid  out:  the  in- 
terest, rents,  &c.  to  be  placed  to  the  separate  aeeount  of 
the  infant  Plaintiff ;  with  Hberty  to  him  to  apply  at  the  age 
of  twenty-one,  that  the  Bank  annuities  purchased  for  hk 
beaeilt  and  the  cash  placed  to  his  account  may  be  trans- 
ferred and  paid  to  him.   Several  orders  were  made  fbr  laying 
mit  the  residne  accordingly. 

A  petition,  presented  by  the  Defendant,  the  father  ancf      £  251  ] 
admintstrator  of  the  late  Plaintiff,  prayed,  that  the  Accountant 
General  may  transfer  and  pay  to  the  petitioner  several  funds 
and  caah  standing  in  his  name  in  trust  in  the  cause  to  the 
separate  aeeount  of  the  late  Plaintiff. 

Mr.  Waoddegan,  in  support  of  the  Petition,  stated,  that 
the  object  was  to  obtain  this  money  out  of  Court ;  the  right 
bdng  clear,  and  these  fimds  detached  from  the  rest  of  the 
ciuae.  The  c^use  had  abated  by  the  death  of  the  Plaintiff; 
and  the  Defendant  could  not  revive ;  being  a  necessary  De- 
foidaiit,  as  the  only  surviving  executor  and  trustee  under  the 
win. 
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Lord  Chancellor  asked,  if  he  could  make  an  mder  in  a 
cause,  that  had  abated. 

Mr.  Lloyd  (Amicus  CurU)  said,  it  might  be  dcme  in 
the  case  of  an  abatement  by  the  death  of  one  Defendant; 
not,  if  there  was  an  entire  abatement  by  the  death  of  the 
Plaintiff. 

Mr.  HoUist  (Amicus  €uruB)  said,  where  the  right  was 
dear  by  former  orders  and  reports,  and  the  appUcation  was 
only  to  get  the  money  out  of  Court  upon  the  clear  right,  so 
established,  the  Court  would  make  the  order  without  re- 
garding the  abatement. 

Lord  Chancellor  said,  he  would  think  of  it ;  and  after- 
wards made  the  Order  according  to  the  Petition  (46). 

(40)  This  has  been  done  even  sfter  the  bill  dismissed :  Wright  y. 
MUchell,  post,  YoL  XVIII,  293.    Beames  on  Costs,  206,  a.  10. 
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^BOl.        Lord  DURSLEY  v.  FITZHARDINGE  BERKELEY. 
Jkly  1th,  9ih. 

Bill  to  perpe-  ^pHE  bill,  filed  by  four  infant  sons  of  Earl  Berkeley  against 
taate  testi-  his  two  other  infant  sons  and  against  Admiral  Berkeley 

many  of  the  ^nd  his  mfant  son,  stated,  that  Earl  Berkeley  under  the  will 
Swdntiffs  ^^^^  Berkeley  of  Stratton  is  seised  for  life  of  estates  in 
entitled  in  ?e*  county  of  Dorset;  with  remainders  to  his  first  and  other 
main-  ^  ^        *  remainder  ^  to  Admiral  Berkeley  for  life, 

der  in  t*^^]  and  to  his  first  and  other  sons  in  tail  male ;  remanider  to  the 
tail  after  an  testator's  right  heirs.  Earl  Berkeley  has  six  sons  livinjg: 
esUte  for  Ufe:  viz.  the  four  infant  Plaintiffs  and  two  in&nt  Defendants :  the 
eldest,  Lord  Dursley,  bom  in  1786;  the  second  in  1788; 
the  third  in  1789 ;  the  fourth  m  1795 ;  theb  fifth  in  October 
1796;  and  the  sixth  in  February  1800. 

The  bQl  proceeded  to  state  pretences,  that  the  Plaintiflb 
are  not  the  lawful  issue  of  the  Earl  and  Countess  of  Berkeley  f 
alleging,  that  they  were  not  lawfully  married  until  the  16th 

•  of 
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of  itap,  1796/  after  the  birth  of  the  Plaidtifi;  wlien  the  1801. 
Earl  waa  married  to  the  Countess  at  Lambeth  church  by  her 
maiden  name  of  Mary  Cokf  spinster ;  and  charged^  that  they 
mete  married  on  the  SOth  of  March,  1785,  at  the  parish 
church  of  Berieley  in  the  county  of  Gloucester  by  banns; 
which  were  published,  and  the  oeremony  performedi-  by  the 
E^rerend  AugMus  Thamae  Hupsman,  deceased  $  who  .  was 
pgnte  of  that  parish  nt  the  time  of  the  publication  of  banns^ 
and  Ticar  of  the  parish  at  the  time  of  the  marriage.  The 
second  marriage  was  solemnized  only  as  an.  act  of  caution  an4 
prudenoe  in  respect  to  any  children,  that  might  be  afterwards 
bMii:  the- first  marriage  having  been  a  condderable  tim^ 
conqeakd  at  the  request  of  the  Earl|  and  there  being  great 
reason  at  the  time  the  said  marriage,  was  made  public,  and 
di^  aeoond  .  marriage  had,  to  apprehend,  that  the  registry  of 
the  first  marriage  had  been  lost,  apd  that  a  difliculty  might 
occur  ip  proving  9uch  marriage  satisfiuMx>rily ;  particulmrly,  as 
tbpmmam  was  dead,  and  the  person,  who  officiated  as  clerk 
St  Ae  ceremony,  and  who  was  one  of  the  subscribing  wit- 
Msea.  to  the  marriage,  was  also  deitd,  or  not  to  be  found ; 
}mi  which  registry  and  the  entry  of  the  pubUcation  of  banns 
bave  latdy  been  found ;  and  as  evidence  the  Plaintiffs  charge^ 
that  tb^  Earl  being  desirous,  that  his  marriage  should  be 
l;ept  secret  for  some  time,  consulted  Hupsman  as  to  the  best 
vmumi^t  celebrating  it  so  as  that  it  should  not  be  known 
lo  Us  fnends.   Hupman  recommended  him  to  be  married 
St  the  jparish  church  of  Berkeley  by  banns;  which  were 
aeoQfdiogly  published,  and  the  marriage  had,  in  the  presence 
af  'William  Tmdor  and  Bichard  Bravmef  and  the  entry  was 
ijoiy  made  of  the  publication  and  the  due  registry  of  the 
aiarriagef .  signed  by  the  parties  and  the  witnesses.   The  bill 
frrAer  charged,  that  Hupsman  several  times  afterwards  and 
pmr  to  the  birth  of  the  Plaintiff  Lord  Dursley,  ^  informed     [  ^S5S  ] 
several  parsons  of  the  niarriage;  and  many  persons  in  the 
iwi^iboitfhood  believed  it;  and  the  Countess  herself  soon 
sfterwards  mentioned  it  to  the  Earl  in  the  presence  of  others ; 
and  he  did  not  contradict  her*   The  prayer  of  the  bill  was» 
iuX  the  testimony  might  be  perpetuated. 
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To  tilis  bin  the  Defendants  Admiral  Berkeley  Bnd  fm  sM 
put  m  a  demurrer ;  stating,  that  the  Plaintiffs  havfe  not  hf  ihm 
bill  made  a  case  to  entitle  them  to  have  their  witnesses  exa- 
mined,  and  their  testimony  {>erpetuated  against  the  Defen- 
dants ;  that  it  appears  by  the  bill,  that  the  two  other  Defendants 
are  the  natural  and  lalieful  sons,  bom  in  lawful  wedlock;  and 
that  they  are  tenants  in  tail  male ;  and  the  limitationa  to  Ad- 
miral Berkeley  and  his  first  and  other  sons  in  tail  male  are 
posterior  to  the  estates  in  tail  male  given  4o  the  other  Defen- 
dants; and'therefore  these  Defendants  are  not  necessary  par- 
ties* to  the  bill,  nor  6ught  to  have  been  made  DefendaAts;  and 
the  putting  them  to  answer  the  bill  and  to  be  parties  to  the 
examination  of  the  witnesses  tends  to  create  expence  upon  the 
part  of  the  Defendants. 

*  The  other  Defendants  waited  the  result  of  this  demuner.  • 


[  ♦as*  ] 


Mr.  Bicharde  and  Mr.  HolUet,  for  the  Demurrer. 
There  are  now  patties  upon  the  record,  who  are  tenants  in 
tail  in  remainder  anterior  to  any  interest  in  Admiral  Berkeley 
and  his  son.  How  the  P^intiffs  can  sustam  the  bill  against 
thbse  parties  b  not  now  the  question:  but  these  Defendants, 
who  have  demurred,  are  not  bound  to  answer:  nor  are  die 
Plaintiffs  efititled  to  perpetuate  testimony  against  them.  The 
habit  of  this  Court  is  not  to  bring  before  it  any  discussion  as 
to  real  estate  any  person  standing  in  interest  behind  a  dear 
^nant  in  tail.  In  selling  an  estate  for  the  payment  of  debts 
the 'familiar  practice  is  not  to  call  upon  any  person  as  a  De- 
fenidant,  who  is  posterior  to  an  actual  temmt  in  tail  in  exist- 
'ence  ;  upon  the  principle,  that  formerly  the  tenant  in  tail  had 
to  a  certain  extent  and  in  certain  cai^  the  absolute  inteirest  in 
'him;  and  now  such  an  interest  as  this  Court  considers  capable 
of  bebg  made  absolute.  He  is  always  treated  as  having  the 
whole  and  complete  interest ;  and  though  he  is  only  an  infim^ 
whose  acts  will  not  bind  him,  and  this  Court  does  not  require^ 
that  the  infant  should  have  a  Privy  Seal  for  the  poqKMe  of 
suffering  *  a  recovery,  yet  it  will  act  upon  the  estate  of  the 
infant  tenant  in  tail,  as  if  he  was  an  adult  tenant  in  fee;  dincl^ 
ing  a  ^ale,  &c.  This  sort  of  case  oa^net .  be  distingoisiied 
from  that  of  a  bill  for  payment  of  debts  and  other  fAmt)i^r 
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» i  but  must  bie  gowned  by  the  came  prindple.  In  tbe  1A01« 
one  ease  as  well  as  the  other  aH  the  interest  is  before  the, 
Court ;  when  the  tenant  in  tail  is  before  the  Court.  Suppose, 
Lord  Berkeley  was  tenant  for  life,  with  remainder  to  his  eldest 
son  in  fee ;  and  the  bill  was  filed  by  the  eldest  son  lAgainst 
J^vamX  Berkeley  %  who^  if  the  eldest  son  was  not  kgitimiate, 
wimld  be  the  heir ;  the  bill  could  not  be  maintained ;  for  clearly 
die  Defendant  woold  have  no  interest;  the  law  not  considering 
soeh  a  possibility.  There  is  no  case  upon  this  point;  though 
diere  are  some  bearing  an  analogy  to  it.  In  Mitford{4f7) 
cases  are  pui^  in  which  the  PlaintiA  had  no  certain  interest; 
In  diis  instance  the  Defendants  in  the  contemplation  of  the 
Coitft  have  Oidy  an  expectancy  and  possibility;  which  the 
Court  will  not  acknowledge.  In  the  case  of  the  ntet  of  kin 
of  a  lonatic  they  are  always  considered  as  having  more  than 
mody  an  expectancy;  for  the  Court  calls  upon  ihem  in 
die  application  of  tbe  personal  property  to  object  or  consent. 
They  have  therefore  an  inchoate  interest;  and  yet  they  have 
Boi^^to  file  a  bill;  having  only  that  sort  of  expectancy,  of 
wUdi'die  law  cannot  lay  hold.  These  Defendants  are  in  die 
sane  condition.  Tbete  is  a  distfaiction  between  a  bill  to  exa« 
■■ne  witnesses  de  bene  esse  and  the  bill;  the  former  is  gene<* 
idfy  ImHight  by  a  person  out  of  possession,  and  having  wit^ 
nssses  infirm  or  aged,  or  a  single  witness,  and  in  aid  of  his 
trial  si  law.  This  sort  of  bill  is  directly  the  contrary ;  a  bill 
bnmght  by  a  person  in  possession;  having  no  opportunity 
te  examine  his  witnesses  at  law;  the  party  meaning  in  fu- 
tvfe  to  resist.  PhUipe  v.  Carew{  48  ),  though  in  appearance  a 
bil  to  perpetuate  testimony,  was  in  fact  a  bill  to  examine  de 
kene  esse.  In  opposition  to  this  are  Parry  v.  Rogers  (49), 
and  a  dieium  by  Lord  Hardwieke  in  Brandlyn  v.  Orel  (50). 
Shirley  v.  Earl  Ferrers  ( 51 ),  was  also  a  case  of  examina- 
tion de  bene  esse;  and  by  a  manuscript  note,  it  appears^ 
lhat  the  order  was  made  upon  the  Defendant's  refosing 
to  go  to  issue  in  the  manner  proposed ;  and  upon  that 
Lord  Cbmcfen  refused  a  similar  application  upon  an  affidavit, 
^  that  the  witness  was  sixty-thre^  and  impaired  in  his  health:     [  *255  ] 

May 

(47)  Mitf.  138. 

(48)  1  P.  m//.  116. 
{4ff)\Vem.  441. 

S  2 


(50)  1  Atk.  571. 

(51)  9  P.  Will.  77. 
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JlfoySth,  I769(S2).  h^The  Duie  of  Dorseir,  Girdler(5Sy, 
respecting  a  right  of  fishery,  it  w«b  held,  that*  the  PkuBtiff 
was  entitled  to  examine  his  witnesses ;  as  he  was  m'  possession ; 
and  there  was  no  disturbance.  These  cases  really  do  not  apply 
to  the  subjects  In  SmUh  Y.  The  Attorney  GenertU{M^),  be- 
fore Jjord  BathurH,  assisted  by  Lords  Chief  Justice  Chey 
and  Chief  Baron  Skytmer,  it  was  laid  down  that  any  person 
having  a  reai  interest  in  teversion  or  remainder  may  file  suA 
a  bill;  and  the  Lord  ChaneeUar  referred  to  something  of  the 
same  kind  laid  down  by  Lord  Hmrdwieke^  In  Lord  Suffolk 
v.  Grtf^(  55  )/ which  is  similar  to  the  case  of  a  person  not 
disturbedi  but  liable  to  be  disturbed.  Lord  Hmrduncke  siud, 
though  it  is.  not  noticed  in  the  report,  that  be  did  not  know, 
in  what  ease  a  piuty  has  not  a  right  to  perpetuate  testimony ; 
but  that  he  must  have  a  right  present  or  future.  The  position 
hdd  down  in  that  way  is  not  supported  by  decisicmj  and  is 
much  too  large.  There  are  but  two  cases  on  the  subject: 
TyreU  v.  Co  ( 56 ),  and  Seaboum  v.  CkUetong  or  Seyhounke  t« 
Cl^ou  ( 57  )•  The  former  is  rather  against  this  demurrer. 
The  Defendant  to  such  a  bill  might  have  demurred ;  unletait 
was  alleged  that  the  marriage  had  actually  taken  pla6e.  The 
other  Case  appears  in  the  Register's  Book  (58)  by  the  name 
of  Seaboume  v»  Cliiion.  It  appears  from  the  Register's  BocA:, 
that  the  bill  was  filed  by  the  son  and  heir  of  Seaboume'tLgBODBt 
a  purchaser  under  a  forged  deed.  Mr.  Justice  ^rcA^  - was 
desired  by  the  Lord  Keeper  to  talk  to  the  Judges  upon  it; 
and  in  1670  the  bill  was  dismissed  upon  the  Plaintiff's  motion, 
with  40s.  costs :  the  Defendant  s  Counsel  stating,  that  she  had 
taken  advantage  of  a  slip  to  put  in  a  demurrer.  .It  is  easy 
therefore  to  conjecture  what  was  the  opinion  of  the  Judges 
The  bill  might  have  been  amended. 

Upon  the  second  point,  a  bill  of  foreclosure  is  never  filed 
jBgainst  any  one  except  the  tenant  for  life  and  the  first  tenant 

in 

(M)  Bat  in  Pearton  v.  Ward,      (64)  In  Chancery,  1777,  cited 
2  Dick.  648,  Lord  Thurlow  grant-    post.  Vol.  XV,  133,  0. 
ed  a  similar  application  ;  saying,       (55)  1  Atk.  450. 
he  would  hare  made  a  precedent,      (56)  1  RoU.  Abr.  383. 
had  there  not  been  one.    See      (57)  Nels.  125,  cited  2  Vem. 

Shelley  v.  ,  post,  Vol.  XIIF,    159.    I  Eq.  Ca.  Ab.  364. 

(68)  R^.  Book,  1699,  B.  foL 

(53)  Pre.  Ch.  631.  520. 1670,  B.  fol.  499; 
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in  tail :  ReynoldMn    Perkins  ( 59  )•   The  depositionB  takeir 
in  one  cause  maybe  read  in  another^  upon  the  same  question, 
against   parties  elaiming  under  the  same  title.     Terwit  v* 
Gre9kam{e0).  The  *  CorporcOion  of  L(md<my.  Perkins 
NevU  r.  JohHam  ( 6S ).   Earl  of  Bath  y.  Batftersea  (63}. 

AH  diese  partiea  are  equally  purchasers  under  the  same  wilL 
It  ia  Tery  extraordinary^  that  this  bill  should  not  hare  been 
filed  tSQ  after  the  death  of  Hupsman,  Theve  is  no  allegation^ 
that  Tudor  is  aged  or  infimu 

Mr,  Mtmsfieldf  Mr.  RomiUy,  and  Mr.  Stanley,  in  mp- 
port  of  the  bilL 
It  is  perfectly  established,  that  this  bill  lies  for  every  person 
having  n  legal  right  ;  which  he  cannot  bring  into  immediate 
dbcuaaibn ;  however  it  arises.*  It  is  so  described  in  Mitford  (  64)  ; 
and  the  instance  of  a  person  in  possession  without  disturbance 
18  put  only  a«  one  case^  to  illu^rate  the  general  doctrine  ;  and 
ill  a  subsequent  part(  65 ) .  i^  is  stated,  that  a  demurrer  to  this 
faiB  will  seldom  hold;  exceptingi  where  the  subject  ean  be 
immediately  investigated  at  law.  In  the  only  two  cases,  men* 
tkme^  te-  applicable,,  there  was  an  immediate  right#though 
not  immediately  vested.  Seaboume  v.  Clistom  is  the  only  case, 
in  which  it  is  said,  such  a  bill  could  not  be  supported  upon  a 
fevenion;  but  the  nature  of  the  case  shews,  no  bill  could  be 
supported.  First,  the  Plaintiff  was  a  volunteer:.  2dly,  the 
Defendant  was  a  purchasei:  under  a  forged  deed ;  which  he 
believed  good.  That  ground  appearing  on  the  biU  was  suffi- 
cient to  prevent  Equity  from  giving  any  refief  or  aid  against 
him.  The  other  cases  cited  have  no  application.  The  deci- 
sions in  these  cases  are  considered  as  decisions  against  the 
estate  $  to  which  the  party  succeeds  with  all  the  obligations 
put  npon  it  by  this  •  Coiirt»  The;  Corporatiou  of  London  v. 
Perkma  was  upon  tolls;  as  to  which  reputation  is  evidence. 
In  Snuth  The  Attorney  General  diis  point  was  treated  as 
perfectiy  clear;  and  it  was  expressly  stateli,  that  a  bill  by  a 
Plaintiff  in  3uch  a  situation  will  lie.   Chief  Baron  Skynner 
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(50)  Amb.  604. 

(00)  1  Ch.  Ca.  73. 

(01)  4  JBro.  P.  C.  167. 
(fit)  a  Vem.  447. 
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(04)  Mitf.  61. 
(06)  Mitf.  m. 


CASES  IN  CHANCERY. 


1801. 
WW 
Lord 

DURSliBY 

o. 

[  ♦267  ] 


says^  it  k  not  necessary,  that  the  parties  should  have  a  present 
interest;  that  it  is  more  likely  to  be  future;  certain,  though 
future.  Lord  Chief  Justice  De  Grey  says,  the^  are  casest 
in  which  there  is  a  present  right,  but  not  possession ;  as.  a  re- 
mainder upon  an  estate  for  life  in  possession ;  and  contingent, 
executory,  interests ;  which  are  rights  in  property ;  though  not 
in  possession*  That  case  proceeded  upon  ♦  the  want  of  interest 
preisent  or  future.  The  cases  of  bills  to  examine  witnesses 
de  bene  esse  proceed  exactly  upon  the  same  ground;  for  the 
Plaintiff  cannot  on  account  of  the  circumstances  have  the 
benefit  of  that  testimony  immediately  at  laW.  The  principle 
is  the  same.  There  is  an  immediate  interest:  which  cannot 
be  immediately  tried  at  law« 

Upon,  the  circumstances  of  this  case,  the  second  auurriage 
itself  naturally  excites  doubts  as  to  any  prior  marriage.  There 
is  a  clear  vested  interest  in  the  Plaintiffs.  They  cannot  bring 
the  matter  into,  immediate  litigation,  having  no  present  interest. 
None  of  them  are  purchasers :  they  are  all  volunteers  und^ 
the  same  wilL  The  object  of  the  bill  is  merely  to  pefpetuafes 
testimony,  not  to  execute  a  trust,  or  for  any  other  rdie£.  It 
is  mucli  to  be  lamented,  that  the  difficulty  of.  perpfetbalkig 
testimony  is  so  great;  and  that  firom  the  strictness  of  the  law 
in  rqecting  hearsay  evidence,  admitted  in .  the  law  of  asany 
eoimtries,.  rights  are  lost  by  the  death  of  witnesses.  For  such 
a  bill  notl^ng  more  is  necessary  than  that  Ae  Plaintiff  and 
Defendant  have  an  interest;  but  no  authority  requires  diat 
interest  to  be  immediate  and  in  pojssession.  A  contingent 
mainder'  I  should  have  thought  a  sufficient  interest  in  'the 
Plaintiff:  but  these  are  vested  remainders. 

Next  as  to  the  remoteness  of  the  interest  of  these 
fendants.  They  complain,  that  the  evidence  may  be  used 
against  them,  and  yet  they  are  put  in  a  situation  to  cross- 
examine.  There  is  no  decision,  tiiat  a  bill  of  this  sort  will  not 
lie  against  a  party  having  a  certain>  though  rediote,  interest. 
Thfey  have  a  clear  interest,  capable  of  fine  and  conveyance. 
In  consequence  of.  death  they  may  be  the  ohly  persons,  with 
whom  the  Plaintiffs  or  their  issue  may  have  the  contest.  The 
ground  is,  that  there  is  a  right,  which  cannot  immediately 
be  brought  into  dispute.  Parties  having  trusts  to  execute,  &c, 
certainly  need  not  go  farther  than  the  first  tenant  in  tail: 

though 
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though  I  do  not  know,  that  it  has  been  decided,  that  they 
may  iiot,  to  meet  die  accident  of  death,  and  avoid  billB  of 
renvor.  But  the  present  suliject  of  conaideratioix  is  not  what, 
k  to  be  done,  where  the  estate  is  to  be  acted  upon.  The  in- 
cmTenieiicey  muduef,  and  failure  of.  justice,  are  aU  on  one 
mdt :  if  there  are  no  means  of  preserving  the  testimony  be^ 
tureen  persona,  hawig  a  right  in  an  estate,^  and  others,  having 
a  future  right,  aaturally  *  leading  ,  to  a  contest.  In  such  9 
bfll  as  this  the  Plaintiff  u  bound  to  pay  the  costs.  The  evi- 
dence taken  against  a  first  tenant  in  tail  could  not  be  used  at 
kw  against  a  remote  tenant;  apd  I  should  have  thought  it 
iko  dear  in  thk  Court :  there  being  no  privity  between  them : 
bat  clearly  not  at  law;  and  the  only  object  of  the  bill  is  to 
preserve  evidence  to  be  used  at  law.  All,  that  has  been 
decided  ia,  that  it  k  not  necessary  to  make  more  than  the  first 
tenant  ia  tail  parties :  2Eq.  Ca.  Ab.  166,  pL  8. .  The  ground 
k  tibe*. inconvenience;,  upon  which- a  positive  rule  has  been 
established,  that,  where  the  first  tenant  install  u  before  the^ 
Cov^  no  person  more  remote  shall  dkpute  that  decree :  but 
that  k  only  a  positive  rule  of  equity :  a  very  wise  rule,  from 
the  great  inconvenience,  expenee,  and  delay,  by  making  so 
many  pintles.  That  cannot  apply,  where  nothing  k  desired 
but  to  preserve  evidence  for  a  Court  of  Law ;  and  it  is  im- 
poaSrie  to  draw  any  inference,  from  the  cases,  requiring  re- 
The  principle  of  thk  bill  k  to  guard  against  the  in- 
convenience, that  may  happen  at  ^omi^  future  time  by  the 
km  of  liie  evidence:  an  inconvenience  much  nuMre  likely  .to 
ha^en  with  regard  to  a  remote  tide.  Thk  very  case  was 
put  by  Lord  Chief  ;JusticeZ)e  Greys  \who  says,  perhaps  such 
a  biH  perhaps  may  be  filed  by  a  person  eptitled  in  remainder 
intttl  under  a  strict  settlement,  suspecting  a  person  prior  to 
him  to  have  been  bom  before  marriage ;.  and  he  observes,  that 
tiML  intereBt  may  never  take  effect;,  as  the  estate  tail  may  con* 
tinue  for  ever.  No  instance  has  been  produced  of  a  demurrer 
by  a  subsequent  remainder-man,  because  ,  not  made  a  party. 
In  MUdmay  Mildmay,  a  bill  as  to  timber.  Lord  Redesdale 
waa  of  opinion,  that  all  the  remainder-men  in  esse  should 
be  made  parties. 
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1801.  '  Mx.  Richqrdst  in  Reply. 

No  instance  is  produced  of  perpetuating  tesdmony  against 
an  interest  behind  a  tenant  in  tail.  It  is  no  answer,  that  the 
Defendants  are  entitled  to  their  costs ;  and  Uiat  practice  itself 
shews^  that  it  is  improper  to  bring  any]perion  but  the  first 
tenant  in  tail  before  the  Court.  Where  the  Coint  is  called 
upon  to  execute  a  trust,  the  rule  is  gieneral:  that  'if 
J  Defendant  b  not  a  necessary  party,  be  aday  demur.  In 
MUdmay  Mildmay  the  persons  standing  behind  the  tenant 
in .  tail*  did  not  object ;  Sdly,  the  question  was  as  to  cutting 
timber;  and  in  whom  was  the  property  of  the  timber  cut: 
tvhethef  it  ought  not  to  be  secured  in  Court  for  the  AnX 
{  ^S59  ]     tenant  in  tail  attaining  twenty-one^  ^  capable  of  alienating. 

If  this  devise  had  been  to  the  use  of  trustees,  in  trust  for 
Lord  Berkeley  for  life,  with  renudnder  to .  his  first  and  other 
sons  in  tail,  remainder  over,  and  the  first  son  filed  a^  billy 
emailing  on  the  trustees  to  execute  any  prior  trust,  and  then  to 
tonvey,  suggesting,  a  doubt,  whether  he  was  legitimate,  and 
wishing  to  establish  his  right  against  the  trustees,  he  must 
have  made  the  next  brother  a  party;  having  the  question  to 
litigate  with  him.  Can  it  be  necessary  to  bring  all  the  n* 
mainder-men  before  the  Court?  It  may  be  so,  fdt  the  pur* 
pose  of  acting  upon  the  estate,  9ub  mado;  but  not  in  such 
B  case  as  this ;  and  where  there  are  six  other  remainders  is 
tail,  before  these  Defendants  can  be  introduced.  Their  iiK 
terest  is  of  no  value  whatsoever.  It  is  very  inconvenient 
therefore,  that  they  should  be  put  to  the  expence  of  thia 
^t.  Lord  Chief  Justice  De  Grey  in  the  passage  referred  td 
expresses  tiiat  oj^on  with  a  degree  of  caution ;  md,  the. 
ease  he  puts  is  not  of  a  tenant  in  tail  after  six  others.  Sup* 
pose  tiie  number  greater:  it  would  be  extrmdy  harasdng 
to  hold,  that  tiiey  may  all  be  made  parties,  merely  because 
hereaftet  they  are  to  have  their  costs ;  whi^  is  no  sort  of 
a  remuneration.  •  .  ' 


Lord  Chancellor. 
Before  I  decide  this  case,  which  is  very  singular,  I  shall 
looJc  into  all  the  authorities  cited;  not  on  account  of  tiie 
singularity  of  the  case,  but  as  to  the  general  doctrine.  No 

difficulty 
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difficulty  is  alleged  as  to*  examining  Tudor.   In  lurgning  thin  ISat. 
demutrer  die  fact  as  to  the  first  marriage  must  foir  the  present 
be  taken  to  be  tftie.   The  question  therefore  is;  whether  ac- 
cofding  to  the  rules  of  this  Court  the  Plaintiff  has  a  right  ta 
perpetuate  Ae  testimony  of  that  circumstance,  taken  for  the 
jna&at  as  a  &ct  ?   It  is  going  beside  the  fact  to  examine  the 
probability^  or  the  reason  of  not  bringing  forwiurd  the  alleged 
illegitimacy  in  the  life  of  the  clergyman;  who,  it  is  alleged, 
edelnnrted  the  marriage.   The .  story  does  not  hang  very  well 
tdgedier,  as  to  the  publication  of  banns  in  the  parish  church, 
recommended  by  him  as  the  best  mode  of  keeping  the  mar- 
riage secret.   There  might  be  a  marriage  de  faeto,  and  a 
colourable  publication  of  banns;  and  it  might  be  cohvenient 
to  liim,  that  the  read  circumstances,  by  which  he  had  coli- 
trrred  4  marriage  de  faeto,  should  not  come  olit.   His  greater 
or  kss  d^ree  of  criminality  howiever  certainly  cannot  affect 
these  children.   I  must  also  lay  out  of  the  question,  whether 
there  eould  be  a  more  couTenient,  just,  or  effectual,  mode  of 
isoertaniing  tfaieiact  of  the  ^  marriage  at  present  ;  or,  whether 
it  could  be  ascertained.   The  bill  does  not  seek  to  ascertain 
it;  bat  to  presenre  the  means  of  dtdy  trjing  the  fact;  wh«i 
in  opportunity  shall  arise  of  conveniently  and  usefully  trying 
it  This  Plaintiff  comes,  stating  himself  not  to  have  the 
ibeans  by  any  gift  of  property  by  his  father  or  otherwise  of 
tryii^  the  question  at  present :  his  father  not  having  furnished 
those  means  by  a  conveyance  or  surrender  of  his  estate.    I  '/    '  [ 
The  question  therefore  is,  whether  a  tenant  in  tail  in  re- 
maind^y  Inrithout  the  meaens  of  provoking  a  trial  at  present, 
can  file  such  a  bill  It  appears  -to  me  very  difficult  to  conceive, 
that  he  has  hot  that  right.  The  case  of  Smith  v.  The  Attorney 
General  went  upon  this ;  that  the  next  of  kin  of  the  lunatic  The  next  of 
bd  no  interest  whatever  in  the  property.    Put  the  case  as  kin  of  a  lana* 
high  as  possible ;  that  the  lunatid  is  mt^state ;  that  he  is  in  however 
the  most  hopeless  state,  a  moral  and  physical  unpossibility,  •*®P«}««» 


[  ♦i860  ] 


though  the  Law  would  not  so  regard  it,  that  he  should  ever 


condition,  have 
no  ioterest 

recover,  even,  if  he  was  in  .articulo  mortis,  imd  the  bill  ^in^tever  in 

was  iiie  property ; 

and  therefore  Cannot  sastaio  a  bill  to  p^rpetaate  testimony.  So  an  heir 
appurent  cannot  have  a  writ  ie  ventre  hupiciendo.  Bat  they  may  con- 
tract npon  their  expectations ;  and  may  perpetuate  testimpoy  with  reference 
to  the  interest  so  created, 
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IMI.  was  filed  at  t^at  inatant,  the  Phdntiff  could  not  qualiQ 
J^l^        self  as  having  any  interest  in  the  subject  of  the  suit 

j^ffg^gu^Y  ^  ^         apparent  was  very  properly  put  by 

9.         Chief  Justice  De  Orey  in  his  jnost  luminous  judg 

^^mlRm^    Upon  that  oceasbn  he  said,  he  never  liked  Equity  ac 

Tnf¥Tf  tT.  wben  it  was  like  Law*  The  day  before  I  heard 
Mmn^field  say,  he  never  liked  Law  sa  wdl  as  when  i 
fike  Equity;  remarkable  sayings  of  those  two  great 
which  made  a.  strong  impression  on  my  memory.  Lord 
Justice  De  Grey  said,  that  at  law  the  heir  apparrat  e 
have  the  writ  ife  wtUre  imspieiendo  in  the  life  his  ana 
aff  for  that  purpose  he  must  be  verus  hmres.  If  the  am 
was  in*  a  fever,  a  delirium,  having  made  no  will,  and.i 
not  possible  for  him  to  recover,  stiU  the  law  would 
upon  him  as  mere  heir  apparent,  having  nothing  bi 
expectAaon,  which  is  difierent  from  an  expectancy  iii 
legal  sense,  and  as  having  no  interest- whatever  upcm 
ground.  In  Sfmih  v.  The  Attorney  General  it  was  heldj 
the  bill  would  not  lie.  It  is  not  to  be  taken  upon  the  i 
dietwn  of  any  of  the  learned  Judges,  who  assisted  upoK 
occasion :  but  the  whole  judgment  went  upon  distingui 
between  diat  expectation,  which  the  next  of  kin  luv 
that  case,  and  any  sort  of  right,  which  the  law  allows  i 
*an  iilterest  A  contingent  interest  is  not  the  less  a  fat 
interest.  It  was  not  doubted  in  that  judgment,  that  a  v 

[  ^261  ]  interest,  ^  diough  in  possibility  the  least  valuable^  that  i 
be  conceived,  is  yet  of  some  value  in  consideration  of 
and  gives  a  right  to  preserve  testimony.  In  the  course  ol 
eauae  cases  were  cited ;  which  go  to  this ;  tiiat  though 
next  of  kin  could  not  file  a  bill,  or  the  heir  apparent 
in  the  case  put,  yet  they  might  respectively  enter  into 
tracts  with  respect  to  their  expectations  and  possibilities 
evidence  upon  which  they  might  perpetuate.  The  Law  v 
frame  an  interest  in  respect  to  the  contract ;  and  with  i 
ence  to  that  they  would  have  a  right  to  perpetuate  testiB 
though  they  could  not  qualify  themselves  as  to  any  inl 
in  the  subject  itself. 

■ 

(6G)  Nor  the  issue  in  tail. during  the  life  of  the  tenant  iu 
Allan  v.  Allani  post,  VoL  XV,  180.  .The  Earl  ofSdfoMt  v. 
chetter,  2  Jac.  ^  Walk.  439. 
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It  appears  therefore,  that  unless  there  are  gronnds  for  ei>- 
tertainiiig  doubt,  with  which  at  present  I  am  not  impressed, 
the  Plaintiff  has  a  sufficient  interest  to  support  this  biH ;  if 
these  Defendants  are  proper  parties.   As  to  that,  independent 
of  the  intermediate  estates  tail,  upon  the  principles  I  have! 
already  stated  there  can  be  no  doubt;  for  their  interest  is 
exactly  of  the  same  species;  though  less  valuable,  because 
posterior.   Next,  does  the  intervention  oC  the.  other  estates^ 
tail  prevent  their  being  proper  Defendants  ?   If  so,  the  coi^ 
Terse  most  certainly  be  maintained ;  for  if  these  estates  tail  in- 
tervening  could  prevent  their  being  Defendants,  the  conse- 
quence would  follow,  that  if  these  Defendants  contended  upon 
die  strongest  evidence  of  circumstances,  that  the  elder  chSr. 
dren  were  illegitimate,  and  were  able  to  represent  this  case, 
diat  the  two  youngest  children  were  of  very  tender  years,  and 
of  such  puny  constitutions,  that  there  was  no  moral  probabi* 
fity,  that  either  of  them  would  attain  the  age  of  twenty-one,*  it 
iBBst  be  admitted  upon  these  principles,  that  these  Defendants 
could  not  as  Plaintifi  sustain  a  biU  of  this  sort.   That  would 
not  be  very  convenient  to  justice.   I  can  conceive  a:power  in 
I  tenant    tail  to  say,  a  remainder-anan  should  not  file  such  a 
h3L   Suppose  an  -eldest  son  illegitimate  ;  and  the  father  esr 
presdy  devised  to  him  in  tail;  leaving  the  reversion  to  descend; 
and  diat  he  also  had  a  son  by  marriage :  and  a  dispute  had 
arisen;  Ifae  eldest  insisting,  he  was  not  illegitimate;  and  the 
jroo^ger^  that  the  first  marriage  was  to  his  mother;  and  he,  as 
levenioDer  should  file  a  bill  to  perpetuate  t^timony.   I  am 
ut-qiBte  sure,  that  in  such  a  case  the  elder  might,  not  say,  he 
being,  in  possession  as  a  tenant  in  taU  might  sufier  ^  a  reca> 
my,  and  destroy  the  reversion;  and  therefore  equity  could 
Aot  int^ere.   That  might  i)erhaps  be  sustained  by  analogy  lo 
other  cases :  as,  where  there  was  a  tenant  of  a  lease  for  Hves 
to  fakn  and  the  heirs  of  his  body ;  and  the  lease  was  renewed 
to  him  and  his  heirs  :  according  to  the  ordinary  doctrine  the 
equitable  title  woidd  attach  upon  the  legal  estate;  and  upon  a 
bill  by  a  person  entitled  in  remainder,  for  the  purpose  of 
attaching  the  equities  of  the  old  lease  upon  the  new  one,  the 
Court  said,  it  was  nugatory ;  for  by  a  deed  he  might  bar  them 
aD;  and  say,  he  did  not  choose,  the  equities  of  the  old  lease 
ihouM  attach  ^poa  the  new  one.   That  might  possibly  apply 
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The  Coart 
will  not  per* 
petaate  testi- 
mony of  a 
right,  which 
may  be  imme* 
diately  barred 
by  the  Do- 
fendaot. 
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to  the  case  I  have  just  ptit^  and  support  a  demurrer  by  the 
elder  son  to  the  b31  of  the  younger,  upon  the  ground,  thai 
a  recovery  would  bar  him. 

But  that  is  very  different  from  this  case  ;  for  no  one  can  al 
present  bar  the  estate  tail.  The  argument  cannot  vary  fipon] 
^e  number  of  estates  ta3.  These  Defendants  at  the  tttiiM>si 
<ran  only  contend,  that  there  are  two  remainder-lnen  in  tail, 
£uits ;  neither  of  whom  may  ever  be  able  to  bar  them.  As  to 
the  consequence  in  point  of  convenience,  I  am  much  stmck 
^ith  the  argument  in  support  of  the  bill.  It  ia  inconvenient  to 
general  justice,  or  to  these  Defendants,  that  they  should  be 
parties?  first,  the  question  imports  all  the  persons  to  take  aii 
estate ;  all  the  interests  making  up  the  fee ;  and  it  is  as  neces- 
sary in  the  view  of  what  general  justice  requires,  that  the  testis 
mony  should  be  perpetuated  against  these  Defendants  as  (hat 
they  should  perpetuate  the  non-existence  of  the  PIaintiff*s 
title;  and  with  regard  to  the  individuals  it  cannot  be  unjust  to 
secure  to  these  Defendants  the  opportunity  of  cross-examining 
now  to  the  extent,  in  which  there  must  be  a  cross-examination. 
They  must  decide  for  themselves  as  to  the  prudence  of  leaving 
the  story  with  all  the  doubt,  that  hangs  about  it,  or  of  cross* 
examining :  but  if  it  is  fit  to  cross-examine,  justice  requires, 
that  the  Defendants,  who  may  be  effected  by  the  evidence^ 
(for  it  is  admitted  in  the  argument  for  the  demurrer,  that  the 
evidence  will  bind  them)  should  have  the  opportunity  of  de- 
luding for  themselves,  whether  it  is  prudent,  and  whether  they 
will  now  have  the  cross-examination.  I  express  it  thus;  for  it 
may  be,  that  now  only  they  will  have  the  opportunity.  I  agree 
to  the  answer  to  the  objection  as  to  the  costs.  It  is  a  sufficient 
ground  for  protecting  a  Defendant  from  a  suit,  that  he  may 
^  be  vexed  by  it,  independent  of  any  pecuniary  consideration; 
and  if  he  can  defend  himself  against  the  demand.  It  is  not  aq 
answer,  that  he  will  some  time  or  other  have  his  cbstd. 

In  my  present  view  of  this  case  the  demurrer  must  be  over^ 
-ruled;  unless  I  should  alter  that  opinion  up6n  looking  at  these 
cases. 


Lard  Chancellor. 
I  have  looked  through  all  the  cases  upon  this  subject;  and 
I  cannot  fin4  any  case  having  a  tendency  to  a;Bect  the  opinion 

I  intimated. 
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I  irttimaled,  except  that  case  stated  in  Eq.  Ca.  Ab:  and  alsd  IMU 
in  Vernon,  under  the  name  of  Seaborne  v.  Clifion;  which  in 
both  books  stands  thus:  a  bill  by  a  person^  claiming  a  reveN  Durslbv 
fioo,  to  perpetuate  testimony,  against  a  purchaser  for  valuable  v. 
coDsideratiQu^   The  books  treat  the  demurrer  as  hairing  been 
allowed  upon  that  ground ;  and  in  Vernon  it  is  stated,  that  the  ^utK^uiVt 
bill  was  dismissed ;  and  the  party  lost  the  estate  for  want  of 
eiaminifig  the  witnesses.   I  am  much  obliged,  to  Mr.  HoUisil 
who  lias  furnished  me  with  an  extract  from  that  case  in  the 
Register's  Book ;  from  which  it  appears^  that  the  case  amoimts 
to  no  decinon  at  alL   The  son  filed  the  bill  upon  this  pointi 
that  his  deed  was  genuine ;  and  the  other  forged.   The  causea 
•f  demurrer  were,  1st,  that  this  was  a  strange  Court  to  prore 
t  finrgery  in:  2dly,  a  purchase  for  valuable  consideration 
The  Judge  presiding  here  gave  no  opinion;  but  desired 
Ifr.  Justice  Archer,  to  talk  with  the  Judges  upon  it  .  The 
lesult  does  not  appear.    Unquestionably  the  bill  was  not  di%* 
isispcd  upon  any  of  the  grounds  stated  in  the  printed  bocks  s 
but  under  a  suggestion,  that  the  Defendant  had  taken-  ad- 
vintage  of  a  slip  to  .  put  in  a  demurrer,  leave  was  given  to  the 
Pkintiff'to  withdraw,  his  bill  on  payment  of  very  moderate 
costs.   That  is  by  no  means  an  authority^  that,  if  two  persout 
W  claiming  a  reversion,  where  one  only  can  be  entitled  to  it^. 
>  Inll  to  perpetuate  testimony  will  not  lie*   Nor  did  it  esta^ 
bBsh  a  principle,  which  I  think  very  difficult  to  maintain,  that; 
if  one  of  them  had  sold  his  title,  to  a  third  ,  person,  a  bill  to 
perpetuate  testimony  could  not  be  maintained for  such  a  luH 
^Jk  for  no  discovery  from  the  Defendant ;  but  merely  prays 
to  secure  thi^  testimony)  which  might  be  had  at  that  time^ 
if  the:  circumstances  called  for  it    If  therefore,  that  case  had 
9iily.  this  distinction,  of  a  *  purchase  for  valui^Ue  considerai     [  ^264  ] 
tisBi  it  would  require  a  good  deal  of  consideration,  before  it 
fboidd  be  disposed  of,  as  turning  upon  a  principle  not  applhr 
«able  to  thb  case.    But,  taking, th^t  not  to  be  an  authority 
9pon  this  case,  and  particularly  not  to  be  an  authority  upon 
the  reasons  given  in  the  printed  books,  it  seems  to  me, 
that,  independent  of  the  circumstance  of  there  being  four 
Plsintifis  here  and  six  teni|nts  in  tail,  the  whole  reasoning  in 
Smiik  V.  Tie  Attorney  General  goes  to  this  point;  that  a 
y«iainder-man  has  4^  present  interest,  future  in  enjoyment, 

bul 
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109]t  but  as  real  in  the  contemplation  of  the  law,  as  if  he  was  then 
seised  in  fee;  and  las  against  another  person  having  a  real 
interest  of  the  same  nature  thatcascf  has*  gone  the  length  ol 
deciding,  that  a  bill  to  perpetuate  testimony  h  capable  of  being 
supported,  and  a  demurrer  to  it  could  not  be  allowed. 

The  specialties  of  the  case  are,  that  there  are  four  Flain^ 
tiffs,  all  tenants  in  tail,  and  two  Defendants,  tenants  in  tafl, 
standing  at  aU  events  with  priority  of  interest  and  prioriQr  oi 
tide  to  Admiral  Berkeley  and  his  soii :  hdt  upon  the  primiples 
I  before  stated  it  seems  to  me,  that  those  specialties  wiH  not 
take  this  case  out  of  the  rule ;  particularly,  where  the  two  te- 
nants intafl  are  infants,  and  never  may  have  the  eqojrment; 
and  where  upon  the  single  fiict  of  a  legal  marriage  in  1785  the 
title  of  all  these  children  wiU  be  to  be  decided.  I  am  mudi 
struck  with  the  circumstance  ( though  it  may  have  been  nn- 
avoidaUe)  that  the  bill  states  a  case  dear  of  doubt;  and  then 
dothes  it  with  infinite  doubt;  for  it  states  this  case;  that 
there  was  a  marriage  in  teuct  in  1785;  that  diere  is  a  hmg 
witness  of  that  marriage;  that  there  is  a  register ;  that  iheN 
was  a  due  publication  of  banns,  and  that  there  is  now  an 
en^  of  the  marriage  jiroducible,  signed  by  the  parties  and 
by  the  witnesses  to  that  marriage.  If  theAs  drcumstanoes 
stood  alone,  the  bill  would  not  state  a  case  o£  any  doubt 
or  a  case  of  perishable  testimony,  if  I  may  so  express  myself: 
but  upon  the  whole  enough  has  been  stated  iji  Hbe  dremtt- 
stances  upon  this  bill  to  raise  as  questionaUe  a  case  in  ftct 
as  could  be  put  upon  a  record;  for  it  statA,  that  the  asar* 
riage  was  for  certain  reasons  intended  to  be  kept  secvet 
for  some  time ;  and  the  means  of  accomplkhing  -tiiat  obj^ 
are  certainly  very  singular :  the  marriage  being  attended -with 
as  much  puUidty  and  notoriety  as  could  be  pven  to  it :  a 
^marriage  in  the  parish  church  of  Berkeley^  and  according 
to  tills  bill,  attended  with  a  due  publicaticm  of  banns ;  witii  all 
tiie  drcumstanoes,  that  belong  to  a  marriage ;  a  due  registry 
and  signing  by  all  the.parties  present;  and  it  alleges,  that  tihe 
tiling  was  quite  notorious ;  that  the  clergyman  and  parties  were 
constantiy  taUung  about  it ;  and  it  became  the  habit  and  repute 
of  the  place.  The  bill  alleges,  that  because  apprehennens 
were  entertained,  upon  what  foundation  does  not  appear,  that 
the  registry  was  lost,  atid  because  the  clergyman  was  dead, 
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ttUd  one  6f  the  iritxllBsses  was  either  dead  or  not  to  be  foandi 
under  these  circuinstanoes  it  was  thought  prudent  to  have  an- 
otfier  marriage.  As  a  circumstance  of  evidence  for  the  consi^ 
deratioD  of  a  Jury  that  is  pregnant  with  a  great  deal  of  obsierva- 
tion;  fer  however  prudent  it  might  be  as  to  the  future  issue^  it 
was  not  marked  with  singular  prudence  to  marry  again  under 
die  maideii  name  of  the  lady^  in  order  to  prove  the  legitimaqr 
of  four  children  bom  antecedent  to  the  second  marriage.  A 
great  deal  of  consideration  ought  to  be  had,  if  this  should 
eome  befim  a  Jury,  which  course,  it  probably  must  take  at 
ks^  as  to  the  actual  treatment  of  the  children,  born  before 
and  after  this  marriage,  inthe  fiunily. 

But  whatever  difficulties  arise  in  my  mind  upoq^  this»  ihe 
Plaintiff  has  stated  upon  his  bill  a  case  of  an  actual  legal  mar- 
ringe,  to  be  proved  under  all  the  difficulties,  that  belong  to  it : 
with  respect  to  which  I  think  upon  the  principles  I  stated  be- 
fore  he  has  a  right  to  perpetuate  testimony*  Independent  jof 
die  consideration  of  general  justice,  and  the  particular  ground 
m  ikoB  case,  cases  might  be  put,  and  none  can  warrant  the 
observation  more  than  this  cause,  in  which  a  bill  to  perpetuate 
fesdmony  may  be  an  excessively  dangerous  proceeding ;  and 
upon  that  ground  it  is  handsomely  done  towards  justice  by  the 
Plaintiff  to  make  Admiral  Berheley  and  his  son  partiesi»  He 
timst  be  weiD  acquainted,  or  at  least  has  a  better  chance  than 
•dwrs  of  being  acquainted,  with  aU,  that  has  passed  in  the 
finally ;  «nd  therefore  he  will  have  the  opportunity,  if  he 
ehooses  to  make  use  of  it,  to  take  a  complete  view  of  all  the 
dicmmlaiices,  to  decide  upon  the  condition  of  these  children, 
pod  to  faring  out  all  the  known  facts;  that  it  may  be  deter- 
UDed  'tat  the  sake  of  those,  who  are  infiints,  what  it  may  be 
praper  to  do  with  regard  to  the  erosa-examinatioii;  whedier 
dMre  «hoidd  «be  any  oxoss-examination;  or,  if  any,  to  what ' 
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I  do  not  know,  who  is  the  next  friend  of  the  children  cXkob^ 
iag  snider  the  aeccmd  marriage :  but  I  must  say,  that,  whoever 
Ik  is,  ^no  man  ever  took  upon  himself  a  more  solemn  and  moBi 
ddicate  duty.  If  he  ibr  any  reasons  of  connection  with  any 
part  of  the  family  does  not  exert  himself  for  dioae  children  aa 
stJoosly-as  if  he  was  supporting  his  own  claim  to  die  dearest 
iittmst  inlife,  he  does  not  do  his  duty  to  Uiose  children.  •  I 

say 
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this;  because,  though  this  bill  may  be  ias  propedy 
ducted^  as  it  may  be  most  essential  to  the  justice  due  ti 
children  claiming  under  the  first  marriage  that  it  shoul 
conducted,  yet  if  it  should  not  be  so  conducted,  it  may  1 
instrument  of  mischief  and  opiHresaoUf  or  what  would 
require  a  harsher  name,  to  the  children  claiming  undei 
second  marriage.  It  .  is  some  consolation  to  the  Court, 
^e  bill  can  be  maintuned  against  persons,  who  have  an 
test  of  a  pecuniary  value;  which  will,  enable  them  to  ai3  t 
who  stood  in  die  sacred  relation  of  next  friend  to  the 
dren  claiming  under  the  second  marriage  (67 )« 


The  demurrer  was  over-ruled. 


(67)  The  result  of  the  investi- 
^tion  in  the  House  of  Lords 
jnpon  the  right  to  the  title  esta- 
blished the  marriage  in  1706,  as 
the  only  marriage.  See  the  case 
of  the  Berkeley  Peerage.  As  to 


bills  to  perpetuate  testis 
see  Harris  y.  CottereU^  3 
678.  Angell  v.  AngeU.  1  8 
Stu.  83,  and  the  anthoritie 
lected  in  the  note,  p.  93. 


1801.  GIBSON  V.  JEYES. 

July  Sth,  9th. 

Sale  of  an  an-  ^HE  bill  was  filed  by  the  administrator  of  Ann  Kerby  i 
unity  by  an  al^  aside  the  sale  of  an  annuity  by  the  Defendant  < 
tomey  to  his  Jeyee  to  Ann  Kerby  for  her  life  under  the  Mowmg 
cUent  set  aside  cumstanoes. 

under  the  cir-  -    ^  ^^le  age  of  seventy,  residii 

cmnstances.  .  i     ;  ^  7^  d  ^iT 

Norihamptan,  employed  Jeyee,  an  attorney  of  the  same  p 

as  her  agent.   The  transaction,  which  produced  this  suit^ 

place  in  1798.   Mrs.  Kerby,  being  possessed  of  90(tf.  4 

4feni.  Bank  Consolidated  Annuities,  IQOL  of  whicb  the 

fendant  had  sold  out  for  her  under  a  letter  of  attorn 

I  -  May  1798,  executed  a  letteir  of  attorney,  dated  the  Sli 

November  1798,  empowering  Theophihte  Jeyee,  the  so 
the  Defendant,  to  sell  out  the  remaining  8002. ;  whicl 
accordingly  did,  for  the  sum  of  6141. 17^.  6d.  Soon  i 
wards  the  Defendant  received  400/.,  as  the  consider 
agreed  upon  for  an  annuity  of  50/.  a-year  to  Mrs.  K 

[  ^^7  ]    for  her  life ;  for  securing  which  he  gave  her  his  bond,  •d 
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die  d6th  of  December,  1798,  in  the  penalty  of  800/.  Jeyes  19^1. 
at  that  time  was  at  the  age  of  eighty.    Mrs.  KerbyiisA  upon  qJ^^^ 
the  SStfa  of  March,  1799,  about  three  days  after  the  first  ^ 
quarter  became  due,  but  not  having  received  any  part  of  it  Jkybs. 
except  two  guineas  from  young  Jeyes.    Her  death  was  in 
consequence  of  a  paralytic  stroke.    Before  this  transaction 
she  had  attempted  to  sell  a  house,  with  a  view  to  purchase 
an  annuity ;  which  project  failed  from  a  difficulty  in  the 
tide«' 

The  bill  prayed,  that  the  stock  might  be  replaced;  and 
charged,  that  this  transaction  was  a  fraud;-  that  from  the 
age  as  well  as  state  of  health  of  Mrs.  Kerby  the  price  was 
much  more  than  the  annuity  was  worth,  and  might  have  been 
purchased  for  according  to  die. office  calculation;  that  at  the 
tuaes  of  executing  the  two  powers  of  attorney  and  the  bcAid 
she  was  so  debilitated  in  her  mind  as  to  be  incapable  of 
fcmiing  any  judgment  for  herself  upon  the  transaction  or  of 
transacting  business ;  and  that  Theophilus  Jeyes  was  obUged 
to  point  out  to  her  the  letters  of  her  name ;  which  fact  was 
not  denied. 

It  appeared  by  the  evidence  of  the  apothecary,  who  had 
attended  her  many  years,  that  from  the  S6th  of  October  io 
the  Sd  of  November,  1798,  she  was  very  much  indisposed  by 
a  violent  bifious  complaint;  from  which  she  soon  recovered; 
and  it  did  not  appear  to  him  to  have  affSscted  her  mind. 
Bat  by  the  other  evidence  produced  by  the  Plaintiff,  con- 
sisting of  servants,  who  were  constantly  with  her,  and  finends 
and  others,  who  saw  her  frequently,  imbecility  of  mind  in  a 
considerable  degree,  increasing  for  three  or  four  years  pre- 
noiia  to  her  death,  was  established;  and  it  appeared,  thf;t 
aha  did  not  understand  the  nature  of  the  transaction. with 
/«yaf ;  haiing  a  notion,  that  he  was  to  keep  her  money 
for  her,  and  let  her  have  it,  as  she  wanted  it.  This,  was 
opposed  on  the  part  of  the  Defendant  by  the  evidence  of 
IKTSoos,  who  saw  her  occasionally,  in  favour  of  her  general 
capacity,  and  her  healthy  considering  her  time  of  life. 
TkeopkUu9  Jeyes  by  his  depositions  in'  support  of  the  answer 
of  hiB  fiather  '  represented,  that  Mrs.  Kerby  had  been  very 
ttuDouil  to  increase  her  mcome  by  the  purchase  of  an  annuity 

Vol;  VI.  T  for 
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lAyihis;  becaiuei  tfaougb 
ducted,  as  it  may  be 
children  daimin'- 
conducted,  - 


mstrumen* 
require 
seconr^ 
the^ 


,  .  '^/Jicatiails  to  diiFerent 
,.^:.^>i*«ttiMi  GiUon,  the  father 
y^^^M  more  than  any  *  one 
.^1^ gtBOxaSDj  of  60i!i,  secured  upon 


ihMt  she  would  have  no  concern 
'    ^  >tr^y^  deponent  advised  her  to  defer  her 
''^^^^g  then  low;  and  after  some  delay 
\.'''"^'^^recciBmiBndedh^  to  accept  the  offer 
^'^^^'f^^  she  positively  objected ;  saying  she 
'^(  'i^'^iog  ^  \xsm^  and  complaining,  that  he 

■  '-'^    \  ireD  to  her.   Afker  some  days  she  expressed 


^f^'^tbe  deponent  would  ask  the  Defendant  to  grant 
^  '  which  the  Defendant  at  first  re- 

^^'^taP  repeatedly  pressed  at  length  compUed  with 
^'^ta^'  deponent  had  procured  for  her  the  table 

f^rtoB  of  the  Royal  Exchange  Assurance  Office ;  and 
j^e  dedfi^  she  would  much  rather  purchase  an  annuity  from 
^  X>6fendant;  but  would  from  the  office,  if  he  refused. 
She  strictly  enjoined  the  deponent  not  to  mention,  that  this 
lousiness  had  been  so  settled,  to  any  person,  and  particularly 
0  jVifliam  Gibson;  with  whom  she  was  then  on  tolerable 
terms,  and  did  not  wish  to  fall  out  with  hun ;  but  was  de- 
fermined  to  have  no  dealings  with  him,  &c.    She  afterwards 
upon  receiving  the  bond  registered  expressed  her  satisfaction. 
On  the  S3d  of  March,  1799,  she  sent  for  the  money,  that 
would  be  due  to  her  on  Lady-day;  and  the  deponent  sent 
her  two  guineas  on  account  of  the  first  quarterly  payment  of 
the  annuity. 

Other  witnesses  also  stated,  that  previously  to  Christmas 
1798  she  had  expressed  uneasiness,  that  she  could  not  prevail 
upon  Mr.  Jej/es  to  take  her  money  upon  the  terms  she  wishedf 
viz.  to  allow  her  a  yearly  sum  in  lieu  thereof ;  and  afterwards, 
she  expressed  her  satisfaction  at  having  prevailed  upon  him 
to  do  so. 

The  Actuary  of  an  Assurance  Office,  examined  on  behalf 
of  the  Plaintiff,  stated,  that  a  person  of  the  age  of  seventy 
years  and  a  half  in  as  good  a  state  of  health  as  persons 
generally  enjoy  at  that  age  ought  for  a  sum  of  400/.  to  receive 
an  annuity,  payable  quarterly,  of  64^  3^ .  during  the  term  of 
such  persons  natural  life:  but  a  person  of  that  age  in  an 

infirm 
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infirm  state  of  health  ought  to  receive  more.   TfaeActuai^  1801« 
'*  anqfiher  Office  on  the  other  side  deposed^  that,  supposing 
^  Kerby  to  have  been  of  the  age  of  seventy  years  an^  4 

and  not  labouring  under  a^  particular  complaint  of  Jkybs;. 
infirmity  of  body,  but  ei\)oying  a  good  state  of  ♦  health,  and  [  *  269  ] 
living  a  regular  Ufe,  and  not  given  to  any  kind  of  excess,  the 
value  of  an  annuity  of  50/.  a  year  for  her  lifci  payable  quar* 
terlyj  was  438/.  \Qs.\  which  is  eight  years  and  about  three 
quarters  of  ^  year's  purchase ;  which  was  the  fair  price  of 
the  said  annuity  on  the  26th  of  December,  1798,  ui)der  the 
9iici|m«(ances  aforesaid. 

The  Defendant  stated,  that  previously  to  this  transaction  the 
partnership  between  him  and  his  son  had  ceased:  but  the 
f^ht  of  evidence  was  the  other  way ;  and  an  advertisement 
of  a  subsequent  date  in  their  joint  names  as  partners  was 

' 

The  Solicitor  General,  Mr.  Suiton,  Mr.  Siraiford, 
.  i^r  the  Pl^inti^. 
Tlie  evidence  in  this  case  does  not  amount  to  thin;  tb^t 
J^jf^f  the  father,  suggested  the  idea  pf  the  sale  of  an  lumuityt 
tmt  it  proves,  that^  however  that  was  suggested,  he  took  ad- 
Ti9t*8^  of  this  old  lady.  Th^  grQunds  upon  which  this  relief 
|l  ||(mg)bt,  are  inadequacy,  of  consideration,  the  circun^tancey 
irftnfepjiljty,  ^nder  which  she  engaged  in  this  transaction,  and 
pijpi^QNi])y  tijf^  situation  of  the  Defendant  as  9n  attorney.  It 
1(1  in  ^vu}.en)^,  tl^at  ypon  executing  the  power  of  attorney  t9 
fdl  o^t  the  stock  Jey^^  the  younger  was  under  the  necessity 
nf  Bfpitfiqg  U>  her  tha  letters  of  h^r  name.  It  is  not  pro* 
hpifetlt  fbg^  4t  that  time  tbe  Defendant  did  not  know  what  was 
It  fipA^Ff  The  principle,  upon  which  these  cases  turn,  is  stated 
)V  Mm  Mfm^H  in  l^o^  y*  Mwskreth  ( 68);  that  where  one 
jgffflil  telm  an  nn£p^r  adv^tage  of  another,  it  is  the  JiiecuUar 
f^Vfipdise  of  ^uitiy  to  give  relief 

IJpfm  the  third  ground,  attorneys  are  not  to  be  permitted  to 
deal  wi(h  their  clients  upon  terms  as  Qthef  periM^ns ; 

and  every  sort  pf  discpurag^ent  ought  to  b^  |ihrown  in 

way 

(pp)  2  JJro.  C.  C.  40».  . 
T2 
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leoi^       way  of  mch  transactions:  WafMhy  v.  Booth  (60) :  NeimM 
Gibson      ^'  ^^V^V^^)'    Every  principle  applying  to  trustees  applies 
equally  ta  attornies.    This  case  iUustfates  the  principle,  that  it 
Jkyes.       is  necessary  to  hold  a  strong  hand  over  dealings  between  at- 
torneys and  their  clients.    If  this  was  not  the  case  of  an  attor- 
ney, it  affords  the  strongest  suspicion  of  imposture,  from  Ae 
circumstance,  that  no  attorney  was  present  at  Ae  transaction, 
[  •270  ]     connected  with  age,  infirmity,  and  exorbitant  •  terms";  espe- 
cially, when  compared  with  the  terms  offered  by  Gibson^  a  re^ 
lation  of  the  family;  who  offered  60/.  and  landed  security. 
The  scruples,  which  it  is  said  she  had,  might  have  been 
easily  overcome  by  the  Defendant. 

*  Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  FonUanque,  for  liie 
Defendant.  . 

This  Defendant  had  ceased  to  be  attorney  to  Mrs.  Kerbg ; 
and  was  succeeded  in  that  character  by  his  son.  The  roles  as 
to  attorneys  therefore  have  no  application.  But  theie  is  no 
rule  that  an  attorney  may  not»  deal  with  his  client,  if  he  deals 
4ipon  fair  terms.  Certainly  the  Court  cannot  watch  the  tnaia- 
action  too  narrowly.  In  Swayne's  Case  (71),  determined  .by 
liord  Northington,  he  was  trustee  as  well  as  attorney ;  yet  the 
'bunsaction  was  established.  It  is  now  fully  settled,  that 'a 
trustee,  whether  attorney,  or  not,  may,  if  the  agreement  is  fiiir, 
buy  of  his  Cestuy  que  trust.  In  many  cases  the  Court  has 
relieved  upon  collateral  circumstances;  but  never  upon  the 
'ringle  circumstance,  that  one  party  was  the  attorney.  Ab  to 
the  drcumstances  attending  this  transaction,  the  price  is  fair; 
-and  Mrs.  Rerby  does  not  appear  to  have  been  mere  infim 
than  is  usual  at  her  time  of  Ufe;  and  her  disorder  accord- 
ing to  the  evidence  of  a  medical  man  was  not  of  a  nature  to 
affect  her  mind ;  and  she  soon  recovered.  The  evidence  :{br 
the  Plaintiff  would  be  very  dangerous  to  found  a  decree  upon. 
The  rule  as  to  weakness  is  stated  by  Sir  Joseph  JekyU  (72): 
where  a  weak  man  gives  a  bond,  if  there  be  no  fraud  or 

breach 

(60)  2  Aik.  26.  (71)  Cited  2  Bra.  C.  Cf.  in 

(70)  Ante,  Vol.  II,  100.  See   Fox  v.  Mdckreth. 
the  cases  in  the  note,  p.  204.  (72)  8  P.  Will.  120,  in  OmoMl 

V.  Pitzray, 
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lieeach-of  trust  in  obtaining  it,  equity  wiU  not  set  it  asiie  only 
for  t)ie  weakness  of  the  obligor,  if  compos  meutis:  neither  will 
this  Court  measure  the  size  of  people*s  understandings :  there 
being  no  such  thing  as  equitable  incapacity,  where  there  is  legal 
capaci^ :  but  if  a  bond  be  insisted  to  have  been  given  for  a 
conaideration,  where  it  appears  there  was  none^  or  not  near  so 
much  as  is  pretended,  equity  wiU  relieve  against  it.  The  real 
question  between  these  parties  is,  whether  the  price  was  fair. 
The  Defendant  adopted  the  scheme  of  the  Insurance  Office ; 
and  has  taken  less  than  they  would  have  required. 

Lord  Chancellor* 
I  do  not  mean  to  contradict  the  cases  of  trustees  buying 
from  their  Cestuys  que  trust :  but  the  relation  *  between  the 
parties  must  be  changed :  that  is^  the  confidence  in  the  party, 
the  trustee  or  attorney,  must  be  withdrawn.    That  is  the 
pnndple  of  the  cases  of  a  trustee  buying  for  himself.  There 
ii  evidence  enough  in  this  case,  thatMps.  A^dy  knew,  what 
die  was  about;  though  the  younger  Jeyes  has  not  denied  the 
▼ery  serious  charge  against  him,  that  he  was  obliged  to.  point 
oat  the  letters  *of  her  name,  when  executing  the  power  of 
attorney.    The  evidence  of  incapacity  relates  to  the  state  of 
her  body:  but  it  is  clear,  her  mind  had  suffered  by  the 
shock  her  health  bad  received*    Afi  attorney  buying  from  his 
cKent  can  never  support  it;  unless  he  can  prove,  that  his 
diligence  to  do  the  best  for  the  vendor  has  been  as  great, 
as  if  he  was  only  an  attorney^  dealing  for  that  vendor  with-, 
a  stranger.    That  must  be  the  rule.    If  it  appears^  that  in 
that  bargain  he  has  got  an  advantage  b^his  diligence  being 
surprised,  putting  fraud  and  incapacity  out  of  the  question, 
which  advantage  with  due  diligence  he  would  have  prevented 
another  person  from  getting,  a  contract  under  such  circum- 
stances shall  not  stand.    The  principle,  so  stated,  may  bear 
hard  in  a  particular  case :  but  I  must  lay  down  a  general  prin-» 
dple,  ihat  will  apply  to  all  cases ;  and  I  know  none  short  of  that,, 
if  the  attorney  of  the  vendor  is  to  be  admitted  to  bargdn  for 
his  own  interest;  where  it  is  bis  duty  to  advise  the  vendor 
against  himself.   The  younger  Jeyes  did  not  do  his  duty;  as 
the  Court  would  expect  it.    I  put  the  questiQ^  thus,  without 
g4^erting  to  his  taking  the  power  of  attorney,  and  selling  the 
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stock,  before  any  spedfic  treaty  for  an  tcuiiiStf 
into.  It  was  his  duty  to  have  duly  informed  himfleff  bS  the 
state  oF  her  health  and  the  other  drciimstances ;  with  refer- 
toce. to  which  perhaps  many  persons  woUd  hate  deidt  npon 
much  more  Uberal  terms  than  either  ah  office  or  the  Defend* 
tot.  I  camiot  consider  personal  security  as  stifflcient.  But, 
from  the  general  danger  the  Court  ihnst  hold,  that  if  the 
attorney  does  mix  himself  with  the  charWter  of  Vendor  he 
muM  shew  t6  demonstration,  fin*  that  tniist  not  be  left  Ui 
doubt,  that  no  ihdustry  he  was  botmd  to  txert  would  hai^ 
got  a  better  bargain.  Therefore,  without  imputing  fraud,* a 
general  principle  of  public  policy  mak'es  it  impossible,  that 
ASs  bargain  can  -stand. 

For  the  Defendant. 
The  difficulty  upon  Heathcate  v.  Paignon\^$)  is,  fliat  ft 
is  impossible  to  find  the  exact  market  price  of  iomuity 
^on  account  of*the  difference  as  to  age,  health  and  circum- 
stances. The  difference  of  value  upon  this  e^deilce  is 
not  that  great  difference,  to  which  Lord  Thurlou)  alludes. 
With  respect  to  the  rule  as  to  an  attorney  dealing  with  his 
client,  it  is  of  great  importance  to  define  it  with  eiaetnesft. 
So  far  as  he  is  contracting  with  his  client  upon  any  mlitter, 
that  might  be  the  subject  of  his  professional  skill,  thete  dm 
)>e  no  better  rule  than  that,  which  requires  him  to  eiAploy 
the  extraordinary  degree  of  diligence,  that  he  would  employ, 
if  contracting  on  behalf  of  his  client  with  a  third  petMu 
But  is  it  to  be  applied  to  every  other  transacticto;  'for  in- 
frtance,  the  purchase  of  a  horse,  or  any  other  subject,  tuk 
involving  that  confidence  in  his  judgment  which  introduces 
^e  rule,  aiid  u]7on  which  it  is  founded.^  In  Nisuffman  V. 
Payne  the  Lord  Chancellor  with  every  disposition  to  raise  the 
rule  as  high  as  possible  left  the  transkction  as  to  die  hoirse, 
where  he  found  it ;  and  did  not  bring  that  within  the  g^iienil 
prhiciple. 

The  Solicitor  Gen^al^  in  Reply. 
The  circumstance, .  that  the  Defendant  was  the  attorney, 
is  sjttfficiently  brought  in  issue  to  put  it  upon  him  to  get  rid 

of 
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t(  iL  Almoflt-all  the  witnesses  sfpeak  tp  his  being  die  attorney^ 
and  his  boq  ib  partnership  with  him.  Widi  respect  to  the 
•tgection,  that  the  rule  cannot  extend  tp  a  purchase,  whicli 
il  act  the  aabj^et  of  profesnonal  skilly  as  a  horse,  the  know- 
ledge of  the  carcumstaRce,  that  the  client  wants  a  sum  of 
Journey,  may  be  very  convenient ;  and  is  therefore  by  no  means 
iniMterial  even  npon  such  a  purchase.  But  this  purchase 
was  connected  ,  with  the  duty  of  an  attorney  tp  watch  over 
die  interest  of  the  chent,  and  warn  her  against  an  improyi- 
deot  bargain.  The  sale  of  the  stock  was  with  a  view  to  the 
pordiaae  of  some  annuity ;  and  it  is  all  one  transaction. 


1801. 

Gibson 

V. 

Jbyes. 


Lard  Chavcellor. 
This  case  is  put  first  upon  incompetency  to  make  such  a 
eoQtCBCt:  ^dly^  Upon  the  insu£Sciency  of  the  consideration; 
and  the  last  ground  is,  that^  if  upon  the  jmere  incompe- 
tency or  deficiency  of  the  consideration  there  is  no  .ground 
tat  relief  yet  in  the  relation  of  the  parties  contracting  the 
Court  can  fin4  a  principles  upon  which  they  will. rescind 
the  contract;  though  between  parties  not  so  connected  they 
nigiit  have  permitted  it  to  stand-  Attending  to  the  third 
ground,  there  is  enough  in  this  case  to  authorize  the  Court 
to  say,  there  is  probable  .evidence  *of  incompetency;  the 
e?ideiiee  of  some  degree  of  insufficiency  of  consideration^ 
diat  caa  be  felt,  not  as  Lord  Thurlow  said  in  the  .case  re- 
fined tOf  but  as  ejittremely  material  evidence,  where  it  is  to 
be  eonnected  with  the  third  ground ;  whether  that  reasonable 
attention  has  been  given  to  the  interest  of  the  purchaser, 
which  under  all  the  circumstances  Jeyes  was  bound  to  give 
that  inteijest.  But  I  go  a  gveat  deal  facthei; ;  for  upon  the 
tansactioiis  disclosed  by  the  evidence  it  is  fairly  questionable, 
whether  this  case  might  not  support  a  Commission,  not  of 
houicy,  but  in  the  nature  of  a  writ  de  lunaiico  inquirendo ; 
in  which  it  must  be  remembered,  it  is  not  necessary  to  esta- 
blish lunacy ;  butjt  is  sufficient,  that  the  party  is  incapable  of 
managing  bis  own  affiurs  (74).   I  do  not  say^  all  this  fell 

imder 

C74)  Post,  Bidgeway  v.  Dmicin,  Vol.  VlII,  65.  Ex  parte 
Cranmer,  Xlf,  445. 
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under  tbe  view  of  Jeye9\  if  it  tsn  be  established  mdi  regard 
to  the  acts  of  this  lady :  but  it  is  not  sufficient  to  protect  a 
party  against  the  effect  of  such  a  proceeding,  if  it  could  be 
made  out^  that  in  visits  such  passages  in  her  conduct  did  not 
fall  under  the  observation  of  those,  who  visited  her ;  for  the 
proceeding  would  be  to  protect  her  against  what  her  acts 
might  be,  when  such-  acts  did  fall  under  the  observation  itf 
third  persons.  Taking  into  consideration  the  circumstuice 
of  the  execution  of  the  power  of  attorney,  and  the  foBy  of 
what  she  did,  grounded  upon  the  apprehension,  that  her 
income  must  be  raised  by  any  means,  imbeciUty  of  mind  and 
great  improvidence  are  in  this  respect  established ;  and  upon  a 
trial,  whether  she  was  to  be  trusted  with  the  general  manage- 
ment of  her  affiiirs,  which  would  take  in  the  periods,  when 
she  was  in  that  situation,  the  probable  result,  would  be  in- 
capacity to  that  extent. 

With  ^regard  to  the  insufficiency  of  value,  where  the  case 
is  put  upon  mere  inadequacy  (75),  no  relation  whatsoever  sub* 
sisting  between  the  parties,  inducing  one  to  repose  confi- 
dence, and  putting  the  other  under  the  obligation  of  all  the 
duty  that  situation  requires,  it  was  stated  by  Lord  Tlmrkm 
in  those  cases,  that  you  cannot  affect  the  bargain  upon  mere 
inadequacy ;  unless  it  is  so  gross  as  to  shock  the  conscience 
of  any  man,  who  beard  the  terms.  That  principle  is  loose 
enough:  but  it  is  one,  by  which  Judges  in  Equity  have  fell 
themselves  bound,  and  to  act  upon  occasionally  for  the  s^Qr  of . 
mankind.  There  is  no  pretence  for  saying,  *  the  inadequacy 
in  this  case  is  gross  in  that  degree.  If  it  stood  therefore  upon 
that  ground  merely,  it  would  be  very  hassardous  to  rescind 
this  transaction.  But  the  result  is,  that  there  is  at  least  a 
most  high  moral  probabOity,  that  with  that  diligence,  which 
I  will  not  say  deserves  a  highej  character  than  that  of  rea- 
sonable diligence,  better  terms  might  have  been  obtained  for 
this  lady. 

I  do  not  enter  into  the  propriety  of  what  was  or  was 
not  done  in  former  cases  with  reference  to  the  market  price 
of  an  annuity.  If  such  a  case  should  arise  before  me,  my 
mind  will  be  distressed  by  a  number  of  considerations,  that 
have  hung  upon  it  for  niany  years  as  to  ^t  class  of  cases. 

Tq 

(76)  Motk  V.  Atwood,  auto,  Vol.  V,  845,  aud  the  note. 
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To  fay,  in  the  case  of  a  grantor  of  the  age  of  thirty^  who  has  .1801. 
been  covered  with  disease,  probably  affecting  the  duration  of 
life,  for  many  years,  and  in  a  greater  or  less  degree,  that  is 
not  to  be  considered  with  reference  to  the  fairness  of  .  the  Jbtb*. 
J^^rgain,  is  not  easily  reconcileable  to  reason.    I  am  sure,  it  is 
not  reomcileable  to  fact,  even,  upon  the  Court's  own  prindple-; 
fqrwhen  Lord  2%«r Amo  got  the  length  of  thinking  it  fit  Widi 
regsrd  to  insurance  to  consider  that  circumstance,  it  ^ms 
equally  reasonable,  that  in  determining  upon  the  adequacy  of 
wlue  he«must  look  -at  the  nature  of  the  life  itself;  upon  the 
nature  and  circumstances  of  which   the  insurance  tiimsw 
Another  circumstance  is  to  be  attended  to.  What  an  anntiitf 
is  worth  depends  upon  the  circumstances  of  the  party  abd 
the  security.    But  it  depends  upon  much  nicer  points:  the 
prudence  of  the  grantor;  who  may  be  in  circumstances  at  tbe 
^e  quite  unexceptionable.   I  cannot  see,  upon  whiat  priAr 
6f\e  it  is  said,  the  market  price  is  to  determine  (76).  Lt 
Heaiheoie  v.  Pmgnon  the  market  price  was  reported  to  be 
years  purchase ;  and  it  was  asserted  in  the  report,  which 
made  no  sort  of  distinction  upon  the  circumstances  of  the 
grantor,  the  nature  of  the  security,  the  state  of  health,  or 
any  (me  fact,  that  would  enter  into  the  consideration  of  :a 
pradent  purchaser,  and  even  of  an  honest  seller.  The  grantdr 
was  a  young  man,  about  thirty ;  but  he  had  had  two  or  three 
smart  fits  of  the  gout;  and  he  was  a  young  man^  whose  state 
of  fife  as  to  the  duration  of  it,  with  reference  to  that  dfcuxoK 
Jtance«  was  one,  at  which  no  prudent  man  could  shut  his  eyes, 
any  honest  man  desire  it.   Therefore  upon  the  ordinary 
cases  of  annuities  I  must  enter  into  the  circumstances ;  or . 
tty,  that  notwithstanding  all,  that  prudent  *  and  honest  ind^     [  «275  ] 
vidaals  would  do  out  of  Court,  I  must  determine  upon  the 
market  price  in  all  cases. 

But  it  is  not  upon  the  adequacy  or  inadequacy  of  value  that 
it  appears  to  me,  this  bargain  cannot  be  held  by  -Mr.  Jeyes. 
To  state  it  not  too  high,  I  will  state,  that  this  lady  had  lived  to 

a  very 

(70)  See  post,  Vol.  VIII,  137.    Thistlewood,   Ex  parte  Winti- 
X,  220.   As  to  the  rale  for  v»>   head.  Vol.  XIX,  286, 557. 1  Ron 
hong  aDoaities  io  bankmptcy.   Bank.  Catet,  290.  Vol.  ii,  SdQ. 
geaerally,  or  ander  special  cir-   1  JIfer.  10,  127* 
CQOitaiices,  see  post,  Ex  parU 
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1901.  «  very  «dyaiiottd  period  of  lift :  m  period,  «t  which  the  Coar 
em**  ^  f^^nia  math  in  taying,  the  ^slient  is  entitled  to  afl  th< 

^  pnmdenct  and  «Hre  (he  attorney's  best  and  most  active  can 
JiTKk  slii  threw  mind  her.  Her  affiurs  and  diose  of  her  husbaad 
iiad  been  onder  the  caie  of  the  Defendant.  This  Court  ca» 
aiDt  proceed  upon  those  nice  and  ddieate  eonsiderations  is 
aaatten  of  jnoperty,  that  would  suggest  to  him,  dial  aa  matin 
m£  moiali  and  therefore  imperfect,  obligation,  arnong  fixxn  tiial 
teonoection,  thel*e  ought  to  have  been  upon  his  part  a  tendencj 
vtib  to  discover  thait  degree  of  tediousness  and  cajynoe,.  thai 
made  him  weary  of  the  connection:  but  if  he  did  ^soever  it  ii 
lint  degree,  he  ought  to  have  dissolved  the  relation  between 
Vtmsh  At  her  age,  of  itself  entitling  her  to  the  protection  and 
fntovidence  I  have  fststod, -she  had  suffered  in  her  health  to  s 
degree  estaUidied  by  the  evidence.  That  diat  was  known  tQ 
4iie  Dlafendant  is  a  &ct  too  much  in  doubt  to  be  asserted :  boll 
that  lidr  health  was  not  very  good  at  her  years  is  obvious  upon 
Ae  whole  of  the  evidence.  Under  these  circumstances  she 
sihe  had  some  improvidence  about  her  affairs ;  or,  as  the  De- 
fendant will  say,  an  inclination  to  aogment  her  comfbrta.  The 
mode  she  had  adopted  was  selling  a  house  for  an  ^umnity. 
That  transaction  went  off  upon  some  difficulty  as  to  -  the  title, 
If  tiie  Defendant,  who  certainly  did  not  mingle  himself  in 
:that  transaction,  had  bought  that  house,  and  taken  a  con- 
weyance  of  it,  and  being  her  attorney  in  the  article  of  seUini 
4Sbe  house  had  permitted  her  to  take  nothing  but  a  bond  &i 
#n  annuity,  I  coold  not  well  pemst  that  species  of  dealiog, 
That  treaty  going  off,  anotiier  plan  was  thought  of.  I  now  give 
mredit  to  this4  tiiat  dt  was  her  real  purpose  to*bring  the  mcHi^ 
•pirodiiced  by  the  lsde  of  her  stock  to  Narthan^tm  for  the  pmr^ 
'xhase  of  an  annlnty;  though  the  evidence  puts  it  in  great 
doubt,  whetiier  she  did  not  bring  it  for  the  purpose  of  spenA- 
jng  it,  as  she  wanted  it.  Th^ynrngficJeyes  was  employed  tc 
go  to  Xtondm  to  tell  out  the  stock.  I  do  mot  examine,  why  he 
(  ^276  ]  'did  noit;8t«te  tolher,  tiiat  thatwas  very  imprudent:  *  no  troa^ 
for  an  annuity  being  entered  into :  nothing  appearing  to  shew, 
it  was  aprudent  act  to  permit  him  to  bring  it  home,  to  lie  dead 
in  91  chest;,  and  to  be  acted  tipon  by  her  improridence.  It  u 
not  to  bid  forgotten  certainly,  that  he  was  obliged  to  point  okA 
to  her  how  to  .spell  her  name,  when  executing  the  pawer  qj 
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attorney.   It -is  necessary  to  say  broadly,  that  tbobe,  who  ftifed*  ifeol. 
(He  with  such  transactioiiSy  take  upon  themselves  the  whole 
proof,  that  die  thing  is  righteous.    The  circumstances,  that 
pass  upon  such  transactions,  may  be  consistent  with  honest  in-  JkYss. 
tei^oiis:  but  they  arte  sO  delicate  in  their  nature,  that  parties 
miBt  not  complain  of  bang  '<»ned  on  to  prove,  they  are  so. 
It  appears  upon  the  account,  that  this  money  wai^  duly  ren- 
dered to  her;  tod  idl  the  itemd  of  charge  ar6  not  only  imex- 
c&pti6nable,  but  very  reaisonable.    Her  purpose  of  buying  an 
simtnty,  it  seems,  had  1»ken  vast  hold  upon'  her  mind.    It  was 
^rt  of  tiie  moral  and  imperfect  obligation  upon  Jeyes  to  con- 
tend against  her  jyvtrpose  as  much  as  possible:  this  h6wever  is 
In  some  degree  excusable:  as  persons  do  )iot  choose  to  advise 
against  the  ilidinations  of  those  they  are  advising.   The  coh^ 
ttad  of  Kfftg*  and  Gibson^  the  one  endeavouring  to  purchased 
ker  propertiy,  the  other  persuading  her  to  seB,  is  in  a  degr^ 
inconsistent  with  their  imputation  of  imbecility.   But  there 
I  wide  difference  between  that  transatction  and  that  with  Jeyes. 
It  b  very  difficult  for  persons,  in  a  moral  and  reasonable  view 
having  fair  expectations  of  property,  to  determine  how  to  act. 
In  tfie  case  of  a  person  liable  to  a  commission  of  lunacy  the 
feefing  of  a  relation  unwilling  to  take  out  a  commission  is  not 
to  be  disapproved.    The  proposition  of  Gibson  at  the  least  was 
to  give  60/.  a  year  with  landed  security ;  and  aho  to  give  SL  or 
IM.  more  than  any  one  else  would  give ;  and  xf  that  was  the 
irarpose,  with  a  view  to  bring  home  that  property  into  ih^ 
pockets  of  those,  who  had  the  natural  claim  to  it,  it  cannot  be 
•nd,  fliat  ^transaction  stands  under  the  same  circumstances,  ah 
V  a  stranger  was  to  take  that  to  himself.    But  it  is  very  differ-r 
ent,  when  it  is  the  case,  not  of  a  stranger,  but  of  the  attorney, 
scting  under  the  confidence  placed  in  an  attorney,  in  an  in- 
Mance,  in  which  the  principles  of  this  Court  entide  me  to  say, 
he  ought  to  have  acted  with  mbrie  providence  aiid  attoiitiotl 
than  are  required  even  in  the  case  of  parent  and  child. 

It  has  been  truly  said,  an  attorney  is  Hot  incapable  of     [  277  ] 
infracting  with  his  client.     He  may  fcir  a  hors^,  an  es-   Bule  as  to  ai| 
tate,  &c.    A  trustee  also  may  deal  with  hk  Cestuy  que  irusi^  attorney  con- 
but  the  relation  must  be  in  some  way  dissolved :  or,  if  not,  J^^^j^p^*^ 
the  parties  jntMt  bfe  piit'  so  much  «t  artn's  length,  lihat  fliey  ^  ii-ugj^^  ^jjjj 
pigree  to  tlak^  the  characters  of  purchaser  an&  vendor;  atid       ccttutf  ^ue 

yo4  irwfl. 


CASES  IN  CHANCERY. 

]rou  mii8t  examinej  whether  all  the  duties  of  those '  characters' 
have  been  performed  ( 77  ).  In  the  late  case  of  Fox  v.  Mack^ 
reth  it  was  never  denied^  Xhot  Macireth  might  have  purchased 
Fpx'^  estate..  When  that  cause  was  in  this  Court,  I  said, 
there  never  was  an  order  more  liable  to  objection  than  the 
oirder  dissolving  the  injunction ;  for  independent  of  all  the 
circumstances  in  that  cause  this  was  proved  upon  the  motipn; 
thati  giving  the  Defendant  credit  for  every  thing  he  in- 
sisted he  was  entitled  to,  the  Court  overlooked  the  circum-^ 
stance,  that  he  had  money  in  his  hands  due  to  the  Plaintiff 
beyond  that,  foe.  which  he  was  suing  at  law.  That  case 
was  decided  upon  these  grounds ;  that  though  he  might  have 
discharged  hiniself  from  the  relation,  as  trustee,  he  had  not 
done  so :  on  the  contrary  he  distinctly,  stated,  he  would  not 
conclude  any  thing  as  to  the  character  of  trustee  with  regard 
to  third  persons;  carrying  on  the  treaty  as  to  Page* 8  estate 
by.  surveyors  paid  by  Fox;  and  gaining  intelligence  at  the 
expence  of  the  Cestuy  que  trust.  An  issue  was  pressed, 
whether  Fox  had  not  received  enough  for  the  estate ;  though 
Mackreth  had  sold  it  for  more:  but  the  question  was  not 
upon  the  fact,  whether  the  price  paid  to  Fox  was  sufficient, 
but  upon  the  principle,  whether  under  the  circumstances,  if 
Mctckreth  had  mada  more,  he  had  disentangled  himself  from 
that  sitiiation,  in  which  every  benefit  made  by  him  was  to  re* 
suit  to  the  Cestuy  que  trust.  The  only  fact  was,  whether  he 
was  disentangled  from  that  situation.  The  moment  it  was- 
decided,  Aat  he  was  not,  it  did  not  signify,  whether  the  es- 
tate was  sold  upon  fair  terms  between  him  and  Fox  ;  for  even 
a  benefit  arising  by  accident  upon  the  principles  of  this  Court 
should  accrue  to  the  Plaintiff.  The  argument  for  an  issue 
therefore  went  quite  beyond  the  question ;  and  the  case  might 
have  been  decided  upon  that  principle  in  a  great  measure 
free  from  the  impUcation  of  fraud. 

With  respect  to  the  case  of  the  attorney,  I  have  no  diffi- 
culty in  saying,  Jeyes  might  have  dealt  for  this  annuity :  but 
he  had  two  ways  of  proceeding ;  which  this  Court  must  have 
held  it  quite  incumbent  upon  him,  dealing  with  this  lady,  to 

attend 

(77)  Ante^  Whickcote  v.  Lawrence ^  Vol.  Ill,  740,  and  the  pote, 
752.  .  CampbeU  v.  Walker,  Ex  parte  Reynolds,  Y,  678,  707.  Us 
parte  Uuykes,  Ex  parte  Lyon,  post,  G17. 
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attend  to.    If  she  proposed  to  hira  to  buy  it,  he  Would  have?  laoi; 

done  well  to  have  said  to  her,  that  Gibson  would  rive  more  ^^'^ 
1  1       ,     .        , .   .  ,  ,     ,  Gibson 

than  any  one  else ;  that  it  was  his  interest  to  do  so ;  that  he 

would  secure  it  upon  real  estate ;  that  it  was  more  fit  for  her  JfiVB». 
to  deal  with  her  relation  than  her  attorney;  and  the:  trans- 
action would  >have  a  better,  appearance  in  the  world.-  -It  was* 
natural  enough,  that  she  should  answer,  she  would  not  deal 
with  Gibson,  but.  woulpl  consider  herself  only  and  her  own 
ctnnfbrts,  according  to  Benyon^a  advice  to  her.    Then  it  would 
have  been  right  for  the  Defendant  to  have  declined  it.  Sup- 
pose, she  had  insisted,  that  he  should  be  the  person :  ii  would 
be  too  much  for  the  Court  to  proceed  upon  delicacies,  •  such  as 
these,  and  to  say,  he  should  not  permit  himself  to  contract  with 
her.    Therefore  I  say,  he  might  contract:  but  then  he  should 
have  said,  if  he  was  to  deal  with  her  for  this,  she  must  get 
aiioth^  attorney  to.advise  her  as  to  the  value :  or,  if  she 
not,  then  out  of  that  state .  of  circumstances  this  clear  duty 
results  from  the  rule  of  this  Court,  and  throws  upon  him  th0 
vhcde  onus  of  the  case ;  that,  if  he  will  mix  with  the  cha- 
racter of  attorney  that  of  vendor,  he  shall,  if  the  propriety  of 
the  contract  comes  in  question,  manifest,  that  he  has  given  her 
all  that  reasonable  advice  against  himself^  that  he  wouM  have 
giTen  her  against  a  third  person.    It  is  asked,  where  is  that 
role  to  be  found.  I  answer,  in  that  great  rule  of  the  CMrt,   General  mle, 
that  he,  who  bargains  in  matter  of  advantage  with  a  person  that  he,  who 
placing  confidence  in  him  is  bound  to  shew,  that  a  reasoAable  hargams  in 

use  has  been  made  of  that  confidence ;  a  rule  applying  to  ^  f  ^" 

J  trtrj^       vantage  with  a 

trustees,  attorneys,  or  any  one  else.  ^^^^  pl^^j^^ 

If  diat  is  the  rule,  see,  how  this  transaction  proceeds,  confidence  in 
First,  with  regard  to  the  security.    This  lady,  at  the  age  of  him  is  boond 
serenty^one,  in  possession  of  stock,  whigh  had  produced  this  to  shew,  that 
money,  and  which  therefore  nnght  have  been  in  a  certain  yray  *  reasonable 
made  a  security  pro  ianto  for  the  payment  of  the  annuity, 
•dealawith  a  person  stated  to  be  in  very  good  circumstances,  ^^^gj^^^^** 
but  of  the  age  of  eighty,  with  ai  large  &mily ;  among  whoin 
that  property  will,  probably  be  parcelled  out  by  distri- 
bution.   He  proposes  a  bond  as  a  security  for  her  daily 
bread.    la  that  what  a  Court  of  Justice  can  approve.    *  It     [  ^279  ] 
would  have  been  his  duty,  advising  her  as  against;  a  third 
person,  to.  have  said,  that  in  the  natural  course  of  things  that 

person 
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18A]«  person  af  the  age  of  eighty,  i^ne  or  ten  years  oUer  thaa 
herself,  might  die  in  her  life ;  and  she,  surviving  perhaps 
.  ^       several  years,  woyld  have  to  go,  not  to  any  specific  fund,  the 

J^YBSW  stock  or  the  money,  not  even  to  Gibson's  pubhc-houses,  to 
which  as  a  security  she  had  objected,  but  to  get  administration 
^9  a  creditor,  or  to  foUpw  the  representatives.  It  was  his 
4uty  to  ^y  that  9^  against  himself.  But  in  other  respects  he 
4id  not  exert  reasonabk  diligence ;  for  there  was  an  absolute 
4uty  upon  him  to  hikve  made  the  most,  not  oo\y  of  the  dr* 
cufQstance  of  age,  but  also  of  the  actual  state,  in  which  she 
was.  If  he  had  been  dealing  to  the  best  advantage  with  • 
ptranger,  it  would  have  been  his  duty  to  make  accurate  inquir 
as  to  her  state  of  health ;  and  when  proposing  the  purchaae 
to  fi  public  office,  but  more  especially  to  individuals,  he.shouU 
haye  gone  on.  behalf  of  his  client  with  all  the  informatiQa^ 
th9$  would  have  given  her  any  advantage.  I£  he  had  made 
inquiry  of  those  Uving  with  her,  he  must  have  learned  the 
probability,  that  there  was  something  more  than  a  failioai 
disorder,  and  of  a  kind,  that  might  most  materially  affect  the 
consideration  But  the  only  inquiry  was  that,  which  ihe  cir>- 
^ulation  of  the  office  paper  produced.  Is  that  reasonaUe 
f^d  due  diligence  in  such  a  case  ?  It  appears  to  me  a  better 
bargain  in  the  general  case  to  have  taken  the  lower  teivia 
jrw  the  office  than  these  upon  personal  security;  £bx^  in 
whatever  way  their  liability  is  formed,  there  is  a  regularity  in 
their  transactions^,  which  is  the  foundation  of  their  credit 
and  gives  a  value  to  their  security,  which  that  of  individuals 
vnll  not  fetch  in  the  market ;  if  the  market  price  is  to  detei>- 
mine.  The  opinionp  in  evidence  as  to  the  value  are  worth 
piothing  in  this  sen^e;  that  they  only  calculate  upon  mere  age; 
^4  tal(o  aU  livea  9^  the  same  age  to  be  of  equal  value.  I 
^  w{9  not  say,  whether  upon  the  difference  in  the  evidence  as 
to  the  value  it  ia  grossly  inadequate  within  Lord  Thurlau^ 
meaning;  but  jit  was  the  duty  of  the  attorney  of  this  lady  to 
get  that  14^  a  year  for  her,  if  he  eould ;  and  it  was  negligence 
not  to  make  that  inquiry,  which  any  man  buying  an  annuity 
froidd  have  made.  I£  the  ¥ritne8ses  agreed,  that  BOL  was 
efieugh,  that  would  not  be  conclusive  in  iavour  of  the  De- 
fendant ;  for  the  substance  of  their  evidence  is,'  that  the  fife 
was  taken  to  be  good ;  and  the  Defendant  would  have  foiled 

in 
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in  this  article ;  that  he  had  not  made  advantage  enough  in  1801, 
the  article  ^of  her  health;  as  to  which  he  must  have  been  Q^^BOfi 
informed.    In  that  respect  also  there  is  a  failure  of  due  dili-  v. 
geiice.   By  that  negligence  a  stranger,  if  the  transaction  bad  J^TI^t 
been  with  a  stranger,  would  have  profited;  and  it  foUows  in     [  ) 
this  Court,  that,  when  you  can  characterise  Hie  conduct  aa 
negligence  towards  a  stranger,  by  which  be  obtMns  an  , 
vantage,  the  attorney  becoming  purchaser  shall  not  hold  that 
advantage,  gained  by  his  negligence.   That  is  the  principle, 
upon  which  I  decide  this  cause  as  to  Jeyes  the  younger; 
aad  I  am  satisfied  by  this  evidence  upon  the  question,  whe« 
tker  die  Defendant  is  effected  by  the  conduct  of  Je^s  tfa^ 
immget,  that  there  is  no  distinction  between  them  9  and  th# 
weight  of  evidence  is  against  the  alleged  dissolution  of  part^ 
nersfaip.   It  does  appear,  that  die  Defendant  was  anwillmg 
to  eontnct  for  this  annuity.   That  circumstance  disconnsct^ 
die  tnmnction  of  December  firom  the  sale  of  the  stock  iv 
N^eember^  and  gets  rid  of  a  great  deal  of  imputation. 

As  to  the  relief,  it  cannot  go  quite  to  the  extent  of  the 
player.  It  must  be  only  a  decree,  that  the  400/L  must  be 
repaid  with  interest  If  I  am  to  conjecture,  I  do  not  go  th^ 
kngth  of  saying,  this  money  was  brought  from  London  for 
the  purpose  of  the  sale  of  this  annuity.  It  may  be  so:  but 
if  it  is  possible  it  may  not  be  so,  I  must  consider  it  as  con- 
^rerted  into  an  annuity  in  December  1798.  I  cannot  therefore 
chaigt  the  Defendant  to  the  extent  of  makuig  him  replace 
tbe  stock;  which  would  make  some  difierence.  The  prin- 
dpie,  «pon  which  I  nmke  the  decree,  carries  the  costs  with 
»(T8). 

(78)  Post,  Ahager  v.  Rawhgf,  Dotoaei,  MonteM^pueu  v.  Sandys, 
748.  IkiUlm  V,  Gale,  Vol.  VII,  XVIII,  120,  302 ;  and  ths  note, 
583.  IX,  296.  Harris  v.  Tre-  anta.  Vol.  II,  204.  Ca^e  v.  Xourf 
meaUere,  X\,  34.    Wood  v.   4aen,  2  Dow,  280. 
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1801.  WRIGHT  V.  MAYER. 

JulyXOlk. 

MoUodtaeom-  ]|^^*  Mansfield^  Mr.  Richards,  and  Mr.  Stanley,  for  die 
pel[  an'  attQir-  Plaintiff^  in  a  bill  of  discovery  moved,  that  an  atttomey 

tiey  to  produce  mi^y  produce  Certain  cases  and  opinions  of  Counsel  and  other 
papers  of  his  p^pg^g  Jn  [jjg  possession,  belonging  to  his  client, 
client  refused 
with  costs. 

Mr.  Lloyd  and  Mr,  Pemberton,  contrd. 
'  This  modon,  is  perfectly  new.  It  is  not  an  application, 
[  *S81  ]  ibat  the  party  may  produce.  *  these  papers;  but  that  these 
persons,  confidential  agents,  may  produce  these  papers,  de- 
livered to  them  as  attorneys ;  and  state  confidential  commu- 
nications. They  have  answered  aU  collateral  facts  :*  but  they 
Tefiise  without  the  direction  of  the  Court  to  produce  any 
papers  held  by  them  as  attorneys,  or  to  answer  theintemo- 
^tories  as  to  any  thing  communicated  to  them  in  confidence. 
T/ie  King  v.  Dixon  ( 79 )  is  decisive  against  this  application. 
Wilson  v.  RastaU  (80)  turned  upon  the  delivery  being  in  con- 
fidence as  a  friend.  The  privilege  is  that  of  the  client,  not 
the  attorney. 

Lord  Chancellor. 
A  party  might  This  motioti  is  perfecdy  new.  It  does  not  follow,  that  it  can 
be  compelled  succeed,  even  if  the  party  could  be  compelled  to  produce 
to  produce  pa-  these  p^ipers;  lis  I  should*  think,  without^  prejudice  to  argu- 
wit^^^e^^TO^ could.  I  recollect  many  cases,  in  which 
|.^^  as  part  of  the  conduct,  upon  which  the  relief  was  to-be 

asked,  it  was  alleged,  that  the  Defendant  had  taken  opini<Mi8, 
and  they  were  in  his  possession ;  and  that  was  charged  as  a 
*  fact,  connected  with  other  circumstances  of  conduct,  firon 
'Which  an  inference  could  be  drawn  as  to  the  relief  to  be  given. 
In  many  cases  the  Diefendant  may  deny,  that  the  papersn  the 
production  6f  which  is  called  for  by  the  bill,  ( in  this  instance 
papers  shewing,  she  meant  to  evade  this  covenant,)  are  in  hei 
custody  or  power :  but  they  are  in  her  power,  if  in  the  cus- 
tody of  her  attorney.  I  am  not  sure  however,  that  the  mis- 
chief is  not  less  than  that,  which  would  be  the  cotisequencc 
of  a  practice  of  drawing  out  of  the  hands  of  attorneys  papen 

whicl 

(79)  3  Bur.  1687.  (00)  4  Term  Rep.  B.  R.  7M. 
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which  are  in  their  hands  always  in  confidence.  It  is  said  in 
this  case,  yoif  want  only  to  produce  the  cases  and  opinions. 
It  is  not  quite  clear,  whether  that  is  not  more  mischievous  than 
addressing  to  them  all  these  interrogatories ;  for  the  motives, 
and  the  purposes,  for  which  they  are  put  into  the  hands  of  the 
attorney,  connected  with  the  fact,  that  the  opinions  were 
taken,  might  make  out,  that  the  party  did  not  mean  to  evade 
the  covenant :  but  that  would  introduce  a  right  to  cross-exa- 
mine as  to  facts  certainly  communicated  in  confidence.  I  am 
also  stnickwith  its  being  after  publication;  though  honestly 
accounted  for.  But  upoi^  the  other  principle,  that  it  is  the 
privilege  of  the  client  and  the  public,  and  that  in  this  Court 
asotber  .mode  is  open,  if  it  is  not  the  fault  of  the  party,  I  am 
of  opinion,  it  would  be  too  *  dangerous  to  call  for  paper9  put 
iato  the  hands  of  an  attorney  confidentially.  I  never  heard 
at  law  of  a  subpoena  duces  tecum  upon  an  attorney,  to  produce 
tbe  papers  of  his  client.  I  remember  in  a  case  of  forgery  at 
Durham  a  man  served  with  a  subpoena  to  produce  a  forged 
deed.  It  has  been  sometimes  seen  in  a  criminal  case:  but 
that  is  not  a  precedent  to  be  followed. 


1801. 


Wright 
MateIi. 


The  motion  was  refused  with  costs  (  81  )•  . 

(81)  Post,  Vol.  XIX,  272.  BUgh  v.  Benson.  1  Price.  206. 
VtssBkk  V.  Reed,  1  Mer.  114.  Bmh  v.  LewU,  Walker  v.  Wildman, 
^Msdd.  29,  47. 


[  •882  ] 
No  subpcena 
duces  tecum 
upon  an  attor- 
ney to  produce 
papera  of  hia 
client.   It  baa 
been  some- 
times seen  in  a 
criminal  caae 
but  ia  not  to 
be  foUowed. 


CHING  t?.  CHING.  1801. 

July  lOtk. 

^JNDER  a  general  reference  of  all  matters  in  dispute  the   An  award 

arbitrator,  a  clergyman,  had  made  an  award,  deciding  cannot  be  dia- 

aR  th^  questions.  ^^^^^^ 

take  npon  a 

Mr.  Richards  moved  to  rectify  an  error  in  law ;  alledging  2^^^^°^,.^^^ 
no  other  ground,  but  that  the  arbitrator  had  made  a  wrong 
decision  upon  a  question  of  law. 

Vou  VI.  U 
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Lord  Chancellor. 
If  a  question  of  law  is  referred  to  an  arUtrator,  lie  moat 
decide  upon  it;  and,  though  he  decides  wrong,  you  cannot 
help  it.  In  a  case  before  Lord/ZoM/yn  'Mr.  Ma$tsfield  and 
I  endeavoured  to  open  an  award  on  the  ground  of  mbtake  of 
the  arbitrator;  the  question  referred  being  as  to  the  vesting 
of  a  legacy :  but  it  was  held,  it  would  not  do. 

The  motion  was  refused  (  82). 

(82)  Price  v.  WilUamM,  3  Bro.  if,  meaning  to  declare  the  law, 
C.  C.  163.  Ante,  Vol.  I,  306.  he  misses  his  object,  the  Court 
Knox  Simmondsy  I,  360.  Jtfor-  will  correct  his  error;  and,  if  be 
gan  v.  Mather,  Dick  v.  MiUigan,  perversely  or  wantonly  makes  aa 
II,  15,  83.  Emery  v.  Wtue,  V,  illegal  award,  will  control  aa 
646.  Post,  Andermm  v.  IWcy,  excess  of  power,  aaoontiog  «l 
XVIII,  447,  and  the  refer-  least  to  misoondnot.  In  Ckmm 
ences.  In  Kent  v.  Mitob,  3  Eagi,  v.  Wegtmare^  13  £atf,  867,  and 
18,  some  doabt  was  expressed  Skarwum  y.BeU,  6  HhML^Stlm* 
as  to  the  aathority  of  this  case,  604^  the  Coart  of  King^s  Beoeh, 
not  perhaps  with  sufficient  con-  refasing  to  interpose  upon  tbf 
sideration;  which  called  forth  soggestion  of  mistake  not  ap- 
a  confirmation  of  the  doctrine,  parent,  rely  on  the  character  of 
with  a  more  detailed  explanation  the  individual  arbitrator,  as  i 
of  the  principle,  from  the  Lord  barrister :  a  distinction,  that  hai 
Okancellar,  in  Yomng  v.  Walter,  not  received  attention  in  any  o 
post.  Vol.  IX,  364.  See  XIV,  the  cases  in  Equity.  The  Xen 
271.  Steffy.Andrewi,2Madd,6.  Chancellor  in  Yomg  v.  Wmher 
Campbell  v.  Twemlow,  1  Price,  alloding  to  the  acknowledge 
81.  Wohlenberg  v.  Ligeman,  competence  of  the  arbitrator  ii 
6  Taunt.  254.  Wood  v.  OHffith,  that  insUnce,  as  the  motive  t 
1  SwanMt,  43,  and  the  references  his  appointment,  applies  hi 
in  the  note,  56.  Tlie  result  of  oh#ervations  on  the  jurisdietioi 
the  authorities  seems  to  be,  that  to  arbitrators  generally,  a 
under  a  general  reference  the  judges  chosen  by  the  parlies  I 
arbitrator,  taking  all  moral  con-  declare  what  shall  be  juslie 
sideraUous  into  his  view,  may  go  between  them,  instead  of  lb 
beyond  the  law,  with  the  view  strict  law,  to  be  obtained  by  sal 
of  dispensing  what  appears  to  in  the  Kiog*a  Courts, 
him  to  be  substantial  justice  :  but 
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COCK  f>.  RAVIE. 

July  mh. 

^HE  Plaintiff  moved  for  a  writ  oi  Ne  exeat  regno  against   A  writ  of  2V« 
the  Defendant  Ravie  under  the  following  circumstances,  exeat  regmo  re- 
proved by  affidavit  'ipon  ^ 
Ravie,  Kving  at  Bmnmgkam,  was  owner  of  goods,  shipped  J"^'*^^?^^^^ 

CA  board  die  Jane,  bound  from  Hull  to  Embden,  which  sailed    .      ^  ~ 

nity :  To  ob- 

fifomHiftf;  was  captured  by  a  Kfaig*s  ship;  and  was  libelled  in  ^i^^^^ 
the  Court  of  Admiralty.    Ravie  proposing  to  give  security  ap  ^^^^  be  an 
pBed  to  the  Plaintiff  and  the  other  Defendant  Smith  to  become  equitable  de- 
soreties ;  offering  to  give  them  an  indemnity.   They  accord-  mand  m  the 
ingljr  became  his  sureties  «o  the  amount  of  12,000/-   They  ap-  nature  of  a 
pKed  for  tha  indemnity  |  and  by  a  letter,  dated  the  2d  of  JIfoy,.  J^J^  wtoaUy 
he  proposes  to  givd  an  indemnity  either  by  purchasing  stock 
ad  lodging  a  security  with  them,  or  by  leaving  the  writings  of 
fresbold  property,  stated  to  be  subject  to  a  mortgage.  Another 
letter,  dated  the  9th  of  May,  written  by  his  partner,  likewise 
apeaka  of  the  security  the  Plaintiff  had  entered  into,  and  pro- 
poses, that  Ravie^s  brother  at  Hamburgh  shall  give  security ; 
tat  in  the  mean  time  proposes  to  send  the  deeds.  Another 
ktter  of  the  19th  otMay  tai^ys  generally,  that  he  wOl  furnish 
die  deeds  to  his  attorney,  for  the  purpose  of  making  the 
Kcnnty* 

The  affidavit  then  stated,  that  he  is  now  about  to  leave  the 
kingdom  to  go  to  Hamburgh, 

Mr.  RomiUy  and  Mr.  Cooke ,  in  support  of  the  motion. 
There  is  no  case  exactly  like  this :  but  the  ground  of  these 
aMes  is,  that  there  is  an  equitable  demand.  The  Plaintiff  has 
taiquestionably  a  certain  demand  in  Equity.  It  does  not  rest 
lierely  upon  their  being  sureties ;  though  that  would  be  suffi-^ 
dent:  but  there  is  an  express  undertaking  to  deposit  thes6 
deeds ;  which  would  ^ve  an  equitable  mortgage.  The  estate 
being  in  mortgage,  he  could  not  give  the  legal  estate.  The 
only  case,  that  has  gone  beyond  a  positive  debt,  b,  where 
there  are  unliquidated  accounts,  and  the  Plaintiff  states,  tha) 
he  believes,  the  balance  will  be  in  his  favour. 


CASES  IN  chancery;^ 


1»oi.  Lord  Chancellor. 

Has  it  not  always  been  a  money  demand?   Do  you  recol- 
^  lect  an  instance  of  the.  writ  being  applied  to  this  sort  of 

Kavib.  case? 

For  the  Motion.  . 
Russell  V.  Asby  (83).    The  performance  of  an  undertaking 
is  as  much  a  duty;  giving  a  cause,  of  suit:  Prae.  Reg. 
The  case  of  Alimony  is  analogous.  In  Parker  v.  Appleton  (84) 
'  the  bill,  though  not  stated  Tcry  accurately,  must  have  been 

for  a  specific  performance. 

Zorcf  Chancellor. 
Russell  V.  Asby  was  a  clear  money  demand.  If,  wherever 
the  Plaintiff  has  a  cause  of  suit,  that  is  taken  to  be  a  cause  of 
equitable  suit,  and  in  that  case  merely  you  may  have  the. writ, 
there  is  no  distinction.  In  the  case  of  Alimony  there  is  the 
decree  for  Alimony ;  and  therefore  it  is  a  debt  by  law.  due  to 
the  wife  (  85 ).   In  what  sum  am  I  to  mark  this  writ  t 

For  the  Motion. 
In  the  value  of  the  indemnity  ^  which  is  stated  to  be  4000/. 
In  Russell  v.  Asby  there  was  no  contract  between  the  Plain- 
tiff and  the  Defendant. 

Lord  Chancellor. 
I  remember  a  bill  filed  to  make  the  principal  in  a  bond  pay 
the  debt.  The  party  was  going  to  America  upon  the  1st  oi 
June ;  and  the  bond  would  have  been  due  on  the  1st  of  July, 
That  was  very  strong:  yet  Lord  Thurlow  refused  the  writ  (86). 
Suppose,  the  next  of  kin  file  a  bill  against  the  administrator^ 
praying  this  writ :  though  the  whole  property  may  be  in  the 
dominion  of  the  administrator,  you  never  mark  the  writ  foi 
more  than  has  been  actually  converted ;  which  shews  it  to  be 
•  in 

(83)  Ante,  Vol.  V.  06.  410.    Haffey  v.  Haffey,  XIV, 

(84)  3  Bro.  C.  C.  427.  261.    Upon  this  writ,  generall; 

(85)  Ante,  Cogtar  v.  Coglar,  see  the  notes,  ante,  Yol.  I,  d5. 
Vol.  t.  94.  Post,  Shaftoe  v.  IV,  692 ;  and  Mr.  5ea«c»^  Bng 
Shaftoe,  DawMH  v.  Datoton,  Ofd-    View  of  the  Writ. 

ham  V.  Omam,         171,  173,      (80)  Post,  Vol.  VII,  173. 
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Cock 


in  the  nature  of  a  bill  for  a  debt  actually  due.  Parker  v.  ApA  iBOl*. 
pletan  seems  to  amount  to  no  more  than  that  they  were  piairt* 
ners  in  a  joint  adventure ;  and  it  was  part  of  the  project,  that^ 
when  sold,  the  produce  should  be  invested  in  American  stock.  Ravib. 
Then  the  Defendant  was  trustee  of  one  moiety  for  the  Plain- 
tiff; and  the  writ  was  marked  for  that.  Suppose,  this  was  an 
agreement  for  sale  of  an  estate ;  and  the  Plaintiff  had  adr 

'  Taofced  SOOLf  part  of  the  purchase  money :  could  he  have 
the  writ  marked  for  the  value  of  the  estate?   I  am'  sorry  for 

*  it:  but  I  cannot  grant  the  writ. 


The  motion  was  refused. 


[285] 

V.  GWILLIM.  1801. 


Jul^  lUk. 

jy/|R.  HART  moved,  that  the  answer  of  Sir  Henry  GwUlim   Orjer^  that 
may  be  tak^  without  oath ;  and  that  the  Six  Clerk  *he  Six  Clerk 
maybe  ordered  to  receive  it  without  his  signature;  on  the  ™Vroc«iyethc 
ground,  that  the  Defendant  (87)  in  the  hurry  of  gomg  abroad  ^"''^JJJIJ^*.*^^^ 
had  forgot  to  sign  his  answer.  DefcndMit  ^ 

having  gone 

The  motion  was  consented  to ;  and  the  order  was  nuide  (88).  aboard,  and 

(87)  Sir  Henry  GwilKm  was      (88)  v.  Lake,  ante,  171;  ^'^^^^^'jj^^ 

appointed  one  of  the  Judges  of  see  tbe  note,  172.  consent- 
tko  Supreme  Court  at  Bengal.  ed  to 


MATTHEWS,  Ex  parte.  1S01. 

Jufy  lUk. 

^HE  petitioner,  of  Liverpool,  kept  a  banking  account  with  ii.  to  discbarge 

Caldwell  and  Co.  of  Liverpool  f  and  in  the  latter  end  a  debt  dae 
of  the  year  1792  being  indebted  to  Garland  and  Co.  of  Pool  from  him  to  i?. 

1358/.  Ss.  24.  P^oenreu  his 
banker  Cjto 

direct  hit  correspondent  and  partner  J),  to  accept  a  bill  drawn  by  B. 
Before  the  bill  was  due,  C.  and  D.  became  bankrupt ;  C.  being  indebted 
toil,  more  than  the  amount  of  the  bill,  B. proved  agaiost  the  estate 
of  D.;  but  afterwards  received  the  whole  from  A.  4.  not  having  proved 
against  the  estate  of  C.  in  respect  of  the  bill  is  entitled  to  stand  in  the 
place  of  B.  against  the  estate  of  D.;  whoso  proof,  having  been  expunged, 
was  rc-instatcd  for  the  boueGt  of  A. 
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UOli.       ItSSL     8dL  for  com  §M  to  him  by  them)  for  the  ptirpoifi 
Matthbws       dkcharging  that  debt  directed  QUdwell  and  Co.«  to  :gi?# 
Ex  parte  *  ^  order  upcm  Burton^  Forbes,  and  Gregory,  in  Landon,  upoa 
whom  they  drew,  and  with  whom  they  were  engaged  in  part- 
nership, to  accept  a  bill  to  that  amount  drawn  by  Garkmd 
and  Co.   A  bill  was  drawn  accordingly  by  Garhnd  and  Co. 
dated  ,  the  1st  of  January,  1793,  by  the  direction  of  the 
petitioner;  and  by  the  direction  of  Caldwell  and  Co*  was 
accepted  by  Burton,  Forbes^  and  Gregory.   Ip  Inarch  17&8| 
before  the  bill  became  due.  Burton,  Forbes,  and  Gregory^ 
became  bankrupt;  and  also  Caldwell  and  Co.   The  bill  was 
not  taken  up.    Caldwell  and  Co.  were  indebted  to  the  peti- 
tioner to  an  amount  above  2000/.    Garland  and  Co.  proved 
.  the  amount  of  the  bill  under  the  Commission  against  Burton, 

Forbes,  and  Gregory.  Afterwards  in  1796  upon  an  inquiry 
previous  to  a  dividend,  as  to  what  Garland  and  Co*  had 
]  received  up<m  their  *  securities  since  the  proof,  they  stated, 
that  since  the  proof  they  had  received  the  whole. debt  £rom 
the  petitioner;,  upon  which  the  proof  was  expunged* 
'  '  Under  these  circiunstanaes  the  petition  all^png,  that  the 

petitioner  was  deprived  of  receiving  a  dividend  through  6ar» 
land  and  Co.  prayed,  that  the  proof  might  be  reinstated; 
and  that  an  order  should  be  made  for  a  dividend  of  Qd 
in  the  pound,  upon  the  debt  of  1358/.  2s.  2d,,  to  put  him  upon 
a  footing  with  the  other  creditors. 

Mr.  Pemberton,  in  support  of  the  Petition. — Mr.  Romitty^ 
for  the  Assignees.  An  order,  Ex  parte  Puller,  22d  December^ 
1800,  was  cited. 

The  petition  stood  for  judgment. 

Lord  Chancellor. 
The  question  upon  this  petition  seems  to  be,  whether  undei 
the  circumstances  the  petitioner  paying  that  demand  of  Gar- 
/  I  .  land  and  Co.,  in  reapect  of  which  they  had  drawn  upon 

•  Burton,  Forbes,  and  Gregory,  which  bill  they  had  accepted, 

and  in  respect  of  which  Garland  and  Co.  proved  against  theii 
estate,  had  a  right  to  say.  Garland  and  Co.  being  paid  bj 
his  money  instead  of  the  security  he  gave  them  should  stand 

aj 


^  1  (  . 
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u  tnisteet  of  die  proof  fbr  hid  benefit ;  and  upon  the  Vest  IBOl. 

eonmder«tkm  I  can  gite  it.  I  think,  he  has  that  right   It  i«  lut^'Z^^^ 

necessary  to  consider  it  as  to  the  situation  of  the  petidonet     £g  parte. 

widi  regard  to  Caldwell  and  Co.,  of  Caldwell  and  Co.  with 

regard  to  Burton,  Forbes,  and  Gregory,  and  of  Burton, 

Forbe$,  and  Ortf^rory,  with  regard  to  Garland  and  Co«  The 

peCitioiieri  being  a  creditor  of  Caldwell  and  Co.  procures 

flieni  to  fiimish  Garland  and  Co.  with  the  means  of  drawing 

upon  Burton,  Forbes,  and  Gregory.    They  drew  accordingly ; 

nd  the  moment  Burton,  Forbes,  and  Gregory,  had  given 

their  acceptance  to  Garland  and  Co.  the  necessary  effect  waSi 

diat  Burton,  Forbes,  and  Gregory,  in  account  against  Cald^ 

welt  and  Co.  had  a  right  to  consider  themselves  as  having 

a  demand  against  Caldwell  and  Co^  to  the  amount  of  their 

ieoeptaisoe ;  and  the  effect  of  that  was,  that  Caldwell  and  Co. 

had  also  a  right  to  consider  themselves  debtors  to  the  peti-* 

tkmer  less  than  what  they  owed  him  by  the  amount  of  this 

mm ;        in  effect  they  were  bound  to  indemnify  Burton, 

ForbeSf  and  Gregory  to  the  extent  of  their  acceptance. 

*  Therefore  if  the  petitioner  in  proving  against  Caldwell     [  ^  SSi  ] 

nd  Co.  has  carried  to  his  debit  the  amount  of  this  bill,  then 

die  petition  is  right    If  on  the  other  hand  he  has  proved 

the  whole  debt  against  Caldwell  and  Co.,  not  deducting  that 

mm,  then  he  will  not  have  a  right  to  stand  in  their  situation 

against  the  estate  of  Burton,  Forbes,  and  Gregory. 


Upon  inquiry  it  appeared,  that  the  petitioner  had  not  proved 
in  respect  of  this  bill  against  Caldwell  and  Co.;  and  the 
order  was  made  according  to  the  prayer  of  the  petition. 


ANONYMOUS. 


1801. 
Jislylllfc  . 
and  mh.  . 

jj^R.  OWEN  moved^  that  the  Receiver  should  be  at  liberty   Upon  a  mo- , 
to  defend  an  ejectment;  and  to  charge  the  expence  tion,  that  a  - 
in  his  accounts.  Heooiver  may. 

be  at  liberty  te^ 

defend  aa  ejeotment,  the  parties  ioterested  being  adolt  and  consenting,  a 
reference  was  made,  whether  it  was  for  their  beneGt. 


• 
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Anonymous. 


1801.  The  Lard  Chancellor  expressed  doubt  upon  it;  and 

asked,  why  this  person  would  not  come,  desiring  to  be  exa- 
mined pro  ifUeresse  suo. 

.   For  the  Motion. 

Except  in  the  case  of  a  sequestration  that  has  been  doqe 
only  in  one  instance.  Angel  v.  Smith ;  where,  infants  beiiig 
concerned,  the  Lord  Chancellor  took  that  course :  but  it  was 
thought  very  novel.  The  common  course  is  to  refer  it  to  the 
Master;  but  not,  where  it  is  clear.  In  this  case  the  estate  is 
devised  to  trustees,  upon  trust  to  receive  the  rents  and  profits, 
and  to  pay  to  a  nephew  120/.  a-year,  until  he  marries  with 
consent  of  the  trustees  5  then  to  him  for  Ufe ;  with  remainder 
to  the  issue  of  the  marriage;  and  if  he  should  marry  without 
consent,  or  die  without  issue,  then  to  the  right  heirs  of  the 
testator :  this  person  being  the  hein  A  decree  was  made  for 
carrjdng  the  will  into  execution ;  and  a  direction  was  given  to 
take  an  account  of  the  premises,  of  which  he  was  seised.  In 
1794  the  Report  was  made;  stating,  that  the  testator  died 
[  ♦JSS  ]  seised  of  the  very  tenement,  which  ♦  is  the  subject  of  this 
^  motion.    The  Receiver  has  been  in  possession  from  1793; 

the  possession  of  the  Court  by  its  officer. .  If  he  defends  any 
premises,  of  which  he  is  not  in  possession  as  Receiver,  this 
order  will  not  protect  him.  Notice  of  trial  is  given  for  the 
ensuing  Assies  at  Hereford.  All  the  parties  really  interested 
are  adult;  and  consent. 


Upon  a  se* 
qaestratton  a 
mortgagee 
must  come  to 
be  examined 
tniwt$9e 


Mr.  Lhyd  (Amicus  Curiae)  said,  the  ilnderstanding  was, 
that,  where  there  was  a  Receiver,  no  person  would  be  per- 
mitted to  bring  an  ejectment,  or  take  any  other  proceeding, 
without  the  leave  of  the  Court ;  whoever  did  would  be  conn 
mitted(89). 

Lord  Chancellor  said,  he  could  not  distinguish  the  case 
of  a  Receiver  from  that  oif  a  sequestration :  why  in  the  latter 
case  a  mortgagee,  for  instance,  with  a  clear  title  to  -tak^ 
possession  must  come  to  be  examined  pro  intere$9e  sua  (90), 
and  not  in  the  other. 


(89)  Angel  v.  Smith,  post, 
Vol.  IX,  3^5. 


(90)  Haml^fH  v.  Let,  I  Dick. 
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Lord  Chancelmr  fiwd,  he  would  give,  the  Receiver  leave  IW* 

to  defend  this  ejectment;  but  would  reserve  the  consideration  Jufy  l^h. 

of  the  costs  till  after  the  trial  :  not  approving  a  Receiver  Anonymous. 
eonuBg  just  before  the  trial,  when  it  is  impossible  to  have,  a 

reference  to  the  Master,  whether  it  is  for  the  benefit  pf  the  ^ .  /  • 
pardes,  that.he  should  be  at  liberty  to  defend  the  ejectment. 


Mr.  Oicen  saying,  they  could  get  the  Reporf  in  time, 
and  offering  to  go  before  the  Master,  the  order  was  made 
accordingly. 

On  the  1st  of  August,  the  Order  was  made  upon  the 
Report^  tliat  it  would  be  for  the  benefit  of  the  parties. 


1801. 

ASTON  p.  Lord  EXETER.  ^A^ft 

\f  R.  BEN  YON  for  the  Plaintiff  moved,  that  the  Defend-     Where  the 
ant  may  be  ordered  to  produce  and  leave  with  his  ^ 
derk  in  Court  several  deeds,  dated  in  1690,  1701,  and  1702, 
set  forth  in  the  answers,  and  all  other  deeds  relating  to  the  Qq^^  ^ju 
prenuses,  in  aid  of  an  ejectment  brought;  and  that  copies  upon. motion 
maybe  produced  at  the  trial;  if  ♦the  originals  should  not  r«gm-|»id  Uie 
be  produced.    The  bill  prayed  a  discovery  and  a  commission  •'Plain- 
to  ascertain  boundaries.  proceed- 

iog  at  Law 

The  Lard  Chancellor  expressing  doubt  upon  this  mo-  a^lhority^and 

control  of  the 
Conrt:  any 

Mr.  BeU  {Amicus  Curus)  mentioned  Worsley  v.Watson;  in  such  proceed- 
which  the  bill  stated  a  settlement,  and  proceedings  at  Law ;  ing  mast  be 
and  desired  a  discovery  of  that  deed.   The  answer  denied  the  andcr  a  de- 
pedigree;  but  admitted,  they  had  the  settlement.   Amotion  There- 
was  made,  that  they  should  produce  that  deed.   Lord  Rosslyn  motion 
made  the  order ;  and  the  cause  was  tried.   That  was  decided 
upon  the  general  principle;  that  if  the  party  entered  into  a  fondant  should 
discovery  of  his  title,  he  would  in  all  probability  be  forced  produce  deeds, 
to  go  to  Law ;  ^d  it  answered  the  purposes  of  justice.    If       at  the  trial 
he  went  to  Law  without  (hat  deed,,  he  must  have  been  non-  ®^  eject- 
^uiled^  meut.  was  re- 

fused. 
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Aston 

Lord 
EXBTER. 


Zr<)r(7  CHANesLLOR  inclined  against  tlie  modon;  anading  to 
tihe  case  of  Lady  ShttfUebury  v.  Arrowifmfh  (91 ) ;  decidingj 
that  the  |>arty  was  only  entitled  to  the  production  of  the  deed, 
under  which  he  claimed ;  distinguishing  between  a  mere  Ml  ol 
discovery  in  aid  of  an  ejectment  and  a  bill  also  praying  reBei 
in  ibis  way,  followed  up  by  a  motion  for  a  production  in  aid 
of  an  ejectment,  not  under  the  control  of  the  Court;  proceed- 
ing in  Equity  and  at  Law  for  the  same  thing. 


Lord  Chancellor. 

Jnig  XMm  I  have  looked  into  the  order  in  the  case  of  Worsley  v.Wat" 
son,  the  SOth  of  November^  1800.  The  bill  was  brought  against 
four  Defendants ;  stating,  that  Robert  Frank  was  seised  in  fee; 
and  by  indentures  of  lease  and  release,  dated  in  1734,  he  con- 
veyed two  acres ;  stating  the  boundaries,  and  the  limitations  to 
the  use  of  Elizabeth  Atkinson  and  the  issue  of  he(  body  law- 
fully to  be  begotten;  and  upon  failure  of  such  issue  to  William 
Atkinson,  his  heirs  and  assigns  for  ever.  The  bill  alleged, 
that  this  deed  was  then  in  the  possession  of  the  Defendamt 
Mary  Watson;  ihdX  EUzabeth  Atkinson  took  possession;  and 
continued  in  possession  till  her  death,  except  of  such  part,  of 
which  possession  was  taken  by  two  other  Defendants;  under 

[  *  390  ]  •  whom  Broum,  another  *  Defendant,  claimed  by  an  under-agree* 
ment.  Elizabeth  Atkinson  married  Shawe;  and  the  premises 
were  formed  into  one  field.  After  the  death  of  her  husband 
she  entered  into  an  agreement  to  sell  two  acres;  which  included 
a  considerable  part  of  the  premises  in  the  indenture.  She 
died  without  issue  in  1799.  William  Atkinson  the  younger 
died  in  her  life-time ;  and  the  Plaintiff  traced  his  pedigree  from 
him.  The  bill  then  stated,  diat  Mary  Watson  under  pretence 
of  the  will  of  EUxabeth  Shawe  possessed  herself  of  the  deed  of 
1734  and  of  other  deeds,  papers^  and  writings,  relating  to  the 
premises,  that  there  was  a  great  quantity  of  lime-stone  on  the 
premises ;  and  three  of  the  Defendants  claime4  under  contracts 
made  with  Mary  Watson  to  take  Ume;  that  the  Plaintiff  was 
desirous  and  intended  to  bring  actions  of  ejectment ;  that  he 
could  not  safely  without  the  deed  of  1734  and  other  title* 
deeds;  and  the  bill  suggested  urreparable  injury,  before  the 

actions 

(91)  Ante,  Vol.  IV,  m. 
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de&am  could  be  brought,  by  the  Defendants  takmg  the  lime- 
stone. The  bill  then  stated  application  to  the  Defendant 
WaUam  for  the  deeds,  and  to  the  other  Defendants  to  desist 
fiom  taking  the  limeston^  and  oonnnitting  waste;  and  contained 
allegations  in  support  of  the  general  statement;  particularly, 
that  the  Defendant  insisted,  that  a  recovery  was  suffered^  and 
oontending,  that  could  not  be  upon  the  effect  of  that  limitation: 
in  the  deed.  The  prayer  was,  that  she  might  produce  and 
leare  with  her  Clerk  in  Court  the  deed  of  1784  and  all  x)ther 
deeds,  papers,  and  writings,  relating  to  the  premises ;  and 
that  the  same  may  be  produced  at  the  trial  of  such  action  or 
•ctions  as  the  Plaintiff  should  be  advised  to  institute;  and  if  it 
flhaD  appear  upon  the  trial,  that  the  Plaintiff  is  entitled,  then 
that  the  deeds,  papers,  &c.  may  be  delivered  up ;  and  in  the 
mean  time  for  an  injunction  to  restrain  the  Defendants  firom 
getting  hme-stone  or  conunitting  waste;  the  Plaintiff  wairaig 
lU  forfeitures ;  and  for  general  relief. 

This  bill,  praying  a  delivery  of  the  deeds  and  also  general 
idief,  is  upon  the  authority  of  hori  Hardwicke  in  Dormer 
Forieeette  a  bill,  not  of  discovery,  but  of  relief.  Some 
eases  intimate,  that  if  the  bill  was  merely  for  the  delivery  of 
deeds,  it  might  not  be  considered  a  bill  for  relief:  I  do  not 
tee,  why;  for  there  must  be  some  decree  or  decretal  ordeTf 
directing  that  deUvery. 

The  answer  claimed  tide  under  this  alleged  recovery ;  whidh 
dearly  could  not  furnish  a  question  to  be  tried  at  law;  and  it 
Bittsted  &Tther  upon  this  fisust;  that  the  titie-deeds  had  got 
into  the  hands  of  an  attorney;  to  enable  him  to  carry  into 
effect  the  agreements  with  the  persons  claiming  the  limenstone 
onder  the  Defendant  Mary  Watson ;  and  he  happening  also 
to  be  the  attorney  for  the  persons  claiming  against  her  had 
got  the  information  in  her  service;  which  he  made  use  of  for 
the  persons  claiming  against  her ;  and  the  answer  suggested  a 
doubt,  whether  he  had  returned  all  the  title-deeds.  After  the 
answer  an  ejectment  was  brought;  and  then  the  motion  was 
made;  that  the  Defendant  Afary  Watson  may  be  ordered  to 
leave  ia  the  hands  of  her  clerk  in  Court  for  the  Plaintiff's  in* 
spectioQ  the  deed  of  1734  and  all  other  deeds,  papers,  and 
writings,  set  forth  in  the  schedule  to  her  answer,  and  admitted 

to 
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to: be.  in  bee  custody;  tUat  tbe  Pluntiff  may  be 'at  Ubeitf to 
take  copies;  and  that  the  deeds,  &c.  nuty'be  produced'  at' 
the  trial  of  the  ejectment^  brought  by  the  Plaintiff  (without 
any  eontrol  of  the  Court).   The  order  was  made,  that  Mary 
WaUon  do  leave  with  her  clerk  in  Court  for  the  Plaintiff's  in- 
is^iection  the  deed  of  1734«  and  all  other  deeds,  papers,  &c. 
atcording  to  the  motion :  the  Plaintiff  ^undertaking  to  return 
'  them  after  the  trial. 
*  With  respect  to  this  order,  first,  I  do  not  find,  what  the 
deeds  were,  described  in  the  schedule.   But  this  motion,  if 
the  schedule  contained  any  deeds,  under  which  the  Defendant 
sought  to  make  tide  against  the  deed  of  1734, '  was  granted 
direcdy  in  opposition  to  the  decree  of  Lord  Thurlaw  in  Burtm 
T.  'NeviUe  (93),  and  the  order  of  Lord  Rasslyn  in  Liady 
Shaftesbury* 8  QBM.   My  next  objection  to  this  order  is,  that, 
diough  the  motion  for  the  discovery  and  production  of  the 
deeds  might  be  right,  because  those  deeds  referred  to  in  the 
:  answer  might  be  considered  as  part  of  the  answer,  the  diffi- 
cculty  is,  whether  there  is  any  case,  in  which  the  -  bill  being 
filed,  not  for  discovery,  but  for  reUef,  the  Court  acting  upon 
motion  orders  the  production  in  an  ejectment  brought  after 
-  filing  the  bill,  and  before  the  cause  is  heard ;  and  the  Court 
^  not  having  the  opportunity  of  directing  what  is  proper ;  if 
any  proceeding  at  law  is  necessary ;  and  this  bill  seems  pre- 
>     '  dsely  that  of  Dormer  v.*  Fortescue;  in  which  both  Lord  Talbot 
[  ^292  ]     md  Itord  Hardwicke  *  thought,  all  the  reUef  might  be  igiven, 
which  went  to  delivery  up  of  deeds  and  an  account  of  the 
rents,  &c.   In  this  case  the  Court  sees,  it  is  competent  to 
'decide  on  the  question,  as  matter  of  law,  with 'or  without  the 
assistance  of  a  case  sent  to  law.   But  if  it  is  the  course  of  the 
Court  to  take  care  both  for  the  Plaintiff  and  the  Defendant, 
that  there  shall  be  no  surprise  upon  justice,  was  there  ever  a 
•case  requiring  more  strongly  a  production  on  both  sides,  be- 
fore the  matter  goes  to  law;  when  it  is  stated,  that  the  Plain- 
•    tiff  had  got  firom  the  attorney  of  the  Defendant  thb  informa- 
tion with  regard  to  her  own  title,  and  thb  doubt  was  suggested 
in  the  answer,  whether  he  ever  returned  all  the  deeds.  The 
authority  of  that  order  I  question;  because  I  cannot  find 
*ai}y  case  to  that  extent;  and  because  it  goes  a  length,  to 

which 

(9»)  Cited  ante,  Vol.  IV,  07. 
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wbkh  Lord  Rosslyn  refused  to  act  in  the  case  of  hady  Shaflei'' 
Imry^  Lord  Tkurhw  m  Burton  v.  Neville^  and  the  Court  of 
Exchequer  in  a  case  cited  (  94)  in  that  of  Lady  Shaftesbury^. 
My  doubts  therefore  as  to  granting  these  motions  remain. 

As  to  the  motion  in  this  particular  case,  there  are  other 
reasons  against  it.  This  is  not  a  motion  for  the  purpose  of 
having,  deeds,  a  discovery  of  which  is  sought  by  the  bill,  pn>- 
dnoed  in  the  Master's  office ;  and  where  the  order  for  the 
pfodoction  is  made  upon  the  ground,  that  it  is  only  to  com- 
plete the  answer :  but  it  is  in  a  case,  where  there  is  a  bill  and 
an  answer,  a  motion  to  produce  them  to  the  intent,  that  they 
may  be  made  evidence  upon  an  ejectment  brought,  not  un>- 
der  the  view  or  control  of  the  Court  The  case  is  a  liini- 
tation  of  various  estates  to  various  uses;  and  among- them 
the  Plaintiff  cldming  by  descent,  finds  a  title,  that  was  never 
barred  by  intermediate  acts.  .  A  term  of .  ninety-nine  years 
was  created  in  1690;  and  was  therefore  run  out,  before  the 
bin  was  filed.  That  term,  the  object  of  which  was  to  raise 
portions  for  younger  children,  was  sold  for  2000/.  It  ap- 
pears by  the  answer  of  Lord  Exeter ^  that  a  fine  was  le- 
Tied;  and  under  that  the  ancestor  of-  Lady  Exeter  sup- 
posed, he  had  become  entitled  to  an  estate  in  fee ;  and  all 
the  other  uses  were  barred.  The  Plaintiff  contends,  that 
the  fine  gave  no  title;  and  therefore  claims  the  possession 
of  this  land  from  Lord  Exeter  in  consequence  of  the  effluxion 
of  time,  during  which,  the  title  subsisted.   They  state,  that 

Vernon  being  seised  in  fee  of  a  great  number  of  premises  has 
*  so  destroyed  the  boundaries,  that  it  is  impossible  to  ascertain 
fhem  without  the  assistance  of  a  Court  of  Equity.  '  Their  bill 
is  upon  this  ground;  that  they  want  discovery,  to  decide, 
whether  there  must  not  be  a  Commission  to  ascertain  the 
boundaries.  Certainly  it  is  a  duty  upon  the  tenant  to  keep 
the  boundaries ;  and  this  Court  will  aid  the  reversionew  to 
distinguish  them:  and  even ^ will  give  him  as  much  land,  if 
they  cannot  be  distinguished  (95 ).  Lord  Exeter^  bei^g  only 
seued  of  the  freehold  in.  right  of  his  wife,  from  whom  he 
divorced,  b  made  the  sole  Defendant.   He  states,  that  he  is 

hi 

(94)  Cited  ante.  Vol.  IV,  69.  (95)  The  Dnkf  of  Leeds 

r.Tke  Earl  of  Strafford,  ante,  Vol.  IV,  180. 
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in  poMession ;  that  the  &mily,  taking  thenttdtes  to  be ' 
tied,  have  sold  to,  and  exchanged  with»  odier  peraons :  so 
tluitt  the  premises  are  partly  in  his  possession,  partly  in  that 
of  others.  Under  these  circumstances  they  bring  an  cgect- 
mant;  and  say,  it  is  ready  for  trial  at  Worcester  f  and  upon 
motion  they  desire,  that  that  ejectment,  not  under  the  control 
or  view  of  the  Court,  and  in  a  case,  in  which  the  bill  asserts, 
diat  the  Sheriff  cannot  deliver  possession,  if  the  PlaintiflSi 
recover,  the  deed  of  1690  may  be  produced,  and  all  the  subae* 
guent  deeds,  and  that  they  may  be  carried  down  to  Worcester ; 
isnd  this  under  an  order  of  this  Court ;  and  where  the  De- 
findant  does  not  represent  the  inheritance  of  the  estate.  I 
.doubt  it;  first,  upon  what  I  have  said;  2dly,  because  this 
jQaae  under  the  circumstances  differs  totally  from  that,  in  which 
Lord  Rosslyn  made  the  order  I  have  stated. 


The  motion  was  refused  (96). 

(96)  See  the  next  case. 
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HYLTON  ff.  MORGAN. 

I^R.  THOMSON,  for  the  Plaintiff,  moved  upon  the 
answer  for  an  injunction  to  restrain  the  Defendant 
from  setting  up  any  outstanding  term  by  way  of  defence  to 
the  ejectment  brought  by  the  Plaintiff,  or  any  other  eject- 
ment he  may  be  advised  to  bring  for  recovery  of  the  premises. 
Notice  of  trial  had  been  given. 

Lord  Chancellor. 
The  doubt  I  have  is,  whether  the  regular  course  of  the 
practice  of  this  Court  is  to  be  broken  in  upon;  and  that, 
which  would  be  done  all  at  once  under  a  decretal  order,  is 
to  be  made  the  subject  of  several  motions.  In  proceedings 
under  the  control  of  this  Court  a  production  is  ordered  on 

both 

be  under  the  authority  and  control  of  the  Coart.  Tberefore  in  such  a  case 
the  Court  would  not  on  motion  orders  that  an  outstanding  term  should  not 
be  set  up  by  the  Defendant  against  an  ejectment  broughl  by  the  Plaintiff. 
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both  odes;  and  ttcm  that  production  a  benefit  may  arise'fo 
the  party,  with  whom  you  are  contending  at  Law;  aa  in  die 
last  motion^  there  might  be  papers  in  the  possession  of  the 
party  applying,  firom  which  the  identity  of  the  premiaea  would 
appear*   This  is  quite  new  practice* 

Mr«  TkamsoHp  in  support  of  the  motion,  said,  there  was  no 
such  question  in  diis  case;  which  was  merely  a  question  of 
title.  The  bill  is  filed  on  the  ground  6f  illegitimacy.  This 
application  is  not  for  any  thing,  that  can  prejudice  the  De- 
fendant's title,  or  aid  the  Plaintiff's ;  but  is  merely  to  have 
a  fiuF  trial  of  the  Plamtiff's  right.  The  whole  object  of  the 
fain  is  reducible  to  setting  aside  the  outstanding  term,  which 
the  Defendant  admits,  in  order  to  have  a  fair  triaL  That 
may  be  done  in  any  stage  of  the  ^use. 

Lord  Chancillor. 
This  happens  to  be  a  clear  case :  but  in  many  instancea 
there  must  be  vast  inquiry  and  oxpence;  and  where  the  De- 
fendant has  a  right  to  be  protected  by  the  decree,  is  it  not 
bad  practice  to  let  a  party  coming  for  relief^  with  regard  lo 
which  he  is  to  proceed  at  law,  proceed  at  law,  before  he 
entitles  himself  to  that  relief?  It  is  deciding  the  whole  equi^ 
of  the  case  before  the  decree.  Is  the  Plaintiff  to  pick  out 
his  own  mode  of  proceeding  at  law ;  or,  b  not  the  principle 
of  such  a  bill,  that  the  Court  directs  the  mode  of  proceeding 
at  law  under  a  decree  t  In  general  till  the  decree  the  Court 
■mat  suppose  the  parties  to  be  Ktigating  upon  questionable 
d^ta  Put  the  case,  that  at  die  hearing  the  Court  may 
find  it  neceasary  to  direct  an  issue ;  or,  if  the  triaL  should  be 
bj  qjectment,  to  give  special  dii^ections  as  to  admissions,^  &!B» 
Can  it  he  right,  tbaA  previously  to  the  decree  an  ejednent 
is  ta  gQ  on  at  the  hazard  of  proceeding  in  the  very  manner 
the  Court  would  ham  prohibited  ?  I  will  not  act  in  particular 
caaea  against  the  practice.  There  are  two  ways,  of  proceeding. 
Yoa  may  get  a  discovery  in  aid  of  aa  ejectment :  but  if  you 
will  have  equitable  relief  ta  aid  the  trial  of  your  title  at  U^f 
yeu^must  have  that  relief  upon  a  decretal  order  prior  to-  the 
trial  at  kw.   *Sufpese^  an  the  cas^  'mAiima^VI),  [  ^tt5  ] 

this 
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this  bead  of  equity',  that,  when  the  decree  was  maile,  aii 
a  production  by  both  parties  ordered,  the  person  presume 
to  be  heiivat-hiw  turned  out  not  to  be  heir  from  papers  i 
his  o#n  possession :  would  not  the  whole  expenoe  of  the  ejec 
ment  be  thrown  away  ?  It  will  be  found,  that  what  has  bee 
the-  constant  practice  of  the  Court  is  founded  in  a  great  de 
of  wisdom,  '  when  it  is  examined.  The  question  now  i 
whether  I  should  not  stay  the  ejectment  till  the  decree;  ai 
then  give  such  directions  for  a  trial  at  law  as  may  be  necessar 


Mr.  Lloyd  {Amicus  Curia)  said,  that  certainly  was  tl 
practice ;  and  this  sort  of  relief  never  used  to  be  given  upc 
a  motion  prior  to  the  decree. 


Lord  Chancellor. 
This  case  is  similar  to  the  last  (98).  The  bill  is  filed  fi 
an  account  of  all  sums  of  money  received  by  the  Defendant  < 
for  her  use  on  account  of  the  rents  and  profits  from  the  deal 
of  WilUam  Morgan.  It  states  the  will,  made  in  1788;  an 
the  death  of  the  testator;  and  the  possession  since.  Tl 
motion  is  for  an  injunction  to  restrain  the  Defendant  fro: 
setting  up  any  outstanding  term  by  waf  of  defence  to  tii 
ejectment  brought  by  the  Plaintiff*,  or  any  other  ejectmei 
he  inay  be  advised  to  bring  for  recovery  of  the  premise 
This  is  also  therefore  a  bill  for  relief ;  which  relief  must  1 
grounded  upon  some  proceeding  at  law.  The  party  withoi 
the  control  of  the  Court  chooses,  what  his  proceeding  sbt 
be ;  and  then  he  will  probably  drop  the  bill ;  and  it  m 
have  the  effect  of  a  mere  bill  of  discovery.  If  the  pari 
chooses  to  file  a  bill  of  discovery,  be  it  so;  but  if  ) 
chooses  to  file  a  bill  for  relief,  and  take  his  chance  of  ol 
taining  it,  it  is  very  difficult  to  make  out,  that  the  Court 
to  aid  him  in  any  step,  meaning  to  drop  the  relief,  and  i 
make  it  a  mere  bill  of  discovery ;  but  not  apprising  the  Cou 
of  that  purpose.  In  this  instance  it  is  a  question  of  legitimac 
The  fact  is,  he  was  a  Fellow  of  a  College ;  and  it  is  state 
that  he  married ;  and  his  marriage  was  kept  secret,  till  1 
removed  to  a  College  Uving;  and  *that  there  is  no  preten< 

(98)  Aston  7.  Lord  Exeter ^  ante,  286. 
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for'  niegitimacy.  The  Plaintiff  is  a  near  relation  of  the 
&iilily»  If  as  to  the  pedigree,  as  to  which,  I  apprehend,  a 
(Aroduction  would  ie  ordered,  it  should  happen,  that  any  thing 
in^  the  possession  of  this  relation  of  the  family  confirmed  the 
allegation,  that  this  son  was  legitimate,  is  it  the  same  thing 
to  send  the  party  to  try  the  question  without  any  of  those 
provisions,  which  would  be  secured  upon  an  issue,  ordering 
a  production  on  both  sides,  &c.  ?  The  very  thing  he  is  doing 
is  part  of  the  relief;  and  he  takes  his  relief  piece-meal,  part 
by  motion,  part  by  decree.  The  only  cases  like  it  a^eBeitison 
V.  Farringdon  (99),  and  I%e  Earl  of  Suffolk  v.  Howard{  100). 
It  is  impossible  to  follow  that  last  case  in  some  points.  The 
Defendant  made  the  deeds  part  of  his  answer ;  and  upon  that 
the  Court  seems  to  have  ordered  the  production,  and  upon 
principle:  but  they  did  that,  I  apprehend,  upon  the  ground^ 
that  the  answer  offered  it;  and  therefore  it  is  not  within 
Burton  v.  Neville  (1)  and  Lady  Skafteeburys  Case  (g). 
Then  as  to  the  annuity,  the  Court  seems  to  have  thought^ 
Aere  was  something  very  pityable  in  it ;  and  the  cause  does 
not  go  on,  till  a  decree  can  be  regularly  obtained :  but  the 
arrears  are  ordered  to  be  paid  in  that  stage.  It  is  impossible 
to  follow  so  irregular  a  proceeding  as  that.  In  Betiison  v. 
Farringdon^  whether  the  bill  was  for  discovery  or  relief,  the 
answer  put  an  end  to  all  possible  claim ;  referring  to  a  re- 
covery ;  and  the  answer  tendering  to  the  Court  a  case,  upon 
which  they  could  determine,  that  the  Defendant's  legal  title 
did  not  Tequire  trying,  the  Court  upon  motion  gave  leave  to 
look  into  that.  But  the  object  in  both  those  cases  was,  not 
to  ud  a  proceeding  at '  law  brought  without  the  view  of  the 
Court,  but  to  prevent  a  proceeding  at  law  upon  the  Defend- 
ant's insisting,  it  was  unnecessary.  That  is  very  different. 
A  discovery  and  production  in  the  Master's  office  with  that 
view  is  very  different  from  a  discovery  and  production  upon 
atrial,  not  directed  by  the  Court,  and  not  under  its  control. 
So  is  a  discovery  in  the  Master's  office  with  a  view  to  see, 
what  in  the  course  of  the  cause,  retained  in  equity,  is  fit  to 
be  done.  : 
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(»)  d  P.  Wai  363. 

(100)  2  P.  WiU.M^. 

(I)  Cited  ante,  Vol.  IV,  67. 
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I  am  of  opinion  therefore,  that  it  is  not  fit  to  laid  ' 
experiments  at  law^  after  a  bill  filed,  without  the  auti 
of  the  Court,  *and  not  under  its  view  (S).  Setting 
this  outstanding  term  is  relief,  and  relief  enough  for  you 
wards  to  go  on  for  an  account  of  rents  and  profits. 


The  motion  stood  over,  to  give  farther  opportunity  of 
ing  into  it ;  and  it  was  not  brought  on  again. 

(8)  Angel  v.  Smth.  post,  Vol.  IX,  385.  Byrne  v.  J 
2  Sck.  if  Lef.  537.  Barney  v.  Lucketi,  NortAey  v.  Pearee,  1 
4*  Stu.  419,  420.    Beer  v.  Ward,  1  Jac.  104. 
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limitatloDs  for 
life  and  in  de- 
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paid  equally 
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time  of  divi- 
sion. 


DANIELL  V.  DANIELL. 

JY^LLIAM  MAN  TELL  by  his  wiD,  dated  the  2d  oi 
tober,  1761,  reciting  his  marriage  settlement,  in  pucsi 
of  the  power  therein  gave  the  whole  share  and  parts  of 
stock,  which  he  had  power  to  dispose  of,  to  trustees 
their  heirs,  in  trust  after  the  decease  of  his  wife,  djring 
out  issue  by  him,  to  pay  his  sister  Jane  DanieU  the  ini 
of  1000/.  out  of  the  stock  during  her  natural  life;  and 
her  decease  the  principal  or  produce  of  the  said  1000/.  t 
paid  to  her  two  sons  James  DanieU  and  Francis  DanieU^  i 
and  share  alike,  to  their  own  proper  use  for  ever;  in 
they  should  be  Uving  at  the  time  of  their  mother's  dea 
but,  in  case  either  of  them  should  die  before  their  said  mo 
then  the  whole  principal  or  produce  of  the  said  1000/.  \ 
paid  to  the  survivor  of  them  for  his  own  proper  uae 
behoof  for  ever;  and  also  to  pay  his  fH&ter  Margaret  Sm 
land  the  interest  of  300/.  out  of  the  said  stock  during 
natural  life;  and  her  receipt  to  be  a  discharge  for  the  a 
^thout  the  control  of  her  husband;  and  the  prindpa 
produce  thereof  after  her  decease  to  be  paid  to  her  chil 
chOdren,  if  more  than  one,  share  and  share  alike ;  and 
to  pay  his  brother  jHi^nry  ManteU  the  intisrest  'of  SOOH  for 
aild  the  ^principal  to  his  children,  in  the  same  maimer ;  -bi 
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43$f»  Jffafgmrei  Sunderland  aad  Henry  A/on^e//  should  die  leay-  1804. 
ilig^jqo  Ibsu^j  .thev  to  pay  the  intereat  of  the  300/.  and  ^00/. 
to  hi^  .sister  J^Qf^  J)w(iieJf  |br  life ;  and  after  her  decease  the 
principiil  or  jMroduee  gf  the  said  300/.  and  200/.  to  her  chil-     Dan  i ell. 
dren  «bare  and  share  aUke  for  then:  own  use  for  ever:  if  only 
one,  to  that  one ;  and  farther  reciting,  that  he  was  pQssessed 
of  •  2100/.  Bank  Stock  4  per  cents.  1760,  he  gave  to  one  of     [  ♦  298  ] 
•his  ^u«tees  lOQ/.  part  thereof,  and  the  residue  of  the  said 
stoc)c  he  gave  to  his  said  trustees  and  their  heirs;  in  trust  to 
pay  his  mother  t/an^  il/an/e// the  .iqterest  of  600/.  stock,  part 
of  the  3aid  stock,  during  her  natural  life ;  and  after  her  de- 
cease to  pay  the  said  GOO/,  to  Jiis  said  sister  Jwe  Danielle 
find  as  %o  the  rest  of  his  s^id  ^tock,  in  trii^t  fpr  his  trustees'  to 
pay  the  interest,  di^depds,  or  produce,  to  his  wife  Mary  Man- 
^e// during  her  life;  and  after  her  .decease  to  his  children,  to 
be  eqyally  ^^ivided  between  them :  but  if  only  one  child;  then 
the  .whole 'to  such  child,  or  to  such  child  or  children  as  sh^ 
joay  be  ,with  child  of,  and  born  after  his  decease ;  but  in  ca^e 
his  wife  shi^  leave  no  child  or  cliildren  of  his  at  her  deceai^ 
fivkig,  then  to  pay  the  interest  of  4€0/.  part  of  the  said  stock, 
to  his  sister  Afar^are/.iS'tfiic/er/a^u/ during  her  life;  and  after 
W  decea/ie  the  said  400/.  to  be  paid  to  her  child  or  childreu, 
diftfe  and  share  alike,  if  more  than  one ;  and  to  pay  the  inte- 
rest <tf  -1000/.  other  part  .of  the  said  stock,  to  his  sister  Jane 
Darnell  during  her  life ;  4nd  after  her  decease  the  said  1000/. 
to  be  paid  equally  between  h^r  said  two  sons  James  and  Francis 
Darnell f  or  the  whoje  to  the  survivor  of  them;  declaring  his 
win,  that  as  the  said  monies,  are  in  i^e  East  India  ^tock  qr 
SfU|k  iStQQk,  and  ,to  avoid  dispute,  those  legacies  and  trust 
of  payments  on  the  division  arte  to  be  paid  in  such  proportion 
more  or  less  in  the  hundred  pounds  as  the  said  stocks  shall  at 
that  .tme  produce.   He  appointed  the  trustees  and  his  sister 
Jme  Darnell  ei^cutors. 


Bit  a  codicil,  dated  the  26th  of  January,  1762,  the  testator 
gave  hia  sister  c/oii^  DanieU  200/.  to  be  paid  out  of  hb  4  per 
cent,  aimuities  of  1760  upon  the  condition  following ;  that  his 
intent  and  meaning  was,  that  the  said  200/.  should  be  appro- 
priated 10  the  use  of  her  youngest  .sonFrmm,  to  put  him 
•ppreotipe.to  juch  trade  as  his  mother  should  judge  proper; 
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and  directed,  tliat  his  said  money  should  not  be  p^d  till  tfae 
time  of  his  being  put  out  apprentice  or  to  a  clerkship:  but 
should  he  die  before  being  put  out  apprentice,  in  that  case 
the  testator  gave  the  said  smn  of  2001.  in  equal  shares  to  his 
said  sisters  Jane  Daniell  and  Margaret  Sunderland  for  their 
use  for  ever. 


The  testator  died  in  1766.  His  wife  had  no  children  by 
him.  She  married  Thomas  Colbyy  one  of  the  trustees ;  and 
died  in  1799.  ^Margaret  Sunderland  died  in  the  life  of  Mary 
Colby ;  having  never  had  any  issue.  Jane  Daniell  also  died 
in  the  life  of  Mary  Colby.  James  Daniell  and  Francis  Daniell 
were  her  two  only  children.  Francis  died  in  1793  intestate, 
after  the  death  of  his  mother;  leaving  Anne  Daniell,  his 
widow  and  administratrix. 

The  bill  was  filed  by  James  Daniell,  and  Robert  Hubble, 
executor  of  Mary  Colby,  against  the  representatives  o(  Thomas 
Colby,  the  surviving  trustee,  and  Anne  Daniell;  praying  a 
transfer  to  Hubble,  as  executor  of  Mary  Colby,  of  400/.  3  per 
cent.  Reduced  Annuities,  (the  stock  having  been  reduced  by 
Act  of  Parliament)  part  of  the  said  1400/.  stock,  and  the 
.  dividends  accrued  since  the  death  of  Mary  Colby  ;  a  transfer 
of  the  1000/.  3  per  cent.  Reduced  Annuities  to  the  Plaintiff 
Daniell^  and  the  dividends  since  the  death  of  Mary  Colby; 
or,  in  case  Francis  Daniell  took  a  vested  interest  in  one 
moiety,  then  a  transfer  of  one  moiety  to  the  Defendant  Anne 
Daniell;  who  insisting,  that  her  husband  took  a  vested  in- 
terest, claimed  500/.  of  the  stock. 

A  question  suggested,  that  the  400/.  did  not  fall  into  the 
residue,  was  given  up  by  the  Defendants. 


Mr.  Romilly  and  Mr.  Phillimore,  for  the  Plaintiffs. 
The  only  meaning  of  the  words  "  or  the  whole  'to  t}ie  sur- 
"  vivor  of  them,"  under  which  the  Plaintiff  Daniell  claims,  is 
the  survivor  at  the  death.  The  testator  speaks  of  the  death 
of  Jane  Daniell  as  happening  after  the  death  of  his  wife; 
and  if  both  are  not  living,  then  he  gives  it  to  the  survivor 
of  them  at  that  time,  at  which  it  was  to  vest  in  possession. 
The  400/.  not  being  given  after  the  disposition  to  the  children 
of  Margaret  Sunderland  mu&t  be  considered  in  the  event 
undisposed  of. 
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Mr.  Sutton  and  Mr.  Roper,  for  the  Defendants,  ^  1801. 
As  to  the  1000/.  stock,  Francis  Danieli  having  survived 
his  mother  was  equally  entitled  with  his  brother.  The  best 
inode  'of  construing  that  part  of  the  will  is  to  look  to  other 
parts,  to  see  what  was  meant  by  the  word  *^  survivor.*'  He 
meant,  that,  if  neither  should  die  in  the  Ufe  of  the  mother, 
both  should  be  equally  entided :  if  one  should  die  in  the  Ufe 
of  the  mother,  bis  representative  would  not  be  entitled*  The 
PlaintiflTs  construction,  taking  any  other  period,  ♦  must  stand  t  *300  j 
upon  conjecture.  There  is  no  reason,  why  this  sum  should 
go  to  these  young  men  in  any  other  way  than  the  prior  sum 
of  lOOQt 


The  Master  of  the  Rolls. 
There  is  no  doubt  upon  either  question,  first  the  40CML 
is  dearly  undisposed  of.  As  to  the  1000/.  the  only  question 
is,  to  what  period  the  survivorship  relates.  There  can  be  no 
doubt  upon  that ;  when  we  see  the  limitations,  first  to  the 
widow  for  life,  then  to  the  children:  if  bo  child,  then  to 
Mrs.  Darnell  for  life ;  then  equaBy  between  her  two  sons« 
or  'the  whole  to  the  survivor  of  them.  It  is  clear,  he  meant 
the  survivor  at  the  time  of  the  division.  He  did  not  conceive^ 
that  would  take  place,  till  both  his  wife  and  Mrs.  Danieli 
were  dead.  He  conceived,  the  deaths  would  happen  in  the 
order  of  the  limitations.  The  mode,  in  which  he  disposes 
of  the  other  sum  confirms,  instead  of  opposing,  this  ^con* 
struction;  shewing,  that  the  period  of  division  was  the  periodt 
at  which  he  intended  it  to  vest.  He  had  the  same  meaning 
as  to  this  fund.  He,  who  is  alive,  when  the  division  is  to 
take  |dace^  takes  the  whole  of  the  capital;  which  must  be 
transferred  accordingly  to  the  Plaintiff  Darnell;  and  the  400i 
Bank  Annuities  must  be  transferred  to  Hubble 


i4)  See  Roebuck  v.  Dean,  aQte,  Vol.  11,  265,  sod  the  note,  267. 


Sod 


1801 « 

13/A  and  \5ih. 

agreemeot,  se- 
caring  to  some 
creditors,  who 
had  execated 
a  deed  ef  com- 
po^tioD,  a 
greater  advan- 
tage than  the 
other  creditors 
would  have 
under  the 
deed,  and 
withont  their 
knowledge^ 
cannot  be  en- 
forced. 
[  ♦301  ] 


CASES  IN  CHANCERY. 


MAWSON  r.  STOCK. 


JN  February  1796  a  Commission^  of  bankmptcj^  iasiied 
against  William  Stock.  Afterwardift  a  proposal  being  madcr 
for  a  composition  at  8#.  in  the  pound,  by  ft  deed,  dated  the 
90th  of  April,  1796,  redtmg  the  bankmptcjr^  tfid  ihat  Stack 
had  prftpcsed,  ahd  hts  creditors  had  agreed  to  accept,  iC  cbiit^ 
portion  of  8si  in  the  pound  iii  fiifl  discharge  of  tbe^  taid 
reflective  debts,-  and  in  eohsideratioh  thereof  had  Agf^eA  ta 
Release  and  discharge  Stock,  hh  heirs,  eleimtors,  and  ad^ 
ministrators,  estate,  and  effects,  of  and  from  the  dettia  (o 
them  due  and  owing  from  him,  and  also  to  join  in  a  petition 
for  superseding  the  Commission,  and  that  Stock  had  upon  the 
ikte  of  the  deed  delivered  to  his  creditors  three  promisdry 
iftotes,  signed  by  his  sureties,  Sabine,  Newby,  and  Narim»f 
for  ♦  6s.  in  the  pound,  it  was  witnessed,  that  in  consideration 
of  the  prcfmises  the  said  creditors  for  th^.selves  and  partners 
did  release  to  Stock,  heirs,  executors,  and  administrators^ 
all  actions  or  ciiuses  of  action  they  ever  had,  or  could  6r 
might  thereafter  hare,  for  any  cause  or  thing  prcTious  to  the 
date  of  the  said  Commission;  and  for  the  considerations  afore- 
said the  said  creditors  i*elinquished  and  gave  up  to  Stock,  hii 
executors,  administrators,  and  assigns,  all  and  singular  the 
ktotk  in  trade,  household  goods,  &c.  book  debts,  and  other 
debts  and  sums  of  money,  due,  owing  or  belonging,  to  him 
from  any  person  or  persons  whomsoever,  and  all  bonds,-  bilh» 
notes,  and  other  securities,  for  the  same,  and  all  other  the 
tcitate  and  effects  whatsoever,  of  Stock,  whereof  or  wherein 
he  or  any  person  or  persons  in  trust  for  him  or  for  his 
use  was  or  were  seised,  possessed,  or  interested,  On  the  day 
of  the  date  of  the  Commission,  or  upon  any  day  since^  and 
all  benefit  and  advantage  whatsoever,  to  be  made,  had,  or 
derived,  thereby  aild  therefrom ;  with  a  covenant  to  join  in 
a  petition  to  supersede  the  Commission ;  and  a  proviso,  that 
Stock  would  indemnify  the  assignees  and  his  creditors  from 
all  charges,  &c.  respecting  the  deed  of  composition. 

At  the  date  of  the  deed  of  composition  the  bankrupt 
was  indebted  to  Mawson  to  the  amount  pf  4a.  lOd. ; 

and  had  givpn  him  bills  and  notes  for  securing  part,  viz. 

1107/,  5*.  Srf. 
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«nder  the  deed  upon  the  whole  sum  of  22211.  4fS.  lOd.  After- 
wards he  received  20s*  in  th.e  pound  upon  one  of  the  bills, 
and  diflferent  sums  upon  the  others ;  and  as  he  insisted  upon  Stock. 
retaiiiing  to  the  extent  of  I2s.  in  the  pound,  the  Qommission 
having  been  si^erseded,  Siock  brought  an  action  against  him 
for  the  amount  of  that  dividend;  which  he  recovered;  and 
a  motion  for  a  new  trial  was  refused  (5). 

The  bill  was  filed  by  Mawson;  praying  an  injunction  to 
stay  proceedings  in  that  action ;  and  that  an  agreement  men^ 
tiooed  in  the  bill  might  be  declared  binding,  and  be  carried 
into  execution.  The  bill  stated  the  agreement,  dated  the 
33d  of  Majf,  1796,  and  signed  by  Mawson  and  four  other 
credkors ;  reciting  the  deed  of  composition,  as  bearing  even 
date  therewith;  and  that  previous  *to  the  deUvery  of  thei  [  ^302  ] 
Mtoa  for  the  composition  it  was  agreed,  that  the  holders  of 
such  bflls  and  notes  as  were  then  become  due,  and  were  fully 
pddj  should  deduct  the  amount  of  such  bills  and  notes  from 
their  respeetive  debts,  and  receive  the  composition  only  upon 
the  residue ;  and  that  the  holders  of  such  bills  and  notes  as 
were  not  then  due,  or  not  then  fiilly  paid,  should  give  an. 
uidertaking  to  refund  in  the  pound  upon  the  amount  of 
such  billn  and  notes  as  should  be  afterwards  respectively  paid 
in  fulli  so  soon  as  the  same  should  be  received ;  and  that  no 
bills  or  Qotes  should  be  compounded  without  the  consent  of 
pmq  of  sureties. 

FoY  the  Plaintiff  it  was  proved,  that,  though  Stoct  was 
pot  a  party  to  the  agreement,  the  instructions  were  given  in 
ius  presence  and  hearing ;  and  with  hb  consent  and  appro- 
(uUion.   The  agreement  was  prepared  by  the  attorney,  who 
^ued  out  the  Commission^  and  prepared  the  deed,  and  waf 
ligof^  by  the  Plaintiff  and  four  other  creditors,  upon  the 
proposition  of  pne  of  the  sureties.   It  was  intended  to  bear 
even  date  with  the  deed;  and  a  blank  left  for  the  date  wa^ 
jd^e^ards,^  but  before  the  sigmng,  filled  up,  but  by  mistake 
date4  in  Majf^  instead  of  Aprilf  1796:  but  it  was  understood^ 
that  the  whole  constituted  but  one  transaction ;  and  the  agree- 
was  considered  as  incorporated  in,  and  explanatory  of, 

the 

(^)  Stock  V.  Mawson,  1  Bos.  ^  Pul 
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1801.  the  deed.  The  Pluntiff  compounded  one  of  the  bflls  witii 
the  consent  of  two  of  the  sureties  and  of  Stock.  The  suretiea 
withheld  the  notes  for  the  composition  for  several  months  in 
Stock.  consequence  of  the  bill  holders  refusing  to  sign  such  agree- 
ment. The  Plaintiff  received  the  amount  of  some  of  the 
bills;  and  paid  according  to  the  agreement  the  in  the 
pound  to  Stock*s  shopman ;  who  gave  a  receipt. 

Henry  Hogarth  proved  the  agreement,  &c.;  and  stated, 
that  in  May  1796  William  Wallis  came  with  Stock  to  the 
Plaintiff;  and  produced  some  deeds  and  papers.  The  Plain- 
tiff saidj  it  would  take  a  long  time  to  read  them;  and  would 
not  sign  them  without  reading ;  though  pressed :  but  Wattis 
saying,  he  would  not  call  again,  and  the  Commission  must 
he  proceeded  in,  and  Stock  saying,  he  and  his  fiunOy  would 
be  ruined,  if  the  Plaintiff  did  not  sign,  the  Plaintiff  asked 
WalUs^  whether,  in  case  he  should  sign,  he  would  stand 
exactly  in  the  same  situation  iis  if  the  Commission  had  gone 
[  •SOS  ]  on.  Wallis  answered,  "  Yes,  most  assuredly,**  upon  *  which 
the  Plaintiff  signed;  expressing,  that  he  did  so,  teljong 
upon  that.  Stock  frequentiy  applied  to  the  deponent  to 
prevail  upon  the  Plaintiff  to  sigin  the  deed  and  the  agree- 
ment. 

The  Defendant  by  his  answer  denied  to  the  best  of  his 
knowledge  and  belief,  that  any  such  bills,  notes,  &c.  particu- 
larly of  the  Plaintiff* s,  were  not  due  at  tiie  date  of  the  bank- 
ruptcy ;  and  believes,  they  were  due  at  tiie  date  of  the  deed ; 
though  some  were  not  fully  paid.  He  has  heard,  that  the 
agreement  of  the  2Sd  of  May  was  entered  into ;  but  denies, 
that  such  agreement  was  prepared,  or  entered  into,  or  signed^ 
at  the  instance  or  request  of  the  Defendant;  or,  that  he  was 
privy  to  such  agreement  He  denies,  that  it  was  the  general 
intention,  that  the  bill  holders  should  retain  the  bills,  and 
pay  the  8s.,  &c. ;  and  that  it  was  understood  by  him  or  his 
sureties,  or,  as  he  knows,  by  his  attorney;  stating,  that  the 
other  bill  holders  delivered  up  their  bills,  &c.  He  admits  the 
receipt  of  one  of  the  bilk  by  the  Plaintiff,  the  payment  of  Sr. 
in  the  pound,  and  the  receipt  given  by  his  shopman;  and  that 
it  was  with  his  privity,  but  not  with  any  intention  of  ratifying 
the  agreement;  but  by  the  advice  of  the  attorney;  who  de- 
sired the  Defendant  to  take  any  thing  he  could  get  as  an  ac- 
knowledgment. 
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knowledgment  He  denied,  that  it  was  the  mtentionof  the  1801, 
deed,  that  the  bill  holders  should  be  in  the  same  situation  as 
if  the  commission  had  gone  on ;  or  that  the  agreement  was 
incorporated  in  or  explanatory  of  the  deed.  Stock* 
'  Some  of  the  bill  holders,  who  upon  executing  the  deed  of 
composition .  gave  up  their  biUs,  were  examined  by  the  De« 
fisndant. 

This  cause,  having  been  fully  argued  by  Mr.  Romillff  and 
Mr.  Heald,  for  the  Plaintiff,  and  Mr.  Mansfield  and  Mr.  Leachp 
for  the  Defendant,  stood  for  judgment. 


Lord  Chancellor. 
Upon  the  decision  between  these  parties  at  law  I  formerly  July  18IA. 
had  some  doubt,  whether  the  case  was  properly  decided :  but 
that  opinion  was  hastily  formed :  for  upon  the  best  consider- 
ation I  am  clearly  of  opinion,  that  under  the  circumstances 
disclosed  to  the  Court  of  Law  that  judgment  was  right.  The 
case  did  not  bring  before  that  Court  a  great  variety  of  cir- 
cumstances, that  have  appeared  in  this  cause.  The  existence 
of  *  the  agreement,  the  circumstances  of  the  conduct  pf  [  *304  } 
Stocky  alleged  by  this  bill  to  have  taken  place,  which  could 
have  raised  in  the  contemplation  of  that  Court  any  question 
upon  the  equity,  which  in  an  action  for  money  had  and  re- 
ceived might  have  formed  a  ground  of  defence,  were  not  dis- 
closed: but  the  simple  question  was,  whether  the  effect  of 
die  deed  of  composition  was  such,  that  Stock  had  a  right  after 
the  execution  of  that  deed  to  recover.  This  bill  does  not 
proceed  upon  any  ground  alleging,  that  that  decbon  was  wrong. 
I  think,  it  was  right,  upon  the  following  grounds:  Ist,  that 
there  was  a  conunission  of  bankrupt  taken  out  against  Stock, 
that  produced  proof  of  debts  for  creditors  of  different  de- 
scriptions: creditors,  who  held  no  bills:  creditors,  who  held 
bills;  and  creditors  of  the  description  of  Mawson,  holding  * 
bSIs  for  part  of  their  demands,  and  not  for  the  residue.  Under 
those  circumstances  the  bankrupt  seetns  to  have  been  anxious 
to  have  the  commission  superseded ;  and  he  proposes,  accord- 
ing to  the  case  in  the  Court  of  Common  Pleas,  and  without 
^ference  to  the  additional  circumstances  before  thi^  Court,  a 
deed  of  composition.  The  creditors  sign  the  deed:  and  give 
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IMt.       Km  a  fall  dtsc^arge  tram  all  their  demands ;  releasing  hiai 
Mawson  ^  cstsste  entirely  as  against  all  their  demands;  and  they 

^  agree  to  assign  all  his  estate  to  him,  and  to  assign  over  all 
Stoci:*  their  securities;  and  I  mention  it,  because  I  do  not  think,  die 
word  bills,**  as  it  stands  in  that  part  of  the  deed,  has  the 
sense  the  Court  of  Common  Pleas  put  upon  it;  for  die  words 
are  due  and  owing  to  him  ;'*  and  these  bilb  are  for  money 
due  and  owing  from  him. 

It  is  impossible  to  sajr,  the  bill  holders^  both  wi&  regard  to 
the  bankrupt  himself  and  the  other  creditors,  could  have  a  right 
to  receive  more  than  &r.  in  the  pound.  The  bill  hoMera  are 
of  two  descriptions :  Ist,  holders  of  bills,  upon  which  the  bank- 
rupt would  be  primarily  liable,  and  bound  to  indemnify  the 
other  persons,  whose  names  are  upon  the  bills;  and  others, 
holding  biHs,  under  which,  though  he  is  liable,  other  persons 
are  primarily  liable,  and  bound  to  indemnify  him.  As  to  the 
first  class,  where  bills  drawn  for  the  accommodaticm  of  the 
bankrupt  were  accepted,  or,  where  he  was  the  acceptor  with 
effects,  and  liable  to  indemnify  all  the  other  persons,  the  ne- 
eessary  consequence  of  this  operating  as  a  release  would 
be,  that,  when  the  bankrupt  paid  Ss.  in  the  pound,  if  the 
holders  went  to  the  acceptor  for  the  bankrupt's  accommodation 
I  ^  305  ]  *  for  the  remiuning  1&.,  though  the  holders  had  given  him 
a  discharge  m  full,  and  so  as  to  make  him  a  new  man,  that 
acceptor  payii^  the  12s.  in  the  pound  would  have  had  an 
unanswerable  demand  against  the  bankrupt  for  that  19s. 
Therefore  against  the  faith  of  that  transaction  that  demand 
is  brought  down  upon  the  bankrupt;  when  the  discharge  was 
Held  in  bank-  given  for  20s.  It  has  been  held  in  bankruptcy,  that  after 
rnptcy,  that  a  voluntary  discharge  from  the  whole  debt  by  agreement,  (I 
after  volanUry  ^ean  by  an  Insolvent  Debtor's  Act),  the  creditor 

discharge  by  ^^^j^q^  make  use  of  a  security  he  has  against  third  persons; 
^dditor  °can^  where  the  effect  would  be  to  set  up  again,  though  in  anodier 
not  make  use  ^        shape  of  the  demand  of  another  person, 

of  a  seciirity  bankrupt's  liability.  This  would  not  hold,  where  the 
against  third  bankrupt  was  not  primarily  liable.  Where  the  bankrupt  b 
persons; where  drawer,  and  the  acceptance  is  upon  the  credit  of  effects  in 
the  eflfeot  ^e  hands  of  tfie  acceptor,  the  general  eflfect  of  a  release  of 
wonld  be  to 
make  the  party 

discharged  again  liable,  though  ia  another  form  snd  in  the  shape*  of  the 
demand  of  another  person. 
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flie  drawer  w^uld  not  release  the  acceptor;  for  it  would  Be 
fro  iamto  relieving  the  acceptor,  and  no  prejudice  to  him; 
whatfloerer.  The  question  tfaen  would  be.  Hot,  whether  the 
Mceptor  might  say,  the  holder  should  not  recover  against 
bin,  hot,  whether  the  drawer  haying  paid  might  not  sajr 
to  die  acceptor,  you  shall  not  pay  except  for  my  benefit.** 
Upon  that  view  the  observation  is  jnsts  when  it  is  said,  they 
isrigned  all  his  estate  to  hhn*  Then  if  comes  to  this  questions 
Cm  ydu  in  an  action  so  mi^eed,  containing  so  many  diflferent 
liquitiea,  say,  one  thing  was  meant  as  to  one  bill  holder,^  and 
something  very  different  as  to  another?  There  is  nothing  in 
die  instrument,  shewing^  such  a  distinction  was  intended  ;  and 
I  think,  it  was  not*  That  is  one  of  the  inconveniences  arising 
from  the  doctrine,  that  you  may  set  up  in  answer  to  the  obgee^ 
tkm  for  want  of  notice  to  the  drawer,  that  there  were  no 
effects  ia  the  huids  of  the  acceptor*  There  never  was  a 
deoiflion,  with  a  view  to  public  poUcy,  more  mischievonti^ 
Upon  that  doctrine  a  gr^at  part,  if  not  the  whole,  of  the 
Imschief  6f  acGomln6dati6n  paper,  short  in  its-  consequences 
only  of  the  mischief,  that  would  follow  any  attempt  at  diia 
day  to  ctire  it,  is  founded. 

Unde^  these  circumstances,  T  think,  the  decision  at  law  ia 
right.    It  was  objected,  that,  if  so,  there  is  no  ground  for 
refief  in  this  Court ;  because  the  case  stated  by  the  bill  would 
have  formed  a  defence  at  law.   If  the  case  made  by  the  bill 
^oold  be  made  dUt  in  point  of  fact,  I  think,  it  would  be  a 
defence  at  law.   The  action  *  was  for  money  had  and  re« 
ceived,  founded  upon  the  equitable  title  to  receive;  and  there^ 
fore  defeated  by  the  equitable  title  to  retain.   If  this  case 
kad  been  proved  at  law,  I  do  nbt  see,  how  the  Plaintiff  could 
have  recovered.    The  case  insisted  upon  at  law  was,  that  the 
iotentidn  of  all  partiM  was,  that^  let  the  consequence  to  the 
bAhkrupt  and  the  other  creditors  be  what  it  might,  the  biU 
h(ddm  should  be  left  in  possession  of  a  right  to  work  out 
payment  of  90».  in  the  pound ;  that  it  was  generally  under* 
stood  by  an  the  creditors ;  and  therefore  a  fraud  upon  none  | 
imd,  if  not  generally  known,  the  Phuntiff  at  law  had  atated 
to  Mamon  what  was  tantamount  to  a  declarationi  that  siich 
was  the  intention ;  and  that  he  executed  the  instruments  raider 
the  confidence  created  by  the  Msertion,  that  the  consequence 

of 
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1801*       of  his  executing  them  at  the  desire  o(  Stock  wtmlA  be,  that 
Mawson  would  be  able  to  recover  against  all  the  bill  holders, 

until  he  should  be  satisfied  SOs^  in  the  pound ;  therefore  in 
Stock.  eqmty  Stock  is  bound  to  make  good  that  representation;  and 
the  deed  in  equity  should  be  read  accordingly ;  and  there- 
fore it  was  against  conscience,  that  he  should  recover  contrary 
to  that;  and  that  he  should  be  heard  to  say,  the  deed  had 
a  different  effect  from  his  representation.  But  the  proposition, 
so  stated,  embraces  two  facts :  1st,  Whether  Stoei  made  any 
representation,  upon  which  Mawson  proceeded :  Sdly,  Whether 
k  was  a  representation,  that  entitles  Matoson  to  say  all  he  has 
now  suggested ;  not  only,  that  it  was  intended  by  Stock  and 
Mawson ;  but  that  Stock  undertook  to  assure  Mawson,  he 
might  act  upon  it,  as  if  all  the  creditors  knew  it«  I  express 
it  so:  for  it  is  impossible  to  deny,  that,  where  a  large  body 
of  creditors,  partly  consisting  of  bill  holders,  having  a  right 
to  apply,  not  only  to  the  common  debtor,  but  also  to  others, 
all  enter  into  a  deed  of  composition,  by  which  all  on  the  face 
of  it  accept  in  .the  pound  in  absolute  discharge  of  thdr 
demands,  it  is  not  competent  to  a  particular  description  of 
creditors  to  go  into  another  room,  and  say,  that  with  die 
debtor  they  make  a  fresh  agreement  for  their  benefit;  that, 
though  they  have  absolutely  discharged  him  in  the  presence 
of  the  others,  yet  by  the  separate  agreement  they  will  hold 
him  BO  engaged  to  them,  that  they  shall  receive  20s.  in  the 
pound ;  and  so  to  bring  upon  him  the  claims  of  others ;  from 
whom  they  receive  that ;  though  the  other  creditors  think  him 
absolutely  discharged.  That  is  a  fraud  upon  the  policy  of 
[  ^307  ]  the  law,  and  *upon  the  other  creditors;  a  fraud  upon  third 
persons,  of  which  it  has  been  uniformly  held,  that  the  debtor 
may  take  advantage. 

If  it  stands  upon  the  deed,  and  it  does  not  appear,  that 
other  creditors  knew  of  it,  it  is  very  difficult  either  in  law  t>r 
equity  to  sustain  the  case  of  the  Plaintiff*.  It  is  to  be  observed, 
this  is  not  a  deed,  attaching  upon  a  man  untouched  by  any 
process  at  law,  but  upon  a  man  at  that  moment  imder  a  com- 
mission of  bankrupt  The  case  must  be  considered  with  re- 
gard to  all  the  drcumstances  attaching  upon  that  situation. 
Upon  the  answer  it  appears,  the  transaction  was  in  April  and 
Maif;  smd  the  commission  was  not  superseded  till  November^ 

The 
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The  petitioning  creditor  was  one  of  these  bill  holders.   That  .1801. 
creditor  could  not  possibly  agree  to  supersede  the  commission,  Mawson 
taking  more  upon  his  debt  than  any  other  creditor;  .whatever  ^, 
his  security  was.   Also,  if  a  creditor,  a  bill  holder,  had  been  Stock. 
paid  part^of  his  demand  by  any  person,  whose  name  was  upon 
the  bill,  and  who  would  have  a  right  to  say,  he  had  paid  as 
surety  of  the  bankrupt,  that  creditor  might  come  at  any  time; 
desiring,  that  the  proof  should  not  be  struck  out,  but  should 
remain  in  trust  for  his  benefit.    These  circumstances  were  not 
sufficiently  attended  to.    It  was  absolutely  incumbent  upon-  the 
bill  holder  to  make  out,  that  there  was  such  an  agreement, 
not  only  between  him  and  the  bankrupt,  but  between  the 
bankrupt  and  all  the  creditors  f  and  all  the  Judges  go  upon 
this ;  that  unless  all  the  other  creditors  knew  of  it,  it  would  ^ 
be  a  fraud ;  and  then  Mawson  could  not  retain  what  he  had 
received  upon  these  bills. 

The  fitct,  charged  in  the  bill,  that  the  intention  of  the  par* 
ties  to  the  deed  was,  that  such  of  the  creditors,  who  were  bill 
holders,  should  be  put  in  the  same  situation,  as  if  the  commis- 
sion had  proceeded,  is  a  fact,  of  which  the  deed  is  so  far  from 
being  evidence,  that  it  is  evidence  to  the  contrary ;  and  there 
is  no  evidence  connecting  the  transactions  with  the  biH  holders 
with  the  knowledge  of  the  other  creditors;  much  less,  con- 
Mcting  it  as  the  effect  of  their  intention,  that  the  bill  holders 
should  have  that  advantage.  Stock  by  his  answer  says,  it  was 
not  the  intention ;  and  he  carries  his  denial  to  a  length,  that 
surprises  me,  considering  the  evidence.  He  must  have  known, 
as  I  am  satisfied  his  sureties  knew,  that  there  was  an  agree- 
ment with  the  bill  holders  to  that  effect.  ,  If  *  the  agreement  [  *d06  ] 
was  prepared  without  his  knowledge,  and  thereby  a  demand 
was  raised  against  him,  which  the  bill  holders  would  not  have 
had  under  the  release  itself,  that  was  an  act,  that  could  not  be  ^  ^ 
done  without  a  special  authority  from  him  or  subsequent  ap- 
probation. But  still  if  the  general  creditors  did  not  know  that 
-  transaction,  and  did  not  mean,  that  the  deed  should  operate 
one  way  as  to  them,  and  another  way  as  to  the  other  creditors, 
•the  policy  of  the  law  will  reach  the  transaction;  whatever  tlie 
intention  of  Stack  might  be ;  unless  there  was  a  distinct  un- 
ilertaking,  if  such  a  thing  could  be,  that  no  question  upon  the 
policy  of  the  law  could  ever  arise ;  and  there  might  be,  I  think, 

that 
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IMt*       "that  distinct  undertaking ;  which  would  have  bound 
that  he  should  not  say,  the  other  creditors  did  not  .k 
'jtransactiop,  and  had  not  such  intention.   But  the .  i 
STOC9K.      does  not  amount  to  that  by  any  means.   It  is  incmnbe 
<the  Plaintiff  distinctly  to  proye,  that  such  was  the  ii 
cflf  ^the  other  .  creditors ;  whcQ  it  is  distinctly  ^^i^ij^ 
.aoawer.  It  is  clear,  the  d^ied  s^xd  the  figreement  n 
tended  to  bear  .even  date,  and  were  prepared  together 
.cumatajpQCt,  that  induce^  me  to  believe^  the  creditpis . 
Jknow  this:;  for  then  the  traqsactiqp,  if  fair,  ought  to 
.coxe.de^;  and  it  could  not  be  fisur  to  leave  these  credit 
ishance  qf  getting  $0«.  in  .the  pound ;  the  consequence  o 
iwould  be,  iixe^tStoei  would  npt  be  discharged.  Suppo 
JPlaintiff  had  read  the  instruinents^  and  had  collected  ai 
ixnee  from  them,  that  be  was  to  pjtand  in  the  same  situi 
if  the  commission  was  to  go  on ;  stilly  if  he  acted  up 
aasurwce,  so  collected  by  himself  he  could  not  bav 
•the  benefit  of  that  bargain ;  unless  the  other  xsreditoi 
he  had  n/cquired  it.-    Upon  Hogarth's  evidence  it  x 
•asked,  how  oould.  Stock  be  totally  ruinedy  if  Mawon  < 
rfiga  the  writing  upon  .that  dayj  unless  there  was  j^oiji 
imore  in  it  .than  what  jSS^ocil  sajw  ?   It  is  impossible,  it 
.question  he  states  afterwards  could  .hfive  been  asked^ 
^usequential  :upon  jM'evious  communication;  and  it  is 
laXi.  when  the  act  to  be  done  was  to  have  the  effect  of 
:0eding  thi^  commisdion.   The  evidence,  state  it  as  high 
will,  comes  only  to  this ;  that  Mawson  wished  to  have 
-suraoK^,  that  the  deed  would  place  him  in  the  same  s\t 
:as  if  the  commission  was  not  superseded.   I  am  willing 
.^Aa.l^gth^  though  there  is  but  one  witness  against  tl 
iswer^  of  saying,  that  there  is  evidence  enoi^h  in, the  c 
{  ^  309  ]    ^stances  to  authorise  me  not  to. believe  the  Defendant, 
.take  it,  that  Wi$Uis  did  wiith  hi»  privity  give  the  ^sai 
to  the  .extent  meutioned  in  the  deposition :  but  the  qi^ 
rresults,  whether  these  creditors  can  take  the  benefit 
.separate  agreement.;  the  Plaintiff,  not  proving,  though  ] 
;  called  upon  by  what  is  put  in  issue  and  what  passed  i 
Court  of  Conmon  Pleas  to  prove,  that  he  was  acq 
theae  benefits  for  himself  with  the  knowledge  of, the 
cveditors.  In  that  he  has  totally  failed. 
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With  this  view  of  the  case  I  am  of  opinion,  ihat  upon  the  imi. 
^licyof  the  law  this  bill  cannot  succeed.    I  have  gone  fiiUy  -jg^^oi 
into  it;  that  the  ground  of  my  judgment  may  be  understood. 
ThiB  Defendant  upon  the  equity  ariising  out  of  die  situation  Stock. 
of  the  other  creditors,  not  founded  upon  any  thing  righteous 
d»  between  him  and  the  Plaintifi,  hlis  a  right  to  say,  die 
FbuntiflT  eaiinot  succeed  in  this  bill.   Though  I  dismiss  the 
Un,  yet  upon  the  answer,  connected  with  all  the  evidanoe,  i 
'do  not  dismiss  it  with  costs  (6). 

(0)  Ante,  Eiuiahrvok  v.  Seoii,  Vol.  lit,  456.   Post,  Pdlmerr. 
Jfeove,  XI,  t66,  886,  6,  tod  the  note.   JEx  jMrte  Sadier,  XV,  54. 


180] 

PCWLE  V.  Lord  SOMERS.  14,4 

and  IML 

j^Y  indeiitures  of  settlement,  previous  to  the  marrii^  In  a  case  both 

of  Reginald  Pole  and  Ann  BuUer,  dated  the  S6th  of  of  election  and 

AprH  1751,  the  fortune  of  Ann  Butter,  oonsistiBg  of^several  satisfiiction  by 

fimds,  amounting  in  the  whole  to  8SD0/.  was  directed  to  be  of  * 

piid  to  trustees;  and  Reginald  Pole  covenanted  with  die  P^^'^^  ^  ^ 

trustees  to  do  all  acts  for  empowering  them  to* receive  the  o^^eUdm^b^ 

laid  monies ;  upon  trust  to  invest  the  same  in  lands  of  inherit^  |^|^  younger 

taee,  to  besettfed  to  the  use  of  Reginald  Pole  for  life,  with-  children  ander 

OQt  impeachment  of  waste;  remainder  to  Ann  Butter  for  life;  a  settlement  a 

Md«  after'  their  deceases  to  the  use' of  all  and  eveiy  such  ^Id  case  of  elec- 

er  children  as  diey  should  have,  in  such  shares  and  propov-  tion  was  raised 

tiens,  and  «t  such  times,  arid  under  such  restrictions  as  ^j^-^^^* 

Regimid  Pole  kbovld  appoint  by  deed  or  wfll ;  and  for  want  df  y^J^^ 

Ins  appointment,  according  to  the  appomtment  of  Ann  Butter,  ^^g^ 

SBitiving  him;  and  in  default  of  appointment,  then  to  And  construction  of 

among  dl  and  eveiy  such  diild  and  children  and  their  heirs,  the  will. 

"^'equally  between  them,  share  and  share  alike,  as  tenants  in  ^  m$iQ  j 

edmmon,  -and  not  as  joint  tenants;  in  case  thene  should ' be  .  ques- 

jnoPB  than  one ;  and  in  case  there  should  be  no  such  iMid,  ^'^^^f' 
f«,o*a  evidence,  vis, 

upon  otner  trusts.  ^  schedule 

written  by  the  testator  sabseqnent  to  the  will,  could  be  admlited,ivasi  not 
decided. 
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The  sum  of  960/.,  part  of  1071/.  8*.  7A,  one  of  the  t 
funds,  which  was  paid  to  the  trustees,  was  laid  out  in 
purchase  of  the  manor  of  Cotleigh ;  which  was  conveyer 
•  l^rd       the  uses  of  the  settlement ;  and  the  remainder  of  that  i 
SoMBRS.     nftgp  defraying  the  expences,  was  received  by  Reginald  J 
Ann  Pole  died  in  1758.   The  issue  of  the  marriage  was 
children.    Another  part  of  the  funds,  to  the  amount  of  1( 
was  paid  to  the  trustees  upon  the  24th  of  March^  1761, 
was  invested  in  their  names  in  lOStSL  12s.  lOd^^per  cent.  < 
solidated  Annuities.     The  sum  of  1885/.  14^.  SJc/.,  all, 
was  received  upon  the  remaining  trust  funds,  was  rece 
in  1764  by  Reginald  Pole,  and  was  mixed  with  his 
money. 

tteginaU  PolehyhkwTiHl,  dated  the  19th  of  March,  1 
after  several  specific  legacies,  and  giving  his  chamber 
the  Temple  to  his  eldest  son  Reginald,  gave  Mary  Collin 
annuity  of  6/.  for  life ;  for  the  payment  of  which  he  cha] 
all  his  estate  and  effects  both  real  and  personal.  Then 
citing, .  that  his  aunt  HawJdns  had  promised  to  give 
9000/.,  of  which  sum  she  had  already  advanced  him  1000£ 
assured  confidence,  that  she  would  fulfil  the  said  pron 
he  gave  his  daughter  Ann  SOOO/.  and  to  his  daughter  Si 
to  be  paid  at  the  age  of  twenty-one,  or  marri 
provided  with  the  consent  of  his  executors  and  their  an 
if  without  consent,  he  revoked  the  legacy;  and  gave 
same  equally  among  all  his  other  children,  share  and  si 
.  alike.  He  gave  his  son  Checks  Morice  SOOO/.,  when  twe 
one ;  and  to  his  son  Edward  1000/.,  when  twenty-one ; 
signing  the  reason  of  the  difference,  that  his  aunt  Ham 
had  lately  assured  him,  that  the  1000/.  remaining, 
mentioned  as  unpdd,  she  had  by  will  given  to  Edward^ 
had  also  obliged  him  (the  testator)  to  promise  inwri 
to  give  the  said  1000/r,  if  it  came  into  his  possession,  tc 
said  son ;  directing  it  accordingly  to  be  paid  in  that  evei 
his  said  son.  The  maintenance  and  education  of  hb  cbik 
during  their  minority  he  directed  to  be  taken  from  the  w] 
produce  of  his  real  and  personal  estate;  always  ta] 
care,  that  the  expences  did  not  exceed  the  growing  pic 
[  ^811  ]  *He  also  empowered  his  executors  to  sell,  if  they  d 
proper  his  chambers  in  the  Temple,  and  also,  if  neoesi 
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the  manor  of  Cotieigh ;  and  to  apply  the  produce  during  his 
son  XeginahTs  minority  to  any  use  op  purpose  they  should 
judge  would  be  for  his  benefit  and  advantage;  and  he  em- 
powered them  to  lay  out  any  part  of  his  said  younger  sons' 
fespective  fortunes  during  their  respective  minorities  to  any 
use  or  purpose  for  their  respective  benefit  and  advantage. 
All  the  residue  of  his  estate  and  effects  both  real  and  per- 
sonal not  before  devised,  after  payment  of  his  debts  and 
Idgadea,  he  gave  and  bequeathed  to  Reginald,  his  eldest 
son. 

At  the  bottom  of  the  will  was  a  memorandum,  dated  the 
SOth  of  September,  1767,  that  one  of  the  sums  of  1000/. 
before  mentioned,  given  to  his  daughter  Sarah,  was  the 
10002.  formerly  received  of  his  aunt  Hawkins,  at  her  request 
given  by  hun  to  his  daughter  Sarah. 

The  sum  of  1000/.,  mentioned  ,  in  the  will  to  have  been 
promised  by  the  testator's  aunt,  was  pdd  to  him  in  his  life. 
He  died  in  November  1769,  not  having  made  any  appointment. 
The  bill  was  filed  by  Edward  Pole  j  praying,  that  the  Plam- 
tiff  may  be  declared  entitled  to  one-fifth  part  of  the  sajd 
estate  and  effects,  and  an  account  of  the  rents  and  profits 
lecetved  by  the  Defendant  Reginald  Pole  Carew,  the  eldest 

SODy  &C» 

The  answer,  which  was  not  replied  to,  stated,  that  at  the 
deadi  of  the  testator  the  sum  of  1025/.  I2s.  lOd.  4  per  cent. 
Annuities  was  standing  in  the  names  of  the  trustees:  but 
except  that  fimd  and  the  manor  of  Cotieigh  they  had  no  other 
part  of  the  trust  property :  the  rest  having  been  received 
by  the  testator,  and  mixed  with  his  own  property.  Among 
die  papers  of  the  testator,  was  found  a  schedule  or  estimate 
ef  the  state  of  his  personal  property  down  to  the  4th  of 
Sepiember,  1769,  written  by  the  testator.  The  only  part 
of  bk  personal  property  not  mentioned  in  that  schedule  was 
Ibe  fismiture  of  his  house.  Besides  the  estates  mentioned 
hk  his  will  he  had  a  tenement  for  the  lives  of  himself  and  the 
PUntiflr,  producing  something  less  than  291.  a-year;  and  three 
fctms  were  settled  after  the  marriage  upon  him  and  his  wife 
-and  their  issue,  in  the  same  manner  as  by  the  other  settlement ; 
and  for  want  of  such  issue,  or  an  appointment  by  the  testator, 
VOL.VL  Y  to 
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to  him  and  his  *  heirs.  The  answer  insistedi  that  llie  tei 
tator  meant  to  dispose  of  all  the  trust  property ;  as  the  mano 
of  Cotleigh  was  by  the  will  specifically  given  to  the  Defendant 
and  as  he  had  not  assets  to  answer  the  legacies  of  HOOOl.  ead 
to  his  four  younget  diildren  without  the  application  of  hi 
trust  funds ;  and  the  said  legacies  appear  calculated  upon  th< 
property  in  the  schedule,  which  comprised  the  stock  and  th 
sum  of  1S85/.  I4ft.  Sid. 
The  schedule  referred  to  by  the  answer  began  thus : 

This  is  not  to  be  annexed  to  my  will ;  being  only  intendec 
for  giving  to  in  one  view  to  my  executors  the  state  of  m] 
"  securities.** 

Then  after  stating  several  securities,  bonds,  notes,  mort 
gages,  &c.  came  this  entry :  "  Stock  in  my  trustees*  names 
*^  Philip  Rashleigh  and  Jokn  BuUer  in  4  per  eeni.  Con 
sols,  cost  1000/.  at  97  three-eights  one  eight  brokerage 
"  1025/.  12*.  lOrf.^ 

Afterwards  under  the  date  24th  June,  1769,  were  tlu 
following  entries; 

"Deduct  ....  ^2020  0  0 
"  Do.  O.  S.  S.  Annuities  -  1119  0  0 
"  Do.  Llanrath    -      -      -         1385  14  SJ 

Other  entries  followed ;  and  the  last  date  was  the  4th  oi 
September,  1769. 

Mr.  Mansfield,  Mr.  Alexander,  and  Mr.  Stanley,  for  the 
Plaintiff. 

Under  the  effect  of  this  paper,  found  among  the  tea- 
tator*s  papers,  but  not  proved  as  part  of  his  wili^  it  is  con- 
tended, that  the  testator  meant  to  dispose  •  of  the  wh<de  ql 
the.  trust  property.  The  testator  gives  his  executors  powei 
to  sell  the  manor  of  Cotleigh ;  and  it  cannot  be  disputed,  thai 
he  acted  upon  that  as  his  own;  and  a  distinct  intentuxi 
appears  in  the  will,  ^hat  his  eldest  son  should  have  the 
benefit  of  that.  With  respect  to  the  4  per  cent.  Annuities 
standing  in  the  names  of  his  trustees  at  his  death,  it  does  i|of 
appear,  that  he  had  that  fund  in  contemplation.  There  ia 
no  case  of  election,  where  it  does  not  appear  upon  the  Ceusb  ol 
[  ♦SIS  ]  •  the  will,  that  the  testator  meant  to  dispose  of  that  property, 
out  of  which  the  claim  was  made,  as  his  own.  There  is  nothing 
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tf  diat  sort  in  this  wilL   If  this  schedule  is  to  he  taken  into  not* 

consideration,  he  does  consider  that  fund  as  part  of  his  pro- 

perty:  but  the  schedule  cannot  be  looked  at.   It  could  not 

be  proved  as  testamentary ;  for  at  the  beginning  he  directs,  Lord 

that  it  sUatt  not  be  annexed  to  his  will.   It  cannot  be  read  Somebs. 

as  any  evidence  by  way  of  addition  to  the  will,  and  to  shew 

the  effect  of  it,  so  as  to  raise  a  ease  of  election  as  to  this  part 

of  the  trust  fund.  The  claim  of  the  Defendant  must  be  under 

the  residuary  bequest   The  natural  import  of  the  words  is 

only  what  was  his  property.    It  has  been  decided,  that  mere 

general  words,  without  reference  to  a  power,  cannot  apply  to 

the  subject  of  that  power  (  7  )•   To  take  this  paper  faito  con- 

nderation  would  be  introducing  evidence  in  away,  in  which 

it  never  has  been  permitted,  and,  contrary  to  all  the  rules, 

coBstniinig  a  written  instrument  by  collateral  evidence.  The 

question  is,  whether  under  the  words  ^*  my  estate  and  effects** 

he  meant  to  include  this  particular  fund.   The  great  distinc- 

tbn  between Hinehcl^e  v,  HinchcUffe  {S)  and  many  other 

cases  there  noticed  is,  that  in  all  of  them  the  books  and 

papers  were  produced  to  shew  the  &ct,  that  from  the  situar 

tkm  of  the  property  it  naturally  fell  vrithin  the  description 

of  the  will;  that  the  property  said  to  be  claimed  against 

the  will|  was  actually  within  it;  that  the  testator  had  dealt 

in  such  a  way  as  to  make  it  his  estate.    Lord  Ahanley  in 

IRBcheUffb  V.  HinchcUffe  states  distinctly,  that  he  would 

act  suffer  the  evidence  to  construe  the  will.    In  this  in- 

itaoee  it  is  applied  to  shew,  he  meant  this  subject ;  though 

it  was  not  his.    Upon  the  will  the  only  argument  is,  that 

luring  given  his  eldest  son  the  manor  of  Cotleigh^  that  being 

4  part  of  the  trust  property,  though  not  in  the  hands 

of  the  trustees  he  meant  to  give  him  the  whole.    That  is 

micli  too  strong  an  inference*   If  he  forgot  the  settlement, 

that  cannot  avail  the  D^ndant.    An  intention  for  election 

js  not  to-be  inferred  from  loose  words.   This  would  be  a  bad 

^^ppomtment;  the  words  of  the  power  being    all  and  every.^' 

With  respect  to  that  part  of  the  fimd,  which  was  received 

hf  the  testator  in  his  life>  the  case  is  more  favourable  for  the 

Defendant:  but  there  is  as  express  an  intention,  that  it  should 

be  subject  to  the  debts. 

(T)  Amdreunr.  Emmoit,2Bro.      (8)  Ante,  Vol.  Ill,  516;  see 
0.4t.  WI.    See  ante.  Vol.  II,  the  note,  530. 
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Mr.  Ric/iards^  Mr.  RomUly,  and  Mr.  Leaeh,  for  Ibe 
Defendant. 

>  The  question  applies  only  to  the  stock :  the  rest  of  the.  fnnd, 
except  that  and  the  manor  of  Cotleigh,  being  admitted  to  have 
been  in  the  testator's  hands;  and  therefore  being  « -'debt  fipom 
him  to  his  children ;  and  then  there  is  no  doubt,  that  giving 
them  a  greater  sum  wiU  be  a  satisfaction.  This  is  a  demand 
of  a  portion:  between  which  and  other  debts  there  is'  a  dis- 
tinction. This  is  the  case,  not  of  a  person  exercising  a  power 
under  the  settlement,  but  rather .  of  one,  who  had  forgotten 
the  settlement.  He  treated  the  manor  o{  Cotleigh  as  subject, 
not  to  his  appointment,  but  to  his  dominion;  and,  if  that 
should  not  be  exercised,  as  what  would  descend  to  his  heir. 
Having  certainly  forgotten  the  settlement  as  to  the  manor  of 
Cotleigh,  it  is  very  difficult  to  say,  he  remembered  it  for  aiqr 
purpose.  Thispapqr  is  admissible  upon  principle  and  autho- 
rity;  not  to  construe  the  will,  but  to  shew  what  the  testator 
himself  thought  of  his  property;  what  he  .conceived  to  be 
his  property.  You  may  give  in  evidence  an  account  of  the 
actual  property  of  the  testator;  that  he  had  made  a  parti- 
cular subject  his  own.  It  is  impossible,  that  the  proposition 
can  rest  there.  It  must  go  farther,  to  this  extent,  that  be 
treated  property,  which  was  not  his  own,  as  hisowo**  If  he 
treated  the  trust  fund  as  his  own,  it  is  as  much  his  for  the 
purpose  of  this  argument  as  what  he  mixed  with  his  own 
money;  and  .then  the  election  is  a  consequence.  Upon  a 
devise  of  Blackacre  with  its  appurtenances  evidence  is  al- 
ways admitted  to  shew  what  the  devisor  held  with  it.  In 
Ptdteney  v.  Lord  Darlington  ( 9  )>  upon  the  question  of  elec- 
tion the  rent-rolls  of  General  PuUeney  were  given  in  en- 
dence,  to  shew,  he  treated  the  estate  tail  as  his  own.  In 
Wright  V.  Rutter  ( 10)  and  Rutter  v.  Maclean  ( 11 )  there  was 
a  circumstance  clearly  dehors  the  will,  as  much  as  in  this  case; 
viz.  the  deed,  under  which  the  will  was  made;  the  teatatoi 
thinking  the  property  his  own ;  and  the  wife  was  put  to  her  elec- 
tion. There  are  a  great  many  other  cases  of  this  kind ;  when 
the  testator  conceived  property  not  bis  to  be  his ;  and  evidence 

.   •  Ol 

(0)  l?e^.Zt&.A.1773,fol.710.      in /)ncce  v.  Deniimi,  88&. 
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of  this  kindlias  been  admitted.    Eden  v.  Smith  (  12)  certainly  1801. 
b  not  a  case  of  this  sort.   For  some  time  the  Lord  Chan- 
cellar  doubted  very  much  the  propriety  of  admitting  that 
evidence;  but  at  last  admitted  it;  and  principally  upon  the 
authority  of  HmehcUffe  v.  HinchcUffe.  Evidence  has  con^ntly 
^  been  admitted  to  shew,  who  is  the  person  described,  and     [  ^315  ] 
what  is  the  subject  described.   The  objection  is,  that,  where  > 
there  is  something  to  answer  the  description,  evidence  of  any 
thing  farther  shall  not  be  given.   There  is  no  authority  for 
such  a '  distinction ;  and  cases  are  to  be  found,  which  could 
not  have  been  so  decided,  if  such  a  distinction  Exists.  Upon 
tiiat  supposition  in  the  case  of  a  legatee  described  by  both 
adifleieot  christian  and  surname  there  ought  to  have  been^ 
an  .-inquiry,  whether  there  was  any  one  to  be  found,  having 
both  these  names.    In  Smith      Ckmey{\S)  a  legacy  was 
ghwto  a  person  by  the  description  of  the  Reverend  Charles 
Smith  of  Stapleford  Tourney  in  the  county  of  Essex.  There- 
were  two  persons;  Richard  Smithy  incumbent  of  Stapleford' 
Tawney  at  the  date  of  the  will ;  and  Charles  Smithy  an  officer^ 
in  ■  the  army ;  and  evidence  was  admitted.   In  a  ease  heard 
yesterday  your  Lordship  referred  it  to  the  Master  to  see* 
whom  the  testator  meant  by  his  sister  In  the  cases  of 

aatisfiurtion,  by  an  advancement  subsequent  to  the  will,  evi- 
taice  of  that  fact  being  received,  evidence  must  be  received 
of  all  £Eu:ts  of  the  testator's  conduct  subsequent  to  the  will  to' 
shew  what  he  intended ;  and  in  those  cases  the  evidence  is 
not  applied  as  an  explanation  of  the  will.  The  other  case 
qS  satisfaction,  where  a  portion  was  originally  provided  by 
eontracty.and  then  a  wQl  gives  a  portion  to  the  same  amount^ 
arises  upon  the  same  presumption.  The  Court  is  bound  to 
admit  evidence  upon  the  same  principle ;  and  the  will  is  not 
a&cted*  The  meaning  of  the  will  in  such  cases  is  plain :  but 
the  question  is,  whether  the  testator  meant,  that  something 
collateral  to  the  will  should  also  take  place;  and  the  evidence 
is  introduced  to  rebut  a  presumption ;  and  it  is  to  be  received 
whether  applying  to  the  pci-iod  before  or  after  the  will,  the 
question  being,  not  as  to  the  intention  upon  the  will,  but  as 
lo  an  intention  collateral  to  the  will.  Whether  the  declara- 
are  before  or  after  the  will  is  perfectly  immaterial;  if 

they 
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laoi.       they  are  evidence  of  the  intention  at  the  time.   The  opinioii 
expressed  by  Mr.'  Justice  BuUer  ( 14)  in  Naurse  y.  JFineh,  that 
declarations  subsequent  ought  not  to  be  receiyed^  was  -not 
Lord        approved  by  Lord  Rosslyn^    GuUiver  v.  Poyntz  {IS}.  Aa 
SoMBBs.     the  Court  raises  the  presumption  as  matter  of  endence,  they 
are  bound  to  admit  evidence  against  it.   That  is  the  ordinal^ 
case  of  admitting  evidence  to  rebut  a  presumption;  which  is 
[  •Sie  ]     only  a  rule  •of  evidence.   In  HinchcUffe  v.  HmekUffe  the 
evidence  was  introduced  in  aid  of  the  presumption;  to  con- 
firm the  rule  of  the  Court;  to  shew  an  intention^  that  the 
provisions  given  by  the  will  should  stand  in  the  place  of  the 
prior  provision  by  settlement.   That  was  a  case  of  the  same 
nature  as  this;  a  claim  under  a  settlement  of  the  mother*s 
fortune,  previous  to  the  marriage.   The  only  difference  is  ijfub 
power  of  appointment  in  this  case. 

If  the  evidence  cannot  be  received,  there  is  enough  m  dus- 
will  to  shew,  the  testator  did  not  intend,  that  these  children 
should  have  more  than  he  gave  them  by  the  will ;  and  that 
construction  is  supported  by  the  leaning  of  the  Court  against 
a  double  provision,  and  the  favourable  consideration  for  the 
heir,  appearing  in  all  the  cases  of  portions. 

Reply. 

All  the  cases  of  election  are,  where  settled  property  has 
been  devised ;  as  if  it  was  not  settled.  The  money,  the  tes- 
tator mixed  with  his  own  certainly  raises  &  demand  against 
his  assets ;  and  it  is  certainly  very  difficult  to  argue,  that  the 
demand  in  respect  of  that  is  not  satisfied.  But  the  stock 
vested  in  trustees  stands  upon  a  very  different  ground.  No 
act  has  been. done  to  alter  the  property;  and  no  notice  is 
taken  of  it  in  the  will ;  nor  doies  any  inference  arise  upon  it^ 
except  firom  the  disposition  as  to  the  manor  of  Cotleigh  / 
which,  I  admit,  does  aifford  some ;  that,  as  he  supposed,  that, 
which  was  purchased  with  part  of  the  trust  fund,  was  his  own, 
so  he  thought  the  rest  of  the  trust  fund  his  own.  But  that' 
inference  is  not  strong  enough  to  raise  a  case  of  electioiK. 
It  does  not  follow,  that.he  made  the  same  mistake  as  to  that 
fund  that  he  did  as  to  the  estate.  There  is  nothing  in  the 
will  shewing,  he  did  not  mean  the  children  to  have  any  thing 

more, 
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more.  There  can  be  no  inconsistency  in  each  of  them  taking 
one-fifth  of  the  trust  fund  remaining  unaltered.  This  dis- 
tribution win  not  occasion  any  inequality.  This  is  not  a  claim 
to  take  froni' the  eldest  son  as  a  debt,  any  thing  in  his  hands* 
that  passed  to  him  by  the  wilL  How  can  the  testator  be 
said  to  have  dealt  with  this  property  ?  He  never  altered  it 
He  suffered  it  to  remain  with  the  trustee ;  receiving  nothing 
but  the  interest ;  which  by  the  settlement  he  was  entitled  to 
receive  for  Kfe. 

Ab  to  the  paper,  there  is  no  difference  in  this  respect 
between  that  and  a  parol  declaration ;  and  the  real  question  is, 
whedier  any  parol  declaration  at  any  distance  of  time,  .twenty 
or  forty  years,  after  the  will,  can  be  admitted  to  shew,  that 
vhen  he  made  his  wfll,  he  had  that  subject  in  contemplation. 
In  Lard  Darlington  v«  Ptdienejf  the  will  itself  contained  a 
snflBcient  indication  of  the  intention.  HinchcUffe  v.  Hinchcl^e 
does  not  afifect  this  case.   In  that  there  did  not  exist,  as  in 
tfab,  any  trust  property,  the  subject  of  the  settlement,  in  the 
state^  in  which  it  had  been  since  the  marriage,  vested,  in 
trustees :  but  all  the  subject  of  the  settlement  was  gone ;  and 
it  was  the  ordinary  case  of  satisfaction.   Wright  v.  Rtdter  and 
Rmiter  V.  McLean  are  not  applicable.   There  the  property 
▼as  the  testator's,  when  he  made  his  will;  and  it  would  have 
been  very  strong  to  say,  the  wife  should  undo  that,  in  oppo- 
s^a  to  his  will ;  taking  benefits  under  it.    Eden  v.  Smith  is 
ao  ong^idar  a  case,  that  it  must  be  considered  as  ap  exception 
io       rules,  and  not  applicable  to  any  .other  case.  Some 
distinction  seems  to  have  been  there  suggested  between  parol 
dedarations  and  writing :  but  there  cannot  be  such  a  distinc- 
tioB«   That  decision  stands  upon  the  singular  circumstances 
of  the  case.   The  papers  might  have  been  burnt  at  any  time. 
They  were  all  in  the  testator's  possession.   The  arguments 
from  other  cases,  in  which  evidence  has  been  admitted  to 
expkin  a  wiQ,  have  no  relation  to  this.   They  are  all  cases  of 
latent,  ambiguity ;  where  the  will  cannot  operate,  unless  other 
evidence  is  called  in.    This  case  has  no  ambiguity  latent  ojr 
patent.   In  the  coses  of  the  mistiake  of  the  name  the  inquiry 
nnist  be  confined  to  the  family  or  acquaintance  of  the  testator. 
I  admit,,  upon  questions  of  satisfaction  evidence  nnist  be  ad« 
nitted,  and  on  both  sides^  to  destroy  or  confirm  the  pre* 
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sumptioDy  ^'hich  the  Court  raises  for  want  of  a  better  ground* 
From  the  nature  of  a  presumption  evidence  must  be  ad- 
mitted to  destroy  it,  and  therefore  to  confirm  it;  either 
written  or  parol;  as  in  the  case  of  the  executor  and  next 
of  kin ;  in  which  it  is  now  determined,  with  reluctance  cer* 
tdinly,  that  it  is  admissible  on  both  sides.  Here  there  can 
be  no  question  of  satisfaction  as  to  the  stock  ;  unless,  it  » 
previously  assumed,  that  the  testator  ccmsidered  it  his  pro- 
perty; and  meant  to.  give  it« 


Zrorrf  Chancellor. 
If  by  taking  farther  time  I  could  [hope,  to  give  &  judgment^ 
[  ♦SIS  ]  that  would  be  more  satisfactory  either  to  myself  or  the 
parties,  I  Aould  reserve  an  opportunity  of  farther  considering 
this  case:  but  I  am  perfectly  satisfied,  that,  wh(ither  I  have 
drawn  a  right  conclusion,  or  not,  upon  the  whole  cajse,  I  shall 
not  be  able  by  any  farther  discussion  with  myself  to  alter  that 
opinion.  The  case  is  not  precisely  like  any  former  ease.  It 
is  not  piurely  a  case  of  either  satisfaction,  or  election.  As  to 
the  manor  of  Cotleigh  it  is  a  case  of  election.  As  to  the 
sum  mixed  with  the  property  of  the  testator,  it  is  a  case  of 
satisfaction ;  and  the  question  is,  how  the  third  subject,  the 
stock  actually  vested  in  trustees,  is  to  be  treated ;  regard 
being  had  to  the  fact,  that  as  to  the  two  other  subjects  in- 
volved in  the  same  trust  it  is  a  case  both  of  election  and 
satisfaction.  The  right  of  the  Plaintiff*  rests  upon  the  effect 
of  settlement,  the  transactions  prior  to  the  will,  as  far  as  they 
can  be  looked  at  in  the  way,  in  which  the  Court  can  look 
at  them,  according  to  the  rules  of  evidence,  upon  the  vnD, 
and  upon  that  paper :  if  the  Court  under  all  the  circumstances 
is  authorised  to  read  it.  The  settlement  from  the  'frame  of  it 
would  have  left  no  doubt  as  to  this  sum ;  if  in  fact  it  had  not 
been  laid  out  in  stock ;  but  had  been  received  by  the  father; 
for  upon  the  marriage  he  would  have  become  entitled  to  these 
funds  jtire  mariii:  but  the  fofm,  in  which  the  trust  for  the 
children  attaches  upon  it,  is  a  covenant  by  the  father;  that 
he  will  do  all  acts  empowering  the  trustees  to  receive  the 
money.  If  therefore  he  had  received  it,  and  it  was  in  hia 
hands  at  his  death,,  it  would  be  like  Hincttcliffe  v.  Hinchcliffe^ 
The  money  being  to  be  laid  out  in  land,  when  received,  is 

in 
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in  tfiis  Court  to  be  considered  as  land ;  and  the  liimtatton  in.,  1801, 
defiiult  of  appointment  is^  as  I  understand  it,  to  the  diildren 
88  tenants  |p  common  in  fee ;  and  they  had  a  right  to  say^ 
that,  wherever  the  money  was  founds  it  was  to  be  ktid  out  Lord 
in  hind  upon  those  trusts*   The  manor  of  Coileigh  havmg  Soubmm. 
been  conveyed  to  the  uses  of  the  settlement,  the  children  are 
at  hiw  ;  tenants  in  common  in  fee  of  that.    The  sum  of  - 
1385L.I4f«  Scf.  having  been  received  by  him,  and  being  in 
his  hands,  bound  by  his  covenant,  he  was  debtor  to  his 
children  for  that  sum,  considered  here  as  land ;  of  which 
they  were  tenants  in  common  in  fee ;  and  the  1000/.  paid 
by  his  permission  to  the  trustees,  and  invested  in  stock, 
nraat  also  be  considered  in  this  Court  as  land,  of  which  also . 
Aey  were  tenanta  in  common  in  fee.   This  was  the  state  of 
flffiiirs  at  the  date  of  the  wilL    He  had  it  in  his  power  unr 
qoestionably  upon  the  principles  of  this  Court,  as  applied  to 
^  cases  of  election,  to  purchase  either  for  himself  or  others;    [  ^919  ] 
the  interests  of  his  children  in  both  those  articles ;  by  tender-, 
ing  to  them  by  his  will  a  consideration,  which  they  should 
thuik  more  eligible  for  them  than  insisting  upon  their  rights 
under  the  setdementin  the  land,  and  the  money,  considered 
as  land.    As  to  the  sum  in  his  hands,  for  which  he  wa^  debtor 
to  his  children,  he  niight,  as  a  debtor  of  any  description,  by 
Us  wHl  satisfy  that  debt.   As  a  parent,  he  must  be  taken  to 
We  intended  to  satisfy  the  claim  of  his  children,  to  whom 
ke  was  indebted,  if  the  will  contains  such  provisions  as  this. 
Court  will  hold  a  satisfaction  of  a  debt  from  a  parent  to  bis 
ehildren. 

In  the  bequest  of  the  annuity  he  first  uses  the  words  "  all 
^  my  estate  and  effects  both  real  and  personal;*'  Upon  which 
lie  charges  that  annuity.  It  would  be  strong  to  say,  he  meant 
by  those  words  in  that  part  of  the.  wQl  to  charge  with  that 
umuity  of  6/.  the  manor  of  Coileigh,  and  the  stock  standing 
in  the  names  of  trustees  for  his  children;  and  yet  I  do  not 
know,  how  it  can  be  said,  that  ,  by  the  same  words  in  any  other 
part  of  his  will  he  did  mean  to  embrace  those  parts  of  his  pro** 
perty,  unless  those  words  .in  this  part  have  the  same  meaning. 
Then  he  proceeds  to  provide  what  he  calls,  or  what  upon  a 
fidr  construction  I  am  entitled  to  say  he  meant  to  call,  the  for-» 
tunes  of  his  younger  children.    In  the  manner,  in  whiph  t^se 

gifts 
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iMlk       gifts  at«  conceived^  with  respect  to  being  more  or  leas  betid 
dally  given,  there  are  drcumstances  of  difference  between  ll 
provision  by  the  settlement  and  that  by  the  will  :^  but  it  h 
ImA       long  been  setded,  that  slight  circumstances  will  not  alter  tl 
SMIifts.     doctrine  of  satisfaction  in  this  Court  between  parent  and  chi 
dren.   The  circumstakice  of  his  assigning  the  reason  of  tl 
difference  as  to  his  son  Edward  shews,  he  meant  equaHt 
He  seems  to  have  had  a  perfect  reliance  on  Mn^  Hawkim 
that  if  she  should  survive  him,  .  she  would  give  Edward  tl 
WOOL   He  seems  to  have  intended,  if  he  should  survive  he 
to  give  this  sum  to  his  son  in  discharge  of  lus  duty  to  her  an 
to  him ;  and  he  remarks  in  the  memorandum  made  some  tin 
softer  the  will,  that  1000/.  of  the  2000/.  given  to  his  daughta 
SanA  he  had  received  upon  the  like  condition  from  Mrs.  Hm 
kim.   Certainly  events  might  happm,  in  which  Edward  wool 
rece^m  only  lOOO/L :  viz.  if  Mrs.  Hawkins  had  withdrawn  hf 
intention  of  kindness :  but  that  would  only  have  raised  a  cai 
{  ^  320  ]     of  election  or  of  ^  satisfaction ;  if  the  vnll  taken  altogethc 
raised  such  a  case.   I  agree,  the  observation,  that  he  mean 
diey  dipuld  be  all  equally  provided  for,  does  not  go  for  madi 
for  if  there  was  no  more,  this  is  only  an  equal  addition  to  thei 
fortunes*   Upcm  the  clause  directing  maintenance  it  is  to  b 
observed,  that,  if  the  words    my  real  and  personal  estate, 
as  there  used,  comprehend  nothing  more  than  what  in  a  strk 
sense  was  his  real  and  personal  estate,,  this  direction  for  mail! 
tenance  operates  in  fact  as  a  direction,  that  the  rents  of  th 
manor  of  Coileighy  the  dividends  of  the  stock  vested  in  th 
trustees,  and>  if  the  money  in  his  hands  could  be  claimed  a 
a  debt,  the  interest  of  that  also,  should  accumulate;  and 
it  is  to  be  taken  as  a  direction,  that  the  children  are  to  b 
maintained  out  of  the  produce  of  the  real  and  personal  estate 
considered  as  exclusive  of  these  three  subjects.   The  quef 
tion  then  breaks  out  strongly  upon  the  will,  what  did  the  tes 
tator  mean  by  his  real  and  personal  property  t .  This  is  th 
case  of  a  testator  making  the  ordinary  and  usual  provision  fo 
the  maintenance  and  education  of  his  children  out  of  the  rents 
profits,  and  produce  ef  his  real  and  personal  estate;  and  look 
ing  to  the  case  ordinarily  looked  to  in  settlements  and  by  {m) 
vident  testators,  he  provides  for  their  advancement  in  die  work 
by  giving  powers  to  his  executors  to  Inreak  in  upon  the  fiindi 
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respecdvely  given  to  his  children;  and  he  expressly  gives  A  180}. 

power  of  selling  the  manor  of  Cotleigh.    How  could  he  give 

that  power  to  his  executors,  unless  he  thought,  he  had  a  dis* 

posing,  power  over  that  property,  or  meant  to  assume  that  po wer^*  Lord 

or  thought  he  did  make  a  devise  of  it,  taking  all  his  will  to-  Sombu^ 

gether,  under  the  devise  of  his  real  and  his  personal  estate? 

That  constructi<m  is  strengthened,  w]ien  you  advert  to  this ; 

diat  he  actually  received  part  of  the  trust  money;  and  had  that 

in  his  hands ;  a  debtor,  it  may  be  admitted,  for  that  sum :  but 

the  money  received  by  him  was  his :  the  fund^  out  of  which 

that  debt  must  be  paidj  was  his.    The  fund  including  it 

therefore  would  pass  under  the  words  ^*  my  personal  estate  :** 

vhether  subject  to  debts  is  another  question;  but  this  being 

the. case  of  parent  and  chQdren,  and  a  provision  made  by  the* 

wiQ  beyond  the  amount  of  the  debt,,  it  is  disposed  of  among 

bis  personal  estate,  not  subject  to  the  payment  of  tibia  as 

debt;  for  the  provisions  of  die  will  raise  a  case,  not  of  eleo-* 

tion,  but  of  satisfaction  as  to  this  demand.    By  his  will  he 

bas  taken  upon  himself  to  dispose,  or  thought  he  had  power 

to  dispose,  of  the  manor  of  Cotleigh  and  the  money  received 

*  by  him  aa  his  estate,  or  at  least  he  intended  to  make  it  pass     [  ^  S9l  ] 

under  those  words  by  giving  his  children  a  consideration, -mis'- 

ing  a  case  of  satisfiiction.   As  to  those  two  subjects  therefore 

the  Plaintiff  cannot  succeed  (  16)* 

The  next  question  is  one,  which,  I  own,  has  embarrassed* 
me  very  much  :  whether  under  all  the  circumstances  the  Plain-^ 
tiff  can  succeed  as  to  the  stock.    Upon  the  best  judgment  I 
can  form  upon  this  case,  considered  as  a  very  particular 
cue,  standing  almost  by  itself,  a  case  upon  the  head  both 
of  deetion  and  sc^tisiaction,  I  am  of  opimon,  the  Plaintiff  ^ 
cannot  succeed.   The  question,  that  has  been  discussed,  is 
of  very  great  importance,  as  to  the  admission  of  evidence,  in 
order,  as  it  is  said  on  the  one  hand,  to  explain  the  will,  and 
on  the  other,  not  to  explain  the  will,  but  to  shew,  either,  what 
ought  to  be  the  effect  of  two  instruments  upon  each  oAer,  or, 
what  die  testator  meant  with  regard  to  the  will  as  to  this  suin 
of  stock;  and  whether  he  meant  to  consider  it  his  own,,  or^ 
whether  what  he  did  by  the  will  manifests  his  intention  to  pur^ 

chaser 

(Ift  Ante/JSOtioii  v.  Cooh9fnh  Vol  J,  100,  and  the  notes,  112,  2^ 
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chase  it  for  hia  own  estate.  Upon  looking  through  the  cases, 
of  which  there  are  a  "great  many,  to  which  it  ia  not  necessary 
to  resorti  the  effect  being  extremely  well  collected  in  some  of 
them,  I  think  HinchcUffe  v.  HinchcUffe  perfectly  well  decided* 
It  is  no  more  thah  this.  •  The  testator  was  entitled  to  an  annuity 
and  odier  property,  setdedi  or  under  covenant  to  be  settled, 
so  that '  the  children  would  have  had  vested  interests.  At 
his  ddeith  no  one  subject  of  the  settlement  was  esisting,  either 
in  him  or  any  party  claiming  under  him,  for  the  benefit  of  the 
objects  of  the  settlement.  The  €000/.  was  otherwise  disposed 
of:  the  leasehold  house  was  sold :  the  person,  for  whose  life 
the  annuity-  was  held,  was  dead.  The  will  being  made,  it 
was  absolutely  necessary  for  the  Court  to  know,-  what  had  be- 
come of  the  property  settled;  and  the  result  of  the  inquiry 
was  only,  that  the  testator  had  so  dealt  with  it,  that  he  was 
debtor  for  the  whole  to  his  children.  Then  it  raised  the  or- 
dinary question;  whether  the  will,  being  the  will  of  a  parmt, 
was  meant  to  be  a  satisfaatioh  of  the  debt,  whether  by  cove- 
nant or  otherwise,  to  his  children ;  and  therefore  it  is  i^ree^t 
that  sudi  a  will  being  upon  the  doctrine  of  this  Court  pre- 
sumed a  satisfiu^don,  evidence  was  properly  admissible  ^updu 
two  grounds :  first  to  constitute  the  fact,  that  he  was  debtee : 
Sdly,  either  to  meet  or  to  fortify  the  presumption,  founded 
upon  the  doctrine  of  the  Court.  There  is  no  difficulty  there- 
fore in  that  case.  The  question  is  exactly  the  same  as  to  the 
money  received  by  the  testator ;  if  this  schedule  was  macle 
either  before  or  after  the  will:  with  regard  to  diat  sum,  his 
will  in  this  Court  affording  a  presumption  of  satisfaction,  it 
would  be  competent  to  meet  that  presumption  by  evidence, 
and  to  admit  evidence  to  confirm  it ;  and  as  to  that  this  sche- 
dule undoubtedly  would  be  evidence.  I  agree  'also  to  Wrigki 
V.  RMer  and  Rutter  v.  Maclean ;  where  an  assignment  was 
made  of  a  wife's  chose  in  action  under  circumstances,  which 
would  not  make  it  a  valid  and  effectual  instrument  in  thie 
Court  as  between  the  husband  md  wife :  but  it  made  that  hifi 
property,  till  it  was  undone;  and  being  so,  primd  fade  the 
will  disposing  of  his  property  affected  it ;  and  therefore  in 
thftt  instance  also  a  case  of  election  was  very  properly  raised. 
•  With  respect  to  the  case  of  PuUeney  v.  Lord  Darlington 
it  is  hardly  proper  at  this  day  to  observe  upon  it:  as  iar  as  i( 
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Uf  't  &m  not  unwilUng  to  give  my  assent  to  the  inoKhatioif  of  IdOl. 

•opinion  expressed  by  Lord  Rosslyn  (  17),  that.  it  was  carrying  .p^J^ 

it  a  great  way  to  say,  that  because  General  Ptdteney  in  hb 

accoonts  had  dealt  with  an  estate  tail,  which  in  a  very  ordi-  I^rd 

nary  sense  he  might  think  his,  therefore  in  a* will  disposing  of  SonsRi. 

his  property  he  intended  to  include  it,  having  property  to  an 

immense  amount  to  answer  the  words^   That  case  is  a  strong 

(me  in  that  respect.   If  the  decisicm  turned  upon  that  pcdnt, 

I  must  regard  it  as  something  very  Uke  a  determination,,  that 

parol  evidence  may  be  received  to  prove,  that  that  id  the  tes** 

tator's  property,  which  in  the  sense  of  the  law  is  not  hi& 

I  agree  to  it,  if  it  goes  upon  a  manifestation  in  the  will  itself 

that  he  means  to  call  that  his  own,  which  in  a  legal:  sensb  is 

not  his  own*   The  will  then  manifests  the  intention ;  and  dien 

it  endangers  the  administration  of  justice  not  to  put  the  case 

upon  that  ground,  and  say,  that  is  sufficient,  but  to  go  out 

of  the  wiU,  appreciating  the  effect  of  parol  evidence ;  which, 

first,  does  not  by  any  means  amount  to  a  manifestation  of  that 

it  is  supposed  to  manifest,  and,  next,  the  admission  of  which 

peihaps  is  not  to  be  vindicated  upon  any  principle,  that  can 

be  readily  stated. 

As  to  the  oase  of  Eden  v.  Smyths  I  am  not  sufficiently  in*  [  823  ] 
farmed  upon  it  to  state,  whether  the  evidence  is  admissible, 
or  not*  If  what  is  stated  in  the  report  as  to  the  bond  from 
Sii  Frederick  Eden  Mr.  Smyth,  that  the  paper  produced 
would  operate  as  a  release,  is  to  be  taken  as  Lord  Itos$fyn*$ 
opinion,  and  if  that  opinion  is  right,  then  certainly  it  was 
properly  received  in  evidence ;  and  the  question  then  is  only 
whether  that  opinion  is  well  foundedf  As  the  bond,  in  which 
Sir  Frederick  Eden  and  Mr.  Smyth  were  both  bound,  and 
which  being  paid  by  the  father  would  give  him  an  equity  to 
call. upon  his  son,  the  claim  being  only  an  equity,  I  do  not 
know,  that  the  evidence  was  not  admissible  to  meet  it.  But 
as  to  bonds  due  to  the  testator  from  his  son,  it  is  very,  difficult 
to  say,  evidence  is  admissible  to  prove,  the  testator  did  not 
mean  to  make  a  demand  upon  those  bonds.  If  the  evidence 
go^  to  this,  that  he  had  done  any  act  amounting  to  a  release, 
then  it  was  improper  to  call  them  bonds.  But  the  case  is 
infinitely  too  complicated  for  me  to  presume  to  say,  it  waa 
not  rightly  decided. 

(17)  Ante,  VoL  IV,  Ml. 
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1801.  In  diis  case,  if  the  whole  trust  property  was  m  the  mad 

vtate  as  the  sum  of  138iS/.  I4fs.  Sid.  remaming  in  die  hands,  of 
the  original  debtor  under  the  settlement,  perhaps  HinehcUffk 
V.  HinchcUffe  would  be  an  authority  in  point  for  receiYing  the 
evidence;  for  that  money  in  the  hands  of  the  testator  would 
be -expressly  in  the  same  situation  as  the  money  in  the  hand* 
of  the  Bishop  of  Peterborough^  a  fund  to  come  to  the  hands 
of  the  trustees  by  the  effect  of  the  covenant  and  acts  of  the 
father.  But  the  case  is  not  so  circumstanced;  and  it  di£^a 
from  all  the  cases  in  these  respects;  that  as  to  the  manor  of 
Cotleigh  the  legal  estate  was  actually  vested  by  acts  done  in 
pursuance  of  the  covenant  in  the  children.  So  the  jnonej 
laid  out  in  stock,  being  actually  vested  in  the  trustees  by 
acts  done  in  pimuance  of  the  covenant  was  vested  in  them 
for  corresponding  equitable  estates.  The  .question  then  u 
whether  upon  the  circumstances  I  can  from  this  will  and  the 
Bchedule,  if  it  is  evidence,  infer,  that  the  testator  meant  to 
purchase  for  his  eldest  son  the  manor  of  Coileigh,  the  trust 
money  in  his  own  possession,  and  also  this  trust  stock.  Upon 
the  head  of  fMitisfaction  he  has  clearly  pundiased  &r  his  eldest 
son  the  money  in  his  possession :  upon  the  head  of  electioo 
\  he  has  proposed  to  his  younger  children  the  purchase  o£  the 

manor  of  Cotleigh  for  his  eldest  son ;  and  the  questiioii 
[  ^SS4  ]  ^  is,  whether  the  will  taken  altogether,  attending  to  tho8« 
two  circumstances,  affords  such  a  probabiUty  or  presumptioot 
that  by  the  words  my  estate  and  effects  both  real  and  pei» 
f<  sonal,"  he  meant  to  describe  also  this  trust  stock,  that  upon 
di0  will  itself,  or  upon  this  paper,  taken  together  with  what 
arises  out  of  the  will,  I  cim  say,  he  did  mean  to  purchase  this 
for  the  benefit  of  his  eldest  son.  The  schedule  ia  very  parw 
ticular,  Of  necessity  it  must  have  been  written  after  ihe  4tli . 
0f  September,  1769 ;  for  that  date  appears  on  the  face  of  it  | 
and  the  question  is,  if  the  will  contains  no  manifest  purpose 
to  purchase  this  property  by  describing  it  as  his  real  and 
personal  estate,  whether  that  purpose  can  be  made  manifest 
in  such  a  case  by  a  paper,  that  could  not  be  written  for  above 
Evidence  ad-  two  years  after  the  will.   I  was  very  much  struck  with  that, 

mitted  upon       applied  to  the  ordinary  case :  but  upon  equities  arising  out 
equities  arising  ^ 
oat  of  pre- 
sumptions; and  in  the  case  of  the  next  of  kia  and  executor  evidence  be- 
tween the  will  and  the  death  of  the  testator,  bat  as  to  his  intention  at  the 
date  of  Uie  will. 
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presmnptiotis  I  find  the  Court  has  admitted  such  evidence*.  1901. 
In  the  case  of  the  executor  and  next  of  kin  the  presumption 
is  met  by  evidence ;  and  it  has  been  met  by  such  evidence  as 
makes  the  observation  in  the  argument  satisfactory ;  that  you  I^rd 
must  see,  whether  the  testator  says  any  thing  upon  the  siib-'  Son brsC 
ject  between  his  will  and  his  death;  for  in  Clemellv.Lewth* 
waiie  ( 18)  thete  is  not  a  single  declaration,  upon  which  the 
executor  was  held  not  ta  be  a  trustee,  but  declarations, 
of  which  die  first  was  made  rather  more  than  a  year  after 
the  date  of  the  ' will.  In  one  of  these  cases  some  of  the 
authorities  are  stated,  to  meet  what  Mr.  Justice  BuUer  inti* 
mated  (19),  that  if  he  should  sit  longer  in  this  Court,  he 
would  not  permit  the  evidence  to  be  read.  Certainly  those 
are  cases  of  declarations  subsequent  to  the  will  :  but,  as  I 
read  Ae  cases,  they  are  cases,  in  which  the  parol  evidence 
9i  declarations  or  transastions  subsequent  to  the  will  was 
parol  evidence  pregnant  with  testimony  as  to  what  the  tes* 
tator  meant  at  the  time  he  made  his  will.  They  are  also  cases 
different  from  diis  in  some  respects.  They  would  apply  t6 
this,  if  iiaie  question  was  merely  with  regard  to  the  money  ill 
the  hands  of  the  testator  himself ;  because  the  doctrine,  that 
the  wffl  satisfies  the  debt,  being  founded  upon  a  prestunption 
of  intention,  if  you  find  a  paper  like  this,  subsequent  to 
the  wifl,  expressive  of  that  presumptlbn,  it  is  evidence,  not 
agunst  the  will,  but  in  support  of  it^  and  would  be  eri- 
denoe  to  encounter  the  presumption*^  But  as  to  the  manor 
of  Caileigk,  which  was  actually  purchased,  and  conveyed 
to  the  uses  of  the  settlement,  and  the  trust  money,  actually 
^  in  the  hands  of  the  trustees  upon  the  trusts  of  the  settle*  [  ^925  ] 
ment,  it  b  not  a  question  of  presumption,  but  of  election. 
This  therefore  is  not  evidence  applying  merely  to  a  question 
of  prasnmption;  and  it  is  to  be  considered,  whether  such 
evidence  is  admissible  with  regard  to  the  question  of  election. 
The  case  of  HinchcUffe  v.  HinchcUffe  does  not  appear  to 
axiply  to  it  with  regard  to  that ;  for  the  evidence  was  there 
admitted  to  prove,  what  had  become  of  the  property  ;  and 
that  what  had  been  done  would  make  it  necessary  for  the 

Court 


(18)  Ante,  VoL  II,  465,  644.  (19)  Ante,  Vol.  I,  »7, 

in  Nimne  v.  Finch. 
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iedl.  Court  to  construe  the  will  as  affording  a  presumption,  thU 
the  settlement  was  not  to  be  acted  upon.  That  was  a  question 
of  satis&ction.  I  observCi  at  the  end  of  the  Report  the 
Lord  ^Hosier  of  the  RoUa  says,  he  desires  to  be  understood,  that 
SoMfcRS.  the  books  are  admitted  upon  the  question  of  election;  upon 
which  question  he  takes  them  to  be  admissible;  but  not  to 
explain  the  will;  and  he  grounds  himself  in  that  upon  what 
Lord  Chief  Justice  De  Grey  and  Baron  Eyre  are  rei>re8ented 
to  have  said  in  Pulteney  v.  Lard  Darlington.  If  the  evidence 
was  admitted  to  prove,  as  Baron  Eyre  says,  that  what  he 
diinks  his  invLst  be  taken  to  be  his,  the  evidence  in  that 
way  is  to  all  intents  and  purposes  adnutted  to  explain  the 
>pnU(20). 

If  therefore  this  case  is  to  stand  upon  this  schedule  only, 
'and  the  will  itself  ia  liot  pregnant  with  the  conclusion,  that 
the  testator  meant,  that  this  trust  property  should  pass  to  his 
eldest  son,  I  should. have  great  diflBculty  in  admitting  the 
evidence,  in  the  first  instance,  and  considerable,  I  do  not 
say  invincible,  difficulty  in  holding,  that,  if  admitted,  it  does 
evince,  what  was  the  intention  at  the  time  of  making  the  will. 
The  observation  applies  equally  to  the  cases  of  presumption 
rebutted  by  evidence.  In  ClenneU  v.  Lewthwiaiie,  for  in- 
stance, it  proceeded  from  the  accident,  that  the  testator  lived 
long  enough  to  hold  Aose  gossipmg  ccmversations,  that  the 
executor  held  the  property.  The  answer  to  that  is,  thait  in 
cases  of  presumption,^  that  being  against  the  legal  tide,  evi- 
dence has  been  admitted  against  the  presumption;  and  the 
executor  and  next  of  kin  run  the  risk  of  his  speaking  or 
{  ^926  ]  remaining  silent  till  his  *  death.  If  that  has  been  appBed  to 
cases  of  election,  it  seems  to  me  to  be  applied  upon  a  principle 
not  exactly  the  same ;  and  upon  a  principle,  which  perhaps  is 
not  very  accurately  applied  to  wills  devising  real  estate.  I 

now 

(20)  During  the  argnment  the  the  words  of  the  will ;  bat  is  re- 
Lord  Chancellor f  with  reference  ceived  to  determine,  whether  the 
to  the  concladiDg  passage  of  the  Court  will  say,  the  meaning  of 
jadgment  in  Binchcliffev.  Hinch*  that  will  was,  that  the  covenant 
cKffe,  stated  the  distinction  thus ;  should  be  satisfied  by  the  pro- 
that  evidence  is  not  received  to  vision  of  the  will, 
give  a  different  constmction  to 
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BOW  alhide  to  Brady  r.  Culntt{2l )  and  those  cases  upon  ail       1801 ; 

implied  revocation  of  a  will ;  in  which  it  was  said,  evidence  of 

dedarations  was  admitted/ because  it  is  to  rebut  an  equity. 

If  they  meant  to  say,  that  parol  evidence  is  admitted,  to  get  I^'d 

the  better  of  a  presumption,  that  is  accurate:  but  it  is  per-  Sombrs. 

fectly  inaccurate  to  say,  that  any  thing  like  an  equity  is  to 

be  rebutted.   The  expression  therefore  ki  some  of  the  Re^ 

ports  is  not  so  accurate,  as  it  should  be.   It  is,  not  rebutting 

an  equity,  but  answering  a  presumption. 

Upon  the  question,  whether  that  species  of  evidence,  that 
is  admissible  to  bar  a  presumption,  is  admissible  to  raise  a 
ctte'  of  election,  the  authorities  in  the  affirmative  have  not 
presented  themselves  to  me ;  unless*  the  cases,*  that  have  been 
alhided  to,  ave  to  be  taken  to  be  authorities.  Suppose  then 
this  paper  admitted,  the  question  is,  does  it  speak  the  inr 
tentiim  at  the  date  of  the  will  ?  Even  the  cases,  to  which  I 
have  now  alluded,  require  that.  Upon  that  I  incline  to  think, 
that  fairly  taken  it  may  be  considered  a  declaration  by  the 
testator  as  to  what  he  meant  at  the  date  of  the  will.  This 
paper  seems  to  demonstrate,  that  he  meant  as  to  his  general 
personal  estate,  what  the  law  would  say  he  meant,  not  only 
what  was  his  personal  estate  at  the  date  of  the  will,  but  what 
should  afterwards  become  so.  This  property  was  his  in  a 
certain  extent  He  was  receiving .  the  interest.  Therefore 
upon  the  paper  and  the  title  of  it,  it  is  reasonable  evidence, 
that  he  would  speak  of  it  as  his  personal  estate,  in  the  same 
manner  as  he  spoke  of  his  securities  as  his.  But  if  the  case 
stood  on  this  alone,  I  do  not  mean  to  say,  whether  I  should 
admit  the  evidence,  or  how  I  should  decide  it.  I  should 
have  great  difficulty  upon  it  unquestionably,  ^ut  upon  the 
whole  of  the  will  taken  together,  though  the  construction  is 
not  firee  from  risk,  there  is  very  strong  reason  to  say,  the 
win  itself  manifests,  that  he  meant,  this  property  should  pass 
as  his  personal  estate.  There  is  demonstration  upon  the  will, 
that  he  meant,  the  estate  of  Cotldgh,  of  which  in  point  of 
law  he  was  only  tenant  for  life,  with  interests  in  remainder 
^  in  fee  vested  in  his  children,  should  pass  as  real  estate.     r  •gg?  ] 

The 

(21)  DaugL  30.  See  Oibbmu  v.  C^itfii^  ante,  Vol.  IV,  840;  and 
the  note,  848.  Kenebel  v.  ScraftoH,  stoted  ante.  Vol  V,  863. 
2  Easi^  680. 

Vol.  VI.  Z 
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The  observation  is  just,  that  in  most  cases  ot\  deedon  there 
ii  an  express  -derise  of  the  estate ;  but  if  that  part  of  the  ^intt 
relating  to  the  estate  of  Cotieigh  is  pregnant  with  inference, 
that  he  thought  tiiat  his  real  estate,  which  was  not  stzictiy  his, 
having  exactly  correspondent  interests  in  the  other  subjects, 
and  if  he  has  effbctuaDy  devised  to  liis  eldest  son  two  of 
those  subjects  as  his  real  and  personal  estate  under  the  head 
eitiier  of  election  or  satisfactionv  is  it  the  better  construction, 
tiiat  by  those  words  he  meant  to  comprehend  a  subject^  in 
which  his  interest  was  precisely  the  same,  or,  that  he  meant 
to  exclude  that?   I  cannot  say,  he  m^ant  to  exclude  it; 
unless  I  say,  he  meant  to  distinguish  the  third  subject  of  tiie 
trucft,  where  there  is  no  reason  to  make  the  distinction ;  and 
unless  I  say  Aat  in  a  case,  in -which  he  was  providing  portions 
and  fortunes  for  his  children;  where  he  must  be  Ukm  to 
mean  to  devest  estates  at  law  vested  in  them,  and  to  satisfy 
the  debt  he  owed-  tiiem ;  meaning  to  dispose  of  what  they  could 
claim  under  tiie  settiement;  and  unless  I  say,  that  the  main* 
tenance  is  to  come  out  of  the  residue,  in  an  aggregate  sum, 
including  the  manor  of  Cotieigh^  and  tiie  money  in  his  own 
possession ;  but  that  the  dividends  of  the  stock  should  not  be 
touched  for  that  purpose;  that  it  should  be  contra-distin- 
guished from  the  mass  of  his  personal  estate;  and  accumu- 
late; neither  disposable  for  maintenance  or  education;  and 
also,  that  the  power  o£  advancing  the  children  would  include 
the  two  former  subjects,  but  not  the  last;  and  that  he  had  a 
purpose  to  keep  that  entire,  until  they  should  attain  the  age 
of  twenty-one.    I  do  not  think  that  the  true  meaning  of  tins 
will.   I  construe  it  in  the  same  way,  as  Mr.  Alexander  says 
the  Court  construed  the  will  in  PuUeney  v.  Lard  DarUngton  \ 
that  there  is  sufficient  in  the  will  itself,  to  infer,  that  the  in- 
tention of  the  testator  was  to  dispose  of  the  whole  as  Jiis  own. 
If  that  is  to  be  stated  as  presumption,  and  not  construction, 
then  this  evidence  might  be  admitted ;  and  would  very  muck 
fortify  the  construction.    It  clearly  may  be  admitted  as  tc 
the  money  in  his  hands.    But  the  question  turns  upcm  con 
struction,  as  distinguished  from  presumption,  as  to  the  thirc 
subject.    I  have  therefore  so  much  doubt,  whether  the  evi 
dence  can  be  admitted,  that,  without  saying,  whether  it  can 
or  not,  I  decide  this  upon  the  will;  that  by  the  wiU,  takin| 
the  whole  together,  the  testator  has  manifested,  that  he  mean 
to  pass  the  whole  of  this  property  to  his  eldest  son* 
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Under  tfiese  Girqumstances  the  Plaintiff  muBt  elect;  and  1801. 
if  he  elects  to  take  under  the  wOl,  the  bill  must  be  dismissed, 
bat  widiout  coats 

Lord 

<22)  Pruoe  Denison^  post,  385.  See  as  to  election,  the  SoMBBs; 
notes,  ante.  Vol.  I,  523,  527. 


DRURY  V.  MOLINS.  1801. 

Juhf  20th. 

^^R.  AINGE  moved  for  an  injunction  to  restrain  a  tenant  InjuDction 

from  cottmiitting  waste  by  ploughing  up  pasture  land,  against plongh- 

The  lease  contained  no  express  coYenant  not  to  convert  pas-  pasture 

upon  a  cove- 
tore  to  arable;  but  there  was  a  covenant  to  manage  pasture  naut  to  manage 

in  a  husband-like  manner*  in  a  hasband- 

like  manner. 

The  Lord  Chancellor  said,  he  thought  that  equivalent; 
and  granted  the  injunction  till  answer  and  farther  order. 


The  MARQUIS  TGWNSHEND  v.  STANGROOM. 

1801. 

3TAN6ROOM  v.  The  MARQUIS  TOWNSHEND.       July  nth 

and  2Ut. 

£JHRISTOPHER  STANGROOM  waa  m  possession  by     Parol  evi- 

lease  from  the  Marquis  Townshend  of  a  farm  in  the  parish  dence  admis- 

of  Lmgham,  consisting  of  446  acres,  8  roods,  and  23  perches,         >°  ^PP®" 

at  an  annual  rent  of  290/.    Jane  Garrett  was  tenant  of  another  e^rforra^ 

farm  under  the. Marquis;  and  those  two  farms  comprised  al]  ^^^^  ^ 

the  lands  belonging  to  the  Marquis  in  that  parish.    About  the  agreement 

end  of  the  year  1796,  a  treaty  commenced  between  Spearing,  upon  the  heads 

agent  to  the  Marquis,  and  Stangroom,  for  a  renewal  of  Stan'  of  mistake  or 

groom^n  lease ;  and  an  agreement,  dated  the  4th  of  May,  sarprise  as 

1797,  was  signed  by  Spearing  and  Stangroom,  entitled,  "  A 

«  X  ^        4.  fraud;  and 
"statement  , 

upon  sach  evi- 

dence  the  bill  was  dismissed.  Another  bill  for  a  speciGc.  performance  of 
the  agreement,  co^ected  accordiDg  to  the  same  evidence,  contradicted  by 
the  answer,  was  also  dismissed. 

Z2 
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The  Murqnis 

TOW^SHBND 
V, 

Stanoroom. 
[  ♦329  ] 


statement  of  the  quantity  of  land  and  annual  value  of  Ac 
farm  belonging  to  the  Marquis  Toumshend  in  Langham^  in 
the  occupation  of  Christopher  Stangraam^  as  propoaed  to 
^*  be  let  upon  a  lease  for  twenty-one  years  from  Michael- 
*^  ♦  mas  1797.**  This  agreement  then  stated  the  arable  and 
pasture  land  particularly/ by  acres,  roods,  and  perches;  ih  aH 
4^  A.  1  R.  and  26  P.  "be  the  same  more  or  less  that 
the  rent  was  to  be  270/.  a-year;  and  expressed  some  other 
terms. 

The  first  bill  prayed  a  specific  performance  of  that  agree- 
ment; charging,  that  about  the  same  time  an  agreement  took 
place  with  Mrs.  Garrett  for  a  renewal  of  her  lease,  comprimig 
also  a  part  of  Stangroom's  farm,  about  24  acres ;  that  the  De- 
fendant Stangroom  was  aware  of  that  agreement,  and  of  the 
terms,  upon  which  he  was  to  have  his  own  lease ;  and  that  the 
agreement  with  Stangroom  contains  the  same  quantity  of 
land  as  a  schedule,  made  out  in  the  presence  of  Stangroom, 
and  with  his  assistance  from  a  general  map:  about  24»  acres 
being  .deducted  from  his  fiirm,  to  be  added  to  Mrs.  Garretfn'f 
and  2  A.  3  R.  80  P.  b^ing  taken  from  her's  to  be  added  to 
his.  Notice  to  quit  was  given  to  both  tenants  on  the  3d  of 
Aprily  1797. 


Stangroom  by  his  answer  denied,  that  he  assisted  Spearing 
in  making  out  the  schedule  from  the  map ;  or,  that  he  knew 
of  it.  He  admitted  a  proposal,  made  to  him  by  Spearing 
about  the  29th  or  30th  of  March,  or  the  1st  of  April,  to 
take  firom  his  farm  about  25  acres ;  and  that  the  rent  for  the 
farm  he  was  to  have  should  be  290/.-;  which  proposal  he 
refused.  He  denied  any  knowledge  of  Mrs.  Oarretfs  agree- 
ment for  any  part  of  his  fann,  or  any  knowledge  of  any  such 
intention,  except  for  the  eitchange  of  about  eight  acres; 
which  was  proposed  by  Spearing;  and  to  which  the  De- 
fendant did  not  object. 


Spearing  and  another  witness,  Hammond,  proved,  that  the- 
mapwas  the  general  standard  of  the  quantity  of  lands;  and 
was  referred  to  as  such  by  Stangroom  and  the  other  tenants; 
that  Stangroom^s  and  Mrs.  Garretfs  lands  were  then  mixed; 
and  about  24  acres  of  Stangroom*8  were  convenient  for 

•  Mrs. 
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Mrs.  Garrett  Spearing  also  proved  an  exhibk,  the  schedule  1801. 
of  the  farms^  referred  to  by  the  bUl,  in  his  hand-writing,  en-  ji^^^JJJ^ 
tided,  "The  fimn  in  the  occupation  of  Christopher  Stan^  TownshITd 

groom  at  Langhamy  the  two  first  sides  were  written  in  v. 
December  n96  at  Stangroom's  house :  the  thu-d  side  written  Stangroobc 
afterwards;  where,  the  deponent  does  not  know:  but  the 
whole  written  to  ascertain  the  quantity  of  land  proposed 
♦to  be  let  to  Mrs.  Garrett;  and  taken  from,  the  map;  the  [  •SSO  J 
two  first  sides  made  out  with  the  privity  and  assistance  and  in 
the  presence  of  Stangroom;  and  the  whole  communicated  to 
him  previously  to  or  at  the  time  of  the  proposal  to  her.  The 
third  side  contained  the  24  A.  3R.  and  7  P.  proposed  to  be 
taken  from  Stangroom^  and  2  A.  3  R.  33  P.  to  be  taken  firom 
Mrs.  Garrett,  and  added  to  Stangrooms  farm.  Mrs.  Garretfs 
agreement  in  writing  was  proved^  according  to  a  verbal  agree- 
ment, stated  by  Spearing,  on  the  13th  of  April,  1797,  for 
a  lease  for  14  years  of  14  score  acres,  at  a  rent  of  170/.  He 
stated,,  that  Stangroom  had  notice  of  the  verbal  agreement. 
Hammond  also  proved,  that  he  informed  Stangroom  of  her 
ferbal  proposal;  and  that  her  written  proposals  were  shewn 
to  him:  and  a  paper  was  produced  in  the  hand-writing  of 
Stangroom,  and  delivered  by  him  to  Hammond,  at  the  end  of 
March  1797,  to  be  delivered  to  Mrs.  Garrett:  stating  loosely 
the  extent  of  Mrs.  Garret fs  farm;  and  that  she, was  to  have 
about  20  acres  more,  and  calculating  the  rent  she  was  to  pay 
upon  the  footing  of  her  verbal  agreement.  Spearing  on  his 
cross  examination  denied,  that  he  proposed  an  exchange  of 
eight  acres  only;  as  stated  by  the  answer. 

The  cross  bill  prayed  a  specific  performance  of  the  written 
agreement. 

Mr.  Lloyd,  Mr.  Romilly,  and  Mr.  Johnson,  for  Stangroom, 
objected  to  the  admission  of  evidence. 

There  is  no  instance,  in  which  an  agreement  has  been 
varied  by  parol  evidence  of  conversations.    This  is  not  put 
upon  the  ground  of  fraud  or  misrepresentation.    Lord  Imham 
Child  {23),  Hare  v.  ShearwoQd  {2if),  Lord  Portmore  v. 

Morris, 

(23)  1  Bro.  a  C.  92.  (24)  Ante,  Vol.  1,241.  3  Bro. 

a  c.  leo. 
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1801,  Siarris  (25),  Rich  v.  Jackson  {S6\  GtrnnU  y.  Erhart{9n\ 
The  Mar  uis  ^'  ^^^^  (^8)'    In  t/en*if«o»  v.  Pepys  {9Q\  in  the 

6    arquis  Exchequer,  upon  the  sale  of  an  estate  by  auction,  the  par- 

TOWNSHEND  .    ,    ^  .       -  ,  ,      1.     .  1  \i_ 

9,  ticular  was  equivocal  as  to  the  woods :  but  it  was  clear,  tne 

Stanoroom.  purchaser  was  to  pay  for  timber  and  timber-like  trees.  There 
was  a  large  underwood  upon  the  estate.  At  the  sale,  the 
article  being  ambiguous,  the  auctioneer  declared,  he  was  only 
\  *S31  ]  to  sell  the  *land;  and  every  thing  growing  upon  the  land 
must  be  paid  for.  The  Defendant,  the  purchaser,  insisted 
he  was  only  to  pay  for  timber  and  timber-like  trees,  not  for 
plantation  and  underwood.  The  declaration  at  the  sale  was 
distinctly  proved :  but  it  was  determined,  that  the  parol  evi- 
dence was  not  admissible.  In  this  case  all  this  was  treaty 
antecedent  to  the  execution.  To  proceed  upon  the  evidence 
would  put  an  end  to  the  statute  (30). 

Mr.  Mansfield,  Mr.  Richards,  Mr.  Fanblanque,  and 
Mr.  Home,  for  the  Marquis  Toumshend. 
TUs  is  the  case  of  a  latent  ambiguity,  requiring  explanation 
oKunde.  Each  party  desires  the  assistance  of  the  Court.  In 
Baker  y.  Paine {31)  the  evidence  was  admitted;  certainly  in 
a  case  of  mistake.  Surprise  and  mistake  come  very  near 
fraud.  If  Stangroom  is  permitted  to  hold  this  land,  intended 
to  form  part  of  Mrs.  Oarretfs  farm,  and  made  so  by  die 
agreement  with  her,  the  effect  will  be  fraud.  Joynes 
Statham(32)  is  decisive;  and  according  to  the  estabUahed 
doctrine,  that  if  the  Court  can  be  satisfactorily  Informed,  that 
the  agreement  is  not  such  as  the  party  thought  it  was,  it 
shall  not  be  enforced. 


The  evidence  was  read  without  prejudice.  The  ease  was 
then  argued  upon  the  effect  of  the  agreement  and  the  evi- 
dence: the  Plaintiff  in  ^  the  original  cause  contending,  that 

the 

(25)  2  Bro.  C.  C.  219.  the  Rolls  in  Higginson  v.  CUmes, 

(26)  4  Bro.  C.  C.  614.  post.  Vol.  XV,  616.  See  1  Ves. 

(27)  1  H.  Black.  289.  Higgin-   ^  Bea.  528. 

son  V.  Clowes,  post,  Vol.  XV,      (30)  29  Cha.  II.  c.  3. 
610.  (31)  1  Ves.  466. 

(28)  3  Wils.  275.  (32)  3  Atk.  388. 

(29)  Stated  by  the  Master  of 
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the  agreement  clearly  referred  to  the  quantity  of  land  by  leoi. 

acresy  roods^  and  perches;  and  the  words     be  the  same  more  ^  ^If^^  . 
«     1    f.  111,.,  1  The  Marqoifl 

or  less  meant  only,  that  they  did  not  warrant  the  measure;  Townshrnh 

and  the  description  of  lands  in  the  occupation  of  Stangroam 
was  satisfied)  with  that  restriction;  and  did  not  necessarily  Stangboom. 
mean  all  the  lands  in  his  occupation;  and  that  it  would  be 
impoasible  to  enforce  Stangroot»a  agreement  literally,  par- 
ticularly against  Mrs.  Garrett. 

For  the  Plaintiff  in  the  cross  bill  it  was  inidsted,  that  there 
was  no  ambiguity  in  the  agreement  The  &rm  in  the  occu- 
pation of  Siangraom  was  intended  to  be  let.   The  words  be 

die  same  more  or  less"  shewed,  the  parties  meant  to  be  bound 
by  the  description  of  the  person,  not  of  the' quantify  of  land. 
Those  *  words  must  refer  to  all  the  preceding  items :  and  [  *  3SS  ] 
Blight  answer  twenty  acres ;  as  they  would  without  doubt  a 
fefls  quantity ;  though  not,  it  was  considerable.  Upon  the 
other  construction  those  words  are  useless.  The  treaty  was 
completely  at  an  end  by  the  notice  to  quit.  The  evidence 
does  not  amount  to  the  assertion,  that  Stangroom  ever  agreed ; 
and  all  the  .conversations  were  antecedent  to  the  date  of  tl^e 
agrooBMmt 

Lord  Chancbllob* 
'  The  afgoment  of  these  causes  certainly  fumbhes  questions 
of  great  importance,  as  well  as  some  difficulty.  It  is  con- 
tended Iqr  the  original  bill,  that  it  is  competent  to  the  Court 
to  taake  a  decree  against  Stangroom  upon  all  the  circum- 
stanoes  and  die  written  paper.  He  insists  by  his^'cross  billj 
that  he  la  not  bound  to  execute  such  an  agreement :  or  ratherj 
that  it  is  not  the  true  sense  of  the  agreement ;  that  he  has  an 
agreement  in  his  possession,  entitiing  him  to  a  lease  for  twenty* 
one  years  of  all  the  lands  in  hb  occupation ;  stating  the  true 
meaning  to  be  a  lease  of  his  old  farm ;  and,  that  agreement 
being  obtained  without  fraud,  no  evidence  is  to  be  admitted 
to  vary  the  sense  of  it ;  and  that  upon  no  Other  principle  than 
that  founded  upon  the  rules  of  evidence  in  this  Court,  as 
applying  to  the  circumstances  and  his  conduct  can  the  Court 
look  at  the  parol  evidence,  even  tor  the  purpose  of  refu^g 
him  a  specific  performance  of  his  conttact:  much  more 
strongly  contending,  that  the  Court  cannot  enforce  against 

him 
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1801,       bim  a  contract,  the  subject  of  which  will  not  correspond  wtth 
The  lIlaT  ma         description,  being  only  a  part  of  it ;  and  attempting  to 
TowNsif  BND        another  property ;  which  upon  no  practicable  construction 
9.         of  any  words  in  the  written  agreement  can  be  said  to  be 
Stamoroom.  comprehended  in  it. 

Upon  the  question  as  to  admitting  parol  evidence,  it  is 
perhaps  impossible  to  reconcile  all  the  cases.  Lord  IriJum 
V.  Child  went  upon  an  indisputably  clear  principle;  that  the 
{parties  did  not  mean  to  insert  in  the  agreement  a  provision 
for  redemption ;  because  they  were  all  of  one  mind,  that  it 
would  be  usurious ;  and  they  desired  the  Court,  not  to  do 
what  they  intended,  for  the  insertion  of  that  provision  was 
direcdy  contrary  to  their  intention,  but  they  desired  to  be 
put  in  the  same  rituation,  as  if  they  had  been  better  in- 
formed, and  consequentiy  had  a  contrary  intention.  The 
answer  is,  they  admit,  it  was  not  to  be  in  the  deed;  and 
[  ^8S3  ]  *  why  was  the  Court  to  insert  it ;  where  two  risks  had  occurred 
to  the  parties :  the  danger  of  usury,  and  the  danger  of  trust- 
ing to  the  honour  of  the  party.  The  same  doctrine  was  laid 
dovm  in  Lord  Portmore  v.  Morris^  and  in  Hare  v.  Shearwood 
hy  Mr.  Justice  BuUer;  and,  speaking  with  all  the  veneration 
and  respect  due  to  so  great  a  judicial  character,  the  point, 
in  which  it  seems  to  have  failed,  is,  that  he  thought  too  con- 
fidently, that  he  understood  all  the  doctrine  of  a  Court  of 
Equity.  It  cannot  be  said,  that  because  the  legal,  import  of 
a  written  agreement  cannot  be  varied  by  parol  evidence,  in- 
tended to  give  it  another  sense,  therefore  in  Equity,  when 
once  the  Court  is  in  possession  of  the  legal  sense,  there  is 
nothing  more  to  inquire  into.  Fraud  is  a  distinct  case,  and 
perhaps  more  examinable  at  law ;  but  all  the  doctrine  of  the 
Court  as  to  cases  of  unconscionable  agreements,  hard  agree- 
ments, agreements  entered  into  by  mistake  or  surprise,-  which 
therefore  the  Court  will  not  execute,  must  be  struck  out,  if  it 
is  true,  that,  because  parol  evidence  should  not  be  admitted 
at  Law,  therefore  it  shall  not  be  admitted  in  Equity,  upon  the 
question,  whether,  admitting  the  agreement  to  be  such  as  at 
Law  it  is  said  to  be,  the  party  shall  have  a  specific  execution, 
or  be  left  to  that  Court,  in  which,  it  is  admitted,  parol  evi- 
dence cannot  be  introduced.  A  very  small  research  into  the 
cases  will  shew  general  indications  by  Judges  in  Elquity,  tiiat 
that  has  not  been  supposed  to  be  the  Law  of  tiiis  Court.  In 

Henile 
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Hemkle  The  Rojfal  Exchange  Assurance  dnnpany  ( 33  ),  die  1801. 

Cotirt  did  not  rectify  the  policy  of  insurance ;  but  they  did  tj^^^iJ^jiJ^. 

not  refuse  to  do  so  upon  a  notion,  that,  such  being  the  legal  f  qwnshsnd 

effect  of  it,  therefore  this  Court  could  not  interfere ;  and  Lord 

Hardwicke  says  expressly*  there  is  no  doubt,  the  Court  has  STANGBqoM. 

jurisdiction  to  relieve  in  respect  of  a  plain  mistake  in  contracts 

in  writing  as  well  as  against  frauds  in  contracts:  so  that,  if 

reduced  into  writing  contrary  to  the  intent  of  the  parties,  on 

proper  proof  that  would  be  rectified.    This  is  loose  in  one 

sense;  leaving  it  to  every  Judge  to  say,  whether  the  proof  is 

that  proper  proof,  thfit  ought  to  satisfy  him ;  and  every  Judge^ 

who  sits  here  any  time,  must  miscarry  in  some  of  the  cases, 

when  acting  upon  such  a  principle.    Lord  Hardwicke  saying, 

the  proof  ought  to  be  the  strongest  possible,  leaves  a  weighty 

caution  to  future  Judges.   This  inconvenience  belongs  to  the 

administration  of  justice;  that  the  *  minds  of  different  men     [  ^334  ] 

will  differ  upon  the  result  of  the  evidence ;  which  may  lead 

to  different  decisions  upon  the  same  case.    In  iMdy  Shelbume 

Lard  Inchijuin{S4f)  it  is  clear.  Lord  Thurlow  was  influ- 
enced by  this,  as  the  doctrine  of  the  Court;  saying  (35),  it 
was  impossible  to  refuse,  as  incompetent,  parol  evidence,  which 
goes  to  prove,  that  the  words  taken  down  in  writing  were 
contrary  to  the  concurrent  intention  of  all  parties:  but  he 
also  thought,  it  was  to  be  of  the  highest  nature;  for  he  adds, 
that  it  must  be  irrefragable  evidence.  He  therefore  seems 
to  say,  that  the  proof  must  satisfy  the  Court,  what  was  the 
concurrent  intention  of  all  parties;  and  it  must  never' be 
forgot,  to  what  extent  the  Defendant,  one  of  the  parties,  ad- 
mits or  denies  the  intention.  Lord  Thurlou)  saying,  the  evi- 
dence must  be  strong,  and  admitting  the  difficulty  of  finding 
auch  evidence,  says,  he  does  not  think,  it  can  be  rejected  as 
incompetent  ( 36  ). 

I  do  not  go  through  all  the  cases ;  as  they  are  all  referred  to 
in  one  or  two  of  the  last,   hi  Rich  v,  Jackson  {317)  there  is  a 

reference 

(83)  1  Ves.  317.  (30)  Ante,   Dentn  v.  Ross, 

(34)  1  Bro.  a  a  338.  Vol.  1, 57,  and  the  note,  60. 

(35)  1  Bro.  C.  a  341. 

(87)  The  Lord  Ckancelhr  referred  to  the  followiog  note  of  the 
judgment  in  that  cause ;  which  is  rather  more  foil  than  the  Re- 
port, 4  Bro.  a  C.  514 

Lord  Chancellor.  self  upon  two  different  ocoa-  17M. 

In  this  case  I  have  found  my-   sions,  where  it  has  come  before 

me. 
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reference  to  Joynes  v.  Staiham,  and  a  note  of  that  case  pre- 
served in  Lord  Hardwieie's  manuscript-  He  states  the 

proposition 


the  Marquis 

TOWNSHBND 

9TAKOROOM*  difficulty,  into  which 

a  Judge  will  always  bring  him- 
selff  when  his  cariosity  or  some 
better  motive  disposes  him  to 
know  more  of  a  cause,  than  ju- 
dicially he  ought.  Upon  the 
evidence,  which  I  took  at  the 
trial  in  order  to  bring  this  case 
before  the  Court  of  Law,  1  gave 
eredit  to  the  veracity  of  the  wit- 
nesses; and,  believiug  them,  it 
b  impossible  to  doubt,  that  the 

L  state  of  the  transaction  is,  as 

the  Plaintiff  has  represented  it ; 
that  in  the  agreement  the  terms, 
4ipon  which  they  treated,  in  the 

[  ^  335  ]  understanding  and  reasoning  of 
ithe  parties  were,  that  the  rent 
should  be  a  net  rent  without  any 
deduction.  But  the  parties,  what- 
ever their  communication  had 
been,  had  executed  the  matter 
-  by  signiug  a  written  agreement 
The  construction  of  that  agree- 
ment it  is  impossible  to  doubt 
It  is  a  lease  for  twenty-one  years 
at  a  rent  of  eighty  guineas,  to 
be  paid  twenty  guineas  quar- 
terly. The  execution  of  that 
undoubtedly  is,  that  the  tenant 
paying  the  rent  pays  twenty 
guineas,  so  much  in  money,  and 
his  land-tax  receipt  making  up 
the  twenty  guineas.  That  being 
the  certain,  clear,  effect  of  the 
instrument  makes  the  whole 
of  the  contract  upon  the  con- 
•dition  of  that,  letting.  The  prior 
conversations    and   the  man- 


ner of  drawing  it  up  by /one 
party  and  signing  it  by  another 
can  have  no  influence.  The  real 
question  is,  whether  in  this  Court 
any  more  than  at  Law,  where 
the  Judges  have  said,  I  ought 
not  to  have  admitted  the  evi- 
dence, and  I  approve  thcAr  de- 
termination, it  ought  to  be  ad- 
mitted; whether  there  is  any 
distinction  in  a  Court  of  Equity, 
where  a  party  comes  to  enforce 
a  written  agreement  by  obtain- 
ing a  more  formal  instmmeDt, 
and  to  add  in  doing  that  a  temi 
not  expressed  in  the  written 
.  agreement,  *and  of  such  a  nature, 
as  to  bear  against  the  written 
agreement  I  have  looked  into 
all  the  cases ;  and  I  cannot^  find, 
that  this  Court  has  ever  taken 
upon  itself  in  executing  a  written 
agreement  by  a  speciflc  per- 
formance to  add  to  it  by  any 
circumstance,  that  parol  evi- 
dence could  introduce :  but  it 
has  often  with  great  propriety, 
where  an  attempt  has  been  made 
to  obtain  by  a  decree  of  this 
Court  a  farther  security  or  more 
ample  interest,  than  the  party 
was  in  possession  of  by  the  paper 
itself,  refused,  if  it  appeared, 
the  demand  was  fraudnleot  or 
unfair.  The  case  of  Jcymn  v. 
Statham  was  relied  on.  That 
was  a  case,  where  parol  evidence 
was  admitted  on  behalf  of  the 
Defendant:  who  by  that  evi- 
dence 
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propoBiticm  in  the  very  tenns;  that  he  shall  not  confine  the 
evidence  to  firaud ;  that  it  is  admissible  to  mistake  and  surprise; 

and 


dence  shewed,  that  the  Plaintiff 
had  taken  an  unfair  adrantage 
of  the  evident  ignorance  of  the 
Defendant^  and  drawn  an  agree- 
ment for  him  in  terms  similar 
to  that  in  this  case,  in  which  the 
same  circamstances  occurred. 
The  Defendant  set  out,  that  his 
rent  was  to  be  a  clear  rent  with- 
out anj  deduction.    Lord  HarcL 
wieke  admitted  him  to  rebut  the 
equity,  and  specifically  to  shew 
that  case  by  parol  evidence.  I 
looked  into  Lord  Hardmcke^% 
own  note  book  upon  it.   It  is 
Tery  short :  not  above  two  or 
three  lines.    He  mentions  WaU 
her     Walker C).  that  was  cited 
to  him :  a  decision  of  his  own ; 
and  then  he  makes  this  entry  : 
**  Decree  specific  performance 
**  upon  the  terms  submitted  to 
by  the  answer ;  the  Plaintiff 
^  rather  choosing  this  than  to 
"  have  his  bill  dismissed  with 
costs."  The  result  of  his  opi- 
nion therefore  was  to  have  dis- 
missed the  bill  with  costs.  Giv- 
mg  the  Plaintiff  a  decree  for  a 
ipecifio  performance  was  not 
making  a  decree  upon  the  evi- 
dence, but  upon  the  submission 
of  the  Pbuntiff  and  of  the  De- 
fendant in  his  answer  to  execute 
a  lease  upon  the  fair  terms.  In 
Walker     Walker  the  point  was 
exactly  the'  same.   The  bill  was 
to  substantiate  a  charge  upon  a 


copyhold  estate  surrendered  by 
John  Walker f  the  eldest  brother 
of  both  parties,  to  RalphWaUter. 
It  was  an  absolute  surrender, 
upon  condition,  that  he  should 
pay  out  of  the  estate  annuities 
of  5/.  to  a  brother  and  of  40<.  to 
a  sister.  The  charge  was  ineffec- 
tual at  law.   They  attempted  to 
recover  the  annuities  there,  and 
could  not.   Then  they  came  into 
equity  to    make    good  these 
charges,  which  they  could  not  at 
law.  Two  defences  were  set  up. 
One  is  not  mentioned  in  Atkynt, 
and  was  not  material.  The  other 
was,  that  JoAa  Walker  was  dying 
at  the  time ;  that  in  the  commu- 
nication, he  had  with  the  family, 
he  made  this  arrangement ;  that 
he  would  surrender  that  copy- 
hold to  Ralph,  who  would  be  his 
heir;  and  that  he  should  pay 
these  annuities  to  Thonuu  Wat- 
her  the  brother  and  to  the  sister: 
and  ThamoM  was  to  surrender  to 
Ralph  subject  to  his  own  life 
another  copyhold,  which  he  had. 
The  evidence  proved  it  to  de- 
monstration :  and  that  it  was  a 
promise,  when  the  instructions 
were  given  for  surrendering  the 
first  copyhold,    that  Thomas 
would  surrender  his.   The  sur- 
render of  the  other  was  first 
perfected;    and  then  Thonuu 
said,  "  I  admit,  I  promised :  but 
"  I  have  got  John  fast;  and  am 

"  not 

(•)  «  Atk.  98. 


180t. 

The  Marquis 
TowNSHsm 

SraifOROoif. 
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The  Marquis 

TOWNSUENJ) 
V.  ' 

AtahorcmiK. 
[  ♦337  ] 


and  it  is  very  singular ;  if  *  the  Court  will  take  a  moral  juris- 
diction at  all,  that  it  should  not  be  capable  of  being  appHed 

to 


[  •336  ] 


Parol  evi- 
dence  admis- 
sible to  rebut 
im  eqoity. 


not  bound. "  Then  he  applied 
for  the  annuity.  They  said,  he 
should  have  the  annuity,  when 
he  would  perform  the  condition* 
The  cases  quoted  were  from  Ver- 
non, where  a  testator  had  been 
prevented  from  altering  his  will 
by  the  undertaking  of  the  party 
to  do  what  the  testator  would 
have  compelled  him  to  do  but 
for  that  undertaking.  In  the 
objection  taken  I  observe  (  you 
do  not  often  find  great  reasoning 
in  *  Lord  Hardwicke^s  notes,  but 
generally  a  short  answer  )  the 
Counsel  says,  it  was  to  establish 
an  agreement :  "  no,"  says  Lord 
Hardwicke^  it  was  to  rebut  an 
"  equity."  The  other  defence 
set  up  was  dishonest.  The  re- 
sult was.  Lord  Hardwicke  dis- 
missed the  bill,  praying  the  es- 
tablishment of  the  .equitable 
charge,  but  without  costs^  upon 
the  special  ground,  that  the  De- 
fendant had  set  up  another  de- 
fence in  his  answer,  whicli  he 
knew  to  be  perfectly  false. 

Legal  Millar  is  not  the 
same  sort  of  case :  but  it  runs 
upon  the  same  ground.  There 
ttie  bill  was  dismissed.  It  was 
Ibronght  to  establish  an  agree- 
ment for  a  lease  of  a  house.  The 
agreement  was  in  writing ;  that 
in  oonsidersition  of  the  Defend- 
ant's repairing  the  house,  which 
by  the  paper  he  agreed  to  do, 

(♦)  1  Vet.  S99. 


the  Plaintiff  should  take  a  lease 
at  a  rent  of  30/.  a  year.  After 
execution  it  turned  out,  that  the 
house  could  not  be  repaired ; 
and  that  it  would  be  better  to 
rebuild  it;  and  a  fact  took  place, 
that  as  between  the  partiep  de- 
stroyed the  agreement ;  for  it 
was  rebuilt  by  mutual  consent; 
and  a  new  agreement  was  made 
by  parol  for  a  rent  of  40L  The 
Plaintiff  afterwards  thought  pro- 
per to  bring  the  bill  to  have  the 
lease  at  the  rent  first  agreed  on 
i|i  consideration  of  repairing. 
Sir  John  iStrange  h^d  no  diffi- 
cul.^  to  admit  the  evidence  of 
the  latter  agreement ;  for  it  was 
an  independant,  substantive,  col- 
lateral, agreement  after  the  ori- 
ginal agreement  was  reftiit  ^psts 
et facta  toUUy  at  an  end:  bat 
he  dismissed  the  bill :  becaose 
it  was  a  bill  without  any  equity 
or  good  conscience. 

Pitcaim  v.  Ogbonme  (t)  i» 
not  applicable.  The  objection 
there  was  taken  to  the  compe- 
tency of  the  evidence.  I  wonder 
at  it ;  for  the  real  objection  was 
to  the  relevancy.  It  was  a  se- 
cret, fraudulent,  and  collateral, 
agreement,  that  a  bond,  which 
appeared  to  be  for  the  payment 
of  1^/.  a  year,  should  be  but 
for  1002.  The  other  som  was 
held  out  as  a  blind  to  the  uncle 
of  the  lady;  from  whom  sbe 

had 

(t)  1  Va.  375. 
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[  •837  ] 


to  those  c&ses;  for  in  a  moral  view  there  is  very  little  dif-  ^fj^j' 
ference  between  calling  for  the  Execution  of  an  agreement .  xbe  Marqob 

obtained  Townshbno 
tbh  compotation  they  made  a 
miniite  of  the  agreement;  and 
ill  that  it  was  mentioned,  that 
the  46}  per  cent,  was  to  be  de- 
docted  on  the  above  mentioned 
account  They  gave  this  minota 
to  the  attorney;  and  he  made 
the  dedoction  of  46^  percenim  to 
be  npon  the  amount  of  the  6ar-. 
gamed premueti  using  a  phrase^ 
that  did  not  apply  to  it*  at  alL 
The  goods  consisted  o{  Chmm 
ware.  It  happened  by  the  Cftma 
ships  missing  their  voyage* 
that  the  captain's  goods  sold  for 
^4000^.;  upon  which  the  pur- 
chaser said,  I  have  overpaid 
**  joM  \  jou  are  my  debtor  ,  in 
respect  of  the  deductio#  of 
46J  per  cent,  which  you  are 
to  answer."  The  obvious  con- 
sequence  was,  that  it  was  an 
impossible  transaction;  for  the 
more  the  goods  sold  for,  the  ' 
less  the  seller  was  to  get  *  The 
evidence  was  that  of  India  cap- 
tains and  brokers  as  to  the  usage 
of  the  trade.  Lord  Hardtoiche 
heard  it  all,  very  properly.  The 
minute  of  the  agreement  was 
very  short ;  and  referred  to  ac- 
counts ;  and  related  to  transac- 
tions in  trade.  It  was  to  be 
explained  by  the  course  of  that 
trade  and  the  manner  of  dealing; 
and  the  final  result  was  to  rec- 
tify  the  blunder  by  the  minute. 
Lord  Hardwick^B  note  adds,  the 
.  parlies 

(  ♦  )  t  Vea.  456. 


had  great  expectations.  Sir  John 
Strange  read  the  evidence ;  and 
then  he  found,  he  was  doing  no- 
thing; for  after  reading  it,  it 
proved  only  a  fraudulent  agree- 
ment, which  could  not  prevail : 
bat  the  objection  points  not  to 
die  competency  of  theevidencci 
esphmatory  of  the  agreement  t 
bat  it  was  a  defeasance  col- 
hUerd,  and  independent,  and 
■Hide  at  another  time.  J^aker  v. 
Paine  (^)  has  no  reference  to 
tUa  question.  There  was  a  great 
deal  of  evidence ;  which  was  pro- 
peily  admitted  ;  because  the  bill 
was  npon  this  ground.  The  pai^«- 
ties  hftd  entered  into  a  minute 
of  an  agreement  betwe^ik  them. 
After  execution  of  it  they  had 
given  it  to  an  attorney  to  be 
drawn  up;  and  the  agreement, 
he  drew  up,  varied  from  the  mi- 
aate^  and.  most  materially,  in 
consequence  of  bis  ignorance  of 
die  transaction  between  the  par- 
ties. It  was  between  the  captain 
of  an  Jbidia  ship,  entitled  to  his 
privilege  to  the  amount  of  1500/. 
tod  the  Defendant  He  sold 
Us  goods  in  a  lump  to  the  De- 
fendant ;  and  in  the  transaction 
they  made  a  computation  of 
what  the  amount  of  his  privilege 
mq^t  he»  and  what  would  be 
the  amonnt  of  the  deductions,  in 
the  whole  46^  per  cent,  upon  the 
supposed  price.    Annexed  to 
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TOWNSHBND 
V. 

STAliaBOOM. 
[  ♦SSS  ] 


obtained  by  fraud,  which  creates  a  surprise  upon  the  othei: 
party,  and  desiring  the  execution  of  ah  agreement,  which  can 
be  demonstrated  to  have  been  obtained  by  surprise.  It  is 
impossible  to  read  the  report  of  Joyne*  v«  Staiham^  and  con- 
ceive Lord  Hardmcke  to  have  been  of  opinion,  that  evidence 
18  not  *  admissible  in  such  cases ;  though  I  agree  with  Lord 


iThe  mle, 
that  a  written 
agreement 
within  the  sta- 
tote  of  Frauds 
cannot  be  va- 
ried by  parol, 
does  not  af- 
fect a  subse- 
quent, distinct, 
collateral, 
agreement 


parties  afterwju'ds  settled  it  by 
consent. 

Fibmerv.  ChttC)  "  referred 
to  in  the  case  in  the  Term  Re-' 
pett8(f).  That  last  case  does 
BOft  refer  to  this  in  the  least. 
There  the  Quarter  SessioHt  held 
the  feur  guineas  paid  towards 
the  expenee  of  the  fine  to  be 
part  of  the  consideration  of  the 
conveyance;  and  the  Court  of 
Kmg'i  Bench  affirmed  their  or- 
der. In  FUmer  v.  Geit  the  evi- 
dence was  not  to  contradict  the 
deA ;  but  to  shew,  that  it  was 


paper  what  would  be  a  saeiirity 
at  law,  and  had  applied  to  ne, 
and  the  case  was  revened  as  to 
the  situation  of  the  pardea,  I 
would  not  put  the  Defaadaal 
in  a  better  condition,  than  that 
paper  had  put  her  in.  It  ia  imr 
possible  to  admit  any  deviatioii 
from  the  rule  at  law.  That  eon- 
fines  the  whole  to  the  wfittM 
agreement;  and  does  not  adant 
that  to  be  varied  by  any  eri« 
dence  of  the  conversation  or 
conduct  of  the -parties.  J  That 
rule  Will  not  affect  the  case  of 


obtained  by  fraud  and  upon  a  a  subseqnent,  distinct,  collateral, 

false  consideration;  which  is  one  agreement;  but  the  evidence, 

of  the  ingredients  of  the  fraud,  which  I  have  heard,  and  ddght 

It  would  be  difficult  to  find  not  to  have  heard  in' this  case, 

more  cases  than  those  cited,  that  is  evidence  of  what  passed  at  the 

are  strictly  applicable.  None  go  time  of,  and  prior  to,  the  written 

fsrtiier  than  this  in  the  dedsions  agreement.   The  lease  mn^t  be 

and  rules  laid  down ;  that  parol  according  to  the  written  agreei- 

evidence  of  the  conduct  of  the  ment    I  Inppose  the  Plaintiff 


parties,  the  manner  of  conduct- 
ing the  transaction,  the  unfair- 
ness and  hardship,  may  afford  a 
good  ground  to  leave  the  party 
in  tiie  condition,  in  which  he 
put  himself  at  law,  to  make  what 
he  chooses  to  make  of  it;  but 
ought  not  to  make  this  Court 
give  him  any  aid.  If  the  De- 
fendant had  not  got  by  this 

(«)  7  Bro,  P.  C,  70. 

(t)  The  King  v.  The  InhabUanU  of  Scammendai,  3  Term  Rep.  B.  R,  474. 


would  not  wish  for  a  lease  ^ac- 
cording to  that. 

(The  Plaintiff  declined  to  exe- 
cute such  a  lease.) 

Lard  Chancellor. 
I  must  therefore  dismiss  the 
bill:  but  I  will  not  dismiss  i| 
with  costs. 
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BouiyUf  that  the  report  is  inaccurate.   Lord  Rossl^  eic-  iWt, 
preaaly  takes  the  distinction  between  a  person  coming  into  this  ^^^j^^ 
Court,  desiring,  that  a  new  term  shall  be  introduced  into  an  TowNSHWib 
agreement,  and  a  person  admitting  the  agreement,  but  re-  i^. 
listing  Ae  execution  of  it  by  making  out  a  case  of  sur-  StakgiM)**, 
prise  (88)«    If  that  is  made  out,  the  Court  will  not  say,  the 
agreement  has  a  different  meaning  from  that,  which  is  put 
upon  it ;  but  supposing  it  to  have  that  meaning,  under  all  the 
circumstances  it  is  not  so  much  of  course,  that  this  Court  will 
specifically  execute  it.    The  Court  must  be  satisfied,  that 
under  all  the  circumstances  it  is  equitable  to  give  more  relief 
dian  die  Plaintiff  can  have  at  law ;  and  that  was  carried  to  a 
great  extent  in  Twining  v.  Morrice (39).   In  that  case  it  was 
impossible  to  impute  fraud,  mistake^  or  negligence :  but  Lord 
was  satisfied,  the  agreement  was  obtained  by  surprise 
upon  diird  persofis ;  which  therefore  it  was  unconscientious 
ta  execute  against  the  other  party  interested  in  the  question. 
It  had  been  decided  frequently  at  law,  that  there  could  be  no 
soch  thing  as  a  puffer  at  an  auction.    That,  whether  right  or 
wrong,  has  been  much  disputed  here  (40).    In  that  case  we 
ccmtended,  that  all  the  parties  in  the  room  ought  to  know  the 
law.    Lord  Xiroyoii- would  not  hear  us  upon  that;  and. I  do 
not  much  wonder  at  it:  but  Blake  being  the  common  ac- 
quaintance of  both  parties,  and  having  no  purpose  to  bid  for 
the  vendor,  unfortunately  was  employed  to  bid  for  the  vendee ; 
and  odiers,  knowing,  that  he  was  generally  employed  for  the 
vendor,  thought,  the  bidding  was  for  him.   hord  Kenjftm 
said,  that  was  such  a  surprise  upon  the  transaction  of  the 
sale,  that  he  would  leave  the  parlies  to  law ;  and  yet  it  was 
impossible  to  say,  that  the  vendee  appointing  his  friend, 
without  the  least  notion,  much  less  intention,  that  the  sale 
should  be  prejudiced,  was  fraud,  surprise,  or  any  thing,  that 
could  be  characterised  a#  morally  wrong.    That  •  case  illns* 
trates  the  principles,  that  circumstances  of  that  sort  would 
prevent  a  specific  performance ;  and  that  it  is  competient  to 
this  Court,  at  least  for  the  purpose  of  enabling  it  to  determine, 
whether  it  will  specifically  execute  an  agreement,  to  receive 

evidence 

(38)  Post,  Martlock  v.  BuUer,       (39)  2  Bro.  C.  C.  326. 
VoL  X,  292 ;  and  the  Doto,  305.      (40)  Canolly  v.  ParsoHi,  ante, 
XIII,  135.  Vol.  Ill,  625,  note. 
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1801,.  evidence  of  the  circumstanees/  under  which  it  was  obtained; 
l%e  Mar  nis         ^  there  are  not  cases,  in  which  it  may  be 

TowMSHBNp  '^^^^^^J  ^  enable  the  Court  to  rectify  a  written  agreement, 
9.  *uppn  surprise  and  mistake,  as  well  as  fraud:  proper,  irre-r 
.  StAnorqpm.  fragable,  evidence,  as  clearly  satis&ctory,  that  there  has  been 
[  *  839  ]  mistake  or  surprise,  as  in  the  other  case,  that  there  has  been 
fraud*  I  agree,  those  producing  evidence  of  mistake  or 
surprise,  either  to  rectify  an  agreement,  or  calling  upon  the 
Court  to  refuse  a  specific  performance,  undertake  a  case  of 
great  difficulty :  but  it  does  not  follow,  that  it  is  therefore 
incompetent  to  prove  the  actual  existence  of  it  by  evidence. 
.  The  conclusion  upon  this  case  is,  that  I  can  give  relief  upon 
neither  bill.  I  will  not  say,  that  upon  the  evidence  widiout 
the  answer  I  should  not  have  had  so  much  doubt,  wliether 
I  ought  not  to  rectify  the  agreement,  upon  which  Stangroom 
relies,  as  to  take  more  time  to  consider,*  whether  die  biH 
should  be  dismissed.  But  the  evidence  must  be  taken,  due 
regard  being  had  to  the  answer;  and  the  Court  is  not  to 
decide  upon  the  allegation  as  to  the  probability  against .  the 
answer,  not  only  to  take  out  of  his  contract  part  of  the  land 
he  held,  but  to  insert  land,  which  he  never  did  hold,  and 
of  which  he  states  he  never  did  agree  to  become  the  occupier. 
Though  I  admit  all  the  observation  upon  the  depositions, 
stating  the  communication  to  Stangroom  by  Spearing  of  the 
third  side  of  the  paper,  produced  in  evidence,  it  is  clear 
upon  all  the  other  circumstances,  that  Stangroom  knew  prior 
to  that  agreement,  that  there  had  been  treaty  with  Mrs.  Garrett 
to  let  her  have  the  land  described  in  the  third  side  of  that 
paper.  A  most  material  fact  is,  tiiat  Stangroom  admits,  that 
upon  the  29th  or  SOth  of  March^  or  the  1st  of  Aprils  Spear^ 
ing  proposed  to  him,  that  his  farm  should  be  varied.  It  is 
said,  he  objected  to  that  proposition :  but  he  admits,  that  at 
that  time  Spearing  delivered  to  h6n  a  paper,  which  corre- 
sponds in  most  if  not  all,  its  parts  with  the  agreement  of  the 
4th  of  May.  If  that  paper  amounts  to  a  proposition,  that  he 
was  not  to  have  his  old  farm,  and  it  corresponds  with  the  paper 
of  the  4th  of  May,  and  Spearing  executed  that  paper  with 
the  notion,  that  it  demised,  what  he  proposed  to  demise  upon 
the  29th  or  SOth  of  March,  or  the  1st  of  April,  the  other 
taking  it  as  not  demising  what  was  proposed  at  the  prior  time, 

there 
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ihere  teiinot  be  a  stronger  case  of  surprise ;  with  this  addltiotial  -laoi. 

Bust,  that  before  the  execution  of  the  agreement  Mrs.  Gnrreit  ^rjip^^irquis 

represented,  that  the  bargain  proposed  to  her  was  hard.    She  Townshbnd 

waiB  to  have  more  lands  in  this  parish.    Where  was  *  she  to 

iget  more,  but  out  of  the  occupation  of  Stangroom;  all  the  *TAKOKOOBfc. 

lands  in  that  parish  being  let  between  them?   He  sends  her     ^  *S40  ] 

word,  that  she  is  to  have  the  additional  quantity.   What  is  ! 

that  but  sayings  that  he  was  to  give  up  so  much ;  for  it  could 

he  procured  from  no  other  quarter?    Recollecting  also,-  that 

the  map  was  in  his  possiession,  was  referred  to,  and  was  8ome<> 

thing  to  amend  by,  that  it  gave  map  quantities,  and  the  paper* 

were  reformed  as  to  their  quantities  by  that  map,  fui^nishing 

446  acres,  as  the  quantity  in  the  possession,  of  Siangroam,  and 

425,  as  the  quantity  proposed  to  be  in  his  possession,  the 

latter  made  up  by  reduction  of  S4  acres  arid  the  additim  of 

three,  it  b  impossible,  taking  all  this  together,  to  prove,  thai 

it  was  the  intention  of  the  parties,  that  if  those  two  treatiel 

wm  carried  into  effect,  he  should  have  the  whole.   It  appears, 

that  Spearing  managing  for  his  landlord,  and  these  tenant* 

'dmng  the  best  for  themselves,  had  not  come  to  an  agreenient 

iip  to  the  Ist  of  ApriL    Then  notice  to  quit  was  given  to 

both.    That  is  said  to  be  a  determination  of  all  treaty.  It 

is  put  on  the  other  side  as  speeding  the  business.    Steps  are 

taken  directly ;  and  Mrs.  Garrett  makes  her  agreement  by 

parol  upon  the  19th  of  April  i  the  effect  of  which  is  to  give 

her  the  benefit  of  that  part  of  the  treaty,  which  was  to  take 

from  Stangroom  that  part  of  his  farm.    That  agreement  was 

ieoihwfmnicated  to  Stangroom.    He  knew,  she  had  a  parol 

f^reement,  perha)ps  not  strictly  one,  that,  even  if  confessed^ 

Would  have  bound,  but  an  agreement,  that  in  all  honor,  con*^ 

science,  and  fair  dealing,  ought  to  bind  ;  she  rielyirig  upon 

the  honor  of  her  landlord,  that  she  was  to  have  that  property 

in  her  occupation,  which  Stangroom  himself  had  advised  her 

to  tali^e.    The  .subsequent  agreement  with  Stangroom  doea 

away,  the  efiect  of  the  notice  to  quit.  /  , 

The  question  therefore  is,  whether  upon  the  face  of  th(» 
agreement  connected  with  a  latent  circumstance,  noW  dis-^ 
closed,  you  are  now  at  liberty  upon  the  latent  fact  disclosed 
to  inquire  into  the  nature  of  the  agreement  itself ;  if  there  is 
something  upon  the  face  of  it  inconsistent  with  that  fiict  dis« 

Vol.  VI.  A  A        ^  closed: 
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1601*  dosed:  whether  evidence  can  be  admitted  upon  the  ground 
TheUfT  nU  ^  disclosed ;  one  part  of  the  agreement  importing 

Towif8H£KX>  ^^^^o^c'P^  does  not  import:  next^  whether. if  iSlfim- 
«.  groom  really  understood,  he  was  to  have  the  whole  of  his 
■Stanokoom.  ^  fiurm,  he  shall  have  a  specific  execution;  if  the  other 
party  could  not  so  understand  it.  As  to  the  expression 
[  ^341  ]  •  f<  more  or  less,**  I  do  not  say,  those  words  in  a  contract 
will  not  include  a  few  additional  acres:  but  if  the  parties 
ace  contending  about,  three  acres,  it  would  be  very  singular 
ttpon  those  words  to  add  twenty-four  map  acres;  which  he 
knew  w^  already  demised,  as  &r  as  parol  could  demise 
diem,  to  Mrs.  Garrett.  It  is  almost  impossible  tluit  he  could 
mean  to  include  them.  Therefore  upon  the  head  of  the  true 
waning  of  the  agreement,  I  think  the  parol  evidence  may 
be  introduced:  but,  without  determining  that,  the  evidence 
is  so  complete  to  shew.  Spearing  did  not  mean  it  at  the 
time  of  the  agreement,  and  that  Stangroom  must  have  known, 
that  he  could  not  mean  it,  that  he  is  tiierefore  to  be  ..left 
to  law. 

As  to  the  otiier  part  of  the  case,  I  cannot  possibly  execute 
an  agreement  so  perfectly  diflferent  from  that  Stangroom  has 
^gned.  I  am  to  consider  it  with  reference  to  his  answer ;  by 
which  he  has  positively  denied  it.  The  whole  agreement  is 
to  be  taken  together;  and  the  whole  must  be  executed  or 
abandoned.  I  cannot  find  out,  what  was  die  parcel  of  land 
in  the  possession  of  Mrs.  Garrett^  that  he  was  to  have.  It  is 
not  distincdy  stated.:  nor  is  it  admitted.  I  cannot  therefore 
give  a  specific  performance  upon  tiiat  bill ;  and  under  all  the 
circumstances  with  regard  to  the  admission  of  evideoee^  at* 
tending  to  tiie  purpose  and  the  view,  with  which  it  is  to 
be  admitted  in  this  Court,  both  bills  must  be  dismisseda 
without  costs,  on  account  of  tiie  inaccuracy  of  all  the  trans* 
aetions(41). 

(41)  See  ante,  the  note,  Broek$app,  XVIII,  10,  S85. 
Vol.  Ill,  38.  Post,  Martloek  OgUvie  v.  Fo^ambe,  3  Met.  63. 
r!BuUer,  X,  292.  XVI,  83.  Hitchcock  v.  Giddingt,  4  Pru 
OidmM  V.  Homer,  Savage  v.  136. 
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WEDDELL  V.  MUNDY.  '^^^^ 

July  2Ut. 

WILLIAM  HOOPER  by  his  willi  after  giving  some  an-   Bequest  to 
nutties,  gave  to  trustees  1000/. ;  upon  trust  to  place  that       her  exe- 

  out  at  interest,  and  the  dividends  and  interest  to  pay  tutors,  &c. 

toMvds  the  support,  and  maintenance,  and  education,  of  his 
daughter  Mary  Hooper  for  and  during  the  term  of  her  natural  ^^^^  ^.^ 
life;  as  the  trustees  should  think  proper;  and  after  her  de->  twenty- 
I  to  pay  and  transfer  the  principal  to  the  lawftd  husband  one  or  without 


of  his  said  daughter,  if  she  shall  happen  *to  leave  an^  .^^^  leaving 
behind  her  at  the  time  of  her  decease;  which  said  sum  of  • 
lOOOt  together  with  the  said  securities  ahe  thereby  gave  and  J^'J*" * 
bpqneathed  to  him  accordingly ;  provided  his  said  daughter     ^^^^^    ^  ' 
shall  not  leave  toy  lawful  issue  of  her  body  living  at  the  time :  ^^^^  ^vested 
but  if  she  shall  happen  to  leave  any  such,  then  he  declared  at  twenty-one 
his  will,  and  gave  and  bequeathed  the  said  principal  sum  of  upon  the  in- 
lOOOll.  to  and  among  all  and  every  such  his  grand-children  tention :  the 
equaUy  between  them  share  and  share  alike,  to  be  paid  to  ^^^^  " 
them  respectively  upon  their  respectively  attaining  their  ages  construed 
of  tw«nty-one  years  ^  and  if  any  or  either  die  under  that  age, 
he  gave  the  dbiare  or  sharies  of  him,  her,  or  them,  so  dying 
equally  between  tbe  survivors ;  and  if  tliere  should  be  only 
4Hie,  to  that  one.    He  also  gave  a]\d  bequeathed  to  his  said 
daughter  all  the  rest,  residue,  and  remainder,  of  his  persona} 
estate,  of  what  kind  soever,  to  hold  to  her,  her  executors, 
administrators,  and  assigns,  for  ever :  provided  always,  and 
be  declared,  his  will  was,  that  in  case  his  said  daughter  shall 
bappen  to  die  under  the  age  of  twenty-one  years,  or  without 
lea^ng  any  lawful  husband  living  at  the  time  of  her  death, 
then  he  gave  to  his  fiither-in-law  and  several  other  persons 
several  legacies ;  all  which  he  directs  to  be  paid  within  twelve 
calendar  months  next  after  his  decease  in  case  of  the  death 
of  his  said  daughter  under  age,  as  aforesaid;  and  in  such 
case  he  did  thereby  give  and  bequeath  all  the  rest,  residue, 
and  reminder,  of  his  personal  estate  and  effects,  whatsoever 
sad  wheresoever  unto  his  two  nephews  equally;  and  he  ap- 
pointed his  trustees  executors;  and  gave  them  legacies. 
» After  the  death  of  the  testator  Mary  Weddell,  his  only 
child,  having  attained  the  age  of  twenty-one,  and  roarried,^ ' 

AA2  filed 
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filect  the  bSl  with  her  husband ;  and  the  question  was  upon 
the  right  of  the  Plaintiffii  under  the  residuary  clause. 

The  Solicitor  General  and  Mr.  Leach^  for  the  Pbuntifiii. 

The  question  is,  whether  this  interest  is  vested,  the  PlidntiiBr 
having  attained  the  age  of  twenty-one,  or  still  contingent^ 
depending  on  another  event,  whether  she  shall  leave  a  husband 
living  at  the  time  of  her  death.  The  testator  intended  only 
one  event,  consisting  of  two  circumstances;  and  the  word 

or  **  must  be  construed  and."  The  subsequent  clause^ 
directing  payment  of  the  legacies  within  twelve  months,  after 
the  testator's  decease  in  case  of  *the  death  of  his  said 
daughter  under  age,  as  aforesaid,  and  in  such  case  giving 
the  residue  to  his  nephews,  shews  that  intention ;  not  re* 
ferring  to  either  of  two  events.  This  makes  the  case  in- 
finitely stronger  than  the  former  cases,  in  which  the  word 

and"  haa  been  substituted  for  **  or/'  Upon  the  other 
construction,  if  she  should  leave  children,  but  no  husband^ 
this  property  would  go  oven 

Sfr.  Bieharde  and  Mr.  Jtayntford,  for  the  Defendants.  . 
This  .will,  though  very  inaccurate,  expresses  two  contin-* 
gencies^  The  disposition  of  the  1000/.  must  be  coupled  with^ 
that  of  the  residue.  In  the  event  of  her  death  without 
husband  or  children,  that  sum  of  1000/.  would  fall  into  the 
residue ;  and  the  Defendants  would  take  it  as  part  of  the 
residue ;  which  she  never  could. 

7%e  Master  of  the  Rolls. 
After  the  testator  has  given  the  residue  of  his  persAial 
estate  to  his  daughter  in  words,  that  would  vest  it  absolutely 
in  her,  he  is  supposed,  to  take  it  away  from  her  by  words, 
which  would  prevent  it  from  eveir  vesting  in  her.  The  Plain-» 
tiff's  construction  is  the  only  one;  and  makes  the  two  parts* 
consistent.  The  expression  under  age,  as  aforesaid"  means,> 
not  leaving  a  husband;  aiid  in  that  passage  he  seems  ta 
have  contemplated  her  death  in  his  life.  There  can  be  na 
doubt  he  meant  "  and"  by  "  or;"  and  cases  are  not  ne^ 
cessary  for  that  construction ;  if  you  Can  make  out  the  in* 
*tention(42).    Decree  according  to  the  .  prayer  of  the  j 

(4S)  Maherhf  v.  Strode^  ante,  Yol/lII,  450,  and  the  references 
in  the  note,  462« 
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Bolls. 

ABBOTT  V.  ABBOTT.  1801. 

July 

JAMES  ABBOTT  by  his  will  disposed  in  the  following  Executor 
manner :  *  held  a  trustee 

"  To  WiiUam  Abbott  my  eldest  brother  I  give  10/.  as  a  next  of 

^'  legacy,  and  to  his  four  children  10/.  each ;  and  to  Stephen  ^^^J^ 
^  Abbott  101.  to  him  as  a  legacy;  and  to  his  three  sobs  10/.  "^JJJj  ""Jj^^ 
**  each ;  and  to  John  Abbott  deceased  his  four  childreni  three  ^  lega^ 
"  sons,  10/.  each,  and  to  his  daughter  Hannah  Lundey  20L ;  against  an  ar« 
and  to  my  sister  *  Sarah  Nickles,  only  daughter  of  Elizabeth  gumeot  opoQ 
**  Nickle9,  SOI. ;  and  to  my  brother  Thomas  Abbott  10/. ;  and  the  will  op- 
•*  to  his  only  daughter  20/. ;  and  the  annuity  of  the  three  posing  the  pre- 
Miss  Fnughans  of  Suffolk  Stre^,  MiddleMegs  Hospital,  to  my  »««P««»- 
sister  Mary  Ellington;  she  to  have  it  for  her  natural  life;     t    ^  J 
and  her  husband  William  Ellington  not  to  have  any  thing 
to  do  with  it:  but  to  be  at  her  disposal;  and  after  her 
death  to  be  divided  among  the  survivors  and  added  to  the 
<^  annuity  130/,  during  her  natural  life  ;  and  the  s^d  William 
"  EUingtan  to  have  51.  for  mourning ;  ^4  to  my  brothef 
^'  Samuel  Abbott  201. ;  and  to  my  brother  Joseph  Abbott  of 
*    Froam  lOL ;  an<)'*  to  five  persons  by  name  ^*  one  guin^ 
each  for  ii  ring;  and  to  my  nejliew  James  Abbott  whol^ 
^  nd  sole  executor,** 

,  The  only  question  was,  whether  the  Defendant  J^imes  4b^ 
iotf/,  the  executor^  who  was  one  of  the  children  of  William 
Abbott,  was  enfitled  to  the  residue  beneficii^y,  or  was  a 
trustee  for  the  next  of  kin* 

Kr.  Biehards  and  Mr.  Stanley ^  for  the  Plaintiffs,  Mr«  Ra- 
mUly  and  Bir.  Hall,  for  the  Defendant,  contended^  that  this 
imoonted  to  giving  him  the  executorship. 

The  Masteb  of  the  Rolls  suggested,  that  the  construe- 
lion  of  the  last  clause  might  be  to  give  him  a  guinea  for 
a  ring. 

Mr.  RomiUy  said,  that  construction  would  not  be  con- 
ibtent  with  the  manneri  in  which  all  the  other  legacies  were 
given;. in  which  the  person  preceded  the  sum. 
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1801. 


Abbott 

V. 

Abbott. 


The  Master  of  this  Roils  (after  some  farther  ducnsflum 
at  the  bar)  said,  it  would  be  too  much  in  such  a  case  to  give 
the  Defendant  the  residue  beneficially ;  and  declared  him  a 
trustee  for  the  next  of  kin  (43).  • 


'  (43)  Nifbeit  v.  Murray,  ante.  Vol.  V,  140,  and  the  references  in 
the  notes,  158 ;  and  Vol.  1, 302. 


[3*5} 
1801. 

Jufy  nth  BARRINGTON  r.  TRISTRAM. 

and22(L 

A  beqnent  for  ^DMIRAL  BARRINGTON  by  his  will,  dated  the  22d 
all  and  erery  of  February,  1797,  after  devising  his  real  estate,  and  dis^ 
the  child  and  posing  of  a  leasehold  house,  and  the  fiumiture,  &€•,  gave  and 
in  Tr**  ^  bequeathed  to  his  nephew  Barrington  Price  10,000/.  8  per 
child  bora  ^'^^  Consolidated  Bank  Annuities,  part  of  his  stock  in  that 
before  the  pe-  ^^^'^  which  he  directed  to  be  transferred  to  his  said  nephew 
riod  of  distri-       ^  benefit  within  one  month  alter  the  tea- 

bution ;  which  tator's  decease :  but  if  his  said  nephew  should  happen  to  die 
in  this  case  was  in  his  life-time,  then  the  testator  directed,  Aat  his  executor 
the  attainment  should  stand  possessed  of  the  said  10,000?.  8  per  eeuL  Bank 
of  the  age  of  Annuities  upon  trust  for  all  the  children  of  his  said  nephew 
twenty-one  by  g^jrringtan  Price  lawfully  begotten,  which  shall  be  living  at 
the  eldest,  the  , .  ,       •    j     ^      A       «j    •  i 

marriage  of  a        decease,  or  born  m  due  tune  afterwards,  m  equal  shares^ 

daughter,  or  more  than  one ;  to  be  transferred  to  a  son  or  nom  at  the  agt 
the  death  of  of  twenty-one,  and  to  a  daughter  or  daughteics  at  the  like 
a  child  under  age,  or  marriage  with  consent  of  the  executor ;  the  dividends 
twenty-one,  to  be  in  the  mean  time  applied  for  maintenance  and  edu- 
leaving  issne.  nation ;  with  survivorship  in  case  of  the  death  of  any  one 
nerar  ro^^a"  "^^re  dying  before  twenty-one  or  marriage  trithout  leav^ 
child  by  a  sub-  ^^^'^      children ;  if  leaving  any,  upop  trust  for  tha 

sequent  mar-  child  or  children,  in  the  same  manner;  and  if  Barri^gi4m 
riage  was  in-  Price  should  die  in  the  testator's  life,  leaving  only  one  diild 
claded,  not-  Kving  at  his  decease,  or  bom  in  due  time  afterwards,  or  if 
withstanding  more,  all  but  one  should  die  before  becoming  entitled  to  any 
a  strong  im-  gj^^^ 
plication  in 

faror  of  children  by  the  prior  marriage. 

Dividends  on  speciGc  legacy' of  stock,  from  the  death  of  the  testator. 

Costs  of  a  doubt  upon  the  meaning  of  the  will  out  o(  the  general  pro- 
perty. 
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Am,  and  without  leaving  ismiCy  upon  trust  for  such  one;  1801« 
»nd  if  Barrington  Price  should  die  in  the  testator's  life  with-  Bareingtok 
out  leaving  any  child  or  children  living  at  his  decease  or  bom  9. 
in  due  time  afterwards,  or  if  anyi  they,  their  <;hild,  children,  Tbxsteam, 
or  issue,  should  die  before  beconung  entitled  to  the  said  stock 
as  a  vested  interest,  then  the  same  to  fall  into  the  residue, 
and  go  to  his  nephew  George  Barringtdnf  residuary  legatee 
and  executor. 

After  several  other  legacies  the  testator  gave  to  the  Plaintift 
the  sum  of  50002.  part  of  his  Istock  of  and  in  the  S  per  eeni. 
Bank  Annuities;  upon  trust  for  and  for  the  benefit  Of  all  nad 
every  the  child  and  children  of  his  niece  Mrs.  TriHram,  the 
wife  of  the  Reverend  Tkamas  Trutram^  if  mort  than  one^ 
in  and  by  equal  parts  or  shares ;  and  to  be  vested  interests 
in,  and  transferred  to,  ''^such  of  them  as  should  be  a  s<m  or  [  ^846  ] 
sons,  as  or  when  he  or  they  should  attain  his  or  their  age  or 
ages  of  twenty-one  years  respectively,  and  in  and  to  such  of 
them  as  should  be  a  daughter  or  daughters  at  the  like  ages,  or 
upon  hia  or  their  marriage  or  marriages  befcMre  such  age  with 
consent  of  the  Plaintiff,  or  the  survivor,  his  eiecutmrs,  &c. ; 
and  he  directed,  that  the  dividends  thereof,  or  such  jMurt  or 
parts  thereof,  and  so  much  as  the  Plaintiff  should  tfajnk  fit, 
should  be  in  the  mean  time  applied  for  the  maintenance  and 
education  of  the  children  of  his  said  niece  Mrs.  THtlreM 
during  thelf  respective  minorities^  without  any  regard  to  th^ 
abili^  of  their  fetheri  or  his  situation  or  circumstances  in  Mfe^ 
but  if  any  of  the  children  of  the  said  Mrs.  TrUUrami  being  » 
son  or  sons,  should  die  before  the  age  of  twenty-one,  <h*^ 
being  a  daughter  or  daughtersi  before  that  age,  not  having 
been  married  wi&  such  consent,  and  without  leaving  any 
issue  then  living,  then  the  expectant  parts  or  shares  of  such 
childreni  so  dying  before  being  vested  of  and  in  the  said  5000^ 
8  per  cefd.  Annuities  should  go  or  accrue  to»  and  be  upon 
trust  for  the  benefit  of,  the  surviving  childi^n  of  his  said  itfeee 
Mrs.  TrUtram,  if  more  than  one,  in  equal  shares;  and  shouM 
be  vested  interests  in,  and  transferred  to,  each  of  them  re- 
spectively at  the  like  ages  or  times  as  th^  o):iginal- shares;  and 
the  dividends  of  such  surviving  shares  shoidd  be  in  the  mean 
time  applied  folr  the  maintenance  and  education  of  such  sur^ 
Mving  cb3dren  during  minority  t  but  if  any  of  the  children,  of 

his 
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IBOli       his  sidd  niece  Mrs.  TVUiram,  eqn  or  daughter,  eons  or  daugh^: 
JJ-ARRirioTON*        should  die  before  twenty-one,  leaving  any  child  or  chil*, 
^  dren,  the  share  of  every  such  child  so  dying  under  age,  and> 

Teistram;  leaving  issue,  should  be  upon  trust  tea  the  benefit  of  his^  her,^ 
or  their  child  or  children,  if  more  than  one,  in  equal  shares 
and  should  be  vested  interests  in,  and  transferred  to,  each  of 
them  respectively  at  the  like  ages  or  times,  or  upon  the  marriage, 
of  such  of  them  as  should  be  a  daughter  or  daughters,  with* 
like  consent  as  before  directed  respecting  the  shares  of  the 
ohild  or  children  of  his  said  niece  Mrs.  Tristram^  and  with  die 
same  survivorship  as  before,  in  case  of  such  child  dying  under, 
twentyrone  and  without  issue,  bs>  aforesaid ;  and  diat  the  divi- 
dends, &c.  of  the  last-mentioned  shares  should  be  applied  for  the 
maintenance  and  education  of  such  last-mentioned  ehild,  &c. 
t  ■'  ■■  during  minority;  and  if  all  the  children  of  his  said  niece 
Mrs.  TrUtram^  except  one,  should  die,  before  he,  she,  or 
they,  should  become  entitled  to  any  part  of  the  said  5000/L 
[  *347  ]  ^annuities  by  virtue  of  that  hb  will,  and  without  leaving  any 
issue,  as  aforesaid,  then  and  in  that  event  he  gave  the  whole 
upon  trust  for  such  only  surviving  child ;  and  directed,  that 
it  should  be  transferred  to  such  child,  if  a  son  at  twentyrone, 
if  a  daughter,  at  that  age,  or  marriage  with  such  consent,  as 
before:  but  if  all  and  every  the  child  and  children  of  his.  said 
niece  Mrsr  Trtstnm  should  die,  before  they  or  any  of  them 
should  become  entitled  to  the  said  5000/.  SpePeeni.  Bank 
Ahnuitii^s  as  a  vested  interest,  and  without  leaving  any  child 
or  children,  which  should  live  to  become  entitled  Aereto,  as  a 
vested  interest,  then  and  in  that  event  he  gave  the  said  dOOOti 
Bank  ' Annuities  upon  trust  for  all  the  children  of  the  said 
Bixrrington  Price,  which  shall  be  living  at  the  decease  of  the 
mirvi^ng  child  of  his  said  niece  Mrs.  Tristram,  in  thie.  same 
manner  as  dil'ected  concerning  the  said  10,000/.  Bank  An- 
nuities; and  if  none  of  the  children  of  Barringian  Price  or 
dieir  issue  should  live  to  become  entitledi  the  said  5000L.  stock 
to  fall  into  the  residue. 

• " 

The  testator  died  soon  after  the  execution  of  his  will. 
Thomas-  Trisiram  died,  according  to  one  witness,  in  1796; 
leaving  six  children  by  his  wife.  She  married  again ;  and  by 
that  marriage  hid  one  child,  Louisa  Jane  Cooke.  .  That  child 

claiming 
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claiming  a  share,  and  the  TMstrams  jchkaing  the  whde,  as  1801« 
the  only  diildren  livuiff  at  the  death  of  the  testator,  the  „ 
Dill  was  filed  by  the  trustees  to  have  the  different  rights 
ascertained.  Tristram. 

'  Mr«  Alexander i  for  the  family  of  Trutram* 
It  was  originally  held  in  the  cases,  that  a  general  bequest 
of  this  sort  appUed  only  to  the  description  of  persons  at  the 
death  of  the  testator  at  farthest:  but  some  late  cases  have  let 
in  persons  answering  the  description  before  the  distributioiu 
That  construciioni  which  would  let  in  the  child  by  the  second 
marriage,  would  make  a  considerable  part  of  this  dispositioA 
impossible.   The  question  is,  whom  the  testator  meant  by  the 
chUd  or  chfldren  of  his  niece  Tristram.   K  the  construe-, 
tion  is  extended  to  a  child  coming  in  esse  after  the  death 
of  the  testator,  you  may  extend  it  under  this  will,  so  as  tq 
pve  to  the  children  of  that  child  a  proportion  of  the  fund  at . 
the  age  of  twenty-one ;  trhich  is  extending  the  vesting  beyond 
the  period  allowed  by  law:  a  difficulty,  that  cannot  occur 
if  It  is  understood  children  bom  at  the  death  of  the  testator.  * 
The  ^  Court  will  incline  to  that  meaning,  that,  will  meet  all     [  ^348  ] 
the  events,  that  can  happen. 

Mr.  Sutton  and  Mr.  Owen,  for  the  Defendant  Cooke.  > 
This  is  merely  a  question  of  intention.  The  rule,  that  all 
diildren  are  let  in,  until  there  roust  be  a  distributive  share  given 
to  ooe,  must  govern  this  case:  Andrews  v.  Partington  {44), 
Hasie  ▼.  Pratt  (45),  Middleton  v.  Messenger  (46).  Suppose, 
all  the  children  by  the  'first  husband  died,  before  tiie  money 
was  distributable :  is  the  bounty,  evidentiy  intended  as  a  pro- 
Tision  for  the  children  of  his  niece,  to  lapse  ?  The  Court  wil} 
not  incline  to  such  a  construction.  The  difficulty  suggested 
most  be  considered,  when  the  case  arises:  but  one  eventually 
bad  limitation  in  a  will  does  not  -of  necessity  govern  the  con- 
struction. Tristram,  the  father,  appears  to  have  been  dead 
when  the  will  was  made. 


(44)  ^Bro.  C.  C.  401. 
(46)  Ante,  Vol.  Ill,  730; 
aee  the  notes,  732.  1,408. 


(40)  Ante,  Vol.  V,  136.  Pres. 
eott  V.  Long^  II,  690.  Godfre^^ 
V.  Dafoies^  ante,  43. 
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IfifOl.  Lard  Chancelloh. 

N^v-*'  The  rule  of  the  Court  now  being  to  let  in  aB  ch9drm, 

until  there  ihu6t  be  a  cUstributire  share  pren-to  one,  the  con« 
TbistraIi(,  structioi^  upon  the  whole  of  this  will  seems  to  be,  that  ererj 
child  n^ust  be  let  in,  until  some  child  attains  twenty-one,  or 
dies,  leaving  issue.  The  first  attaining  twenty-bne  must  be 
pud  his  share,  and  then  it  must  be  apportioned  ;  unless  some 
other  prior  event  would  compel  you  to  fix  th^  ishares*  The 
rule  of  the  Court  has  gone  upon  an  anxiety  to  provide  fbt 
as  mai^y  children  as  possible  with  convenience*  TheiPefore 
any  coming  in  esse,  before  a  determinate  share  becomes 
distributable  to  any  one,  is  included.  My  private  opinion 
is,  he  never  thought  of  his  niece  marrying  again;  but  the 
object  was  the  children  of  Mr.  Tristram.  The  words 
the  wifij  of  the  Reverend  Th(mas  Tristram**  are  merety 
words  of  description.  In  the  direction  for  miaintenaiice, 
without  regard  to  the  ability  of  their  father,  I  should  silp* 
pose;  he  thought  Mr.  Tristram  was  afive,  and  that  he 
meant  him :  but  the  words  are  not  so ;  and  if  the  rule  is  to 
include  all  children  coming  tit  before  there  most  be  a 
distributive  share  given  to  one,  the  words  their  fiither  ^  in 
that  passage  are  not  sufficient  to  support  my  private  opi- 
nion against'  the  rule.  In  the  gift  over  he  excludes  chil- 
[  •  349  ]  dren  of  Barringtm  Price j  that  should  not  be  living  ♦  at  the 
death  of  the  surviving  child  of  Mrs.  Tristfhm.  There'  ioo> 
I  think,  be  meant  children  by  Mr.  Tristram  i  but  it  would  be 
very  difficult  to  make  out  the  title  of  the  children  of  Barrings 
ton  Price  agunst  her  children  by  any  other  husband.  "  The 
difficulty  put  by  Mr.  Alexander  confirms  my  private  opinion : 
biit  the  rule  requiring,  that  all  the  chOdren  shall  take,  who 
come  in  esse,  before  there  is  a  necessity  for  deternuning  tlie 
share  of  any  child,  it  only  comes  to  this;  that  the  testator  has 
given  to  persons,  whom  the  law  makes  certain,  property,  with 
a  limitation  over,  which  cannot  take  effect;  which' happens 
every  day.  Notwithstanding  a  strong  conjecture  agtubst  my 
judicial  opinion,  I  am  bound  to  declare,  that  every  child  of 
Mrs.  Tristram  shall  take,  who  will  come  into  existence  be- 
fore any  son  of  Mrs.  Tristram  attains  the  age  of  twenty-one» 
0r  any  daughter  attains  that  age,  or  marries,  or  any  child 
marries,  and  dies,  leaving  issue ;  for  a  child  may  miorry,  and 

die 
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die  tmder  twenty-miei  leaving  iasue.  Decree,  that  the  stock  jaol. 
shdl  be  transferred  to  the  Aceouniamt'Generalf  and  the  costs 
of  an  parties  paid  out  of  the  residue.  Whereyer  a  testatoft 
by  bis  w31  raises  a  doubt  upon  the  meaning  of  it,  his  general  Taistram. 
proper^  pays  for  settlmg  diat  doubt  (  47  )•  This  being  a 
specific  legacy  of  stock,  the  dividends  are  due  for  nnuntenanoe 
from  the  *dealih  of  the  testator  (  48). 

(47)  Beames  am  CoHs,  13,  14. 

(48)  Webiter  v.  Bak,  post,  VoL  VIII,  410. 


PAINE  V.  MELLER.  1801. 

^PON  the  Ist  of  September,  1796,  the  PlaintifEs  sold  to   Contract  for 

the  Defendant  by  auction  some  bouses  in  Eaielfffe  High-  the  sale  of 
way,  upon  the  usual  terms,  a  deposit  of  251.  per  cent,  and  a  houses;  which 
proper  conveyance  to  be  executed  upon  payment  of  the  re-  defects 
SBainder  of  the  purchase-money  at  Michaehnoi  next  The 
fiemises  were  with  others  subject  to  certain  annuities:  bi|t  a  eompi^iod 
trust  of  stock  was  declered  for  the  payment  of  these  annuities.  |||^  ^^y^  ^rhe 
The  first  abstract  delivered  was  clearly  defective :  so  that  the  treaty  however 
porchaae  could  not  be  cwipleted  at  ^  the  time.   A  farther  ab-  r^Q^^ 
strsct  was  delivered  to  the  solicitor  for  the  Defendant  at  the  ceed- 
end  of  September  or  the  beginning  of  October.   He  msisted  ^  "P®**  *  Pf®" 
upwi  having  a  release  from  the  annuitants.   The  treaty  con-  ^Jo^b'ecti^iMr 
turned  through  October ;  and  about  the  end  of  that  month  the  ^p^^  certain 
IX&ndant's  solicitor  agreed  to  waive  all  objections,  )S  the  terms^  The 
Plaintiff  Fould  allow  him  eleven  guineas,  and  if  the  trustees  houses  beiog 
of  the  stock  would  join  in  the  conveyance ;  and  refused  a  pro-  banit  before 
possl  to  give  up  the  purchase.   The  Plaintiff  agreed  to  make  *  conveyance, 
the  allowance  desired.   On  the  4th  or  6th  of  November  the  jJ^'^'^J^^^^ 
Defendant's  solicitor  sent  a  draft  of  a  conveyance.   TJie  trus-  ^^^^ 
tees  of  the  stock  were  prevailed  upon  to  join  in  the  conveyance  . 

by 

Circumstance, 
that  the  vendor 

suffered  the  insurance  to  expire  at  the  day,  on  which  the  contract  was 
originally  to  have  been  completDd,  without  notice,  makes  no  difference.  A 
reference  to  the  Master  was  therefore  directed  to  inquire,  whether  the  pro- 
possl  was  accepted,  or  acquiesced  in,  on  behalf  of  the  purchsser. 
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by  a  new  declaration  of  trust.  The  draft  was  retumed  to  tfa^ 
Defendant's  solicitor:  the  deeds  were  engrossed;  and  upon 
the  16th  or  17th  of  December  he  declared  himself  satisfied 
with  die  title;  and  said,  the  deeds  would  be  ready  in  two  or 
diree  day^;.  and  that  he  should  complete  the  purchase  under 
die  promise  of  the  eleven  guineas.  Upon  the  18th  of  Decern^ 
beTf  the  houses  were  burnt :.  the  insurance  having  been  suf* 
fered  to  expire  at  Michaelmas  1796*  On  the  20th  of  Decem^ 
ber  the  Defendant's  solicitor  wrote  a  letter ;  observing,  that 
he  had  taken  an  objection  to  the  freehold  title ;  ssid  should 
not  have  thought  any  thing  more  of  the  purchase  but  for  the 
covenant  of  indemnity  from  the  trustees,  inserted  in  the  draft 
by  him,  and  approved  by  one  of  the  trustees  of  the  stock : 
but  as  that  had  been  struck  out  by  another  trustee^  he  coidd 
not  advise  his  client  to  accept  the  title ;  and  he  should  call 
for  the  deposit. 

The  hiU  was  then  filed ;  praying  a  specific  performance  of 
the  contract;  and  a  decree  was  made  by  the  lat^  Lord  Chan* 
eettor^  simply  referring  it  to  the  Mastery  to  see,  whether  a 
good  tide  could  be  made.  This  decree  was  dissatisfactory  to 
bodi  parties,  as  not  deciding  die  question;  and  a  petition 
9f  re-hearing  was  presented  by  the  Plaintiff. 

Mr.  Mansfield  and  Mr.  Cox,  for  the  Plaintiff^,  in^tled,  that 
the  objection  to  die  title  from  the  charge  of  die  annuities  was 
,  .  fnvolous :  diere  being  a  fund  of  stock  widi  a  trust  declared 
upon  it. 

Mr.  Sutton  and  Mr.  Lewis,  for  die  Defendant. 
The  delay  in  performing  this  contract  arose  from  the  defect 
of  the  title ;  and  the  Plaintiff^  ought  to  have  acquainted  the 
[  ^851  ]     Defendant  with  the  ^  circumstance  of  die  insurance  expiring. 

In  Stent  v.  BayUs  {49),  referred  to  in  Mortimer  y.  Cf^ 
per  (50),  Sir  Joseph  JeiyU  expresses  a  clear  opinion  upon 
this  case  (61).   Pope  y.  Roots  {5i). 


1801. 

PAINB  ; 

.  Mbu.kb. 


(40)  2 P.  WiU.  217.  (51)  2 P.WiU.  220. 

(60)  1  Bro.  C.  C.  166.  (62)  7  Bra.  P.  a  184» 
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-  AO  the  cases  referred  to  arfe  got  tid  of  hjJMlesan  Vr 
L49er{5Sy  The  former  cases  proceeded  upon  this  fallacy^' 
tjiat  the  party  could  not  Vve .the  thing  bought;  for  chance 
had  decided  against  him:  but  he  had  the  chance;  and  he 
amst  take  it  each  way.  In  the  case  of  a  life  it  might  last 
fifty  year9>  and  might  drop  the  n^xt  day.  But  this  is  not 
pmehase.of  property  depending  upon  the  ccmtingency  of  li(e» 
Kke  an  annuity.  A  man  purchasing  a  house  is  to  consider 
with  himself,  whether  he  will  insure,  or  not  Not  a  word*was 
said  about  insurance:  therefore  notice  was  not  incumbent  on 
the  Plaintifi;  and  there  was  as  much  negligence  in 
D^sndant  in  not  inquiring  about  that.  Such  an  accident 
did  not  oocur  to  either  of  them.  If  in  the  aale  of  a  house 
nothing  ia  said  about  insurance,  it  could  not  enter  into  the 
bargaiai.' 

Lord  CflANCEtLOft. 

•  The  abstract  first  delivered  was  undoubtedly  imperfect  in 
eertain  respects.   It  did  not  go  back  farther  than  forty-three^ 
years;  and  there  was  ho  e^pecific  mention  of  the  property  in' 
BattUffe  Highway  in  the  abstract   There  was  also  the  ob«' 
jeetion  upon  the  annuities.   Unquestionably  thai  abstract  wan  * 
not  .satis&ctory ;  and  the  express  condition  of  the  sale  could* 
net  be  complied  with  (54).   Of  course  the  Defendant  could 
not  be  called  on  to  pay  his  purchase  money.   Then  it  waa^ 
with  the  vendee  to  choose  to  go  on  with  the  bargain  or  to 
put  an  end  to  the  contract.   The  agent  however  chose  not  to 
pot  an  end  to  it;  and  though  a  circumstance  took  place  at 
Miekaelnuu  sufficient  to  put  an  end  to  any  action  of  law,  ' 
the  contract  was  kept  alive,  at  least  to  the  10th  of  December.^ 
b  is  clear,  the  objection  was  given  up  as  to  the  freehold  title; 
and  the  only  difference  was  as  to  the  indemnity  against  the  an* 
nuities,  affectipg  these  with  other  premises.   I  do  not  Con- 
sider, whether  this  objection  is  of  form  or  substance:  but*, 
leave  it  to  be  determined,  when  it  may  be  necessary,  whether 
the  purchaser  under  such  ^circumstances  has  not  a  right  to 
innst,  that  ^the  annuitants  shall  release  the  premises;  or, 
whether  this  Court  will  say,  under  all  th6  circumstances  thfe' 
.      •  in^ 

(59)  ZBro.  a  Cf.  605.  ante,  VoL  IV,  686;  and  the 

(64)  Harrington  v.  Whedcr,   note,  601. 
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1801.       purchasers  shall  take  the  premises  bufthened  with  %h$  an« 
PAiNB      iHuties  with  a  great  number  of  others;  and. seek  Aeit  in* 
9^        demnity  against  the  trust  property  and  the  trustees ;  if  they 
Mellbr«     preferred  a  pmonal  covenant  .by  the  trustees.   If  in  equity 
these  premises  belonged  to  the  vendee^  he  would  have  H  tidef 
to  the  rents  and  profits  at^  Michaehms  by  relation ;  and  he 
must  pay  the  purchase  money  with  interest  from  that  tim^ 
firsts  it  is  sud»  the.  title  was  never  accepted  in  fact :  /Bdly, 
if  not|  under  these  circumstances  a  Court  of  Equity  wiU  not 
compel  a  specific  performance.   As  to  the  second  pcmit  die 
objetoticm.  is.  grounded  upon  two  circumstances :  Ist,  Ae  simple 
«  fa^t  of  the  fire;  Sdly,  that  the  premises  had  been  insured 

prior  to  the  contract;  that  that  fact  and  tiie  &et»  that  the 
insurance  exjured  at  Michaelmas  1796»  were  not  disclosed ; 
and  that  the  premises  afterwards  remained  uncovered  by  any 
insurance.  The  authority  of  Sir  Joseph  Jekyll  has  been 
mentioned:  but  no  case  has  been  cited  in  support  of  that 
dictum ;  and  it  is  in  a  degree  suggested,  not  admktisd  at  the 
Bar,  that  it  may  be  considered  over«ruled  by  subsequent  cases. 
As  to  the  mere  effect  of  the  accident  itself  no  solid  objectim 
can  be  founded  upon  that  simply;  for  if  the  party  by  the 
contract  has  become  in  equity  the  owner  of  the  premises,  they 
are  his  to  alL  intents  and  purposes  (  55  )•  They  are  vendible 
as  hi^  chargeable  as  his,  capable  of  being  incumbered  aa* 
his ;  they  may  be  devised  as  his ;  they  may  be  assets;  and 
th^  would  descend  to  his  heir.  If  a  man  bad  signed  a  con- 
tract for  a  house  upon,  that  land,  which  is  now  appnqpriated 
to  the  London  Docks,  and  that  bouse  was  burnt,  it  would  be 
impossible  to  say  to  the  purchaser,  willing  to  take  the  land 
without  the  house,  because  much  more  valuable  on  account 
of  this  project,  that  he  shpuld  not  have  it.  .  As  to  Ae  an- 
nuity  cases  and  all.  the  others,  the  true  answet  hiMi  'been 

«iveii; 

(66)  8  Fet.  4* 'Ben.  887.  Bar-  upon  the  pm^chaser,  util  the 
find  V.  Punier^  \  Msdd.  692.  report  is  confirmed.  Post,  Ek 
Aolamd  r.  Cuming,  2  Madd.m.  parte  Minor,  Vol.  XI»  669. 
See  the  note,  post,  VoL  XIII,  XIII,  618.  Nor  is  he  then 
663.  Mhnrtir.JackttmtlSwangt.  considered  as  owner,  itnlesshe* 
86.  As  to  a  sale  before  the  has  accepted  the  title,,  and' paid 
Master,  the  property  is  not  in  his  money :  Jfadb^/Zv.  iShiif« 
changed,  so  as  to  throy/if  the  loss   2  3fadd,  34,  n. 
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given;  that  the  party  has  the  thing  he  bought;  tliough  no 
payment  may  have  been  made ;  &r  he  bought  subject  to  con- 
tingency. If  it  is  a  real  estate,  he  of  course  has  it.  Then 
as  to  the  non-communication,  I  cannot  say,  that  in  my  judg« 
mmt  forms  an  objection ;  for  I  do  not  see,  how  I  can  allow 
it,  unless  I  say,  this  Court  warrants  to  every  buyer  of  a 
house,  that  the  house  is  insured,  ,  and  not  only  insured,  but  to 
the  fill!  extent  of  the  value.  The  house  is  bought,  not  .th^ 
benefit  of  any  existing  poUcy.  However  general  the  practice 
of  insuring  from  fire  is,^  it  is  not  universal;  and  it  is  yet 
*  less  general  diat  houses  are  insured  to  their  fuQ  value,  or 
near  it.  The  question,  whether  insured  or  not,  is  with  the 
vendor  solely,  not  with  the  vendee ;  unless  he  proposes  some- 
thing upon  that;  and  makes  it  matter  of  contract  with  the 
vendor,  that  the  vendee  shall  buy  according  to  that  fact,  that 
die  house  is  insured.  I  am  therefore  of  opinion,  that  if  the 
agent  on  behalf  of  this  purchaser  did  accept  this  title  pre- 
viously to  the  destruction  of  the  premises,-  the  vendors  are  in 
the  situation,  in  which  they  would  have  been,  if  the  title  and 
the  conveyance  were  ready  at  ilffcAatf/ma#  1796,  but  by  the 
defiinlt  of  the  vendee  were  not  executed,  but  the  title  was  ac- 
eepted,  and  the  premises  were  burnt  down  on  the  quarter 
^y.  As  to  the  fact,  where  there  has  been  a  great  deal  of 
treaty,  and  a  considerable  hardship  must  fall  upon  one  party, 
if  the  case  is  to  be  put  entirely  upon  the  fact,  the  Court 
must  guard  against  surprise ;  and  I  am  not  sure,  even  the 
Plaintiff's  witnesses  accurately  understand  the  nature  of  the 
fikcts  they  depose  to.  It  is  to  be  observed,  they  are  all  the 
Pluntiff's  agents,  subject  to  the  influence  necessarily  belongs 
ing  to  that  situation.  The  case  is  therefore  not  sufliciently 
dear  upon  the  fact ;  and  there  ought  to  be  some  reference  to 
the  Master  or  an  inquiry  before  a  jury :  but  that  must  not 
be  u^n  the  validity  of  the  title ;  for  it  is  clear,  the  objection 
to  the  freehold  titie,  that  it  was  not  old  enough,  and  the  other 
objection,  that  the  purchaser  had  a  right  to  insist  upon  a  re- 
lease of  tiie  annuities,  were  waived.  The  question  between 
Aem  is,  whether  the  parties  agreed,  that  an  indemnity  shoidd 
be  given  in  any  form ;  and  if  so,  in  what  form.  Tfaq  inquiry 
must  be,  whether  the  title  had  been  accepted  by  the  agent  on 
behalf  of  the  Defendant  on  or  before  the  18th  of  December^ 

1796. 
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ttVI.  Tkat  inqidry  will  ndscairy,  unless  the  Master  or 

-p^^      Jury,  if  satisfied/ that  there  was  an  acquiescence  in  the] 
posaly  shall  be' of  opinion,  that  is  an  acceptance  of  4he  ] 
Mkllm;     jKwaL   I  should  think,  a  Court  of  Law  would  hold  that : 
if  there  is  any  doubt  of  it,  I  would  rather  refei*  it  to 
Master  to  inquire,  whether  the  agent  on  behalf  of  the  ' 
fendant  had  accepted  or  acquiesced  in  the  proposal ;  wi£ 
direction,  that  he  should  be  examined  ;  and  they  will  ap] 
date  the  credit  due  to  him;  and  will  not  forget,  that  he 
bartering  for  himself  for  eleven  guineas ;  if  that  appears. 


The  decree  was  reversed ;  and  the  reference  to  the  Ma 
directed  accordingly. 


GOUGH  V.  The  WORCESTER  and  BIRMINGHA 
CANAL  COMPANY. 

JJARRY  GOUGH  by  indentures  of  lease,  dated  the  2 
of  ilfoy,  1749,  demised  some  lands  in  the  neighbourh 
of  Birmingham  to  Joseph  Richards  for  a  term  of  ninety-i 
years  at  .  the  annual  rent  of  47/.  and  the  farther  yearly  reni 
8^  for  every  acre  of  meadow  or  pasture,  whjph  had  not  b 
in  tillage  for  ten  years  last,  that  Richards  should  at  any  t 
during  the  term  plough  up.  The  lessee  covenanted  wil 
three  years  to  lay  out  350/. .  at  least  in  new  building  two  n 
suages,  and  in  erecting  dwelling-houses  upon  part  of 

prem 
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Juhf  24^A 

and  25/A. 
Constmction 
of  a  covenant 
in  a  lease, 
that  if  the 
lessor  shall  be 
minded  to  set 
oat  any  part 
of  the  pre- 
mises for  a 
street  or 
streets,  or  to 
sell  any  part 

to  build  upon,  he  may  resume  upon  certain  terms.  If  he  resumed,  having 
a  bond  fide  inteotion  to  build,  though  that  cannot  be  acted  upon,  there  is 
no  Equity  for  the  tenant.  2dly,  The  generality  of  the  latter  words  are  not 
restrained  by  the  former  to  buildings  of  any  particular  species :  therefore  a 
contract  with  a  Canal  Company  for  the  lands  resumed  was  enforced  :  ware- 
houses being  within  the  meaning  of  the  lease ;  and  wharfs,  at  least  as 
appurtenant,  and  wanted  for  the  enjoyment  of  the  warehouses.  A  com- 
pensation was  decreed  for  the  land  covered  with  water ;  and  as  to  towing 
paths,  and  the  banks  of  basons,  though  strictly  subjects  of  compensation, 
yet  upon  a  rehearing  and  after  great  litigation  the  Court  would  not  reverse 
the  decree,  and  dtrect  another  reference  to  the  Master,  merely  on  thai 
ai^oant. 


CASES  IN  CHANCERY. 


964 


^ptemia^  theft  marked  or  staked  out  for  that  piirpose^  90  yards  1801. 
by  ISO.     He  also  covenanted  to  occupy  in  a  husband-like  Gouoh 
manner,  and  not  to  demise  or  grant  over  the  lease  to  any  per- 
son  except  his  wife,  children,  or  grand-children,  for  any  term  The 
exceeding  a  year  without  licence ;  with  the  usual  provinp  ibr  ^^^^^^tbr 
re-entry.  Birmingham 

The  kase  also  contained  this  covenant;  that  if  the  said  qq^^^^ 
Harry  Goughf  his  heirs  or  assigns,'  shall  be  minded -to  set 
out  any  part  of  the  'ground  hereby  demi8ed'(  except  the  piece 
of  land  above  mentioned  to  be  marked  or  staked  out  for  the 
said  kssee,  hia  executors^  administrators,  and  iMBsigns,  to  be 
built  upon)  for  a  street  or  streets,  Or  to  set  or  sell  any  part 
et  parts  thereof  to  build  upon,  and  shall  at  any  time  during 
tbe  said  term  give  to  the  said  lessee,  his  executors  or  aissigns^ 
t?ro  mondis  notice  in  writing  of  such  intention,  then  it  shall  he 
lawful  for  the  lessor  and  his  heirs  to  enter  upon  such  ground, 
to  be  set  out  for  a  street  or  streets,  or  to-  be  set  or  sold,  as 
aforesaid,  to  build  upon,  and  to  dispose  thereof  ibr  the  pu]> 
poses  aforesaid,  as  he  or  they  shall  think  0t;  and  that  from 
and  after  itoch  entry  or  entries  the  said  lessor,  his  heirs  or  aa- 
ngns,  shall  discount  and  allow,  or  otherwise  it  shall  be  lawful 
ibr  the  said  lessee,  his  executors  andnussigns,  to  retain  yearly 
out  of  the  rents  reserved,  as  much  money  for  all  sudi 
ground  of  the  said  demised  premises  as  shall  be  set  out  for  a 
street  or  streets,  to  be  set  ob  sold  to  be  biiilt  upon,  as  shall  be 
proportionable  to  the  reserved  ^  rent  for  the  whole ;  which  is  to     [  ^  355.  } 
\it  taken  by  the  said  lessee,  his  executors  or  assigns,  in  full 
satisfaction  for  all  such  ground  as  shall  be  set  out  for  a  street 
or  streets,  or  set  or  sold  for  the  purposes  aforesaid ;  and  that 
no  greater  or  other  satisfaction  or  detainer  shall  be  made  by  or 
to  the  said  tessee,  his  executors  or  assigns,  on  account  thereof  ; 
but  it  is  further  agreed,  that  all  such  ground  as  shall  be  set 
out  for  a  street  or  streets,  or  to  be  set  or  sold  to  build  upo^ 
pursuant  to  the  said  agreement,  shall,  as  soon  after  the  same  • 
shall  be  set  out  for  the  purposes  aforesud  as  may  be,  well  and 
^ufficiendy  be  hedged  and  fenced  from  the  ground  thereby 
leased :  adjoining  thereto  at  the  expeiice  of  the  lessor,  his 
heirs,  and  assigns. 

The  lessor  died  several  years  ago ;  having  devised  all  the.  pre? 
mises  comprised  in  the  lease  to  his  wife  and  her  heirs.  She  died  j 

Vpi^VI.  BB  leavmg 
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1801.       leaving  an  oriy  son,,  her  heir  at  law  and  deviseet  '  Ti^  teivf 
of  Birminghcm  increasing  rapidly,  the  widow  and  her  soi 
gave  several  notices  of  resumption  under  the  covenant ;  am 
The        the  tenants  delivered  up  the  land  aecordingly..  The  lease  b] 
l^oRCBSTER  mesne  assignments  became  vested  in  John  CruesL    Most  par 
Birmingham  premises  resumed  was  let  upon  building  leases :  bu 

Canal      some  pieces,  one  particularly,  consbting  of  3  roods  am 
CoMFAKT.    gQ  perch,  remained  in  the  possession  of  the  son. 

In  the  31st  year  of  King  George  3d,  1790,  an  Aetof  Pai 
Bament  passed,  incorporating  the  Worcester  and  Birmngim 
Canal  Conq[Muiy*   Upon  the  9th  of  «Afi/y,  1792,  Guesi  was  i 
possession  of  13  or  14  acres ;  and  Gough  was  in  possession  o 
the  said  piece  of  3  roods  -and  20  perch.   An  agreement  too) 
place  between  Gough  and  the  Canal  Company ;  by  whidi  h 
was  to  demise  to  them  all  his  lands  in  the  occupation  c 
Guest  or  his  under-tenants,  and  two  messuages  and  two  amal 
tenements  thereon,  with  the  appurtenances ;  they  paying  fo 
all  such  paH  as  he  has  a  right  to  take  from  Guest,  pursuant  t 
the  provision  in  his  lease,  at  the  rate  of  25L  per  acre  pe 
annum f  from  the  time  they  take  possession ;  and  paying,  t 
Gough  for  such  part  as  he  has  not  a  right  to  take  ftm 
Guest f  pursuant  to  such  proviso,  the  rent  Guest  pays  dnrin, 
his  lease  and  afterwards  at  the  rate  of  251.  per  acre:  A 
Company  to  hold  the  said  land  in  perpetuity  under  the  reni 
above  specified;  without  paying  any  consideration  for  A 
(  ^S56  ]     buildings  erected  thereon.    •Upon  the  16th  of  Septembm 
1792,  notice  niras  served  upon  Guest  under  the  clause  of  pn 
sumption  to  quit  the  land,  except  the  piece  staked  out  to  fa 
built  upon  at  the  granting  of  the  lease.   Possession  was  ddi 
vered  accordingly  by  Gu^^/;  and  the  Company  took  possessio 
of  that  land,  and  also  of  the  3  roods  and  20  perch,  of  whic 
6o«^A  was  in  possession ;  and  dug  brick  earth;  andexefciae 
ether  acts  of  ownership. 

Guest  afterwards  set  up  claims;  and  in  July  179S  calk 
a  meeting  of  the  commissioners  under  the  act ;  who  made  the 
award  on  the  9th  of  August;  by  which  reciting,  that  it  a; 
peared  to  them,  that  the  Company  had  caused  all  tiie  land  i 
the  occupation  of  Guest  or  his  under-tenants  and  tiie  appu 
te  nances  to  be  marked  out,  as  wanted  by  tiiem  for*  the  pu 
poses  of  tha  navigation;  and  larther>  Mciting  the  ag^rtemet 
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between  Goygh  and  the  Company,  they  ^eteminedi  that  the  IJBOI. 
Company  should  pay  the  said  rent  of  251.  per  annum  an  acre  for  (Jqugh 
all  and  every  the  said  lands  as  should  be  so  taken  and  used  by 
them,  and  so  proportionable  for  a  greater  or  less  quantity  than 
an  acre,  to  Guest,  his  e:icecutors,  &c.  for  such  .part  of  the  ^ 
lands  as  at  the  tune  of  making  the  agreement  was  in  his  occu-  Birminqham 
patiouy  for  the  .rest  of.  the  term  of  ninety-nine  years  and  q^^^^y 
to  Brother  and  Lynden,  his  under-tenants  for  their  termsi  ^ 
■ad  from  the  expiration  thereof  to  Guest  during  the  re* 
mainder.  of  the  term*  .  The  Act  gave  no  appeal. 

The  Company  revising  to  pay  Gough,  a  notice  was  served 
by  him  on  the  <21st  of  May,  1795,  requiring  them  to  attom 
to  him  under  the  agreement;  and  no  answer  being  returned 
he  brought  an  ejectment  in  the  Court  of  King's  Bench; 
which  was  tried  at  the  Summer  Assizes  for  the  county  of 
Warmick  in  1795;  when  the  jury  founds  that,  six  acres^ 
{Murt  €ii  the  .landy  were  taken  for  the  use  and  purpose  of  th^ 
navigation ;  and  the  remainder  for  the  purpose  of  building 
streets;  and  that  such  six  acres  were  sufficient  for  the.  build*- 
iag  of  wharfs  and  warehouses.  That  was  upon  evidence  to 
that  £sbct  taken  by  agreement.  A  verdict  was  then  taken  for 
tile  Plaintiff,  subject  to  the  opipion  of  the  CQurt  upon  a 
case  reserved;  stating  all  the  facts,  and»  among  th^,  that, 
the  Company  had  dug  and  used  a  quantity  of  brick  earthi  and 
exercised»other  acts  of  ownership ;  and  also  stating  the  i^bove 
finding  of  the  jury  upon  parol  evidence.  Upon  the  Sd  of 
/iMCf  *  1796>  judgment  was  given  for  the  Plaintiff  for  all  th^  [  ^857  ] 
prenuaea,  except  the  six  acres. 

Gaugk  offered  the  Company  a  lease  at  a  rent  of  251*  an 
ftitteper  OMBum,  and  upon  being  paid  the  arrears ;  and  in  the 
ume  letter  his  agent  observed,  that  though  by  this  decision 
he  was  not  entitled  to  the  whole  of  the  six  acres,  yet  he  was 
by  no  means  precluded  from  obtaining  a  compensation,  for 
Us  right  of  building  upon  this  land,  and  other  rights  attached 
to  him  as  landlord ;  and  proposing  a  reference  to  individuals 
or  a  jury  under  the  act,  to  determine,  what  the  compensation 
should  be.  Upon  the  3d  of  June,  1796,  a  bill  waa  filed  by 
Ae  Casual  Company  against  Gaugk  /  praying  a  specific  per« 
ibrmaoce  of  the  agreement,  and  an  Injunction  to  restrain  him 
from  proceeding  at  law  to  obtain  judgment  qr  execution. 

BB^  Gough 


GotJGH 


357  CASES  IN  CHANCERY, 

1801;       dcujgh  by  his  answer  stated,  that,  the  conveyance  ibiij  ieXh 
dered  reserved  only  the  rent  reserved  in  the  lease ;  and  also 
comprised  the  3  roods  and  SO  perch.   Upon  the  12th  of 
The        J^ltfi  1796,  the  Company  offered  by  a  letter  from  the 
WoRiqMTER  Solicitor  for  them  and  Guest  to  take  the  whole  of  Gough'% 
BiRMiNOitAM  ^^^^  ^^^^        annum,  as.  formerly  agreed  upon. 

Canal.  A  correspondence  followed  between  the  agents ;  and  a  letter. 
Company.  ^^^^  ^y^^  u^j^  ot  January,  1797,  stated,  that  the  Company 
had  at  length  determined  upon  the  quantity  of  land  to  be 
taken,  for  the  canal;  which  was  9  acres  and  S8  perch;  that 
that  was  all  the  land  they  conceived  they  should  have  occa*. 
sion  for;  and  that  what  remained  was  all  compact,  and  the 
most  eligible  part  for  building  on. 

The  bill,  upon  which  this  cause  was  instituted,  was  .filed  by. 
Gough  upon  the  27th  of  May,  1797;  praying,  that  hi»  rights 
and  interests  in  the  premises  may  be  ascertained;  that  he 
may  be  qmeted  in  the  enjoyment ;  that  the  agreement  may 
be  specifically  performed,  so  far  as  it  can  be  performed ;  <hat 
X  the  Company  may  accept  a  lease  accordingly,  except  the  «x 
acres ; '  that  the  compensation .  to  be  paid  by  them  to  the 
Plaintiff  for. the  six  acres  may  be  ascertained ;  that  an  account 
may  be  taken  of  the  rents  of  the  premises,  except  the  rix 
acres,  since  the  Company. had  possession;  and  an  account  of 
what  is  due  to  the  Plaintiff  in  respect  of  the  six  acres  duripg 
the  possession  of  the  Company,  and  of  the  compenaationy 
which  ought  to  be  paid  to  him,  and.  for  payment  upon  sueh 
accounts ;  and  that  the  Plaintiff's  rights  under  the  dauae  in 
[  ^358  ]  *  the  lease  and  the  several  contracts  and  agreements  may  be 
settled ;  and  that  an  Injunction  may  be  granted  to  restrain 
Guest  and  his  under-tenants  from  proceeding  in  ejectment 
against  the  Plaintiff  and  the  Company,  and  from  all  pro- 
ceedings at  law  against  the  Plaintiff. 

The  bill  charged,  that  the  price  was  agreed  upon  on  ac- 
count of  the  situation  of  the  premises,  and  their  value  to  be 
let  or  sold  for  building,  and  the  probability^  that  an  oppor- 
tunity would  soon  offer  to  the  Plaintiff  of  letting  or  aeffing 
the  premises  for  that  purpose.  The  Company  never  agreed 
to  pay  so  high  a  price  for  land  for  the  purposes  of  the  Canal-; 
which  could  not  be  let  or  sold  for  building ;  and  if  the  land 
cQuld  have  been  used  only  for  the  purposes  of  husbandry,  for 

which 
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which  alooe  Guest  could  use  it,  they  never  woiild  have  given  1801. 
near  so  high  a  price.  ^^^^ 


V. 


The  ■  Canal  Company  by  their  answer  stated^  that  it  was  The 
understood  upon  the  treaty,  that  the  Plaintiff  hai  a  right  Wo^y™ 
under  the  covenant  in  the  leade  to  take  from  Guest  for  the  BirAiinghaM 
purpose  of  building  upon  all  the  land,  except  as  in  the  bill  Canal 
mentioned,  but  not  to  sell  br  demise  to  them  for  the  purpose  Compast. 
of  the  navigation;  and  therefore  they  applied  to  Guest  to 
deliver  them  possession;  which  he  promised,  if  they  could  ^ 
agree  with  the  Plaintiff  for  the  purchase  of  his  interest ;  and 
in  confidence  of  such  promise  the  agreement  with  the  Plaintiff 
took  place.    The  price  was  in  consideration  of  the  situation* 
of  the  premises,  as  convenient  and  necessary  for  the  use  of 
the  navigation,  and  of  the  value  the  premises  were  worth'  to 
be  let  or  sold  for  building.   They  admitted,  that  they  have 
not  paid,  or  offered,  near  so  high  for  any  other  land,  pur- 
chased for  the  purpose  of  the  canal ;  which  is  not  in  a  situa- 
tion, where  it  might  be  let  for  the  purpose  of  building  upon ; 
and  if  the  land  could  have  been  used  only  for  husbandry,* 
they  would  not  have  given  the  same  price.   They  never  en- 
tered upon  the  3  roods  and  20  perch*   They  made  1,500,000 
Irickfl.   Under  the  award  of  the  Commissioners  Guest  de* 
nised  ihe  land  to  them:  viz.  13  acres  12  perch  (including 
1  rood  S9|  perch  of  the  land  staked  out  for  building  at  the 
date  of  the  lease)  at  25/.  an  acre  for  all,  except  the  1  rood 
3Q\  perch.   They  were  advised,  the  award  of  the  Commis* 
aionera  controlled  the  agreement   They  want  no  more  than 
9  acres  and  38  perch  for  the  purpose  of  the  canal ;  *  and    [  ^  359  ] 
are  not  warranted  by  the  Act  to  take  more ;  and  are  prohi- 
bited by  the  Statute  of  Mortihain  from  taking  more.  They 
insisted,  that  their  agreement  with  the  Plaintiff  was  annulled, 
not  only  by  the  award,  but  by  the  judgment  in  the  ejectment ; 
and  Gwsfs  demise  to  them  of  the  13  acres  12  perch,  was 
also  become  of  no  effect   They  stated,  that  they  are  willing 
to  pay  a  rent  of  25/.  an  acre  per  annum  for  the  9  acres 
38  perch,  to  whomsoever  is  entitled;  but  it  was  claimed 
both  by  the  Plaintiff  and  Guest,    They  admitted,  that  at  the 
tSme  they  took  possession  it  was  understood,  that  the  Plaintiff 
hid  a  nght  to  resume  all  the  land,  except  what  was  men* 

tioned 
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tioned  in  the  bill  to  be  marked  and  staked  ont  for  the  lessee 
to  build  upon. 

Guest  by  his  answer  insisted,  that  part  of  the  land  resume 
having  remained  in  the  PlaintifT s  hands,  and  not  being  k 
or  sold  to  build  upon,  was  contrary  to  the  clause  in  the  lease 
He  stated,  that  evidence  was  given  before  the  Commissioneri 
and  it  was  understood  then,  that  the  Company  would  war 
the  whole  of  the  land  for  the  purposes  of  the  navigation ;  an 
they  have  declared  so.  He  also  stated,  that  the  land  was  nc 
of  any  considerable  value  on  account  of  the  prospect  of  bein 
built  upon.  In  that  respect  he  was  contradicted  by  the  Con 
pany  and  the  under-tenants. 

Of  the  Defendants  the  Canal  Company  only  entered  int 
evidence.  Several  witnesses  stated,  that  9  acres  38  perc 
were  wanted  for  the  purposes  of  the  navigation :  i.  e*  fc 
making  a  bason,  erecting  sluices,  wharfs,  and  places  for  lane 
ing  goods,  cranes,  weight-booms,  and  other  engines,  to  li 
used  for  the  canal.  One  witness  stated,  that  what  he  thougt 
necessary  to  be  applied  tp  the  purposes  of  the  navigation  ws 
not  sufficient  with  regard  to  the  traffic  expected :  the  Con 
pany  having  taken  other  lands  of  Sir  Thomas  Gooch.  Anothc 
witness  stated,  that  part  of  the  land  was  necessary  for  tl 
purpose  of  the  navigation ;  the  whole  was  not.  Three  acn 
one  rood  are  at  present  unnecessary  for  the  navigation. 

By  the  decree,  pronounced  upon  the  9th  of  December,  179! 
it  was  declared,  that  the  Plaintiff  at  the  date  of  the  agreemei 
was  entitled  to  the  whole  of  the  land  in  question  for  the  pu 
pose  of  building,  except  the  land  in  the  original  lease  mei 
[  *  360  ]  ^  tioned  to  have  *  been  staked  and  marked  out  for  buildiof 
and  a  reference  to  the  Master  was  directed,  to  ascertain  tl 
quantity,  &c. ;  and  to  distinguish  the  excepted  land,  and  1 
ascertain  the  quantity  of  such  part  of  the  rest  *as  was  coveic 
with  water  for  the  use  of  the  canal  navigation ;  and  how  mm 
of  the  land  covered  with  water  was,  when  the  Company  toe 
possession,  in  the  occupation  of  Guest  and  the  under-tenant 
and  it  was  declared,  that  the  Company  should  accept  a  denu 
in  perpetuity  of  all  the  lands,  subject  to  the  interest  of  Gite 
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b  the  piece  of  hnd  in  the  original  lease  mentioned  to  have  laoi. 

been  slaked  and  marked  out;  reserving  a  rent  of  25L  an  ac*e  Gough 

per  annum  for  the  whole^  except  the  last-mentianed  piece,  and  ^ 

for  that  a  proportion  of  the  rent  reserved  by  the  original  lease  Tbe 

during  the  remwider  of  the  term  thereby  granted;  and  after  W^*^**^** 

the  expiration  of  that  term  X5L  an  acre,  to  the  Plaintiff,  his  Bisminohax 

Iieini  and  assigns,  from  the  time  the  Company  took  possession*  (j^pjj^^ 

An  account  of  the  rents  was  directed ;  and  an  inquiry,  what 

oompendation  by  a  sum  in  gross  or  an  annual  rent  ought  to  be 

made  to  Guest  and  the  under-tenants  for  their  respective  in-^ 

lerests  in  such  parts  as  were  covered  with  water:  if  a  sum 

in  gross,  to  be  paid  by  the  Plaintifi^  if  an  annual  rent,  by  the 

Company,  to  Cruest  and  the  under-tenants.   An  account  was 

Erected  of  the  rents  paid  already  by  the  Company  to  Chteei 

mid  the  under-tenants  in  respect  of  the  lands>  except  those 

marked  out  for  building  in  the  original  lease ;  and  in  case  the 

compensation  to  Guest  and  the  under-tenants  shall  be  by  a 

Hum  in  gross,  it  was  directed,  that  they  repay  to  the  Company 

what  shall  appear  upon  such  account  to  have  been  received  by 

them:  but  if  by  a  rent,  that  they  deduct  and  retain  the  amount 

of  duch  rent  as  shall  at  the  time  of  taking  said  account  be  due 

to  them  rfespectively,  out  of  the  monies  received  by  them  re- 

ifpectively;  and  pay  the  overplus,  if  any,  to  the  Company* 

The  Master  was  directed  to  settle  the  proportion  of  rent,  which^ 

by  the  original  lease  ought  to  be  abated  by  the  Plaintiff  in 

lespect  of  the  lands  to  be  demised  to  the  Company,  exclwnve 

of  the  land  marked  out,  as  aforesaid.    In  injunction  was  di-» 

rected  to  res^ain  Guest  and  the  under-tenants  from  disturbing 

tke  possession  of  the  Company  under  the  demise.  This 

Pluntiff  was  durected  to  pay  the  costs  of  the  Defendants, 

except  the  Company  and  Cruest,  and  the  Company  to  repay 

to  the  Plaintiff  the  costs  he  was  directed  to  pay,  together  vrith 

bi8<iwh  costs. 

A  petition  of  rehearing  was'  presented  by  Guest  upon  the  [  361  ] 
foHowing  grounds ;  1st,  that  the  decree  is  erroneous  in  giving 
the  Plaintiff  any  present*  right  or  interest  in  any  part  of  the 
the  premises ;  upon  which  the  Plaintiff  had  not  at  the  time  he 
served  the  notice  or  at  the  filing  of  the  bill  a  bond  fide  inten- 
tion of  building  streets  or  houses :  the  building  streets  or 
bousea  being  the  only  purpose^  for  which  the  Plaintiff  waa 

authorised 
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1801.       authorised  by  the  clause  of  resumption  to  call  for  the  land; 

and  the  Plaintiff  has  proved,  that  he  had  no  -such  -intention 


GotJGU      having  stated  by  his  bill  the  agreement  with  the  Company; 
The         and  he  must  have  known,  they  could  not  take  lands  for  Uie 
Worcester  purpose  of  building  streets  or  houses,  or  any  other  purpose 
BiRMiNOiiAM        ^^^^^  of  the  cimal  only;  therefore  the  notice  was  frau- 
Canal      dulent,  to  deprive  the  Defendant  Guest  of  the  benefit  he 
CbMPAT^Y.    might  derive  by  means  of  the  canal: 

;  Secondly;  that  the  verdict  was  proceeded  upon  as  con- 
clusive evidence  against  the  Defendant  Guest g  as  to  the 
quantity  of  land  intended  to  be  applied  by  the  Company  for 
the  purposes  of  the  navigation ;  notwithstanding  the  Company 
by  their  answer  stated,,  that  they  should  want  a  larger  quantity 
•  for  such  purposes :  therefore  the  Defendant  was  not  con- 
cluded by  such  verdict ;  but  was  entitled  to  an  issue  or  some 
other  mode  of  inquiry : 

.  Thirdly;  that  the  decree  refers  it  to  the  Master  to  settle 
the  compensation,  if  any  should  be  made  to  Guest,  for  his 
right  and  interest  in  so  much  land  as  was  covered  with  water : 
whereas  the  Act  directs  all  compensation  to  be  assessed  by 
a  jury : 

.  Lastly ;  that  the  decree  has  not  directed  the  costs  of  the 
suit  to  be  paid  to  Guest;  as  it  has  directed  with  regard  to  the 
other  Defendants,  the  under-tenants. 

:  Mr.  Richards  and  Mr.  Home,  in  support  of  the  petition 
of  rehearing.  Mr.  Mansfield  and  Mr.  Thomson,  for  the 
Canal  Company.  .  Mr.  Romilly  and  Mr.  ToUer,  for  the  Plain- 
tiff, in  support  of  tiie  decree. 

[  36S  ]  Xrordf  Chancellor,  stating  the  case  very  particularty> 

deUvered  his  judgment  {56) ; 

'  >  ipO)  The  Lord  Chancellor  re-  I^ordship  said,  that,  as  thifi  was 
marked  with  disapprobation  the  a  very  compiicatod  case,  and  al- 
UDuaual  length  of  the  petitioa  of  lowing  for  the  apprehension  and 
rehearing ;  and  inclined  to  make  anxiety  of  the  party^  that  in 
the  petitioner  pay  the  expense  bringing  it  before  the  Court  no- 
occasioned  by  so  unnecessarily  thing  material  should  be  omitted, 
loading  the  record,  as  it  ap-  he  should  simply  affirm'  the 
pearcd,  against  the  advice  of  decree, 
his  Counsel :  but  afterwards  bis 
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.  It  must  be  upon  the  conviction  of  the  Legislature,  that  some  IBOl. 
very  considerable  public  benefit  will: arise .  from  such  an  under-  Gough 
taking,  that  they  give  such  large  powers  of  breaking  in  upon  9, 
private  property  by  these  Acts  of  Parliament ;  and  it  has  The 
happened  in  this,  as  in  most  other  instances,  that  the  Com-  ■• 
missioners  were  not  satisfied  with  t|ie  very  large  powers  they  Birminoham 
had*    Their  award  was  at  least  very  absurd.  C^^avy 

The  generality  of  the  latter  words  of  this  covenant  is  not   

to  be  confined  to  streets,  nor  even  to  building  houses ;  and  the 
observation  is  well  founded ;  that  the  forkner  words  being  so 
confined,  the  generality  of  the  latter  shews  a  difierent  intention. 
The  Company  by  their  answer  say,  they  want  only  9  acres 
38  perch  for  the  purpose  of  the  canal  ;  and  are  not  war* 
ranted  to  take  more:  but  I  am  clearly  of  opinion,  that  having 
made  the  agreement  with  the  Plaintiff  for  the.  greater  quan- 
tity they  could  not  retract.  With  respect  to  the  S  roods 
80  perch,  that  were  not  actually  built  upon,  my  opinion,  if  that 
had  b^n  brought'distinctly  before  the  Court,  would  have  been, 
that  if  the  jury  could  have  been  satisfied,  that  the  landlord 
had  an  intention  bond  fide  at  the  time  oi^  building  upon  them, 
and  afterwards  found,  he  could  not,  there  was  no  ground  for  thb 
Court  to  say,  that  because  that  intention  was  not  finally  acted 
upon,  therefore  the  tenant  had  an  equity.  There  is  great  diffi- 
culty as  to  frauds  upon  covenants ;  and  it  is  much  safer  to  go  by 
the  literal  construction.  Upon  that  the  Plaintiff  had  a  right  to 
resume  any  part  fbr  the  purpose  of  building  upon,  and  for  no 
other  purpose.  The  verdict,  that  the  sik  aicres  were  taken  for 
the  use  and  purpose  of  die  navigation,  is  very  loose.  K  five 
of  those  acres  were  taken  for  the  purpose  of  building  ware- 
houses, th&t  would  have  been  for  the  purpose  of  die  cove- 
nant; the  terms  of  which  are  not  restrwied  to  buildings 
of  any  particular  ^  species.  Upon  the  evidence  all  the  six  [  ^S63  ] 
acres  were  taken  for  the  purpose  of  building :  for  their  situa* 
tion,  close  to  the  town,  at  the  end  of  the  cahal,  was  most 
proper  for  wharfs,  warehouses,  or  buildings  vrithin  the  meaning 
of  the  le^.  I  will  not  say,  I  am  sure,  wharfs  are  within  the 
meaning  of  the  lease :  but  upon  the  Act  of  Parliament'  the 
Legislature  seems  to  have  considered  them  so.  They  are 
perhaps  rather  to  be  considered  as  appurtenant  to  the 
buildings;  fmd  fto,  if  wanted  for  the  enjoytnent  of  a  ware- 
bouse, 
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IWl.       home,  it  is  within  the  lease.   As  to  towing  paths,  and  the 
^^^^^     banks  of  basons,  the  decree  would  have  been  better,  if  thps^ 
9^         had  been  allowed  for.    But  I  will  not,  after  all  this  litigatiouj 
The        and  with  the  consequence  of  going  before  the  Master  for  a 
^^^i^^*^  great  length  of  tune  upon  that  point,  to  determine,  what  thai 
]BlRltiN6HAM  allowance  should  be,  reverse  the  decree  on  that  account, 
Canal     merely  because  I  should  perhaps  have  made  it  a  little  mort 
full  m  that  respect. 


fant  oat  of  its 
jorisdicUon. 


The  Decree  was  affirmed. 


1801.  MOUNTSTUART  v.  MOUNTSTUART. 

Juhf  21tk. 

The  Court  y^ORD  BUTE  and  Lord  Dumfries  were  appointed  joinl 
never  makes  guardians  of  Lord  Windsor,  an  infant  of  the  age  of  eight 
an  order  for  years,  and  his  brother  of  the  age  of  seven:  Lord  and 
taking  y^J^^  Lady  Bute  being  their  paternal  grandfather  and  grandmotheri 
and.  Lord  and  Lady  Dumfries  their  maternal  grandfather  and 
grandmother. 

The  infants  were  at  school  at  Sunbury  in  Middlesex.  Dis* 
putes  arising  between  the  guardians  as  to  their  residence 
during  the  vacation.  Lord  Dumfries  presented  a  petition; 
praying,  that  he  may  be  at  liberty  to  take  the  infants  al 
proper  times  to  Dumfries  House  in  Scotland.  This  w« 
Apposed  by  Lord  Bute  on  various  grounds. 

• 

The  Lord  Chancellor  refused  to  make  the  order  prayed 
His  Lordship  would  not  enter  into  the  particular  groanda,  09 
wjtiich  it  was  opposed;  preferring  to  rest  his  refusal  on  th< 
general  ground,  that  the  Court  never  made  an  order  for  tal^iii 
an  infimt  out  of  its  jurisdiction  ( 57 ). 

(57)  See  post,  De  Manneoille  v.  Be  Manneville,  Vol,  JC,  52,  i 
father  restrained  from  removing  bis  child  out  of  the  jurisdiction. 
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1801. 

CODRINGTON  v.  LORD  FOLEY.  Jkiic9*A,12#*. 
LORD  FOLEY  r.  CODRINGTON.  July  i4tk 

and  21  a. 

IJORD  FOLEY  by  his  will,  dated  the  19th  of  June,  1777,   Portion  qds- 

after  in  the  first  place  directing,  that  all  his  worldly  ed  oat  of  a 

estate  should  be  subject  to  the  payment  of  his  debts,  funeral  reversionary 

expences,  legacies  and  annuities,  gave  and  de\'ised  the  capit^al  '^^^ 

messuage,  called  Great  Wiiley,  and  all  other  the  messuages,  de^en^** 

manors,  lapds,  tenements,  and  hereditaments,  late  belonging  ^^^^ 

to  Thomas,  Lord  Foley,  deceased,  which  he  (the  testator)  ticular penning 

was  entitled  to  imder  his  Lord8hip*8  will,  or  otherwise,  in  the  of  the  trost 

counties  of  Worcester,  Stafford,  Middlesex,  Salop,  and  Here^  and  a  fair  con* 

yord,  (except  the  manor  of  Malpem,  and  certain  other  pre-  »tPuction  of 

mises  therein  after  otherwise  devised),  whether  freehold,  leaser  ^®  ^hole  in* 

hold,  or  copyhold,  subject  nevertheless  to  the  charge  therein- 

after  mentioned  for  making  up  the  deficiency,  if  any  should 

arise  in  paying  his  legacies  therein  mentioned,  to  and  to  the 

use  of  his  brother  Robert  Foley  and  Abraham  Turner,  their  parent  for  life 

executors,  &c.  for  the  term  of  ninety-nine  years,  to  commence  with  a  term  to 

£rom  the  testator's  decease,  without  impeachment  of  waste ;  raise  portions 

and  from  and  after  the  end,  expiration,  or  other  sooner  de-  at  twenty-one 

termination,^  of  the  said  term,  to  the  use  of  his  eldest  son  ^  marriage, 

Thomas  Foley  for  life ;  remainder  to  trustees  to.  preserve  con-     there  is 

tini^ent  remainders ;  and  from  and  after  his  decease  to  the  vt^ore^ 

and  the  mte? 

we  of  other  trustees  for  100  years,  to  commence  from  his  ^.^^^  ^^^^ 

decease ;  in  trust  for  raising  a  jointure  for  any  wife  or  wives  ed,  and  the 

lie  should  marry,  out  of  any  part  of  the  annual  rents,  issues,  contiogencies 

and  profits,  of  the  said  manors,  &c.  not  exceeding  the  yearly  have  happen^ 

^alue  of  2000/.>  or  an  annuity  or  rent-charge,  not  exceeding  whicl^ 

the  yearly  value  of  1500/.  clear  of  all  deductions;  and.to.  pay  po^Uons 

the  same  half  yearly  on  the  25th  of  March  and  29th  of  ""^^  ^  J®  P*"^» 

upon  the  gene-* 

September  :  the  first  payment  to  be  made  on  which  of  those 
days  shall  first  happen  next  aft;er  the  decease  of  Thomca  terest  is  pay- 
Foley ;  and  from  and  after  the  end,  expiration,  or  other  able,  and  the 
sooner  determination,  of  the  said  term  of  100  years,  and  sub-  porticos  most 
ject  thereto,  to  the  use  of  other  trustees,  their  executors,  &c.  ^®  raised  by 
for  a  term  of  1000  years,  to  commence  from  the  day  of  the        ®'  ^^^^ 
decease  of  his  said  son  Thomas  Foley ;  in  trust  by  and  out  o^ 
the  rents,  issues,  and  profits,  of  the  same  manors,  messuageS| 
lands,  tenementSj  and  hereditaments^  or  by  sate  or  mortgage 

thereof. 
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1801.  thereof,  or  of  a  competent  part  thereof,  or  by  other  ways 
iT^TON  n^cans,  to  levy  and  raise  any  sum  or  sums  of  money  not 
exceeding  in  the  whole  the  sum  of  SO^OOOZ.  for  and  towards 
Lord  the  portion  and  provision  of  all  and  every  the  younger  child 
Foley.  and  children  of  the  said  Thomas  Foley ^  for  such  estates,  in 
such  proportions,  under  such  restrictions,  and  to  be  paid  to 
him,'  her,  or  them,  at  such  time  and  times,  and  with  such 
mterest  or  maintenance,  as  the  said  Thomas  Foley  should  by 
any  deed,  will,  or  appointment,  by*  him  to  be  executed  m  the 
presence  of  two  or  more  witnesses,  limit,  declare,  tit  appoint; 
and  for  want  of  such  limitatioli,  declaration,  or  appoint- 
ment, to  be  equally  divided  between  them,  if  more  than  one, 
share  and  share  alike ;  and  from  and  after  the  end,  expiration, 
or  other  sooner  determination,  of  the  said  term  of  1000  years, 
and  subject  thereto,  to  the  use  of  the  first  and  other  sons 
of  the  said  Thomas  Foley  in  tail  male ;  with  remainders  to 
the  lise  of  Edward  Foley ^  the  testator's  second  son,  and  his 
.  fivst  and  other  sons,  and  Andrew  Foley ^  his  third  son,  and 
his' first  and  other  sons,  in  strict  settlement;  with  the  like 
powers  to  his  said  sons  of  making  jointures  and  charging  por- 
tions;, with  similar  remainders  to  the  daughters  of  the  tes- 
tator and  their  sons  successively ;  and  then  to  the  daughters 
of  his' sons  and  daughters  respectively,  as  tenants  In  common; 
remainder  to  his  brother  in  tail ;  remainder  to  his  sister  in 
fee. 

The  testator  then  declared  his  will  to  be,  that  all  the 
messuages  or  tenements,  which  he  held  by  lease  from  the 
trustees  or  devisees  of  the  late  Countess  Dowager  of  Oxford 
in,  the  county  of  Middlesex ^  should  go  and  be  eiyoyed  by  his 
said  trustees  and  such  person  and  persons^  upon  such  con- 
ditions, uses,  trusts,  intents,  and  purposes,  as  the  said  manor 
of  Witley  and  other  the  estates  of  the  said  Thomas  Lord 
Foley  deceased  therein  before  limited,  as  far  as  the  nature 
thereof  would  admit;  a|id  he  gave  all  other  the  leasehold 
estate's,  late  of  the  said  Thomc^s  Lord  Foley,  which  he  (the 
testator)  was  entitled  unto  by  virtue  of  his  Lordship's  will, 
to  Robert  Foley  and  Abraham  Turner,  their  executors,  5fc. 
for  and  upon  the  same  uses  and  purposes  as  the  manor  of 
Witley  and  other  the  estates  of  the  said  Thomcts  Lord  Foley, 
as  therein  before  limited,  or  as  near  as  by  the  tenure  thereof 
the  same  could  be  limited;  with  the  power  of  renewing  such 
pf  the  said  leases  as  were  renewable. 
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The  te8.tator  then  devised  other  estates  in  the  county  of  1*801. 
Hereford^  to  Robert  Foley  and  Abraham  Turner^  their  exe-  q^j^^^^^^j.^^ 
cators,  &c.  for  a  term  of  101  years,  to  commence  from  the 
day  of  hi&.decease9  without  impeachment  of  waste;  and  after  IjOvA 
the  end,  expiration,  or  other  sooner  determination,  of  that  'BoiXTm 
term,  and  subject  thereto,  to  Edtbard  Foley  for  life  ;  re- 
mainder to  trustees  to  pwserve  contingent  remainders;  re- 
mainder to  trustees  for  102  years,  to  commence  from  his 
decease,  without  impeachment  oif  waste,  in  trust  for  raising 
a  jointure  of  1^00/.  a^year  out  of  the  annual  rents,  issues, 
and  profits,  &c«  (as  expressed  in  the  .Hmitations  of  the  other 
estates  to  the  eldest  son);  and  from  and  immediately  after 
the  end,  &c.of  that  term,  to  trustees  for  dOO  years,  to  com- 
mence from  the  death  of  Edward;  in  trust  by  thewaya  and 
means  aforesaid,  or  by  any  other  ways  and  means  to  levy  and 
raise  portions,  not  exceeding  10,000/.,  for  his  younger  chil- 
dren, for  such  estates,  in  such  pbrtbns,  under  such  re- 
strictions, and  to  be  paid  at  such  times,  as'  Edward  Foley 
diould  by  deed  or  will  appoint ;  and  for  wtot  of  appointment 
equally;  and  from  aiid  after  the  end  or  other  determination, 
of  that  term  to  his  first  and  other  sons  in  tail  male ;  with 
similar  remainders  to  Andrew  and  his  sons  aiid  Thomas  and 
htt  sons  successively;  and  then  to  the  daughters  of  the 
testator,  &c. 

The  tesiator  devised  other  estates  to  the  use  of  his  son 
Andrew  for  life ;  remainder  to  trustees  to  preserve  contingent 
leinainders ;  remainder  to  trustees  for  98  years,  to  commence 
firom  his  decease,  without  impeachment  of  waste ;  in  trust 
for  raising  an  additional  increase  of  jointure  for  his  present 
or  any  after-taken  wife,  out  of  all  or  any  part  of  the  annual 
Tents,  issues,  and  profits,  &c.  (as  in  the  other  limitations) 
2iot  exceeding  400/.  a  year;  and  from  and  immediately  lifter 
the  end  or  other  sooner  determination  of  that  term,  and  sub- 
ject diereto,  to  trustees  for  999  years,  to  commence  from  the 
decease  of  Andrew  Foley  \  in  trust  by  the  ways  and  means 
aforesaid,  or  by  any  other  ways  or  means  to  levy  and  raise 
any  sum,  not  exceeding  10,000/.  for  and  towards  the  addih 
tional  portion  of  his  younger  children,  for  such  estates,  &g. 
(as  in  the  limitations  to  Edward  ) ;  and  with  similar  remisdnders 
to  his  first  and  other  sons,  and  Edward  and  Thomas  and  the 
testator's  daughters,  and  their  sons  respectively,  &c. 
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leof.  The  trusts  of  the  tenns  of  99  years  and  101  years  were 

CiOD^iNOTON  ^^^^^  ^  ^»  Aat  the  said  Robert  Foley  snd  Abraham  Tur^ 
V.         ner,  and  the  survivor^  &c«  should  take  the  rents,  issMes, 

I^'^  and  profits,  of  all  the  manors,  &c.  and  cut  timber  afld  un- 
FOLBT,  derwood  as  they  shaD  think  proper,  not  exceeding  3000/.  in 
one  year ;  and  out  of  those  funds  and  the  rents,  &c«  in  the 
first  place  according  to  their  will  and  pleasure,  and  not  other- 
wise, allow  yearly  or  oftener  to  or  for  the  use  of  his  sotis 
Tkamas  axkd  Edtoard  Foley  any  sum  or  sums  of  money,  not 
exceeding  in  th«  whole  in  any  one  year  6000/.,  until  such  of 
their  debts  as  were  then  jprovided  for  and  should  be  due  at 
his  decease  should  be  discharged ;  and  in  the  next  jdaoe  to 
pay  and  discharge  a  mortgage,  and  all  such  of  the  debts  of 
his  said  two  eldest  sons  and  the  interest  due  thereon  respec- 
tively as  in  any  schedule  or  schedules  annexed  to  his  said  will, 
or  in  any.  other  schedule  or  schedules  by  him  hereafter  to  be 
made  and  subscribed,  should  be  contained;  or  as  they.  Ins 
said  trusteies,  in  then*  judgment  and  discretion  should  think 
fit  and  expedient ;  but  so  as  that  neither  his  said  sons  nor 
their  creditors  should  have  any  interest  in  or  power  orer  the 
estates ;  and  after  the  decease  of  his  said  sons,  and  payment 
of  the  debts,  &c«  tiie  terms  to  attend  the  inheritance. 

The  will  then  contuned  provisions,  that  in  case  of  the  deatii 
of  his  eldest  son  withcnit  issue  male,  Edward  and  his  sons 
should  tske  the  estates  devised  to  him and  Andrew  and  his 
sons  all  the  other  estates,  except  some  devised  to  be  sold ;  and 
that  the  portions,  legacies,  &c.  under  the  will  should  be  in 
satisfaction  for  all  portions,  &c.  under  the  marriage  settiemeQt 
of  the  testator.  Then  aA;er  some  directions  as  to  legacies 
and  an  annuity,  he  charged  all  the  estates  devised  to  him  by 
Thomas  hard  Foley,  and  not  herein  devised  to  be  sold,  with 
ao  much  as  his  personal  estate  should  be  deficient  to  answer 
the  legacies  herein-before  given,  or  to  be  given  by  any  codicil; 
and  he  devised  other  estates  in  trust  to  be  sold;  and  the  mo- 
ney to  be  applied  in  payment  of  his  legacies  and  annuity,  as 
aforesaid,  and  afterwards  of  tiie  scheduled  debts,  as  die 
money  under  tiie  terms  of  99  years  and  101  years.  He  then 
gave  several  legacies,  and  among  them  to  his  grand-daughter 
Caroline  Georgiana  Harriet,  daughter  of  Thomas  ^  Foley, 
BOOOL 
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.  The  testator  by  a  codieU,  taking  notice  of  the  d^atll  of  1801. 
Abraham  Turner,  appointed  his  son  Andrew  Foley  a  tru£tee  q^^^^^^qj/^ 
in  his  stead.  v. 

Lord 

The  testator  died  some  time  afterwards;  leaving  ThomOM  foiMt^ 
Lord  Foleif  his  eldest  son  and  heir^  and  tenant  for  Ufe  under 
the  will;  who  died  in  1793;  leaving  TAomo^  LordFo/ey,  his 
only       And  one  daugh^r  CaroUne  Georgiana  Harriet,  his 
only  younger  child;  who  in  1796  married  Christopher  Codring-- 
tan.  Esquire;  and  by  the  settlement,  previous  to  that  mafriage* 
dated  the  8th  of  August,  1796,  reciting,  that  the  last  L<nr4 
Foley  had  died  without  having  executed  any  appointment 
respecting  the  said  sum  of  30,0002.  and  that  MissjPo/ey  was 
becombe  entitled  to  the  whole  of  that  sum;  and  that  it  ha^ 
been  agreed,  that  the  said  sum  should  immediately  after  the 
intended  marriage  become  the  absolute  property  pf  Mr.  Cod-' 
rington,  and  that  the  surviving  trustee  of  the  term  of  lOOD 
years  should  covenant  to  assign  the  residue  of  the  said  term 
to  him,  as  soon  after  the  marriage  as  it  could  convenieDtly  he 
done,  byway  of  mortgage  for  securing  the  said  sum  of  30,000/# 
with  interest  from  the  5th  of  July,  1796,  to  which  time  aQ 
interest  on  Ae  said  sum  had  been  paid,  it  was  witnessed,  and 
the  trustee  covenanted  accordingly. 

By  other  indentures  of  the  same  date,  reciting,  that  Mr.  Cod^ 
rington  was  desirous  of  making  the  said  30,0002.  a  provisioif 
for  his  daughters  and  younger  sons  by  ,the  said  marriage,  hff 
covenanted,  that  he  would,  after  the  said  mortgage  to  be  made 
to  him,  assign  the  same,  upon  trust  to  permit  him  to  receive 
the  interest  of  the  said  30,000/.  for  his  life ;  and  after  his  dt^ 
cease  to  pay  the  said  sum  of  30,0002.  amongst  all  his  younger 
chfldren  by  the  said  marriage,  in  such  diares  and  prepor-^ 
tioDB  as  he  and  Mrs.  Codrington  should  appoint^  ^  thereiif 
xnentioned;  with  various  provisioivi  in  defaolt  of  appointment  f 
and  in  case  there  should  be  no  younger  child|  who  shoMhi 
1>ecoQie  entitled  to  the  said  sum  of  30,000/.  upon  trust  for 
Mr.  Codrington,  his  executors,  &c. ;  with  a  power  to  *the 
trustees  with  the  consent  of  Mr.  and  Mrs.  Codrington  to  call 
in  the  30,000/.  and  invest  it  in  the  funds  in  the  names  of  tb^ 
trustees. 
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1801.  By  indentures/ dated  the  Ist  o{  SepiSmber,  1796^  HHeMT^ 

CoDRiKOTON  trustee  of  the  term  of  1000  years  assigned  to  Mr.  Cod- 

rington;  to  *hold  for  the  residue,  of  the  term,  subject  to 

J^Td  redemption;  if  Liotd  Foley  or  the  person^  who  for  the  time 
FoLXT.  being  should  be  entitled  to  the  premises  comprised  in  the 
[  •SSQ  ]  term  immediately  expectant  on  the  determination  thereof 
should  pay  to  Mr.  Codrington  the  sum  of  S0,000/.  with  the 
interest  due  thereon  from  the  dth  of  Jtdy^  1795,  on  the*  Ist 
.of  March  next ;  and  by  indentures,  dated  th^  2d  of  September^ 
1796,  Mr.  Codrington  assigned  and  transferred  the  said  sum 
of  S0,000/.  and  the  interest  to  become  due  firom  the  marriage 
and  all  his  interest  in  the  term  of  1000/.  years ;  to  hold  for 
die  residue  of  the  term,  subject  to  redemption,  as  aforesaid; 
fo  have  and  receive  the  said  sum  of  30,000/.  and  the  interest 
thereof  to  become  due  from  the  marriage  upon  the  trusts 
and  for  the  intents  and  purposes  expressed  concerning  the 
said  sum  and  interest  in  the  settlement,  dated  the'  8th  o^ 
August,  1796.  The  trusts  of  the  term  of  100  years  were 
wtisfifed. 

The  bill  in  the  first  cause  was  filed  by  Mr.  and  Mrs.  Codr- 
rington,  and  their  children,  four  infant  daughters,  agunst- 
Lord  Foley,  who  was  under  the  age  of  twenty-one,  about=^ 
eighteen,  and  the  trustees  of  the  term  of  1000  years ;  praying 
an  account  of  the  principal  and  interest  due  on  the  security^ 
of  the  premises  comprised  in  the  term  of  1000  years ;  that- 
what  shall  be  foimd  due  may  be  paid  by  the  Defendants 
'  Lord  Foley  to  the  other  Defendants  upon  the  trusts  of  the 
'  settlement ;  or  that  Lord  Foley  and  all  other  persons  aititled 
to  redeem  may  be  foreclosed ;  and  that  what  shall  be  coming- 
from  the  sud  account  may  be  raised  by  sale  of  a  sufficient 
part  of  the  premises  comprised  in  the  term  of  1000  years ; 
and  ihat  the  trustees  may  be  directed  to  pay  the  PlaintifT^ 
Christopher  Codrington  what  shall  appear  to  be  due  for 
arrears  of  interest  of  the  said  sum  of  30,000/. 

The  trustees  of  the  term  by  their  answer  adjtnitted  that  the 
interest  made  payable  upon  the  sum  of  30,000/.  is  at  the  rate 
of  4  per  cent,  only ;  that  no  payment  had  been  made  on  that 
account ;  and  that  the  Plaintiffs  had  applied  to  them  to  rdse 
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thftt  sum  and  the  interest  due,  or  at  least  to  procure  the  1801. 
mterest  to  he  raised  to  5  per  cent.  CoDwi^TOW, 

The  Defendant  Andrew  Foley ^  the  surviving  trustee  in  the  t?. 
terms  of  98  years  and  101  years^  and  also  one  of  the  trustees  ^^d 
in  the  ♦  marriage  settlement  of  the  Plaintiffs,  by  his  answer  Foley. 
stated,  that  under  the  trusts  of  these  terms  the  yearly  sum  of  f  *S70  ] 
60002.  was  paid  in  the  proportion  of  4000/.  to  the  testator's 
son  ThomoM  Foley  during  his  life,  and  2000/.  to  his  son 
Edward  Foley ;  which  latter  payment  still  continues ;  that 
th^  debts  upon  bonds  and  notes  and  by  simple  contract  at 
the  testator's  death  amounted  to  87,800/. ;  great  part  of  which 
has  been  since  paid  under  the  trusts  of  those  terms ;  all,  that 
remains  unpaid,  amounting  only  to  about  12,1  IS/. ;  which  the 
Defendant  believes  will  be  wholly  satisfied  by  Midsummer  180S. 
He  fartheif  stated,  that  at  the  testator's  death  several  other 
soma  were  due  from  his  sons  Thomas  and  Edward  Foley  for 
principal  monies  advanced  to  them  in  the  purchase  of  annuities 
granted  by  them  to  the  amount  of  120,454/.,  exclusive  of  a 
large  sum  due  for  arrears ;  and  the  annuity  creditors  in  1792 
agreed  to  release  all  chums  for  arrears  of  their  respective 
amiuities,  and  to  accept  their  principal  money  originally  ad- 
vanced by  them,  on  having  the  said  principal  secured  by 
aonual  instalments  of  8000/.,  but  without  interest,  out  of  the 
troat  estates  comprised  in  the  terms  of  99  years  and  101  years* 
That  object  was  carried  into  effect  by  indentures,  dated  the 
Ist  of  March  f  1793 ;  under  which  the  sum  of  56,000/.  has 
1)een  paid  by  instalments  in  part  discharge  of  the  principal 
sum ;  in  respect  of  which  64,454/.  remains  a  charge  on  the 
tnist  estates. 

The  answer  suggested,  that  the  Defendant  cannot  concur 
in  raising  the  principal  sum  of  S0,000/.  or  increasing  the  in- 
terest on  account  of  the  infancy  of  the  I)efendant  Lord  Foley, 
and  the  trusts  of  the  term  of  99  years  not  being  ftdly  per- 
formed. The  Defendant  farther  insisted,  that  in  case  these 
impediments  should  not  be  considered  sufScient ;  yet  as  the 
Plaintiff  Mr.  Codrington  previously  to  the  execution  of  the 
settlement  expressly  promised  and  agreed  to  wait  for  the 
prmdipal  and  interest,  until  Lord  Foley  should  attain  the  age 
of  twenty-one,  and  the  assignment  of  the  term  to  the  Plaintiff 
bdng  made  under  a  persuasion,  that  he  would  not  attempt 

Voi,.VL  CC  to 
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leai.  to  make  the  same  available  to  enforce  payments  piejudicial 
^  to  Lord  Foley,  until  the  trusts  of  the  prior  term  of  99  years 

GODRINGTON  .       /  i  i  t      :i  V»  »  .     ,  , 

9,         were  satisned,  or,  at  least,  until  Lord  roley  attained  the  age 
Lord        of  twenty-one,  the  Plaintiffs  are  not  entitled  to  the  relief 
PoLBT.  prayed. 

r  371  ]  The  agreement  of  Mr.  Codrington  to  wait,  till  Lord  Foley 
should  attain  the  age  of  twenty-one,  was  also  set  up  by  the 
answer  of  Edward  Foley ;  and  according  to  the  answers  and 
the  evidence  of  an  agent  the  circumstances  were  these*  The 
agent  being  in  JtUy  1796  sent  to  London  to  take  instructions 
for  the  settlement  informed  Mr.  Codrington  of  the  situation 
of  Miss  Foley  s  fortune ;  explaining  the  trusts  of  the  will ; 
and  particularly,  that  she  was  entitled  to  5000/.,  a  legacy  firom 
her  grand-father,  and  also  to  the  said  sum  of  30,000/.,  as  the~~ 
only  younger  child  of  her  father,  carrying  interest  from  hif  "s 

death  in  1793,  charged  on  all  the  estates  of  Lord  Foley  com  

prised  in  the  term  of  99  years.    The  deponent  then  statec^BI 
^e  trusts  of  the  terms  of  99  years  and  101  years,  the  amounMM; 
t>f  the  debts,  with  which  the  estates  were  charged^  and  th<=MP 
progress  that  had  been  made  in  reducing  them ;  and  Mr.  Cod  ^- 
riaigton  having  heard  the  statement  said,  as  that  was  th*—  e 
situation  of  Miss  Foley'js  fortune,  he  would  wait  till  Lord  Fole^^ 
came  of  age ;  but  wished  to  have  the  5000/.  as  soon  as  it  coul  d 
be  got  in.    The  answers  and  evidence  represented  the  geiier 
understanding  of  all  persons  concerned  in  the  settlement 
have  been,  that  Mr.  Codrington  must  wait,  till  the  trusts 
the  terms  of  99  years  and  101  years  were  satisfied,  or  t^SU 
Lord  Foley  should  be  of  age ;  and  stated,  that  the  interes^ 
upon  the  sum  of  30,000/.  was  made  to  commence  from  tB:^ 
fith  of  July,  1795;  as  Mr.  Andrew  Foley  had  a:dvanc«^d 
money  for  Miss  Foley's  education ;  and  it  was  agreedj  itt»e 
-sums  advanced  for  that  purpose,  which  amounted  to*  t^<^ 
years*  interest,  should  b^  deducted  from  the  inteirest  of  tb^ 
30,000/. 

The  Cross  Bill  prayed,  that  the  trusts  of  the  terms  of 
99  years  and  101  years  should  be  fully  satisfied,  befiore  those 
of  the  term  of  1000  years  should  be  executed. 

An  objection  was  -taken  on  the  part  of  the  PlaiBtii&  to  the 
admission  of  evidence,  as  being  in  contradictioii  to  t)ie  dee^. 
Tfaftt  objection  was  over-ruled,  and  the  evidence  fefbd :  the 

Lord 
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lord  OkNi^tfor  declaring  it  admissible  to  the  pointy  that  1801. 
haviDg  it  distinctly  before  him  he  understood  his  right ;  and  ^qj^^^^-qj,! 
ga¥e  it  up.. 

Lord 

Mr.  SMoH  and  Mr.  RQn^Uy,  for  the  Plaintiffs.  Foley. 

The  objections  against  raising  this  portion  are,  firsts  that 
as.it  is  to  be  raised  out  of  *  a  rcTcrsionary  term  it  cannot  be     [  *372  ] 
•made  available,  until  the  trusts  of  the  preceding  term  are 
satisfied :  Sdly,  that  the  Plaintiff  has  waived  his  right. 

Upon  the  first  objection,  there  is  no  such  absolute  rule; 
though  the  Court  leans  against  that  construction,  if  they  can 
discover  any  circumstances,  i^fording  an  inference,  that  the 
portion  was  not  to  be  raised,  till  the  term  came  into  posses- 
wm»  None  of  the  reasons  usually,  assigned,  for  the  sake  of 
jthe  reversioner,  &c.  apply  to  this  case.  This  is  no  more  in 
the  discretion  of  the  Court  than  in  the  option  of  the  trustees ; 
M  liord  Maccle^eld  says  in  Sandys  v.  Sandys  {58).  How 
could  this  power  be  executed,  so  long  as  the  trusts  of  the 
preceding  term  remained  unsatisfied,  but  by  the  trusts  of  the 
reversionary  term.  It  is  true,  the  children  of  Lord  Foley, 
the  son,  conld  not  have  their  portions  raised  in  the  life  of 
•their  father.  That  the  children  may  not  be  independent  of 
their  father,  and  many  other  reasons,  operate  to  that :  but 
after  the  death  of  the  father  the  natural  time  for  raising  the 
portions  arrives.  No  argument  arises  firom  the  legacy  of 
5000^  to  Mrs.  Codrington.  Only  one  child  was  born  at  the 
date  of  the  will ;  and  the  testator  could  not  know,  what  num- 
ber pf  children  there  might  be.  It  cannot  therefore  be  con- 
te^d^dt  that  his  bounty  to  her  was  to  be  a  satisfaction,  till 
tha  ^o^ier  provision  could  be  conveniently  paid. 

Th^  cases  upon  this  subject  are  very  numerous.  Greaves 
Uf^m^on  ( 59 ),  Carbett  v.  MaidweU  ( 60 ).  Certaiply  the  for- 
mer of  these  cases  has  been  much  observed  upon ;  and  was 
not  approved  in  Reresby  v.  Netvland  {&\) :  but  the  latter 
been  followed.  Gerard  y.  Gerard {Gl^)^  Stanffarth  v. 
^ku^farii  (63).    In  Butler  v.  Duncomb{64f)  there  was  an 

express 

<51l)  I  P.  WiU.  707  ;  sea  709.       (62)  2  Verfi.  458. 

(59)  Sir     Janet,  201.  (63)  2Vm.  460. 

(60)  1  Salk,  158.  "  (61)  1  P.  WiU.  448.. 
(»).2^,m//.p3. 
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1801.  express  provision  for  raising  the  portion  after  ihe  ccnmnenee- 
ment  of  the  term.  Those  cases  were  very  strong.  In  Pier- 
point  V.  Lord  Cheney  (65)  the  question  was,  whether  ifiterest 
Lord  should  be  raised  by  mortgaging  a  reversionary  term.  The 
FoLBT.  principle  to  be  extracted  from  all  the  cases  is,  that  unlesc 
something  appears  upon  the  face  of  the  instrument  to  post 
pone  the  raising  of  the  portion,  it  is  to  be  raised,  though  -out 

[  ♦878  ]  of  the  reversionary  ♦term.  RavenhiUY.  Dansey  {06).  Bronu 
V.  Berkeley  (67);  in  which  case  it  was  refused;  because  the 

^  maintenance,  which  was  to  precede  the  portion,  was  not  to 

commence,  until  the  estate  of  the  trustees  should  take  efieci 
in  possession.  Hebblethwaite  v.  Cartwright  (68)  before  Lord 
Talbot;  who  was  Counsel  in  most  of  the  preceding  caaea 
before  Lord  Macclesfield.  Stanley  v.  Stanley  (69),  Hall  v, 
Carter  (70).  Stevens  v.  DethicJc{^\)  turned  upon  the  distinc- 
tion taken  in  Brome  v.  Berkeley.  Lyon  v.  The  Duke  of  Chan' 
do9{72).  In  Smith  v.  Evans  {7S)  Lord  Northington  adopti^ 
the  ideas  of  those  Chancellors,  who  had  refused  it,  and  o; 
those,  who  liad  done  it ;  and  observed,  that  the  inconvenienci 
of  a  younger  child  starving  for  want  of  his  portion  is  as  great 
as  the  injuring  the  estate  of  the  eldest  son  by  raising  th< 
portion  out  of  the  reversion.  The  last  case  is  Lady  Clintot 
V.  Lord  Robert  Seymour  (74);  in  which  the  Master  of  th 
Rolls  observes,  that  Lord  Macclesfield  in  Pierpoini  v.  Lon 
Cheney  thought  himself  bound  to  raise  the  maintenance,  i 
the  infant  wanted  it ;  and  only  directed  the  inquiry  to  see 
whether  it  would  be  for  her  benefit,  and  would  leave  suffi 
cient  for  her  portion.  It  is  plain  therefore,  that  with  all  thii 
reluctance  the  Court  has  considered  itself  bound ;  where  i 
could  be  seen,  that  the  payment  was  not  to  be  postponed 
The  result  is,  that  the  Court  must  find  something  to  resis 
the  application  of  this  doctrine.  The  objection  upon  wUd 
the  Court  have  hesitated,  the  father  having  been  tenant  to 
life  in  most  of  the  cases,  does  not  exist  in  tiiis.  No  timi 
being  limited  for  payment  of  the  portion,  and  the  ten 

commendAj 

(65)  1  P.  WiU.  488.  (70)  2  Atk.  364. 

(60)  2  P.  WiU.  179.  (71)  3  Atk.  39. 

(67)  2  P.  WiU.  484.  (72)  3  Atk.  416. 

(68)  For.  31.  (73)  Amb.  6S3. 

(69)  1  Atk.  549.  (74)  Ante,  Vol.  IV,  440. 
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commencing  upon  the  father's  death,  it  would  carry  interest  IdOl. 

from  that  time.    The  question  in  all  the  cases  has  been  with  (jQD^J^T.Qjf 

the  person  entitled  to  the  estate,  contending,  that  raising  it 

by  anticipation  would  be  an  injury  to  him.   Those  cases  have  Lord 

no  analogy  to  this ;  in  which  the  Defendant  is  entitled  to  an  F.olbt* 

estate  tail,  not  to  commence,  till  this  portion  is  paid.  What 

principle  of  equity  is  there  for  postponing  the  raising  of  this 

portion  to  his  estate  tail?    It  appears  by  the  answer  that  all 

Ae  incumbrances,  the  subject  of  the  prior  trusts,  have  been 

paid,  except  12,500/. ;  and  that  might  have  been  paid  long 

ago  by  the  rents  and  profits ;  and  then  this  sum  of  30,000/. 

would  have  been  the  first  charge.    The  Plaintiff  only  ♦desires     [  ♦374  ] 

the  arrears  of  interest  from  1795;  to  which  time  it  was  paid ; 

and  that  the  interest  may  be  raised  from  four  to  five  per 

ceni. 

Upon  the  second  point,  there  is  nothing  amounting  to  a 
waiver  of  the  right.  The  Plaintiff  acquiesces  in  the  repre- 
sentation, that  he  can  have  neither  principal  nor  interest,  till 
the  prior  trusts  are  satisfied:  but  that  representation  is  founded 
in  mistake ;  and  therefore  cannot  affect  the  right.  A  waiver 
presupposes  an  admission  of  the  right :  but  it  was  represented 
to  him,  and  understood  by  all  parties,  that  he  had  no  such 
light.  Afterwards,  when  his  right  was  discovered,  be  calls 
upon  them.  It  ought  to  be  shewn,  that  being  aware  of  his 
Tight  he  contracted  to  give  it  up :  but  the  evidence  amounts  , 
4)nly  to  this,  that  he  acquiesced  in  that  untrue  statement 
without  inquiry. 

Mr.  Mansfield  and  Mr.  Lewis,  for  the  Defendant. 
Upon  the  first  questbn,  with  respect  to  the  inconvenience^ 
there  is  no  fund  for  the  interest ;  and  as  to  the  principal, 
nothing  could  be  more  ruinous  than  raising  this  portion  by  this 
reversionary  term.  It  is  to  be  postponed,  not  to  the  end  of 
the  term  of  99  years,  but  to  the  period,  when  the  prior  trusts 
shall  be  satisfied ;  which  trusts  are  very  peculiar.  This  por- 
tion ia  to  be  raised  by  sale  or  mortgage,  by  the  common  words ; 
but  it  is  impossible  to  obtain  a  mortgage,  and  a  sale  must  be 
extremely  disadvantageous.  Nothing  could  be  raised  during 
Lord  Folej^s  life ;  and  till  those  trusts  are  satisfied,  he  could 
,npt  be  entitled  to  any  thjng.  There  is  no  more  difi^culty  in 
'    *  supposing, 
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Idol.  supposing/ the  testator  would  shut  out  his  griind-^a^hter,^ 
/n  ^      than  his  son,  till  those  debts  should  be  paid.    Iti  the  course 

CODRI NOTON  Ml  -J  J 

t7.  of  the  next  year  all  the  debts  remaining  will  be  paid ;  and 
Lord        then  Lord  JFbfcy  ' sufFeriiig  a  recovery  can  pay  the  portion 

FoLBT.  without  embarrassment.  All  the  questions  in  those  cases  alrose 
upon  the  circumstance,  that  the  parent  was  living; ;  and  it  in 
cij^rious  to  observe,  upon  what  circumstances  they  turned  i 
every  Lord  Chancellor  regretting,  when  considering  himself 
bduhd  to  raise  the  portion.  Great  discretion  is  reposed  in 
the  trustees  as  to  all  except  the  scheduled  debts.  After  those 
are  paid,  the  incumbrances  will  be  no  more  than  the  instal-* 
ments  of  8000/.  a-year  for  a  few  years,  and  a  cleat  fund  will 
remain  beyond  that  of  several  thousands.    The  intention  was, 

[  *375  ]  that,  whenever  the  condition  of  the  *fund  was  such  as  to 
leave  sufficient  disincumbered  for  payment  of  this  portioi^ 
then  the  portion  should  be  raised ;  and  it  could  not  be  in- 
tended to  be  raised,  until  the  fund  should  be  sufficiently 
disincumbered. 

Upon  the  question  of  waiver  the  Plaintiff  agreed  to  waitj 
at  least  till  Lord  Foley  should  be  of  age:  his  solicitor  aiid 
conveyancer  having  the  will  before  them.  Under  these  cir* 
cumstances  will  the  Court  do  this  contrary  to  that  agreement ; 
when  Lord  if^ofey  will  be  of  age  in  a  few  months:  no  fiind  now 
existing :  every  guinea  of  the  rents  and  profits,  except  what 
•  is  absolutely  necessary  for  maintenance,  being  appropriated 
to  the  debts  ?  The  legacy  of  5000/.  is  evidence  against  thift- 
attempt. 


Lord  Chancellor  (after  stating  the  case  very  ^particu- 
larly.) 

J[mly21th.  Under  these  circumstances  the  Plaintiffs  say^  they  are  €D- 
titled  to  have  this  sum  .  of  30,000/.  raised,  with  5 /i^r  ctfn/, 
interest*  If  they  can  succeed  in  having  it  raised,  by  the  effect 
of  raising  it  they  will  of  course  receive  6  per  cmt.f  for  al 
present  money  cannot  be  got  at  4  per  cent,,  the  ordinary  in- 
terest of  the  Court.  The  claim  is  resisted  upon  two  grounds: 
first,  that  under  the  effect  of  the  will  they  are  not  entitled  «t 
present  to  have  this  sum  raised,  nor  to  have  the  interest  either 
at  4  or  5  per  cenU  paid ;  founded  upon  this  farther  objection, 

that 
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that  &e  tnisis  of  the  terms  of  99  years  and  lOI  years  are  not  l$Ol. 
yet  satisfied ;  and  though  the  interest  will  run  on,  while  those 
Idrusts  are  unsatisfied,  yet  that  neither  principal  nor  interest 
can  be  raised,  till  those  trusts  are.  satisfied.  Lord 

The  second  objection  is,  that  if  according  to  the  rules  of  Fomy* 
the  Court,  independent  of  the  circumstances  of  the  Plaintiff's 
conduct^      is  entitled  to  have  that  sum  raised  and  the  inte- 
rest paid,  yet,  attending  to  the  circumstances  of  his  conduct 
prior  to  and  during  the  treaty  of  marriage,  one  part  of  the 
terms  of  the  contract  is,  that  this  sum  should  not  be  raised; 
and  with  a  view  to  the  convenience  of  the  estate  under  all  the  * 
circumstances  at  the  time  of  the  marriage  he  entered  into  a 
eontract,  bargaining  not  to  have  that  sum  raised  nor  the  inte-? 
rest  paid,  till  the  trusts  of  those  terms  are  satisfied. 

As  to  the  latter  ground,  I  am  perfectly  satisfied  upon  the     [  S76  ] 
mnsmers  and  the  evidence,  that  it  is  impossible  to  sustain  that 
ground  of  defence.    The  whole  of  the  case  upon  that  amounts^ 
mmply  to  this ;  that  every  party  in  that  treaty  took  it  for 
granted,  that  the  effect  of  the  will  was,  that  this  money  could' 
MOt  be  raised;  and  the  Plaintiff's  conduct  comes  to  no  more 
dim  this;  that  such  a  representation  being  made  to  him,  and- 
Aose,  who  advised  him,  understanding  it  so,  he  expressed 
bis  willingness  to  marry,  notwithstanding  that  part  qf  Mrs.  Cod- 
rmgion's  fortune  could  not  come  into  possession,  till  the  trusts 
of  those  terms  should  be  satisfied.    There  is  no  ground  to 
hnpute  a  breach  of  contract  to  the  Plaintiff  in  fiiipg  this  bilL 
It  will  be  more  accurately  represented  by  putting  it  thus; 
that  if  he  was  entitled  to  it,  no  one  asked,  him  to  give  it  up ; 
if  it  was  matter  of  doubt,  it  was  not  the  intention  of  the  par- 
ties to  conta'act  Upon  it  as  matter  of  doubt,  and  to  decide 
m  iSie  contract  the  doubt  as  against  Mr.  Codrington :  but  they 
iSr  took  it  for  granted,  there  was  no  power  in  the  trustees  tor 
raise  this ;  and  therefore  there  could  be  no  title  in  him  to  call- 
for  it.   The  proposal  was  made  on  the  one  hand  under  that 
j^Bsuasion ;  and  under  that  persuasion;  as  matter  of  perauar 
sion  and  not  of  contract,  the  marriage  was  had. 

The  cause  was  argued,  and  very  ably,  with  reference  to  a 
great  number  of  cases,  which  have  not  a  very  direct  applica- 
tkm  to  ^e  question  furnished  by  this  particular  wilL  Most 
of  those  cases,  I  may  say,  all  of  them,  were  cases,  in  which 

tlie 
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the  question  was,  whether  the  portion  was  to  be  raised  without 
prejudice  to  some  life  estate  antecedently  Umited  and  then 
existing.  Previously  to  the  case  of  Corbett  v.  MaidweU{75) 
there  had  been  some  cases,  which  have  been  treated  in  sub-- 
sequent  cases  as  very  strong :  particularly  Greaves  v.  Maiti' 
son  ( 76) ;  with  regard  to  whioh  I  observe  in  Carbeii  v.  Maidwell, 
Lord  Cooper  does  not  seem  in  any  degree  to  disapprove  of  it. 
He  lays  down  the  rule  thus : 

1st.  That  though  a  term  is  limited  in  remainder  to  com- 
mence  after  the  death  of  the  father,  yet  if  the  trust  is  to 
"  raise  a  portion  payable  at  the  age  of  eighteen  or  day  of 
[•877  ]        marriage,  without  *  question  the  daughter  shall  not  wait  the 
death  of  her  father ;  but  at  the  age  of  eighteen  or  marriage 
may  compel  a  sale  of  the  term." 

2dly,  So  it  is,  if  the  trust  of  a  term  for  raising  daughter's 
portions  be  limited  to  take  effect,  in  case  the  father  dies 
without  issue  male  by  his  wife,  and  the  wife  die  without 
"  issue  male,  leaving  a  daughter,  in  such  case  the  term  is 
"  saleable  in  the  life  of  the  father." 

Lord  Cowper  doubted,  whether  he  could  have  gone  so  far, 
in  case  the  matter  were  res  integra.  He  then  states  the 
reasoning,  upon  which  that  was  founded ;  that  by  the  death 
of  the  mother  the  possibility  of  issue  male  was  extinct ;  that 
all,  that  was  contingent,  had  happened;  and  then  states 
Greaves  v.  Mattison ;  in  which  case,  I  take  it  to  be  clear  from 
the  context,  the  remainder  to  the  first  son  in  tail  male  was  to 
the  first  son  by  that  marriage. 

But  in  Corbett  v.  MaidweU  the  portions  were  to  be  raised 
for  daughters,  who  should  be  unmarried  or  not  provided  for 
at  the  death  of  their  father.  liord  Cowper  says,  they  could 
not  be  raised ;  for  all  the  contingency  had  not  happened  ;  and 
it  could  not  be  determined  till  the  death  of  the  father,  who 
was  entitled.  He  makes  no  remark  in  disapprobation  pf 
Oreaves  v.  Mattison;  which  is  very  strongly  observed  upon 
in  subsequent  oieises  by  Lord  Macclesfield.  In  one  case,  I 
think,  he  ascribes  to  it  the  term    nonsense."   In  another  he 

speaks 

(76)  1  Salk.  150.  ante,  Vol.  II,  481.  Lady  CUmion 

(70)  T.  Jonen,  20 1.   See  Mr.    v.  Lord  Robert  Seymour,  I 440, 

Cax'»  note  to  Butler  v.  Ouncomb,   Post,  Vol.  XIX,  528. 

I  p.  Will.  453;  and  the  pote, 
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speaks  of  the  tonvenience  and  inconvenience.   Lord  Cowpei'i  1801, 

obseryadon  as  to  that  is,  thut  it  would  be  to  no  purpose  for  qquhu^qton 

any  one  to  make  deeds,  if  the  argument  of  convenience  or  v.  ■ 

inconyenience  should  prevail  to  over-rule  them.    Several  deci-  l^tA 

lions  were  made  afterwards  by  Lord  Macclesfield}  who  seems  Foley. 

to  disapprove  any  inclination  but  a  leaning  to  lay  hold  of  any 

drcumstances  to  disappoint  the  claim  to  have  the  portion 

raised  in  the  life  of  the  father.   He  appears  to  have  been 

much  influenced  by  arguments  of  policy  as  to  convenience 

and  inconvenience;  and  he  states  conversations,  impertinent 

enough,  which  he  supposes  y<9ung  ladies  to  hold  with  their 

fathers.    Lord  Hardwicke  follows  him  to  the  full  extent ;  if 

he  does  not  go  beyond  it ;  and  both  of  them  seem  to  depart 

from  Lord  Coivper's  concluding  observation  *  by  giving  great     [  ^878  ] 

effect  to  arguments  of  convenience  and  inconvenience.  Lord 

Hardwicke  however  in  Stanley  v.  Stanley  (77)  lays  down  the 

rule  thus: 

"  If  there  be  a  term  for  years,  or  other  estate,  limited  to 
trustees  for  raising  portions  for  daughters,  payable  at  a 
certain  time,  which  is  become  a  vested  interest,  they  shall 
not  stay  till  the  death  of  the  father  and  mother,  unless 
some  intention  appears  to  postpone  it ;  and  if  there  does, 
the  Court  will  always  take  notice  of  such  intention,  and 
postpone  it  accordingly ;  and  the  latter  cases,  as  Brome  v. 
**  Berkeley i  2  P.  Wms.  4^,  and  others,  shew,  the  Court  will 
"  lay  hold  of  very  small  grounds,  that  speak  the  intent  of  the 
parties  to  hinder  the  raising  the  portions  in  the  life  of  the 
father  and  mother." 

Lord  Hardwicke  seems  to  have  adopted  very  much  Lord 
Macclesfield's  opinions,  or  rather  those  of  Lord  Trevor  \  who, 
it  seems  from  the  conversation  between  him  and  Lord  Mac^ 
clesfieUf  stated  3  AtL  42,  thought.  Lord  Macclesfield  went 
too  far.  Lord  Hardwicke  felt  all  the  inclination  to  narrow 
the  rule ;  as  Lord  Trevor  expressed  it :  but  with  that  indig- 
nation he  lays  down  the  nde  in  Stanley  v,  Stanley;  as  I  have 
stated  it 

According  to  Forester,  32,  Lord  Talbot  thought  this  the 
(rue  rule ;  that  it  depends  upon  the  particular  penning  of  the 
ip^t ;  and  he  agrees  with  Lord  Cowper;  that  if  all  the  con- 
tingencies 

(77)  1  Atk.  540. 
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tfaigimciefi  liac^  bappaned,  the  poftidti  mtist  be'^di^ed;  noCWidi* 
staAcfiflrg  the  inconvenience,  or  there  v^ovAd  be  m  end  of 
deeds.  Lord  Nofihingtan  follows  htm;  and  eitpresaes  Kb 
Kpprobation  of  all,  that  the  Court  had  done  in  aR  times;  for 
it  Smith  r^Epans  ( ?&)  he  expresses  in  a  degree  an  approbation' 

fl)^  general  role/  and'  of  the  decisions,  which  upon  smallr 
cfrenmsftances  harie  fenned  departures  from  it.  He  adviiM 
tftat  the  Court  should  adhere  to  both;  donbtkig,  whether 
those  latter  decisitHiS'  should  have  been  made. 

In  Ctmway  r.  Conway  ( 79 )  Lord  Thurlow  is  made  to  say 
this: 

"  Where  a  man  gives'  portions,  charged  on  a  term  to  arise 
^  upon  the  death  of  a  party,  it  shews,  that  they  are  not  to* 
^  be  paid  *  tOI  after  the  death  of  that  party ;  and  that  though 
^  it  be  upon  attaining  twenty-one  or  marriage,  yet  that  it  can' 
^  only  be,  where  the  term  shall  come  into  existence*.** 

Upon  looking  at  my  own  brief  in  that  cause  and  to  other 
cases  I  am  satisfied.  Lord  Thurlow  never  did  express  himself 
in  the  words  there  attributed  to  him;  which  appear  to  con*> 
tradict  all  the  authorities.  That  doctrine  is  directly  contrary 
to  that  of  Lord  CotDper,  Lord  Hardwicie,  and  what  all  the 
cases,  whether  proceeding  upon  sufficient  circumstances  de- 
moting intention,  or  not,  do  in  efiect  say;  that  there  mnsf 
be  some  circumstances  in  the  will  or  settlement,  denotii^  the 
^Ci^ntion  to  take  the  case  oof  of  the  general  rule;  which  is, 
ihat  the  portions  shall  be  raised  at  the  days  or  times  limited, 
unless  the  will  or  settlement  contain  circumstances  indicating 
an  intention,  that  they  are  not  to  be  raised  at  those  days  or 


In  Lady  Clinton's  Case  (80)  Lord  ^^t^onife^  expresses  him^ 
self  thus  (81): 

But  notwithstatnding  (he  numerous'  cases  upon  this  potnt^i 
in  most  of  which  the  party  contending  for  the  portion"  or 
^  maintenance  has  succeeded,  it  is  now  perfectly  settled,  and  the 
more  modem  cases  have  clearly  established,,  and  it  appears 
"  to  have  been  the  opinion  of  Lord  Macclesfield,  who  dways 
found  fault  with  what  his  predecessors  had  done,  but  always 

went 

(78)  Am6.  633^.  bert  Seymour,  ante.  Vol*.  TV, 

(70>  3  Bro.  C.  C.  207.  440. 

(80)  Lady  Clinton  ?.  lord  Ro-      (Crr)  Ante,  Vol.  IV,  400. 
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^  went  as  fiur  as  they  did,  that  the  Court  will  lay  hold  of  any  |061. 
'  words,  from  which  it  can  be  fairly  inferred,  that  it  was  not  ^ 

*  the  mtention  to  charge  a  reversionary  term  with  raismg  poif- 

'  lioiis  in  that  manner,  which  must  bring  infinite  inconyenience  liptHl 

*  upon  the  reversioner;  and  if  upon  the  context  of  the  settk"  Ppt^t, 
'  ment  any  thing  can  be  collected,  by  which  it  may  appear^ 

'  that  it  could  not  be  the  intention  of  the  parties  to  raise  them 
in  that  way,  the  Court  is  extremely  eager  to  lay  hold  of 
'  that  That  has  been  uniformly  laid  down  by  Lord  Cawper, 
^'  Lord  Macclesfield,  and  all  their  successors.*' 

Upon  this  general  state  of  the  doctrine  of  the  Court  it 
appears  to  me,  that  the  proper  rule  is  that  Lord  Talbot  states  9 
that  the  *  raising  or  not  raising  must  depend  Upon  the  par-  [  ^880 J 
tacular  penning  of  the  trust  and  the  intention  of  the  instru" 
ment.  I  do  not  think,  the  Court  ought  to  be  eager  to  lay 
hold  of  circumstances.  The  Court  ought  to  hold  an  equal 
mind,  while  construing  the  instrument ;  and  I  cannot  agree 
with  what  is  said  in  Stanley  y.  Stanley,  that  very  smaU 
grounds  are  sufficient.  If  they  are  sufficient  to  denote  thtf 
intention,  they  are  not  small  grounds :  if  they  are  not  suffi- 
cient to  denote  the  intention,  the  Court  does  not  act  according 
to  its  duty  by  treating  them  as  sufficient ;  thereby  disappoint^ 
ing  the  tn^e  intention  of  the  instrument. 

The  rule  upon  the  whole  depends  upon  this ;  whether  it 
was  the  intention  of  the  parties  to  the  instrument,  attending 
to  the  whole  of  it,  that  the  portion  should  or  should  not 
be  raised  in  this  manner;  taking  it  primd  facie  to  be  the  in* 
tention  upon  the  general  rule,  if  there  is  nothing  more  than  a 
limitation  to  the  parent  for  life,  with  a  term  to  raise  portions 
at  the  age  of  twenty-one  or  marriage,  if  there  is  nothing  more^ 
and  the  interests  are  vested,  and  the  contingencies  hl^ve 
happened,  at  which  the  portions  are  to  be  paid)  the  interest 
is  payable,  and  the  portions  must  be  raised  in  the  only 
manner,  in  which  they  can  be  raised :  that  is,  by  mortgage 
or  sale  of  the  reversionary  term.  It  appears  to  mOf  that 
this  case  is  distinguishable  from  all  these  Oases  in  this  cir- 
cumstance ;  that  this  is  not  attempted  to  be  raised  with  any  pre- 
judice to  the  Ufe  estate  of  the  parent*  Therefore  if  the  policy 
of  a  provident  or  improvident  marriage  would  apply  in  other 

cases, 
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caaeBf.  it  would  not  here:  for  it  b  clear  as  to  thechildieiiof' 
all  the  sons  none  of  them  can  call  for  their  portions  in  the  lives 
of  their  fathers :  the  sum  depending  upon  the  appointment  of 
the  father  by  deed  or  will;  which  therefore  might  not  be- 
come effectual  till  his  death ;  and  the  proportions  and  re- 
atrictions,  in  and  under  which  they  are  to  take  the  same,  and 
the  times,  must  also  depend  upon  the  will  of  the  father. 
Therefore,  if  the  trusts  of  these  terms  were  satisfied,  still 
the  portions  could  not  be  raised.  There  is  no  pretence  of 
inconyenience  as  to  the  policy  of  maraiage,  or  with  regard  to 
the  enjojrment  of  the  life  estate,  or  the  estate  tail;  for  that 
must  also  have  commenced  in  possession,  before  akiy  child 
could  claim  the  portion. 
I  881  }  This  will  does  not  provide  for  a  great  many  cases,  that 
might,  and  some  of  which  did,  happen.  The  person,  who 
drew  the  will,  undertook  a  task  so  difficult,  that  it  was  hardly 
possible  sufficiently  to  execute  it.  The  tes.tator  meant  to  give 
to  the  trustees  of  the  terms  of  99  years  and  101  years  a  power 
of  providing  for  the  creditors  of  his  two  sons;  excluding 
firom  all  interest  in  the  premises  comprised  in  those  terms  the 
creditors  and  his  eldest  and  second  sons.  Whether  he  meant, 
that  creditors  of  every  description  should  have  the  benefit  of 
it,  that  annuity  creditors  by  fiquidating  their  demands'  into  a 
principal  sum  should  have  the  benefit  of  it,  it  is  not  useful 
now  to  consider;  for  the  words  are  sufficient  to  enable  the 
trustees  to  provide  for  such  creditors.  But  he  forgot,  that 
his  first  named  devisee  was  his  eldest  son  and  heir  at  law ;  and 
if  the  eldest  and  second  sons  and  the  creditors  were  to  have 
no  interest,  it  was  not  adverted  to,  that  the  law  would  create 
an  interest  somewhere.  Notwithstanding  thb  therefore,  the 
creditors  found,  they  could  either  compel  the  trustees  to  pro- 
vide for  them,  or  there  was  a  resulting  trust  for  the  eldest  son ; 
and  if  he  did  not  take  under  the  devise,  he  would  take  in  that 
way;  and  so  they  might  come  at  their  debts,  whether  the 
trustees  chose  they  should  be  paid,  or  not.  That  raised  some 
suits  very  embarrassing  in  expence,  that  led  to  the  arrange- 
ment made  by  the  trustees.  The  testator  also  forgot  another 
case,  that  might  happen;  that  Lord  Jb2ry,  Edward  Fotey^ 
and  Andrew  Foley ^  might  all  of  them  die  within  two  or  &ree 
years  after  the  testator  ;  leaving  a  great  number  of  younger 

children. 
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chBdren.  Certainly  it  was  not  adverted  to,  if  that  case  had  IWl- 
happened,  how  they  were  to  be  provided  with  their  portions;  CodrihotoN 
regard  being  had  to  the  powers  of  the  trustees  of  the  terms  p. 
of  99  years  and  101  years  to  provide  for  all  these  creditors.  J^^^ 
Whether  it  was  thought,  that  if  Lord  Fofcy  and  Edward  Foley 
should  die,  the  trustees  would  do  well  to  make  no  provision 
for  creditors,  or,  whether  they  calculated  upon  their  livings 
until  the  creditors  should  be  satisfied  by  the  application  of 
the  rents,  in  which  case  there  would  be  no  embarrassment 
because  the  children  could  daim  no  portion  in  the  life  of 
either  of  them,  does  not  appear,  Edward  Foley  is  still  living* 
Lord  Foley  is  dead ;  and  an  arrangement  has  taken  place 
with  the  annuity  creditors ;  turning  their  demand  into -a  capitid 
sum,  to  a  very  large  amount,  about  80,000/.  The  demands 
of  the  other  creditors  were  reduced  to  13,000/.,  and  the  ai»- 
nuity  creditors  were  reduced  to  about  60,000/.;  *  and  these  [  *S82  ] 
sums  were  to  be  payable  by  instalments  of  8000/.  a  year.  It 
does  not  appear  in  the  cause,  whether  as  against  the  tenant 
in  tail  hovd  Foley  the  mode  of  paying  the  annuity  creditors 
and  the  other  creditors  by  these  instalments  does  or  does  not 
exhaust  the  whole  rents  and  profits ;  whether,  the  tenant  in  tail 
notwithstanding  this  arrangement  does  or  does  not  receive 
any  income  from  hb  estate  tail :  but  it  is  clear,  the  term  for 
■  raising  the  portion  over-rides  the  estate  tail;  and  if  the  inten- 
tion of  the  settlement  is,  that  the  tenant  in  tail  should  receive 
any  thing,  before  the  trusts  of  these  terms  are  satisfied  >  d  for* 
tiori  those,  who  take  paramount,  must^  Therefore  if  Mr.  Cod^ 
rington  could  now  be  answered,  that  he  should  not  receive 
the  interest  of  the  30,000/.  till  those  trusts  are  satisfied,  and 
he  should  say  to  the  trustees,  that  they  had  a}>plied  some  of 
the  rents  and  profits  to  the  maintenance  or  to  any  other  pur- 
pose for  the  tenant  in  tail,  he  might  say,  that  if  they  were 
.  right  in  asserting,  that  he  could  not  claim  either  the  interest 
or  the  principal  of  the  portion,  until  the  trusts  of  these  terms 
are  satisfied,  they  were  wrong  in  that  application ;  and  he 
might  call  that  back,  and  apply  what  had  been  so  paid  to  the 
trusts  of  those  terms ;  to  the  intent,  that  those  terms  might 
.  be  cleared  of  those  trusts  as  expeditiously  as  possible  for  the  , 
benefit  of  him,  entitled  at  all  events  to  have  the  portion  raised 
against  the  estate  tail.  -  It  is  clear  therefore,  if  the  bargain 

with 
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iMi.       Wth  dw  ^redkors'has  not  exhausted' the  whole  Tenfai  and 
CoBkiNOTOK-  V^^*  *^  towtees  have  a  fund,  that  he  has  a  right  to  have 
9.  applied  to*  his  principal  and  interest^  and  which  upon  the 

Lord        prindple  of  the  trustees  themselves  he  might  have  applied  to 
VoLBT.  benefit  of  the  creditors  to  discharge  the  trusts  of  the 

terms  for  his  benefit.   If  the  trustees  say,  the  creditors  have 
Hp  right  but  what  depends  upon  their  will  and  pleasure,  he 
night  say,  their  will  and  pleasure  has  deteiteitied,  that  he 
.^lust  have  it,  by  saying,  the  creditors  shall  not ;  for  it  is  clear, 
the  trustees  cannot  keep  it;  and  it  remains  to  be  disposed  of, 
«s  if  there  was  no  direction.    It  is  clear  therefore,  they  are 
wrong  in  their  own  principle:  but  they  have  dealt  rightly  as 
to  the  tenant  in  tail;  thewiD  giving  these  respective  estates 
for  life  to  the  three  sons ;  giving  powers  in  their  lives  to  pro- 
vide for  their  younger  children  at  their  deaths  a  fimd,  that 
according  to  the  express  terms  of  the  will  in  the  case  of  Lord 
Foley  would  carry  interest,  and  upon  the  rides  of  the  Court 
would  carry  interest  as  to  the  children  of  the  other  tenants 
[  ^S83  ]     &r  life,  having  become  vested,  when  they  had  ^  occasion  for 
them,  viz.  upon  attaining  twenty-one  or  marriage,  and  which 
by  the  rules  of  the  Court  would  sink,  if  they  did  not  attain 
those  periods  (83);  and  providing  in  the  case  of  Andrew 
Foley  in  the  same  manner  as  with  respect  to  the  others ;  and 
as  to  him,  it  is  clear,  there  is  no  term  over-riding  his  life  es- 
tate, and  no  power  for  jointuring,  &c.  interposing.  It  b  clear, 
the  testator  meant  the  portions  to  vest  immediately  upon  the 
death  of  Andrew^  if  the  children  had  occasion  for  them. 
A  strong  inference  arises  frooi  that,  that  he  did  not  mean  to 
postpone  the  portions  of  the  children  of  the  two  eldest  sons, 
'  till  the  trusts  of  those  terms  were  satisfied :  the  management 
being  committed  to  the  trustees ;  who  might  by  an  arrangement, 
that  would  not  defeat  the  purpose,  provide  for  those  cre- 
ditors, if  they  thought  proper.    There  is  also  a'  strong  in- 
ference from  this ;  that  in  a  given  event  Andrew  Foley  was 
to  come  into  die  situation  of  Edward  as  to  the  estates  devised 
to  Edward,  and  as  to  his  powers  of  jointuring,  raising  por- 
tions, &c.   It  is  true,  he  is  not  by  that  devested  of  his  ori- 
ginal estates.    He  remains  owner  of  them  with  the  powers 

originally 

(82)  Ptarce  v.  Loman,  aate,  Vol.  Ill,  135.    Mr.  Cox^  note  to 
The  Duke  of  Chandcs  v.  Talbot,  2  PAVUL  612. 
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prigiiia&y  given  to  him.    But  the  testator  never  ,  meant,  that  if  UM* 
Andrew  came  into  Edward's  situation^  he  ishould  not  have  (^^^^^^^ 
those  powers,  a^  to  (hose  estates,  till  after  these  trustts  are  i;. 
^tisfi^  but  with  regard  to  his  ori^nal  estates  he  ahouU  hofd 
have  those  powers,  Eoi«r» 

Upon  the  whole,  the  intention  was,  that  the^e  portww 
shoul4  .}>e  payable  at  Auch  ages,  days,-' and  tiymes,  a&  Lord 
Fofe^  should  appoint;  and  that  powi^  precludes  aS  Mrga^ 
mepitp  of  inconvenience  and  impolicy,  and  the  possibility  of 
its  interfering  with  his  life  estate*  But  his  giving  that  power 
to  Lord  Foley  and  directing  interest  tiB  that  time,  at  which 
Jjford  /^ofey  should  fix  the  principal  to  be  paid,  and  the  thing 
being  a  portion,  is  demonstrative  of  his  intention,  that,  nolr 
witb^tiinding  the  trusts  of  those  terms  are  not  satisfied^  the 
portion  was  vested  at  such  time  as  Lord  Foley  should  appoint 
After  |he  decease  of  Lord  Foley ^  carrying  kitei!cst  in  the 
meav « time. 

.  There  is  much  less  inconvenience  in  this  case  than  m 

holdiog  die  doctrine  in  Corbett  v.  Maidtpell  and  Stcudey  t« 

Stanley ;  for  ^  there  the  rule  was  laid  down,  as  applying  to  a    £  j 

}ife  estate  i  out  of  the  rents  and  profits  of  which  the  interest 

4>f  the  portion  could  not  be  satisfied,  but  must  accumulate 

against  the  reverdom*   .That  is  not  die  case  hese ;  for  the 

jtestalQr  h^  givm  6Q0Q/.  a-year  to  Lord  Foley  and  Edwmrd 

rPfkley*    The  rest  of  the  .  rents  and  profits  of  their  life  estatea 

^ive  left,  as  figtr  as  he  could  as  to  the  disposal  of  them,  to  the 

absolute  discretion  of  the  trustees ;  and  they  might  colled, 

^jiatjit  was  possible,  4hat  Lord  Foley  axtd  Edward  Foley  might 

fdie,  b^ore  my  arrangement  could  he  complete ;  and  these- 

j^Mre^s  to  the  powers  under  these  terms  they  had  to  manage 

.W  Acqavgement,  which  ought  to  provide  for  the  younger  chil- 

(flrep  and  (be  eldest  equally  of  Lord  Foley  and  Edward  Fcley 

and  it  was  in  their  power  to  make  an  arrangement  with  the 

creditors,  that  would  leave  them  the  means  of  providing  for 

these  portions  in  events,  that  might  have  happened ;  without 

which  some  of  these  children  must  have  starved ;  and  othera 

have  been  doomed  to  that  pittance,  which  was  never  intended 

to  be  all  they  should  take. 

The  case  is  within  the  nde,  as  laid  down  in  the  books ;  and 
also  the  payment  prayed  by  the  bill  is  directed  by  the  express 

letter 
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letter  of  the  trust;  and  in  a  casej  m  which  it  is  not  owing 
to  the  effect  of  the  will,  but  to  something  done  by  virtue  of 
it,  if  there  shall  be  heaped  upon  the  reversioner  accumulated 
interest,  and  there  are  no  circumstances,  (small  circumstances 
and  small  grounds  are  words  I  do  not  like  to  hear  in  any  Court) 
denoting,  that  it  was  the  intention,  not  only,  that  the  Plain- 
tiff should  wait  for  her  portion  to  the  last  hour  of  her  life ; 
but  also  in  a  case,  in  which  I  am  bound  to  say,  if  that  was  the 
intention,  the  testator  must  also  have  intended  to  starve  the 
representatives  of  the  two  first  branches  of  his  family  in  a 
case,  that  might  have  happened. 

Therefore  according  to  all  the  cases  and  all  the  distinctions 
the  Plaintiff  b  entitled  to  interest,  to  the  time,  at  Which  it 
is  paid  (83);  that  is,  to  1795,  and  to  have  this  portion 
raised. 

Declare,  that  the  Plaintiff  is  entitled  to  have  the  portion 
raised,  with  interest  at  4  per  cent,  before  the  filing  of  the 
bill  and  interest  at  &per  cent,  from  the  filing  of  tiie  bilL  I 
give  no  costs  upon  this  bill.  The  bill  to  restrain  the  raising 
of  tiie  money  must  of  course  be  dismissed  witii  costs. 

I  have  found  a  note  in  a  book  I  happen  to  have,  1  Eq.  Cos* 
Abr.i  that  belonged  to  Mr.  Brawn,  who  was  a  great  practi- 
tioner in  this  Court,  in  the  margin  in  his  hand-writing,  upon 
the  Teport  of  Butler  v.  Duncomb.  I  observe  it  the  rather, 
because  Mr.  Cox  in  his  note  upon  that  case  having  used  the 
industry  of  examining  tiie  Register's  Book,  says,  it  appears, 
tiie  sum  of  SOOO/.  was  divided  by  agreement  Mr.  Brown 
says,  he  had  heard  Lord  Talbot  say  often,  that  upom  the 
rehearing  of  Butler  v.  Duncomb  the  portion  was  directed  to 
be  raised;  but  he  had  heard  Lord  jF/arehc^c^^  say  as  often, 
tiiat  though  upon  the  re-hearing  it  was  directed  to  be  raised, 
tiiat  was  by  an  agreement  for  the  purpose ;  and  it  was  so 
directed  by  consent. 

(83)  Post,  Lyddrni  v.  Lyddon,  Vol.  XIV,  658. 
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DRUCE     DENISON.  Jufy^ih 

ami  30  tk. 

^AMUEL  DENISON  by  his  wifl,   dated  the  26th  of    A  statement 

November,  1792,  reciting,  that  by  settlement  previous  to  <>f  property 

his  marriage  with  Lucy  DenUon  4000/.  4  per  cent.  Bank  ^J^^^^jj^^^ 

Annuities,  3000/.  Reduced  Annuities,  and  3000/.  India  An-  j^.^  ^^j^j^^^Qf 

nuities,  were  settled,  so  that  LucyDenison  in  case  of  surviv-  accoants  ad- 

ing  her  said  husband  would  be  entitled  to  the  whole,  and  mitted  as  evi- 

^at  he  had  covenanted  to  secure  to  her  the  further  sum  of  dence,  that  he 

I.G0//  per  annum  for  life  out  of  such  other  real  and  personal  considered  as 

estate  as  he  should  die  possessed  of,  confirmed  the  settlement,  Property, 

except  as  to  that  covenant ;  in  lieu  of  which  he  directed  his  j?^  q™^"*^  ^ 

executors  to  purchase  10,000/.  3  per  cent.  Consolidated  Bank  property^  not 

Annuities,  upon  trust  for  his  wife  for  Ufe,  with  remainders  strictly  though 

over  after  her  decease  to  his  niece  Mary  Gason  and  her  chil-  in  some  sense, 

dren*    He  also  gave  his  wife  a  house  and  furniture  for  her  his :  vis.  mort- 

life,  a  legacy  of  200/.  and  some  specific  articles.   After  some  and 

other  specific  devises  and  legacies  he  directed  an  estate  to  be  ^®**®«»the  pro* 

sold,  and  the  purchase-money  with  the  residue  of  his  real  and 

,  -  ,  .  ^^nie  under  a 

personal  estate  to  be  converted  mto  money,  upon  trust  as  to  ^.j^ 

the  interest  and  dividends  ♦  of  one  equal  moiety  thereof  for  [*386]  * 

his  widow  for  life ;  and  after  her  decease  he  gave  the  principal  which  he  was 

to  Samuel  Price  Denison;  and  the  other  moiety  he  gave  to  executor  with 

Mary  Gason  for  Ufe ;  and  after  her  decease  the  principal.tp  her  before 

her  chUdren.  niauiage,  , 

By  a  codicfl,  dated  the  26th  of  May,  1795,  unattested,  the  P^^^ision*  by 

testator  declared  that  his  nephew  Samuel  Price  l)enison  should  f, 

1  ,        .  1  ,  .  1  1 .         ,    1 .   tlement  not 

not  nave  or  be  entitled  to  receive  or  take  any  thmg  under  his  j^^j j  ^  ^^^^ 

yiia  or  otherwise  out  of  his  estate  or  effects.  chase  of  all 

the  property  of 

The  bill  was  filed  by  the  testator*s  widow,  his  executrix,  the  wife ;  un- 
and  two  executors,   to  have  the  accounts  taken  and   the        ^at  pur- 
rights  ascertained.    The  cause  commg  on  for  farther  direc-  poa©  "expres- 
sed, or  clear! jF 
tions  .    '  J 
imported. 

A  provision  by  marriage  setdement  in  lieu,  bar  and  satiafaction,  of  all 
dower  or  thirds,  which  the  wife  might  otherwise  be  entitled  to  out  of  all 
the  real  and  personal  estate,  held  to  bar  her  interest  in  what  was  not 
disposed  of  by  the  will  of  her  husband. 

Whether  an  agreement  by  a  husband  for  a  lease  of  part  of  his  wife*s 
term  will  bind  hbr  after  his  death,  as  an  actual  lease  does,  and  if  so,  whe- 
ther the  rent  is  his  property,  or  survives  to  her  w  ith  the  reirersioo,  Qnare. 
Vol.  VI.  D  D 
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1801.  tions  after  the  accounts  and  inquiriesi  the  next  of  kin  claimed 
what  was  not  disposed  of$  vm.  a  moiety  of  the  personal 
estate;  of  which  the  bequest  was  reyoked  by  the  codicil. 

One  question  upon  the  report  waS|  of  what  the  residue 
the  personal  estate  con«sted.  The  next  of  kin  inristed,  that 
not  only  the  testator's  own  property,  but  alsOj  that,  which  his 
wife  at  the  time  of  her  marriage  or  during  her  coverture  was 
entitled  to  in  any  manner,  must  be  taken  to  belong  to  hjm. 
It  did  not  appear,  that  any  thing  came  to  her  after  marriage 
with  the  testator :  but  the  property,  to  which  she  was  entitled 
at  her  marriage,  was  a  mortgage  fbr  2600L  upon  two  houses  in 
Harley  Street :  which  she  took  as  residuary  legatee  of  her  aunt 
Lucy  Hammond:  a  mortgage  for  200/.  upon  another  house; 
which  was  her  property  in  the  same  manner;  and  several 
leasehold  houses ;  which  also  she  took  as  residuary  legatee  of 
her  aunt ;  and  a  contingent  interest  in  a  moiety  of  a  legacy 
of  3000/.  Old  South  Sea  Annuities,  expectant  upon  the  death 
of  Martha  Hammond  without  issue. 

The  next  of  kin  contended,  that  this  property  must  be  con- 
sidered as  the  testator's;  first,  upon  the  ground,  that  he 
became  the  purchaser  of  what  his  wife  was  possessed  of^  or 
entitled  to,  at  her  marriage  by  the  settlement  then  made 
upon  her:  2dly,  that  he  did  sufficient  acts  to  reduce  this 
property  into  possession :  Sdly,  that  he  considered  this  pro- 
perty as  his  own;  and  therefore  she  must  elect. 
[  387  ]  Upon  the  second  ground  the  Report  stated^  that  this  testa- 
tor and  his  wife  before  their  marriage,  as  joint  executors  of 
^  Mrs.  Hammond^  executed  a  bond  to  Mary  Hammond  for  the 
payment  of  2000/.,  the  amount  of  her  legacy  under  that  will, 
and  took  from  her  a  release  of  the  legacy ;  .and  the  testator  in 
his  books  of  account  of  the  executorship  charged  Mrs.  Ham- 
mond^B  estate  with  the  payment  of  the;  stamp ;  and  stated  the 
funds  remaining  subject  to  the  trusts  of  her  will  to  be  the' 
S600/.  mortgage  by  Lyster^  subject  to  Mary  Hammond'd 
legacy  of  2000/. ;  that  he  received  the  rents  of  the  houses ; 
accounted  for  the  same  to  the  mortgagors,  after  deducting  the 
interest ;  out  of  which  he  paid  the  interest  of  the  bond ;  that 
he  also  granted  leases  of  the  leasehold  property  belonging  to 
his  wife;  in  some  instances  granting  the  whole  term,  in  others 
leaving  a  reversion ;  as  to  some  executing  actual  leases,  as  to 
othersi  only  agreements  for  leases. 
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'  Am  to  the  thM  ground  the  Report  stated,  that  a  papeoPi 
wiitten  by  the  testator,  was  found  at  his  death  among  hia 
papers  in  a  boa  at  his  chambers,  together  with  hia  wiQ  (84  ), 
entitled  thus: 

"  Statement  of  my  property  26th  November,  1792,  wheq 
I  made  my  wilL** 

The  testator  then  in  this  paper  enumerated  his  freehold, 
copyhold,  and  leasehold,  estates,  including  those  of  his  wife, 
and. his  bonds,  mortgages,  and  other  securities,  omittii^g  only 
the  contingent  legacy ;  and  in  the  last  clause  he  noticed  the 
mortgage,  belonging  to  his  wife  before  marriage,  thus! 

Hmrley  Street  mortgage:  annual  interest  SOL:  principal 

eow.- 

That  mortgage  together  with  several  other  securities  (85) 
WHS  classed  under  this  description : 

**  General  personal  estate  applicable  to  the  payment  of  debts 
*  and  legacies." 

The  Master  therefore  certified,  that  the  testator  meant  to 
appropriate  the  said  mortgaged  premises  towards  the  payment 
of  the  bond  in  discharge  of  his  general  personal  estate. 

As  to  the  ehoses  in  action  of  the  testator  s  wife  the  Master 
certified,  that  at  law,  independent  of  any  equitable  bar,  she 
was  entitled  to  the  mortgages  of  2600/.  and  200/. ;  and  in  the 
same  manner  to  the  residue  of  the  terms,  beyond  the  leases 
granted :  but  he  found,  that  in  the  said  paper,  all  the  abor^ 
nrationed  leasehold  estates  were  set  down  as  part  of  the  testa- 
tor's leasehold  property.    He  also  fbund,  that  at  her  marriage 
^he  was  under  the  will  of  Lucy  HammoiMl  entitled  to  receive 
<at  moiety  of  the  legacy  of  SOOO/.  in  case  Martha  Hammond, 
Mece  o{ Lncy  Hammond,  should  die  without  issue;  and  that 
JUarika  Hammond  was  living,  and  unmarried.    No  act  by 
'^he  testator  was  found  as  to  that.  ' 

Upon  the  other  question,  the  next  of  kin  contended,  that 
SArs.  Bowzetf  who  was  the  testatof^s  widow,  waer  excluded 

upon 

(84)  It  was  stated  as  a  fact  gage  for  that  sum,  his  wife's  pro* 


«t  the  Bar»  that  this  paper  was 
foand  in  his  will. 

(86)  A  sum  of  200/.  was  in- 
lerted ;  ' which  doring  the  hear- 
ing was  supposed  to  be  the  mort- 


perty;  but  it  appeared  after- 
wards, that  it  was  another  suoi : 
and  that  mortgage  was  not  no- 
ticed in  the  paper. 


1801. 
Drucb 
Denisoic. 


[  388  ] 
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V. 

Denison. 


upon  the  words  of  the  settlement;  by  wMch  she  agreed  to 
accept  and  take  the  provision  thereby  agreed  to  be  made  for 
her  in  lieu,  bar  and  satisfaction,  of  all  dower  or  thirds,  which 
she  might  otherwise  be  entitled  unto  out  of  all  the  real  and 
personal  estate  of  the  testator. 


Mr.  RomtUy,  Mn  HoUist,  and  Mr.  HeM,  for  the  Plain- 
tiff, Mrs.  Botozer. 

Upon  the  question  as  to  the  mortgages,  the  testator  haying 
done  no  act  to  reduce  the  choses  in  action  of  his  wife  into  pos- 
session, this  private  memorandum  can  have  no  effect.  What 
equitable  circumstances  are  there,  to  which  the  report  alludes? 
His  wife  being  beneficially  interested,  his  being  executor  with 
her  can  Hiake  no  difference.  If  he  had  made  a  settlement  in 
consideration  of  what  she  brought  to  him,  or  with  a  view  to 
bis  becoming  entitled,  then  he  would  be  in  equity  entitled  as 
a  purchaser ;  but  it  is  impossible  to  contend,'  that  any  such 
Intention  can  be  collected  from  this  settlement.  Therefore  to 
these  mortgages  of  2600/.  and  200L  Mrs.  Bowzer  having 
survived  her  first  husband  is  entitled.  ^ 

It  is  impossible  for  her  certainly  to  avoid  taking  upon  her- 
self the  bond  debt.   The  bond  was  given  by  the  two  execu- 
[  ^389  ]     tors:  but  *  the  testator  taking  no  beneficial  interest  must  be 
considered  as  giving  it  for  the  benefit  of  the  other  executor. 
She  must  therefore  pay  that  debt 

Next,  as  to  the  leasehold  estates :  the  Report  is  right,  that 
the  reversion,  under-leases  having  been  granted,  survived  to 
the  wife.  Lord  Coke  states  (86),  that  if  k  man  be  pos- 
sessed 6(  a  term  of  forty  years  in  .the  right  of  his  wife^  and 
maketh  a  lease  for  twenty  years,  reserving  a  rent,  and  die^ 
the  wife  shall  have  the  residue  of  the  term :  but  the  executors 
of  the  husband  shall  have  the  rent ;  for  it  was  not  incident 
to  the  reversion ;  for  that  the  wife  was  not  a  party  to  the 
lease.  A.  question  perhaps  may  be  made,  whether  she  was 
not  entitled  to  the  rent.  Lord  Coke  there  states,  that  the 
rent  would  belong  to  the  husband :  but  there  is  a  note  of 
Lord  Hale  against  that.  The  case  there  referred  to  is  re- 
ported in  Popham :  but  the  passage^  to  which  Lord  Hale 
refers,  does  not  appear..    It  is  clear  however,  she  will  l>e 

entitled 

(86)  Co.  Lit.  46,  6. 
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endtled  to  the  reversion  of  the  leasehold  property  after  the  IBOU 
expiration  of  these  leases ;  unless  her  husband  can  .be  con^ 
sidered  as  a  purchaser.  The  Master  has  considered  an  agree^ 
ment  for  a  lease  as  a  lease:  but  that  is  only  a  declaration  of 
an  intention ;  which  he  has  never  actually  executed.  That, 
which  is  intended  to  be  done,  is  not  to  be  considered  as  done 
between  husband  and  wife,  under  these  circumstances.  For  • 
that  there  must  be  some  equitable  circumstances ;  making  it 
incumbent  upon  the  person  claiming  the  property  to  give 
efiect  to  the  intention.  No  case  has  occurred  between  hus- 
band and  wife  upon  the  intention  to  reduce  her  chose  in 
action  into  possession.  If  therefore,  as  iar  as  actual  leases 
were  made  by  the  husband,  reserving  rent  to  him,  the  pro- 
perty was  so  far  made  his,  those  resting  only  in  agreement 
belong  to  her.  The  principle  is,  that  the  husband  has  a  right 
to  dispose  of  the  chattel  real  of  his  wife,  and  to  reduce  her 
chose  in  acHon  into  possession:  but  he  must  do  the  act:  he 
must  assign :  contract  will  not  do*  If  he  had  sued  for  her 
chose  in  adion,  and  died  pending  the  action,  even  after 
judgment,  the  action  or  judgment  would  survive  to  her.  The 
entries  in  the  testator's  books  can  have  no  effect  to  reduce 
these  choses  in  (nciion  into  possession.  The  reduction  into 
possession  must  be  during  his  life.  Even  a  disposition  by  will 
^  cannot  have  that  effect :  much  less  a  paper  not  testamentary.  [  *390  ] 
The  material  question  is,  whether  the  wife  is  precluded  by 
the  settlement  from  taking  her  share  of  the  residue;  into 
which  the  specific  bequest  to  Samuel  Price  Denison  must  falL 
The  settlement  states,  that  the  provision  of  160/.  a  year,  in 
the  place  of  which  the  will  substitutes  an  interest  in  10,000/L 
stock  for  her  life,  is  to  be  in  lieu,  bar  and  satisfaction,  of  all 
dower  or  thirds  out  of  his  real  and  personal  estate.  It  will 
be  said  upon  this;  she  could  not  take  any  thing  in  case  of 
intestacy  out  of  his  personal  estate.  That  provision  was  made 
with  a  view  to  children,  to  bar  her  claim  upon  the  personal 
estate  in  the  case  of  an  intestacy,  there  being  children;  for 
a  third  of  the  personal  estate  is  not  the  portion,  to  which  she 
is  entitled  in  the  event,  that  has  happened:  there  being  no 
ehUdi:en.  In  that  case  she  is  entitled  to  a  lai^er  portion. 
The  settlement,  being  made  upon  marriage,  looked  to  the 
9ther  event   The  expression  "  dower  or  thirds*'  is  considered 

applicable 
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1B01»       applicable  to  real  estate.   If  Aib  intention  had  extended  fitf^ 
]>]iucs  ^  would  hate  said    any  diitributive  share/*  Clekmd 

n  Ckhmd (87).    Garforlk  v«  Bradley  {8»).    Sahoay^  r. 
DwiBOfk  Salway(89). 

Mr.  Mansfield^  Mr.  Figgoti,  Mr.  Bickards,  Mr.  AlexMdeTf 
Mr.  Stanley,  Mr.  Steele,  and  Mr.  iPemA^cMi,  for  the 
next  of  Kin. 

The  Plaintiff  Mrs.  Bawxer  takes  a  very  large  boontj  by 
this  will ;  and  must  elect.  The  paper  produced  in  this  case 
is  clearly  cotemporary  with  the  wiU;  in  which  respect  it  ia 
distinguished  firom  the  kte  case  of  Pole  v.  Lard  Somers(90). 
This  testator  speaks  of  the  paper  as  the  statement  of  his 
property  at  the  time  of  his  will ;  and  it  is  Tery  emphaticaL 
With  respect  to  the  under-leases  there  is  no  doubt,  they 
operate  as  an  assignment  of  so  much ;  and  the  husband  is 
entitled  to  the  rent.  That  is  the  clear  doctrine  from  Lord 
Coke ;  and  notwithstanding  the  note  of  Lord  Hale  there  is 
no  doubt  as  to  the  reason  of  it.  It  is  a  sale  of  part;  and  he 
might  have  sold  the  whole.  As.  to  an  agreement  for  a  leases 
an  agreement  in  this  Court  is  a  lease.  A  mere  agreement  to 
be  executed  for  valuable  consideration  would  be  enforced 
against  remainder-men  behind^  though  deriving  nothing  fma 
him.  As  against  himself  his  agreement  is  as  good  as  his 
lease^  and  even,  as  against  her  surviving^  both  would  be 
bound  to  perform  the  agreement  ;  which  is  an  act,  to  which 
[  *S91  ]  he  was  competent  during  the  coverture.  Then  *  taking  a 
share  of  the  assets  she  shall  not  say,  they  shall  be  diminished 
by  her  refusing  to  perform  the  agreement.  If  the  husband 
agreed  to  pledge  her  chose  in  action  for  his  debt,  or  other* 
wise  dealt  with  it,  could  she  insist  upon  her  rights,  merdy 
because  a  legal  conveyance  was  not  executed  {  If  this  Court 
Would  enforce  such  a  contract,  they  will  consider  such  an 
exercise  of  substantial  dominion  over  the  property,  such  a 
dealing  with  it,  as  putting  her  right  out  of  the  question.  He 
might  have  assigned  it  without  consideration.  In  Comyn^B 
Dfi^e^(91 )  it  is  laid  down,  that  if  a  husband  possessed  of 

atma 

(87)  Pre,  Ch.  63.  (90)  Ante,  309. 

(88)  2  Ke«.  675.  (91)  2  Cbm.  Di^.  150. 
(811).  Amb.  692.                   Chancery,  2  M.  5. 
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l^  i«m  fat  ycfttn  ki  right  of  hk  wife  lettsea  for  a  l^as^iemi  aA4 
for  the  security  of  money  borrowed  of  his  lessee  eovetiants  to 
make  him  another  lease  after  the  end  of  the  formeri  the  wife 
shall  be  bound  thereby;  for  this  covenant  amounts  to  a  dis- 
position of  the  estate  in  equity  pursuant  to  the  power  in  her 
httsband.   Steed  v.  Cragh  ( 92),  Baiee  v.  Dmulp  (93). 

As  to  the  paper,  we  must  refer  to  the  argument  of  Pole  v» 
Z^ard  Samers.  In  PuUeney  v.  Lord  JDarlimgion  (94)  upcm 
the  question  as  to  the  S0>000/.,  whether  to  be  considered  real 
or  personal  estate.  Lord  TAurhw  received  in  evidence  the 
accounts  of  the  steward  of  General  PuUeney  f  in  which  that 
sum  was  mentioned  as  part  of  the  personal  estate*  Lord 
TAiir/oio's'decision  was,  that  that  sum  was  at  home;  and  tlmie 
was  no  pprpose  to  be  answered  by  laying  it  out  in  land«  That 
account  having  been  received  in  evidence  ^  fortiori  must  this 
pap^;  for  nothing  can  apply  more  to  the  purpose  at  the  time 
pf  making  the  will:  the  testator  putting  in  what  is  his  per- 
sonal estate;  affording  the  most  distinct  evidence,  that  he 
IMNiBidered  this  his  properly,  when  he  made  his  will*  Thia 
case,  which  is  very  singular,  is  not  ^xbc^  Vik%^  Hinfihc^ffe  yf^ 
HincAcUffe  (95) ;  which  is  a  case  of  satisfaction;  and  dierf- 
fore,  as  your  Lordship  observed  in  Pole  v.  Lord  Somers, 
there  could  be  no  doubt,  that  the  evidence  was  admissible* 
But  this  case  is  much  more  like  PuUeney  v.  Lord  Darlington. 
The  paper  in  lhat  case  was  under  much  less  favourable  cir* 
cumstances.  It  was  not  ^gned  by  the  testator  at .  the  date  of 
his  will  and  with  a  view  to  it  The  paper  was  .  written  by  his 
steward :  but  it  was  in  his  custxxiy ;  and  *  it  appeared,  that 
he  some  way  acted  upon  it  in  midung  his  will;  and  the  ques- 
tion was,  whether  a  sum  of  money,  which  h^  had  the  power 
of  making  real  or  personal  estate,  should .  be  considered  real 
or  personal  upon  that  evidence.  In  this  case  the  testator 
had  it  in  his  power  to  make  this  property  his  or  her*s.  This 
is  a  much  more  favourable  case  than  Pole  v.  Lord  Somers^ 
The  testator  there  had  no  power  to  make  the  property  his 
own ;  OS  this  testator  and  General  PuUeney  had.   This  paper 


<M)  Reg.  Lib.  A.  1773.  FoL  (05)  Ante.  Vol  III,  616; 
'710.  Cited  ante,  314,  ia  Pole  v.  see  Che  note,  630. 
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(93)  9  Mod.  40. 
(99)  2  dik.  207. 


^ews 

Lord  Semen,  VoL  III,  621,  in 

Hinchcliffe  v.  Hinchcliffe. 
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Bhevm  thcr  clear  intention  at  the  date  of  the  will.  li  appeftrt 
from  the  indorsement,  that  the  paper  and  the  will  were 
written  upon,  the  same  day. 

As  to  the  right  of  the  Plaintiff  to  the  personal  estate,  she 
IB  deprived  of  dower  and  all  right  to  any  share  of  the  per« 
sonai  estate  in  all  events.  The  word  "  thirds**  is  only  the 
common  expression  used  in  such  settlements,  generally  applied 
to  real  estate,  rarely  to  personal ;  where  the  object  is  to  make 
a  complete  bar  of  any  right  in  the  wife  by  marriage  out  of 
the  estate  of  her  husband.  *  No  distinction,  whether  there 
shall  be  children  or  not,  is  intended.  Some  expressions  in 
the  clause  settling  the  160/.  a-year  shew,  that  was  all  she  was 
to  take.  It  is  declared  to  be  the  meaning,  that  at' dl  events, 
if  she  survives  him,  she  shall  have  that  sum  of  160/«  a-year. 
The  argument  as  to  the  event  supposed  to  have  been  in  con- 
templation, whether  there  should  be  chfldren  or  not,  cannot 
apply  as  to  the  dower.  In  either  event  she  will  be  barred 
as  to  the  real  estate ;  and  though  loosely  expressed,  this  must 
be  as  much  a  bar  as  to  the  personal  estate.  The  settlement 
is  in  satisfac^on  of  all  her  rights  as  a  widow.  Walker  t. 
Walker  (96). 

Mr.  RomiUy,  in  Reply. 
The  question  as  to  the  paper  is  the  same  as  that  in  Pole  v. 
Lard  Samers.  It  is  perfectly  clear,  this  paper  was  written 
after  the  will:  how  long  after,  does  not  appear.  If  this  is 
relied  on,  as  declaratoty  of  his  intention,  it  ought  to  be  proved 
as  testamentary.  That  could  not  be  in  Pole  v.  Lord  Somers\ 
that  paper  being  written  after  the  will,  and  directed  not  to 
be  annexed  to  it.  Then  it  must  be  only  evidence;  and  parol 
evidence  might  as  well  be  received.  It  is  said,  independent 
of  that  paper,  he  acted  upon  the  property  as  his  own:  but  it 
appears  only,  that  he  meant  to  consider  it  as  his  own  as  far 
[  ^3£S  ]  as  it  was  his  *  in  right  of  his  wife,  not  his  to  all  intents  and 
purposes.  His  receipt  of  the  rent  is  consistent  -with  that 
limited  interest.  He  had  a  beneficial  interest  in  it,  and 
power  to  dispose  of  it,  if  he  chose,  during  the  coverture;  and 
it  i&  to  be  remembered,  that  he  was  himself  a  lawyer.    It  is 

necessary 

(06)  1  Ves.  64.    See  Pickering  v.  Lord  Stamford,  ante.  Vol.  II, 
272,  6B1.  Ill,  332,  492,  and  the  note,  338. 
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tiecesittry  to  shew  by  clear^  unequivocal,  acts,  that  lie  meant 
it  to  be  his,  and  to  go  to'  his  representatives. 

The  question  as  to  the  agreements  is  very  difficult.  The 
passage  in  Camyvls  Digest  cites  the  very  worst  authority.  The 
agreement  is  enforced  against  the  heir  in  cases  of  dower ;  be- 
cause the  heir  represents  the  ancestor:  but  that  doctrine  is 
never  applied  to  the  case  of  husband  and  wife.   Many  ana- 
logous cases  shew,  that  such  an  intention  will  not  do.   If  a 
husband  sues  for  his  wife's  chose  in  action^  a  much  stronger 
indication  of  intention,  and  obtains  judgment,  but  dies  before 
execution,  it  will  survive.    So  it  will  in  the  case  of  an  arbi-^ 
tratioii,  and  death  before  award.   This  bears  a  much  stronger 
resemblance  to  the  execution  of  powers.    Will  the  Court 
aid  a  defective  execution  of  a  power  against  a  wife  for  the 
benefit  of  a  stranger?   She  does  not  represent  him  in  this 
respect.    It  is  a  right  to  dispose  of  her  property :  he  attempts 
to  dispose  of  it  by  an  ineffectual  act.    Upon  what  principte 
is  a  Court  of  Equity  to  execute  it?   The  execution  of  a  pow^ 
by  a  tenant  for  Hfe  would  perhaps  be  enforced  against  the 
reversioner  in  favour  of  a  purchaser  for  valuable  consideration 
That  is  the  only  case,  that  bears  any  analogy  to  this:  bat 
would  it,  if  defectively  executed  ?    Has  the  Court  ever  en- 
forced an  agreement  for  a  lease  against  the  remainder-man  ? 
It  is  supposed,  an  agreement  for  a  lease  wotdd  of  itself  make 
a  case  of  election:  but  there  is  no  instance  of  carrying  the 
doctrine  of  election  so  far. 

As  to  the  other  ^  question,  the  Plaintiff's  right  to  a  distri- 
butive share,  the  ground  is,  that  it  appears,  the  parties  were 
very  anxious  to  make  a  provision  for  chQdren  of  the  marriage ; 
and  they  seem  not  to  have  had  in  contemplation  any  other 
event. 


1801. 
Druce 
Demison, 


Lard  Chancellor. 
.  The  question  whether  such  a  paper  can  be  admitted  in  evi- 
dence, which  I  studiously  avoided  in  Pole  v.  Lord  SomerSf 
taiast  now  be  decided.  This  case  is  more  favourable  for  ad- 
mitting it ;  the  paper  in  that  case  being  drawn  up  long  after 
the  win.  It  is  also  less  liable  to  objection  than  the  account 
*  in  PukAiey  v.  Lord  Darlington ;  this  paper  being  written  by 
the  testator  himself. 


[  ♦394  ] 
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[  •396  ] 


r  Afl  to  Che  Actual  letm,  ai  thb  day  ihete  ia  no  dodb^  Aat 
to  the  extent  of  the  tenns  the  husband  actually  granted  bt 
became  owner*  As  to  the  agreemrats  for  leasai  my  appre- 
hension at  present  is,  that  in  this  Court  he  is  also  to  be  cob* 
«dered  owner  of  those  interests.  If  he  asngns  his  wifeV  dbcr 
sa  action,  he  gives  no  legal  title  to  it.  It  is  by  agreement  k 
most  oases  of  ehoses  in  action  that  the  assignee  takes  it.  His 
covenant  is  in  this  Court  a  disposition  of  it,  that  could  be 
•aforoed  against  him';  and  as  against  him  at  least  would  go  to 
the  representative  of  the  person  agredng  with  him.  If  it 
cannot  be  enforced  against  his  wife,  he  will  be  answerable 
«pon  his  covenant;  and  then  the  question  is,  whether  the 
wife  can  dairn.  Upon  the  head  of  election  that  fact  of  the 
agreement  shews,  he  treated  the  property  as  his* 

As  to  the  word  thirdsi"  the  clear  intention  must  be  takes 
to  tnean  her  interest  in  case  of  intestacy.  If  that  word  did 
not  occur,  I  doubt,  whether  the  personal  estate  would  not 
have  been  included  under  the  word  dower*"  The  word 
^  thirds,*'  is  never  used  accurately.  It  is  a  sort  of  expressiott 
in  common  parlance,  descriptive  of  the  interest  upon  an  in- 
testacy. It  must  depend  upon  the  domicil.  The  Plaintiff's 
argument  is  too  ingenious  upon  the  construction  iif  a  settle- 
|nent|  and  cannot  apply,  where  that  word  is  connected  with 

dower;"  which  would  apply  to  both  events,  whether  there 
ate  children,  or  not. 


Lord  Chanceuor* 
I  am  at  present  disposed  to  decide  this  cause  upon  a  ground^ 
that  does  not  make  it  necessary  to  determine  the  points  as  to 
an  agreement  for  a  lease  by  the  husband;  and  if  the  cause 
should  be  re-heard  upon  the  point,  on  which  I  decide  it,  I 
shall  wish,  that  a  search  should  be  made  upon  the  point,  whe- 
ther it  ever  has  been  decided,  that  an  agreement  will  or  will 
not  bind  the  wife;  and,  if  it  will,  whether  the  rent  is  to  be 
paid  to  her  or  the  husband.  If  that  is  untouched  by  decK> 
jrion,  I  think,  it  will  be  found,  the  analogy  to  other  cases  wiD 
make  out,  that  an  assignment  in  equity  is  to  this  purpose  as 
good  as  an  *  asngnment  at  law.  But  I  say  that  without  pre- 
judice. The  'principle  is  stated,  without  saying  any  thing  as 
to  the  authority  of  the  case,  towards  the  ^conclusion  of  SUml 
V.  Crag  A. 
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.  '  A»  to  the  other  pokkU,  &nt,  whether  the  settlement  was  it  I8OI4 
purchase  of  the  wife's  fortune,  upon  so  much  of  the  case  as  |>^[^^ 
ippears  to  me  I  do  not  think  it  was.  .  According  to  the  modem  ^ 
Bases  it  is  established,  that  the  settlement  for  that  purpose  BxNisoii^ 
miBt  either  express  it  to  be  in  consideration  of  the  wife's  foN 
Umt;  or  the  contents  of  it  altogether  must  import  that;  and 
plainly  impart  it,  as  much  as  if  it  was  expressed*   That  is  the 
reanlt  of  the  cases  upon  the  subject ;  and  it  is  not  worth  while 
h>  consider,  in  what  respect  the  older  cases  are  unsatisfiu>> 
x>ry;  involving  inquiries  not  very  easy  to  execute. 

As  to  the  actual  leases,  I  adhere  to  the  opinion,  that  they 
irere  an  alienation  by  the  husband.  As  to  the  question,' whe- 
htr  the  setdement  was  a  bar  of  the  wife's  interest  in  any  un- 
litposed  residue,  I  abide  by  my  opinion,  given  yesterday,  that 
t  was  the  intention  of  the  parties,  and  that  is  sufficiently  mar 
tifieated  by  the  language  of  the  settiement,  though  inaccurately 
rxpressed,  in  the  events  that  have  happened,  to  purchase  out 
he  wife's  interest  in  the  undisposed  residue.  The  question 
hen  is,  whetiier  the  leasehold  interests  passed  by  tiie  will; 
Lod  the  600^  remaining  of  the  mortgage  for  £600/.  after 
bearing  the  legacy  of  SOOOL ;  which  unquestionabLy  was  the 
irimary  charge* upon  it,  and  the  bond  of  the  executor  and 
ixectttrix  only  a  collateral  security.  If  therefore  the  mortgage 
uui  become  the  husband's,  he  must  exonerate  her  from -that 
engagement :  so,  if  it  became  the  wife's,  she  must  'exonerate 
dm  from  the  bond.  Then  the  question  is,  whether  under  the 
nrcnmstances  the  200L  mortgage  and  the  leases  are  to  be 
umaidered  as  passing  under  the  effect  of  the  residuary  clause- 
if  his  will.  The  settlement  not  being  to  be  considered  a  pur- 
chase of  her  fortune,  the  testator  must  be  considered  entitled 
n  right  of  his  wife  to  the  possession  of  these  leases  and  mort^ 
(ages;  entitied  to  the  possession  not  only  as  husband,  but 
ilao,  as  he  and  she  were  executor  and  executrix,  to  such  pos* 
lesabn,  as  he  would  have  in  that  character.  In  a  certain 
therefore  this  property  was  his,  in  right  of  his  wife,  and 
IS  fiur  as  it  was  capable  of  being  considered  his  as  executor 
irith  her ;  and  *  if  sh^  had  died  first,  mdependent  of  the  effect  [  •  396  ] 
)i  tibe  survivorship  to  him  as  husband,  supposing,  any  other  ]  '• 
person  had  been  entitled  to  this  property  in  remainder  after 
ler  life,  it  would  have  been  his  as  trustee  for  that  person,  in 

th« 
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the  sense^  in  which  a  trustee  can  call  the  trust  propet 
If  he  had  pdd  the  bond,  which  he  and  his  co-ezecutriXj 
he  afterwards  married,  entered  into  for  the  pajrment 
legacy  of  2000^.,  the  mortgage  of  2600/.  would  have  be 
to  the  extent  of  making  good  the  demand  by  virtue  t 
payment  against  the  assets  of  the  testatrix.  After  .tb 
riage  by  his  books,  which  must  be  evidence,  if  the  ps 
evidence;  he  treats  the  mortgages  of  2600/.  and  SOOL 
but  as  his  in  right  of  his  wife*  With  respect  to  the  lea 
estates  the  testator  bad  with  regard  to  those  premises,  of 
he  had  made  actual  leases,  acquired  considerable  inter 
the  strictest  sense  his.  As  to  those  premises,  to  whi 
agreements  apply,  he  had  attempted  at  least  to  acquir 
rests  in  the  strictest  sense  his ;  and  as  to  the  residud 
interests  he  retained  them  in  the  sense,  in  which  I  have 
sented  him  to*  have  had  interests  previously  to  those 
and  agreements,  as  husband  and  as  executor  with  hii 
At  his  death  those  interests  would  cease ;  and  all  not 
tuaUy  disposed  of  would  survive  to  his  wife.  His  will 
fore  is  certainly  to  be  construed  with  regard  to  this  c 
stance;  that  it  begins  to  speak  at  the  moment,  when 
residuary  interests  were  no  longer  his  in  any  sense :  bi 
to  be  remembered,  that  at  the  date  of  the  will  they  Wi 
in  a  strict  sense  to  the  extent  of  his  own*  acts,  and  k 
sense  beyond  that.  It  would  be  difficult  to  say, -the  ] 
sion  one  has  as  an  individual,  that  he  was  providing  by  c 
acts  in  his  will  for  all  his  wife  should  have,  would  be  su 
•to  bar  her  from  taking,  not  under  his  acts  and  provisioi 
by  virtue  of  her  own  title*  If  therefore  she  is  to  be 
from  claiming  the  residue  of  these  terms  and  the  mc 
interests,  it  must  be,  not  by  the  effect  of  the  express 
sions  for  her,  but  by  the  dispositions  in  favour  of  oth 
sons ;  and  that  cannot  be,  unless  under  all  the  circumi 
by  the  words  "  my  personal  estate  *'  he  can  be  held  tG 
to  pass  that,  which  was  his  in  some  sense,  but  not  in  b 
sense.  If  that  can  be  done,  it  will  of  course  raise  a  i 
election. 

I  had  great  difficulty  upon  this  question  in  Pole  v 
Somers ;  and  I  make  thb  decision,  as  bowing  to  auth 
which  it  is  my  duty  to  follow,  rather  than  as  being  sa 
•  that  upon  the  rules  of  evidence,  as  they  were  formerly 
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stood,  this  paper  can  be  admitted  in  evidence.    If  it  cobld  laoi* 
not,  there  would  not  be  much  injustice ;  for  I  am  upon  re-  p^JJ^g 
flection  strongly  disposed  to  hold,  that,  if  the  construction  of 
the  words  "  my  personal  estate"  will  not  pass  the  property,  Penison, 
and  the  paper  cannot  be  let  in,  the  Ecclesiastical  Court  would 
be  inclined  to  receive  it  as  testamentary,  notwithstanding  some 
of  the  contents;  for  their  principle  seems  to  be,  that  if  the 
testator  by  a. subsequent  paper  says,  he  has  bequeathed  by  a    If  a  testator 
former  instrument,  that,  which  he  has  not  bequeathed,  they  by  a  paper, 
will  hold  that  subsequent  paper  a  disposition,  as  being  a  de-  ^obseqnent  to 
daration  of  his  will  at  the  time  he  made  it  to  dispose  by  the  ^ 
win ;  not  in  terms  expressing,  that  it  is  then  his  will,  but  that  q^^gQ^^ 
he  has  disposed  of  it  before.    If  therefore  the  paper  could  ^jji^h  h©*  h^g 
not  be  received  as  evidence  in  this  Court,  they  ought  to  have  not  beqoeatli- 
an  opportunity  of  propounding  it  to  the  Ecclesiastical  Court:  ed,  that  paper 
as  a  testamentary  paper.  be  proved 

as  testamen- 
tary ;  and  the  property  will  pass. 

Upon  the  question  of  evidence,  this,  though  written,  is  in    Parol  evi- 

a  sense  parol;  and  it  seems,  as  far  as  dicta  go,  that  parol  dence  admis- 

evidence  ought  to  be  received  upon  a  latent  ambiguity,  not  m We  upon  a  la- 

iipon  a  patent  ambiguity  ( 97 ) ;  that  it  ought  to  be  received 

to  rebut  equities  founded  upon  presumption,  and  perhaps  to 

^i.  ■  ^       X     ^       •    V  ^-  J  ^   guity;  to  re- 

support  the  presumption;  to  oust  an  unplication;  and  to  ^ut  equities 

explain,  what  is  parcel  of  the  premises  granted  or  conveyed.  g^QonJed  apon 

As  to  a  patent  ambiguity,  I  do  not  see,  how  you  can  easily  presumption ; 

apply  those  cases  to  a  case  proposing  to  shew,  that  the  words  and  perhaps 

"my  personal  estate,"  which  have  in  them  no  patent  ambi-  to  snpportthe 

guity,  have  in  this  sense  a  latent  ambiguity;  that  he  meant  P''®*"'"P^®'*» 

that,  which  is  in  no  sense  his  personal  estate.   When  a  man  ^^^"•^  ^ 

devises  to  his  son  t/oAn,  and  happens  to  have  two  sons  of  that  P''^*^®" ; 

.  •    .      to  explain, 

name,  supposing  one  to  be  dead,  there  is  a  latent  ambiguity,  ^^y^^^  |g  pi^rcel 

letting  in  parol  evidence^  but  parol  evidence  perfectly  consis-'     the  pre- 

tent  with  the  description  in  the  instrument.    From  those  cases  mises  granted 

therefore  it  cannot  be  collected,  that  by  a  devise  of  his  estate,  or  conveyed. 

parol  evidence  may  be  admitted  to  shew,  that  he  was  devising 

anodier  man's  estate. 


(97)  Ante,  Vol.  I,  250.  Parscng  v.  Parmns,  266,  and  the  note, 
267. 
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iWI.  As  to  the  cases  upon  presumption  of  satbfaedop  orporfioiii^ 

if  a  testator  means  to  satisfV  a  debt  by  covenant  or  otherwise^ 
the  instrument  creating  the  debt  is  not  construed  against  the 
Dknison.    import  of  it,  nor  the  instrument  satisfying  it ;  but  a  presump*^ 
tion  of  law  is  raised  from  the  connection  between  the  parties, 
that  he  means  to  satisfy  the  debt.  In  HinchcUffe  t.  Himehel^e 
the  parol  evidence  was  let  in  with  great  propriety,  to  shew,' 
that  the  testator  by  acts  done  had  disposed  of  aU  Jthe  property, 
settled,  and  by  the  effect  of  the  disposition  had  made  himself 
a  debtor  to  his  children.   Then  this  Court  would  construe  the 
will  precisely  as  if  he  had  been  -originally  a  debtor.   He  had' 
disposed  of  the  property ;  and  received  the  money ;  and  had 
got  in  his  pocket  that  money ;  which  was  in  a  sense  his.  The 
debt  afiected  all  his  estate ;  and  therefore  the  Court  held  upon 
the  presumption  arising  between  father  and  child,  when  the- 
parol  evidence  had  proved  the  circumstances  of  the  property,' 
con8tii;uting  the  child  a  creditor  upon  the  father,  that  the 
father  was  upon  the  principles  of  this  Court  understood  to 
mean  to  satisfy  the  debt.   So,  in  tiie  case  of  portions,  where 
the  &ther  is  not  strictiy  debtor ;  where*  for  instance,  he  is- 
tenant  for  life,  and  the  portions  attach  upon  the  fBiniily  estate*, 
upon  principles  a  littie  difficult  perhaps  to  sustain  at  first, 
but  now  e3tablished  perfectiy,  it  was  held,  that  the  fiitber  was 
purdiasing  for  the  family  estate  \  and  giving  the  portion,  in- 
teooding  to  satisfy  the  debt  of  the  family,  as  in  the  other  case 
intending  to  satisfy  the  debt  from  himself.  Therefore  evidence 
is  let  in  to  meet  the  presumption;  and  then  evidence  must 
be  let  in  to  fortify  the  presumption.   But  I  am  apprehensive,' 
that  the  Court  did  this  in  old  cases  with  much  more  jealousy 
than  in  later  cases.   There  was  a  time,  whea  the  Court  was 
very  jealous  of  admitting  parol  declarations,  except  those, 
that  passed  about  the  time  of  the  will;  and  it  appears  frooi 
what  Juord  Harduiicke  says  in  BUnihom  v.  Fea9t{9S)  and 
what  is  stated  in  Mascal  v.  Mascal{99)  with  regard  to  the* 
case  there  cited,  that  the  6mf  of  making  the  declarati<Hi8  is 
very  material  ( 100  )•   There  are  strong  traces  of  a  disposhien 
in  these  and  other  cases  not  to  lean  with  all  the  attention, 
that  has  been  given  in  late  cases,  to  declarations  before  or 
after,  and  particularly  at  a  great  distance  after,  the  wilL 

(98)  2  Ves.  27.  jsfourse  v.  Finch,  and  Hanul^  r: 

(99)  1  Vei.  323.  Finch,  11,  72.  OenneU  v.  Lewtk^ 

(100)  Sec  ante,  Vol.  I,  359,  in   waite,  II,  465,  044. 
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lien  are  the  cases  of  election  ( 1 )  to  be  goremed  by  tiie* 
e  priiksiples  as  cases  of  satisfaction  ?  ^Most  of  the  latter 
upon  this  principle;  that  where  a  father  or  any  one  eke 
1  the  character  of  a  debtor^  attending  to  thisi  that  in  some 
mnstances  the  Court  will  presume  an  intention  in  a  &^ 
r(S)9  which  they  would  not  in  the  case  of  another  person^ 
Court  says,  the  disposition  of  what  is  strictly  his  property 
ft  sadsfy  the  debt ;  and  no  violence  is  done  by  that  But 
n  election  all  the  cases  say^  you  must  make  out,  that 
describes  the  subjects,  of  which  he  means  to  dispose* 
e  question  then  is,  wh^er  the  testate!?  has  so  described 
subject;  and  if  not,  whether  you  can  let  in  parol  evi-* 
ce,  primd  facie  applicable,  to  prove,  though  he  has  used 
da  not  so  descriptive,  they  shall  be  taken  to  be  descrip- 
•  That  diere  is  authority  for  that  at  this  day,  whatever 
icohies  occur  upon  it,  as  an  hypothetical  proposiidon,  I 
snot  deny.  The  difficulties  upon  it  are  great.  In  Pulie^ 
T.  Lord  DarUngioH  the  testator  had  SOfiOOL  in  his  hands  ; 
which  he  was  debtor  to  the  trusts  of  the  settlement  That 
i  was  primd  facie  real  estate  in  his  hands.  He  was  tenant 
life;  and  all  the  real  uses  of  a  strict  settlement  attached 
n  it  His  steward  put  down  upon  paper,  that  this  sum  of 
KKML  was  part  of  his  estate*  Suppose  the  case  to  stand 
edly  upon  that,  and  he  makes  his  will  the  same  week,  and^- 
nHori  if  four  or  five  years  after  receiving  that  account, 
rould  be  very  strong,  to  say,  that  because  the  steward 
rehends  that  to  be  his  master's  property,  the  master  knows 
ling  to  the  contrary ;  and  his  ideas  must  be  the  same ; 
he  must  use  the  terms  in  his  will  in  the  same  sense  as  the 
rard  used  them.  But  to  say  that,  not  only  to  make  that 
itmction  against  the  persons  interested  in  the  money  upon 
win,  but  also  to  hold,  that  the  testator  never  correeted 
idea  between  the  time,  when  he  saw  the  paper,  and  this 
!  of  executing  the  will,,  and  against  those,  who  have  in-^ 
sta  to  be  displaced  by  proof,  is  very  strong.  If  Uiere  i» 
he  will  an  indication,  that  some  part  of  that  property  was 
nt  to  be  disposed  of  eo  nomine  by  the  will,  that  is  strong 
bew,  he  did  mean  to  dispose  of  some  property  in  a  strict 

>  See  the  notes,  ante,  Vol.  1,      (2)  See  Hope  v.  Lord  Clif- 
527.  cfen,  pest,  409. 
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sense  not  his  own;  and  it  may  be  argued  upon  that,  that  he 
meant  to  dispose  of  the  whole  property  subject  to  the  same 
uses.  But  even  that  presses  a  great  deal  against  those,  who 
have  interests,  to  be  displaced  by  proof;  and  it  is  competent 
at  least  to  say,  that  having  shewn  an  intention  to  *  dispose  of 
part  he  does  not  necessarily  mean  to  dispose  of  the  rest.  But 
the  circumstance  to  which  I  advert,  is,  that  de  facto  that 
paper  was  admitted  as  evidence;  and  that  is  a  judgment  of 
this  Court  upon  the  admissibility  of  evidence,  and  that  judg- 
ment recognized  in  the  highest  place. 

It  is  impossible  also  not  to  admit,  that  Lord  Ahanley^  has 
in  xthe  strongest  words  said  ( 3 ),  that  evidence  of  this  sort 
is  to  be  admitted,  and  upon  the  authority  of  that  very  case ; 
and  there  is  nothing,  that  abates  from  the  authority  of  that 
dictum^  except  that,  as  I  understand  the  case,  that  dictum 
does  not  belong  to  it.  Lord  Ahanley  refers  to  what  Lord 
Chief  Justice  De  Grey  said  in  Pulteney  v.  Lord  Darlington. 
If  the  circumstances  were  evidence,  that  they  made  an  im- 
pression upon  the  mind  of  that  learned  Judge,  is,  very  con- 
siderable. But  the  difficulty  I  have  is,  upon  what  principle 
he  suffered  those  circumstances  to  make  an  impression  upon 
his  mind.  Baron  Eyre  goes  a  great  deal  farther ;  saying,  he 
does  not  agree  to  the  position  laid  down  in  the  general  sense 
of  it ;  that,  where  a  man  gives  all  his  estate,  he  does  not 
mean  to  give  what  is  not  his:  what  he  thinks  his  is,  in  the 
sense  he  uses  the  word,  his. 

These  principles  being  so  laid  down  in  Pulteney  v.  Lord 
Darlington,  and  Hinchcliffe  v.  HinchcUffe,  it  is  not  for  any 
one  sitting  here  upon  any  embarrassment  arising  in  his  own 
mind  to  deny  their  application :  but  I  repeat,  that  I  do  not 
understand  these  dicta;  as  far  as  they  say,  upon  cases  of 
election  evidence  is  admissible,  but  not  to  explain  the  wiD. 
If  they  mean,  that  it  is  admissible  only  to  explain  the  subjects 
of  bequest  ambiguously  described,  and  then  not  to  explain  the 
will,  but  to  make  you  understand  what  subjects  the  testator 
meant  to  describe,  which  upon  the  face  of  the  will  you  cannot 
understand,  that  it  is  intelligible :  but,  if  they  mean,  that  it 
b 'admissible  to  prove,  what  the  testator  meant  by  the  words 
"  my  personal  estate, "and  that  he  meant  a  great  deal  more 

than 

(3)  Ante,  Vol.  Ill,  530. 
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than  those  words  would  carry  by  their  natural  ,  or  .  legal  import/ 
and  if  a  case  of  election  is  raised  upon  that,  in  fact  and  sub-, 
stance  endence  is  admitted  to. raise  a  case  of  election,  thereby 
explaining  the  will.  It  is  not  enough  for  me  to  say,  that 
*18  the  effect  of  it;  for  upon  reasoning  of  a  contrary  ten- 
dency the  Court  has  established,  that  this  sort  of  evidence 
has  been  admitted. 

The  other  cases  cited  in  Hinchcliffe  v.  Hinchctiffe  have  no. 
relation  to  it:  El&son  y.Cooison  (4),  and  all  the  others 
upon  presumption  and  satisfaction,  for  the  reasons  I  have 
stated  ;  and  all  I  can  find  is  one  or  two  dicta  of  Lord  Thurhw 
mJeacoci  v.  Falkener  (5.)  and  Faimereau  v.  Poyntx  {6)»^ 
The  former,  it  is  to  be  observed^  is  a  case  of  satisfsu^tion. 
Lord  Thurlou)  is  there  made  to  say,  **  evidence  cannot  be 
^  read  to  prove,  what  the  testator  meant  by  the  words  used  vol 
^  his  will:  but  it  may  as  to  facts,  upon  which  the  testator 

made  his  will.''  Mr.  Lloyd  upon  that  cited  the-  case  of. 
Braughton  v.  Errington  (7);  and,  I  believe,  it  was  upon  the 
argument  of  that  case  that  my  mind  was  impressed  with  the 
distinction.  That  case  is  intelligible :  but  the  words  attributed, 
to  Lord  Thurlow  are  not  The  declarations  were  let  in  upon 
the  old  ground:  but  what  is  meant,  by  the  latter  part  of  that 
proposition,  <I  do  not  understand.  If  I  am  to  collect  it  firom 
what  Lord  Thurlow  says  in  Fonnereau  v.  PoyntXf  which  is. 
subsequent  to  his  own  decision  in  PuUeney  v.  Lord  DarUng^ 
tom^  Lord  ITturhw  there  (8 )  says,  he  lays  out  of  the  case  all 
declarations  of  the  testatrix  of  what  ishe  really  meant  to  give 
at  the  time  of  making  her  will,  and  all  statement  of  her  pro- 
perty, from  whence  it  might  be  inferred,  what  she  meant* 
Upon  what  ground  then  he  did  admit  the  evidence  ?  As  I  have 
always  understood,  and  now  understand  it  from  this  Report^ 
upon  this  ground;  that  the  testatrix  having  given,  as  a  species 
of  stock,  that,  which  was  of  no  known  denomination  of  stocky 
die  will  shewed,  she  meant  to  give  something;  but  did  not 
ascertain  the  subject  she  meant  to  give.  Therefore  Lord 
7%  Iff  fofT  looked  at  the  property,  in  order  to  prove,  what  she 

meant; 


(4)  3  Bro.  C.  C.  61.  Ante, 
VoL  1,100.  See  the  notes,  112, 
259. 

(6)  1  Bro.  a  C.  295. 

Vol.  VL  E  E 


(6)  1  Bro.  C.  a  472. 

(7)  7  Bro.  P.  a  461. 

(8)  1  Biv.  C.  C.  477. 
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Dieant;  the  wiH  proving,  that  she  meant  te  give  wmuMmgt 
but  the  descriptioii  of  the  mbject  not  being  intelSgiUe.  That 
was  not  contradictbig  any  description  in  the  w3L  It  was  nott 
saying,  that  was  the  personal  estate  of  the  testatrix^  whieh  waa 
not  her  personal  estate ;  but,  that  she  meant  by  these  woids 
what  she  might  be  taken  to  mean ;  beeause  upon  die  wordi^ 
*  attending  to  the  different  species  of  stocky  at  the  bank,  it 
oonld  not  be  ascertained,  what  species  she  did  meani  it  being 
dear,  th^t  she  meant  some.  That  case  therefore  in  no  degseer 
supports  PuOeney  v.  Lotd  Darlington^  nor  the  dictum  at  the 
eondusion  of  £nbicic£^  v.jFffitc^^i?.*  nor  does  it  carry  the 
old  cases  upon  parol  evidence  one  tittle  farther  than  they  had 
gone. 

'  Then  tihe  question  is,  -can  I  admit  diis  paper  as  evidence  ! 
That  question  arises  in  a  case,  in  which  this  property  was  more 
or  less  strictly  the  personal  estate  of  the  testator  in  all  thcf 
sienses  I  have  represented,  independent  of  evidence :  the  testa- 
tor having  by  actual  leases  acquired  out  of  his  wife's  proporty 
personal  estate  of  hiis  own,  having  by  agreemmts  for  leases 
acquired  such  interests  as  those  agreements  would  give  him, 
having  constituted  himself,  if  he  evet  should  pay  the  bond 
debt,  a  creditor  upon  his  wife*s  cko^  in  action,  and  in  that 
respect  made  that  his  own,  and,  beyond  those  inieitals, 
acquired  by  his  own  acts,  having  his  wife's  personal  estate  in 
this  sense  his;  in  right  of  his  wife,  whether  in  such  a  craipli* 
cated  situation  it  is  possible  to  admit  parol  evidence,  that  by 
the  words  my  personal  estate  "  he  meant,  not  only  his  stricdy, 
but  also  that,  which  in  a  sense  must  be  admitted  to  be  his 
personal  estate ;  attending  to  the  fact,  that  a  great  portion  of 
this  property  he  must  be  entitled  to  dispose  of;  because  he  had 
made  it  in  a  strict  sense  his.  If  tiie  question  was  new,  I  should 
doubt,  whether  in  a  case  so  circumstanced  it  would  be  a  viol»« 
tion  of  the  rule  to  admit  evidence ;  for  it  is  not  a  contradiction 
of  the  will ;  but  only  goes  to  this ;  that,  as  he  might  mean  die 
words  in  the  one  sense  or  the  other,  he  did  mean  tiiat  preperty, 
which  in  both  senses  was  his.  But  it  is  not  necessary  to  der 
cide  upon  that  ground;  for  after  the  case  of  PyUeney  v. 
Lord  Darlington,  and  what  Lord  Chief  Justice  De  Qtey^ 
Baron  Eyre,  and  Lord  Alvanley,  have  said,  whatever  toy  own 
opinion  might  have  been  prior  to  PuUeney  v.  Lord  DarUngion-, 

(and 
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(and  I  agree  with  Lord  Rosslyuy  that  I  cannot  see^  upon  what  1801. 
principle  the  evidence  was  adinitted  in  that  case)  after  all  thb  iJ^JJ^ 
authority,  I  do  not  think  myself  at  liberty  to  reject  this 
paper  aa  evidence.   It  is  with  great  aatisfiu^on,  that  receiving  Dsnison. 
it  I  find,  it  is  evidence  co-temporary  with  the  will;  for  it 
Itav€8  as  Utde  to  hiusard  as  can  be  in  suck  a  sort  of  case*  It 
may  be  stated  as  a  fact,  that  the  moment  the  testator  had  made 
his  will  he  sat  down  to  state  the  effect  of  it.  This  paper  has  the 
^  same  date.   He  calls  it  a  statement  of  his  property.   He     [  *40S  ] 
onrectly  abstracts  the  will ;  including  all  the  leasehold  estatesj 
as  his  own,  the  mortgage  for  3600/.;  estimating  it  at  only 
600iL  the  residue  beyond  the  legacy  charged  upon  it;  the 
200/. ;  and,  what  is  very  remarkable,  leaving  out  the  contin- 
gent legacy;  which  never  produced  any  thing  to  him.  That, 
from  which  he  derived  actual  benefit,  he  takes  as  his  own; 
and  what  was  contingent,  whether  to  be  received  by  his  wife, 
or  not,  he  leaves  out. 

Under  these  circumstances,  and  subject  to  any  review,  if 
it  can  be  found  fit  to  attempt  to  shake  these  authorities,  I  am 
of  opinioi^  the  testator  did  bequeath  all  this  as  his  own  per- 
sonal estate.  If  so,  the  other  points  will  not  arise ;  and  I  itm 
ike  more  satisfied  upon  the  justice  of  the  decision;  because^ 
though  I  do  not  think,  Lord  Chief  Justice  De  Grey  was 
correct  in  allowing  circumstances  to  make  an  impression  upon 
his  mind,  if  they  never  ought  to  have  found  their  way  ta  hia 
Blind,  this  paper  must  either  be  looked  at  as  evidence,  or  the 
party  ought  to  have  the  opportunity  of  propounding  it  as  a 
teatamentary  paper  to  the  Ecclesiastical  Court.. 


This  -cause  was  not  re-heard.  Before  the  decree  was  drawn 
up,  it  appeared  that  the  mortgage- fdr  SOO/.  was  not  contained 
in  the  paper.  The  sum  of  that  amount  was  another  sum 
belon^g  ta  the  testator.  That  mortgage  waa  therefore  ex- 
cepted. 

It  was  said  at  the  Bar,  that  there  was  no  trace  of  Steed  v. 
Cragh  in  the  Register's  Book ;  and  that  it  appeared  firom 
the  Register's  Book,  that  in  PuUeney  v;  Lord  DarUngton  all 
sorts  of  papers  were  read:  agreements  of  solicitors;  cases 
and  opinions  of  Counsd,  &c. 
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j^Sth  CHAPMAN  V.  BROWN, 
and  9aik. 

Tnist  by  will  J^LIZABETH  BROOKES  by  her  idll,  dated  the  S 

for  building  or  JunCy  1776,  after  giving,  among  several  other  leg 

purchasing  a  if  there  should  be  any  poor  relations  of  her's  at  the  ti 

ifma^'a^^ear  decease,  as  far  as  the  second,  that  can  be  said  to 

to'ttQ  execa-  ^  each,  and  directing  all  her  wearing  apparel 

tors  to  be  most  ^^^^^buted  atnong  her  poor  relations  at  the  discretion  o 

wanted:  if  any  executors,  gave  all  the  rest  and  residue  of  her  estati 

overplus,  to  go  effefcts  whatsoever,  freehold  and  otherwise,  to  her  exec 

towards  the  afl«r  payment  of  the  above  legacies  and  her  funeral- exp< 

support  of  a  for  the  purpose  of  building  or  purchasing  a  chapel  fc 

miaSstor^^n^t^  service  of  Almighty  God;   and  gave  her  two  small 

exceeding  waiters,  her  large  silver  cup,  and  her  best  damask  table 

202.  a  year*  damask  napkins,  for  the  use  of  the  Comm 

and  if  any  far-  ^^^^  of  the  same ;  and  requested,  that  her  bureau-bool 

ther  surplas,  with  all  her  books  may  be  deposited  in  the  said  chapel; 

for  such  cha-  decared,  that  the  chapel  may  be,  where  it  may  appear  1 

ritable  uses  as  executors  to  be  most  wanted ;  and  if  any  overplus  shou 

^h^nld^th^^k*  ^^^^       purchasing  or  building  the  same,  she  requ 

Tu  '^^  might  go  towards  the  support  of  a  faithful  ( 
proper*    JL  He 

whole  trust  minister,  not  to  exceed  the  sum  of  20/.  a-year;  and  if 

void,  not  only  any  farther  overplus  should  remain,  she  desired,  th 

as  to  the  real  same  may  be  laid  out  in  such  charitable  uses  as  her  exa 

estate  and  a  shall  think  proper ;  and  she  appointed  the  Reverend /2i 

mortgage,  but  ^nd  Thomas  Chapman  her  executors.    The  latte 

also  as  to  all  legatees  of  20/. ;  and  to  the  former  she  gav 

the  personal  ^    , .  ® 
estate;  and  the 
real  estate 

went  to  the  The  testatrix  died  upon  the  12th  of  June,  1800. 

heir  at  law;  having  renounced,  ^Chapman  proved  the  will;  and  file 

and  the  per-  bill;  praying  an  execution  of  the  trusts  of  the  will, 

sonal  to  the  rpj^g  Yieit  at  law  by  his  answer  claimed  the  real  estate 

next  of  kin.  ^^^^          claimed  the  personal  estate. 

Mr.  Richards  and  Mr,  Hart,  for  the  heir  at  law,  an^ 
.   of  kin.  ^ 
This  is  such  a  devise  and  bequest,  as  the  Court  wi 
execute.   It  is  clear  as  to  the  land.   As  to  the  personal  c 
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h  is  given  80,  diat  an  investment  in  land  must  necessarily' 
have  been  in  the  contemplation  of  the  testatrix*  If  the  words 
ave  to  be  ccmfined  to  building  a  chapel,  supposing  the  ground 
to  be  already  furnished,  a  case  upon  that  point  is  how  de- 
pending before  the  Lord  Chancellor,  In  the  argument  of 
that  case  The  Attorney  General  v«  Tyndall{9)  was  cited ;  in 
wUch  hord  Northington  against  the  general  course  of  pre- 
ceding cases  held,  that  the  application  of  personal  estate  to 
bniMiiigs  already  in  mortmain  still  is  amortising.  A  proposition 
directly  contrary  to  that  is  broadly  laid  down  in  Cdrbyn  yj 
French  {10);  viz.  that  it  may  be  applied  for.  the  purpose  of 
ameliorating,  beautifying,  sustaining  or  repairing,  buildmgs 
upon  land  ahready  in  mortmain.  The  Lord  Chancellor  wished 
to  have  the  point  more  considered,  than  it  could  have!  been 
as  a  short  cause.  But  in  this  case  it  is  clear,  the  testatrix 
intended  land  to  be  procured.  Land  already  in  mortmain 
cannot  meet  her  idea  of  purchasing*  She  had  no  idea  of 
land  under  such  circumstances;  intending  a  distinct  charity 
of  her  own. 

The  distinction  of  Lord  Hardwicke  is  stated  in  The  Attorney 
General  v.  Nash  (11)  and  many  other  cases,  collected  in  High' 
more;  that  erecting  a  chapel  is  considered-  as  founding  the 
thing;  building,  otherwise.  But  it  is  always  considered  a 
question  of  construction.  Foy  v.  Foy  ( 12  )  had  two  bequest^ 
in  it ;  of  which  one  was  considered  good :  the  other,  hot.* 
Lord  Kenyon  said,  he  would  have  declared  both  void;  if 
diere  had  not  been  an  hospital  existing.  Here  is  no  chapel' 
exttting.  Then  as  to  the  disposition  of  the  siurplus,  the 
Court  cannot  take  notice  of  that ;  because  the  first  disposition 
cannot  take  effect.  The  Attorney  General  v^  Gouldtng {ISy 
This  gospel  minister  must  according  to  her  intention  be  at- 
tached in  some  way  to  tiiis  chapel.  The  first  purpose  not* 
bdbg  warranted,  the  second  must  fail  with  it.  If  the  chapel 
cannot  be  purchased,  you  cannot  fix  upon  any  surplus  to 
apply  to  any  minister :  the  residue  being  the  surplus  upon  an 
account,  to  ascertain  the  sum  necessary  for  the  purchase  ,  of 
the  chapel;  which  account  cannot  be  taken.  How  can  it 
»  be 

(9)  Amb.  614.  2  Eden,  207.        (11)  3  Bro.  C.  C.  588. 
»  (10)  Ante,  Vol:lV,  418.  See      (12)  Cited  3  Bro.  C.  C.  501. 
page  427,  428.  (13)  2  Bro.  C.  C.  428. 
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be  described  to  the  Master,  how  much  will  be  wanted  far  the 
building :  a  building  of  what  value  ?  The  whole  fund  cannot 
be  applied  to  the  minister;  for  *that  is  not  the  intention*. 
It  is  adoiowledged  in  all  the  authorities,  that  if  the  first  object 
fiulsy  that,  which  is  dependent  upon  it,  must  faiL  Moggridgc 
V.  ThaekweU{l4i)  is  a  very  strong  case:  but  is  now  to  be 
re-heard  ( 15  )•  The  Master  must  then  say,  who  b  the  mi? 
mster  to  have  the  SOL  a  year  for  ever.  The  additional 
bequest  is  not  distinct,  but  connected  with  the  general  design 
of  charity.  By  establishing  the  stipend  alone  the  Court  will 
go  against  the  intention ;  which  was,  that  a  minister  of  her 
own  should  have  it:  that  not  being  the  main  object:  but  only, 
for  the  purpose  of  providing  a  minister  to  do  the  duty  of 
the  chapel.  There  is  a  mixture  of  vanity  in  this,  as  in  all 
these  cases. 

Then,  as  to  the  point,  whether  the  Crown  will  be  entitled 
to  apply  the  residue  to  any  charitable  purpose,  this  will 
does  not  a£fbrd  a  sufficient  ground  for  that  In  Moggridge 
V.  ThackweU  the  particular  object  was  pointed  out  by  the 

win. 

Mr.  NokMp  for  the  Attorney  General  in  support  of  the 
Charity. 

This  disposition  is  not  void,  except  as  to  the  real  estate 
and  the  mortgage  ( 16).  All  these  objects  are  legaL  It  must 
be  admitted,  that  it  woidd  be  void,  if  the  trust  was  merely 
to  purchase  a  chapel:  but  being  for  the  purpose-  of  either 
building  or  purchasing,  in  the  alternative,  if  the  purpose  of. 
building  can  be  supported,  the  Court  will  give  effect  to  that 
mode,  which  may  be  established.  If  therefore  this  can  be 
sustained  as  a  bequest  for  the  purpose  of  building  upon  land 
already  in  mortmain,  or  if  land  should  be  given,  it  may  be 
estabfished.  The  discretion  given  to  the  trustees  as  to  the 
situation  of  the  chapel,  where  it  may  appear  to  them  to  be- 
most  wanted,  is  strong  in  support  of  this  charity.  TThe  At', 
tomey  General  v.  Nash  and  all  the  other  cases  establish 

this; 

(14)  3  Bto.  C.  C.  617.  Ante,  decree  was  affirmed.  Post,  VoU 
Vol.  I,  m.  Vlh  36. 

(l^)  Upon,  the  rc-hearing  tho      (i6)  Howmcy.  Chapmmn,  aate, 

VoLIV,  542. 
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dm tibat  "where  that  discretioii  u  ghrea,  if  the  trnsiees  can  l8dl« 
exeraae  it  in  a  legal  manner)  the .  Court  will  carry  it  into 
eflbet ;  where  it  ia  possible  to  appfy  it  upon  hmd  already  in 


But^if  that  is  void,  the  other  disposition  is  valid.  If  th^ 
minister  was  to  exercise  his  function  in  the  chapel,  according 
to  7%#  Aiiometf  General  v.  Whitekureh  ( 17  )  and  other  eases, 
the  principal  ^  failing,  the  adjunct  must  also  faiL  But  in  thitf 
instance  there  is  nothing  to  connect  them.  Her  bounty  to 
the  minister  is  limited  to  SOL  a  year;  importing  clearly,  thai 
he  must  be  supported  by  other  means.  The  appointment 
should  be  by  the  executors,  or  by  reference  to  a  Master* 
As  to  the  surplus,  this  is  a  condition  precedent.  A  bequest 
maybe  void  in  one  part,  and  good  in  the  limitation  over:  7%# 
Attorney  General  v.  Hartley\\i).  All  the  cases  upon  the 
doctrine  of  cypres  go  upon  this  principle;  that,  where  it  is 
evident,  some  distinct  object  of  charity  riiould  take  place, 
before  the  legacy  should  lapse,  the  Court  will  fulfil  that  in- 
tention. In  this  will  the  intention  is  cl^ar,  that  the  repre^ 
aentatives  shall  take  nothing,  but  the  whole  shall  go  to  charity, 
from  the  legacies  to  the  relations. 


Ghapmak 


[  •407  ] 


The  Master  of  the  Rolls  (after  stating  the  case) 
.  The  only  question  is  with  regard  to  the  vaUdity  of  the  be-  July 
^iiest  for  charitable  purposes.  It  is  contended  for  the  heir 
at  law,  that  as  to  the  real  estate  the  devise  is  void ;  and  that 
unquestionably  is  so.  It  is  also  clearly  void  as  to  the  mort- 
|[age.  By  the  next  of  kin  it  is  contended,,  that  the  disposition 
is  void,  so  far  as  it  directs  the  residue  to  be  l^id  out  in 
building  or  purchasing  a  chapel ;  and  it  is  contended,  by  the 
Attorney  General  on  behalf  of  the  charity,  that  being  in  the 
alternative,  to  build  or  purchase,  if  either  of  those  purposes 
toutd  legally  be  effected,  the  trust  ought  tar  be  carried  into 
execution;  and  that  undoubtedly  would  be  so.  It  is  insisted, 
that  the  purpose  to*  build  a  chapel  upon  ground  already  in 
mortmain  is  legal;  though  to  purchase  ground  for  .the  purpose 
of  building  a  chapel  is  not  legaL    The  Attorney  General  v. 

Bowles 


(17)  Ante,  VoL  UI,  141.  (18)  4  Bro.V.  C.  412. 
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Chapman 

Browh. 
[  ^408  ] 


Bowles  ( 19)  was  referred  to,  as  an  authority,  that/  if  there 
is  a  bequest  of  money  to  be  laid  out  in  building  a  chapel  or 
school,  the  intention  is  to  be  taken  to  be,  tO'  build,  in  case 
a  piece  of  ground  already  f  in  mortmain  could  be  found  for 
that  purpose;  and  that  case  undoubtedly  is  an  authority  for 
that. 

.  But  this  case  appears  to  have  been  over-ruled  by  a  great 
number  of  subsequent  decisions.  Upon  the  principle  esta- 
blished by  the  case  itself  it  seems  a  Uttle  extraordinary,  that 
a  testator  having  made  no  reference  whatsoever  to  the  case  of 
land  being  already  in  mortmain,  the  Court  should,  suppose  an 
intention,  that  he  has  not  in  the  most  remote  degree  pointed 
to.  But  liord  Hardwicke  in  favour  of  a  charity  held,  that 
such  an  intention  might  be  presumed. 

'  .The  first  case,  in  which  that  authority  was  impeached,  is 
The  Attorney  General  v.  TyndaU  (20)  before  Lord  Henley. 
Jn  a  subsequent  case.  The  Attorney  General  v.  Hutchin" 
son  (21 ),  Lord  Bathurst  takes  Lord  Henley  to  have  there 
decidedly  over-ruled  the  other  case.  In  argument  he  cer- 
tainly did  over-rule  it;  for  he  disapproved . of  the  ground, 
upon  which  that  was  decided :  but  the  case  immeiUitely  before 
}i^a  did  not  call  for  that  decision ;  for  it  was  not  a  case  of  the 
same  kind.  In  that  case  the  direction  was  expressly  to  pur- 
chase :  and  there  was  no  option.  But  aU  the  reasoning  of 
liOrd  Henley  went  in  direct  contradiction  to  the  former  case. 
He  held,  that  the  statute  had  two  objects:  first,  that  you 
shall  not  give  land  for  the  benefit  of  a  charity:  Sdly,  that 

you 

V.  Tyndall, 


(19)  2  Ves.  547.  Lord  Bard" 
totems  opinion  upon  this  sub- 
ject, as  expressed  io  that  case, 
VapghoH  V.  Farrer,  and  Cant^ 
well  V.  Baker^  there  cited  as 
Qa$tril  V.  Baker^  comes  to  this; 
tl^at,  if  the  object  can  be  attained 
by  any  other  means  than  a  pur- 
chase of  land,  as  by  an  applica- 
tion of  the  fund  upon  land  al- 
ready in  mortmain^  or  by  a  gift 
of  land,  or  hiring  a  house,  it 
shall  have  ^cflcet;  sind  in  7%e 


Attorney  General 
Amh.  614,  2  JEUen,  207,  the 
Master  of  the  Rotts^  following 
Lord  Bardwieke*B  aothority  al- 
lowed the  tmstees  two  years  to 
procure,  if  they  could,  a  gift  of 
land.  See  Grievet  Case,  ante. 
Vol.  1,  548,  and  the  note,  554. 
Henshaw  v.  Atkinson,  Jokmtom 
V.  Swann,  3  Madd,  306,  457. 

(20)  Amb.  614. 

(21)  Amb.  751.  1  Bro.  C.  C. 
444,  in  a  note. 
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ym  shall  not  realise  for  the  benefit  of  a  charity;  that  the 
mischief  is  the  same;  for,  if  that  precedent  was  to  . prevail, 
a  jiiece  of  ground,  that  was  only  worth  BOh  might  be  made 
worth  SOyOOO/. ;  which  undoubtedly  is  putting  it  in  mortmain* 

But  a  case  directly  in  point  occurred  before  Lord  Northing-' 
tan  in  1764,  PelharH  v.  Anderson  {22);  for  there  2000/.  was 
giveR  to  .build  or  erect  an  hospital  That  was  determined 
bj  bimito  be  void.  That  case  did  directly  over-rule  The 
Attorney:  General  Y.  Bowles f  the  purpose  being  precisely  the 
same.  Then  came  the  case  of  The  Attorney  General  y. 
Hutchinson;  to  which  I  have  before  alluded,  in  1775;  where 
the  bequest  was,  according  to  the  report  in  Ambler,  for 
the  purpose  of  erecting,  and,  according  to  a  *  note  in  Brown, 
for  erecting  and.  building  a  firee  schooL  A  strong  circum- 
stance there  was,  that  there  was  in  the  parish  a  piece  of 
ground  in  mortmain ;  upon  which  a  school  had  formerly  been 
erected ;  and  it  was  contended,  -  that  the  fact  was  in  the 
testator's  contemplation;  and  the  intention  was  to  re-erect 
Ihe  school  upon  that  foundation :  but  Lord  Bathurst  thought, 
fcliat,  as.  the  testator  had  not  himself  pointed  to  that  inten- 
tion,  it  was  not  to  be  presumed  by  the  Court.  Therefore 
it  was  not  to  be  taken  as  a  mere  bequest  for  the  purpose  of 
precting  or  building  a  school;  and  it  had  been  determined  in 
i^elham  v.  Anderson  and  the  other  cases,  that  such  a  bequest 
iras  void.  « 

Then  the  case  of  Foy  v.Foy(23)  occurred;  which  went 
much  &rther  than  either  of  these  cases.  There  the  legacy 
was  given  towards  the  erection  and  endowment  of  an  hospital. 
Lord  Hardwicke^fa  Vaughan  v.  Farrer  (  24 ),  and  Gastril  v. 
JS€sker{25)  held,  that  to  erect  does  not  necessarily  imply  to 
bufld,  much  less  a  purchase  of  ground  for  building.  He  held, 
it  might  mean  merely  an  endowment :  but  Lord  Kenyon  in 
Foy  y.  Foy  held,  that,  if  .there  was  no  hospital  already  exist- 
ing,  that  would  be  void. 

.  Then  came  the  Attorney  General  v.  JViavA(26);  in  which 
the  words    erect  and  build"  occurred.   The  former  undoubt'- 

edly 


180t. 


(22)  1  Bro.C.C.  444,  in  a  note. 
»  (23)  At  the  RolU,  Isi  Feb- 
rwry,  iTte.  Cited  3  Bra.  C.  C. 
591. 


Chapman 

V. 

•Brown. 


(24)  2Ves.  182. 

(25)  The  name  of  the  Plaintiff 
in  that  cause  was  CantwelL 

(26)  3J?ra.  C.  C.  588. 
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edly  is  not  tb«6oiig  la  liie  oAer,  from  idial  Lofd  HMMfAft 
had  held,  thai  it  might  meaa'an  mdowment. '  Tbeiefim  itt 
that  case  the  word  biuld*'  was  the  opeiadbre  word.  But 
liord  T/iurhw  held  the  bequest  altogether  Toid^  and  aUowed 
the  demurrer. 

In  this  case  the  altematiire  b  to  build  or  purdiase.  It  is 
admitted,  a  bequest  to  purchase  would  be  void  i  attd  R  b 
determined  by  all  those  cases,  that  a  bequest  for  die  pur* 
pose  of  building  a  chapel  is  equally  void.  That  bcqpiest 
th^fi»re  falls  to  the  ground. 

The  nest  question  arnes  upon  the  direction,  dial  if  any 
orerplns  remains  after  the  purchasing  w  building  the  diapd» 
it  shall  go  towards  the  support  of  a  fiudiful  gospd  minisler, 
not  exceeding  *  201.  a  year.  It  is  contended  by  the  next  of 
kin,  that  this  is  a  bequest  dependent  upon  the  iRmner;  and, 
thut  fiuling,  this  must  likewise  fail,  upon  die  authcnri^  of  the 
AUmmey  General  v.  GauUmg  (S7  \  The  late  Matter  ^  the 
iio&  seemed  (28)  to  doubt  a  Uttle  the  doctrine  of  that  case 
in  the  jHtamey  General  v.  The  Earl  of  JVmekd§ea  {*9)i  but 
iifterwards  in  the  Attorney  General  v.  B<mUbee{9i)  he  ap* 
prared  of  that  doctrine;  and  acted  upon  it  It  ia  theii  eon* 
tended,  diat  this  is  not  dependent  upon  the  other  purpoee  \  but  ^ 
is  for  the  support  of  a  minister  generally,  not  at  that  diapeL  ^ 
I  am  clearly  of  oiHnbn,  she  must  have  meant  a  minister  in  thai 
diapel,  which  she  meant  to  be  purchased.  It  would  be  qpilte 
absurd  to  suppose,  she  intended  no  provision  fer  the  aumiter 
of  her  own  diapel;  but  diat  a  provision  shouKL  be  made  fui  — 
the  nunister  at  some  other  chapel,  to  be  built  by  a  atranger, 
Therefore  upon  die  authority  of  the  AuSmey  GemenU  t. 
Gmtlding  and  ike  Attorney  General  v.  Bomltbee  that  bequeul^^  ^ 
mual  fiul ;  as  the  chapel  is  not  to  have  existence. 

Upon  these  two  parts  of  the  case  I  have  had  very  little  diffi***- 

culty :  but  I  have  been  a  good  deal  embarrassed  as  to  the  ul  " 

dmate  bequest  of  die  residue,  to  be  appHed  by  the  executors  ^ 
in  general  charitable  purposes.   Standing  by  itsdf,  a  bequest  ^ 


or^ 


(27)  2  Sro.  C.  C.  428. 

(28)  3  Bro.  C.  C.  379. 

(29)  3  Bro.  a  a  37a 


III.  220.  See  abo  III,  145. 
Attorney  General  JRnmnan, 
2Jac.^Walk.27(K 


(30)  Ante,  VoL  II,  380. 
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of  a  residue  to  be  employed  in  such  charitable  purposes  as  the 
executors  shall  think  proper  is  a  good  bequest;  supposing  it 
legal  to  do  as  the  testatrix  had  directed,  and  a  residue  had 
been  left,  after  those  purpos€;3  were  answered,  there  would 
lyave  been  a  good  bequest  of  it ;  and  therefore  the  question 
is,  whether  that  ulterior  bequest  is  to  fail,  because  the  pirior 
bequest  cannot  take  effect  If  it  could  be  reduced  to  any 
certainty,  how  much  would  have  been  employed  by  the  execu- 
tors for  the  other  purposes,  the  residue  ought  to  be  employed 
under  this  last  direction,  viz.  for  charitable  purposes  generally, 
I  have  considered,  whether  that  can  be  ascertained  by  a  refer- 
ence to  the  Masted,  to  see,  how  much  would  have  been 
sufficient  for  this  chapel:  but  upon  consideration  it  is  quite 
impossible  to  give  any  direction,  that  would  not  be  vague  and 
indefinite,  to  a  degree  almost  ridiculous :  an  inquiry,  what  they 
migfat  have  employed  for  building  a  chapel,  without  knowing 
what  kind  of  chapel  :  the  ^  testatrix  having  given  no  grounds 
Id  ascertain,  what  kind  of  chapel  :  no  locality.  It  is  utterly 
in^ssible  to  frame  any  direction,  that  would  enable  the 
M^ater  to  form  apy  idea  upon  it  If  she  had  even  pointed  out 
any  particular  place,  that  might  have  furnished  some  ground 
pf  inquiry  as  to  what  sise  would  be  sufficient  for  the  congre* 
gallon  to  be  expected  there :  but  this  is  so  entirely  indefinitef 
that  it  is  quite  uncertain,  what  the  residue  would  have  been ; 
and  therefore  it  is  void  for  that  uncertainty.  She  had  no 
riew  to  any  residue  but  a  residue  to  be  constituted  by  actually 
building  «  chapel.  She  contemplated  no  residue  but  with 
oeference  to  that.  It  is  impossible  to  ascertain  it  in  the  only 
manner,  in  which  she  meant  it  to  be  ascertained.  It  is  im- 
possible for  the  Court  to  apply  it  Therefore  the  .whole  of 
this  disposition  is  void. 

Declare  the  devise  and  bequest  for  these  charitable  pur- 
lapses  void;  and  that  the  real  estate  belongs  to  the  heir  at 
law;  the  personal  to  the  next  of  kin. 


411  CASES  IN  CHANCEKY. 

BOLILS. 
1.801 

jii^  lOiA  CLARKE  r.  SETON. 

No'  interest  ^'^^^  TTumtxs  Clarke  contrs(cted  with  the  trustees  i 

beyond  the  an  Act  of  Parliament  for  the  sale  of  certain  estat 

penalty  of  a    purchase  an  estate^  called  Pephw  Halt  for  39,500/.  Th 
bond;  except   WiUiams  clainimg  against  the  estate  under  judgments  1 
under  special   amount  above  1500/.,  the  purchaser  desired,  that  befow 
■  ^hole  purchase-money  should  be  paid,  those  debts  shoii] 

discharged:  biit  the  trustees  having  some  doubt  as  tc 
fairness  of  the  demand  of  WiUiams^  thought  it  necessary, 
it  should  be  investigated.  This  produced  a  deed,  date 
4th'  of  August,  1798;  under  which  3000/.  part  of  the 
chdse-money,  was  invested  in  stock  in  the  names  of  true 
upoii  trust,  in  case  those  judgment  debts  should  upon  tfa 
of  August  1799  remain  unsatisfied,  to  sell  the  stock, 
^  satisfy  the  debt  out  of  the  produce.    The  debt  not 

disdikrged  in  c/afitMiry  1800,  the  bill  was  filed  by  Clarki 
[  •412  ]  one  of  the  trustees  of  ♦  the  stock  against  the  trustees  fc 
sale  of  the  estate,  the  other  trustee  of  the  cftock,  and  WiU 
praying,  that  the  rights  of  the  trustees  and  of  WUUm 
the  stock  may  be  ascertained ;  and  that  an  accoimt  m 
taken  of  what  is  due  to  Williams  for  principal  and  inl 
upon  his  judgments;  and  that  he  may  be  paid  out  c 
stock. 

The  debt  appeared  upon  Wittiams's  answer  thus: 

A  bond,  dated  the  Sd  of  January,  1775,  for  500L  ^ 
penally  of  1000/. 

Interest  to  the  10th  of  May,  1779,  608/.  14*. 

A  bond,  dated  the  12th  of  September,  1782,  for  112/ 
with  interest ;  with  a  penalty  of  305/.  I2s.  Upon  that 
185/.  8s.  Sd.  was  due  for  principal  and  interest  at  the  ti] 
filing  the  bill.  Upon  tibie '  former  bond  judgment  wa 
tered  up  in  Michaelmas  .Term  1781.  No  judgment  wa 
tered  upon  the  other  bond.  All  claims  were  settled,  e 
as  to  the  bond  for  500/.,  upon  which  the  obligee  insisting 
the  whole  arrear  of  interest  beyond  the  penalty,  it  be 
necessary  to  file  the  bill:  the  purchaser  pressing  to  hav 
business  concluded. 


CASES  IN  CHANCERY. 


Mr.  Richards  and  Mr.  Bell,  for  the  Plaintifl&. 
In  Creuze  v.  Hunter  (31 )  the  late  Lard  Chancellor  was 
clearly  of  opinion,  that  a  judgment  does  not  carry  interest, 
if  the  debt  in  its  nature  does  not  carry  interest;  and  siud, 
Bictham  v.  Cross  (S2)  turned  upon  the  particular  circum-^ 
stances.   The  same  point  was  deternuned  in  Deschamps  y. 
Vanmeek  (SS).   Interest  was  not  given  beyond  the  penidty  in 
Sharpe  y.  T%e  Earl  of  Scarhorough  (84)  and  Mackworth  y. 
Thomas  (S5).   Without  going  into  the  former  cases  a  series 
of  late  decisions  has  settled  this  point.   The  last,  Chare 
r.  Ikmiin (36),  upon  which  alone  any  doubt  could  arise,  ^was 
determined  upon  the  distinction,  that  the  action  was  brought 
on  die  judgment ;   and  Lord  Kenton  admits,   that  if  the 
action  had  been*  upon  the  bond,  the  objection  would  have 
held.   That  brings  it  back  to  *  all  the  other  eases ;  the  result 
of  which  is,  diat  there  shall  be  no  interest  upon  a  judgntent; 
unless  the  debt  in  its  nature  carries  interest;  upon  which  it 
is  expressly  put  in  all  these  cases.    It»  never  carries  interest 
in  the  Master  s  office.    If  it  is  said,  the  fund  was  producing 
interest :  so  was  the  land  producing  rent  before.  Perhaps 
the  ground  of  refusing  to  go  beyond  the  penalty  is  laches. 
Jd*Clure  V.  Dunkin  does  not  appear  to  have  been  much 
Argued.    There  are  many  debts,  in  which  damages  would  be 
^ven,  but  upon  which  a  Court  of  Equity  woi^d  not  allbix^  in- 

^Cerest.  Lord Dunsany  v.  Plunkett (87),  Audelyy.  ^ (38), 

Jiuvall  V.  Terry {S9)\  which  was  put  upon  delay.  Elliott 
Da^is {40).  All  these  are  done  away  in  the'  late  cases; > 
Trhe  distinction  is,  where  a  Court  of  Law  gives  interest  as 
matter  of  contract,  and  as  matter  of  damage.  To  that  is  to 
1>e  referred  the  direction  to  compute  interest  upon  such  debts 
^  carry  interest. 


1801. 


Clarks 
r. 

S^tok; 


[♦413] 


(81)  4  Bro.  C.  C.  167,  3ie. 
Ante,  Vol.  II,  157. 

(32)  2  Ves.  471. 

(33)  Ante,  Vol.  II,  716. 

(34)  Ante,  Vol.  Ill,  557. 

(35)  Ante,  Vol.  V,  329.  See 
the  note,  I,  452. 


(36)  1  East,  436. 

(37)  2  Bro.  P.C.  251.  ^ 
Hardr.  126.  , 

(39)  Show.  P.  C.  15.  .  See  the 
note,  ante,  79. 

(40)  Bvnb.  23. 
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Sktqn* 


Ifioi,  Mr.  BomiUy  and  Mr*  W.  Agar,  for  the  Defe&danl  YFtf- 

Uams* 

The  cases  dted  do  not  bear  in  the  least  upon  this  r  diis 
qpiestim  beings  whether  parties  bringing  this  creditor  here 
can  take  securities  from  him  upon  any  other  terms  than  doing 
him  complete  justice*  In  the  cases  cited  the  creditors  were 
cither  Plaintiffs,  or  persons  coming  voluntarily  into  the  Mas* 
ter's  office  upon  a  bill  of  creditors*  In  Hale  v.  Thomas  (  41 ) 
Ae  distinction  is  taken ;  that,  where  the  party  is  coming  for 
relief,  desiring  an  injunction  to  prevent  the  creditor  from 
using  the  securities  he  has  at  hc^^  the  terms  are  paying  what 
in  natural  equity  be  is  bound  to  pay.  The  same  distinction 
IS  also  clearly  stated  in  EqwUy  Cases  Abridged  {4S).  Cases 
of  that  nature  are  perfectly  established ;  and  are  consistent 
]  •  •  with  the  modem  cases.  If  this  creditor  had  taken  possession 
by  elegii,  they  must  have  come  as  mortgagors  paying  ihe  in* 
lerest.  In  Desehamps  v.  Vanneck,  which  decision  was  eei> 
tainly  a  surprise  upoi^  persons  of  great  experience,  the  late 
Jj&rd  Chancellor  must  have  been  mistaken  as  to-  an  action 
open  a  judgment  at  law ;  and  was  misled  by  the  prothonotary, 
from  whom  he  inquired;  for  that  is  the  case  of  M^Clure  v* 
IhttMn{AS).  In  Desehamps  v.  Vanneck  the  debt  was  not 
upon  a  bond,  but  a  judgment.  It  would  be  very  strict  to 
[  *414  ]  0ay»  &  debt  upon  a  bond  carrying  interest  in  its  *  nature 
should  cease  to'  carry  interest,  because  a  judgment  has  been 
recovered  upon  the  bond.  Godfrey  y.  Waison{4A)  b  deci- 
sive upon  this  as  to  the  judgment.  But  besides  this,  this 
creditor  is  entitled  by  virttie  of  interest  being,  made  of  tfaiit 
fund.  From  the  time  this  bill  was  filed  he  would  be  entitled : 
the  object  of  the  bill  being  to  prevent,  him  from  proceeding 
at  law;  there  being  a  fiind  for  paying  him  in  equity.-  The 
fund  cannot  be  producing  interest  for  one  of  the  parties,  and 
not  for  the  other.  If  there  is  any  difference,  the  legal  rule 
ought  to  be  applied  in  this  case;  this  creditor  not  c<miing 
with  any  claim  upon  assets,  but  being  brought  here  for  the 
Jmrpose  of  preventing  him  from  using  his  legal  remedy; 
and  therefore  being  entitled  to  every  thing  he  could  have 
at  law. 


(41)  1  Vem.  849.  2  Ch.  Ca. 
182, 186. 

(42)  1  Eq.  Ca.  Ab.  92,  pL  7. 


(43)  lo  that  case  the  jadg- 
ment  was  apoo  a  bond. 

(44)  3  Atk.  517. 
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Clarke 
Sbtok- 


'     TkeMjuawsL         Rolls.  1801. 
•  The  only  quettion  is,  how  much  is  really  due  to  ibe  De- 
fcndant  WilUam.   For  that  purpose  he  is  made  a  party  to 
this  suit ;  and  he  claims  payment  out  of  this  fund ;  contending 
for  interest  beyond  the  penalty  of  the  bond.   On  the  other 
hand  it  is  coi^ended,  that  he  is  not  entided  to  any  thing 
bqrond  the  penalty.^   Upon  that  point  I  take  it  to  be  perfectly 
ascertained  at  this  dayj  that  the  penally  of  the  bond  is  the 
d^bt.    I  always  understood  it  to  be  so  at  Law;  and  should 
\mm  thought,  the  question  would  have  been,  whether  it  was 
m  in  Equity.   Certainly  for  many  piurposes  the  penalty  is  not 
held  to  be  the  debt  in  Equity;  and  therefore  it  might  have 
b^en.  thought,  that  it  was  not  so  in  all  cases;  but  that  the 
principal  was  the  debt ;  and  the  interest  was  to  be  caknlated 
vpon  that  beyond  the  penalty.  But  the  contrary  is  established 
in  Equity;  and  the  uniform  rule  in  Equity  is  nerer  to  go 
htsymd  the  penalty.   But,  what  would  not  have  been  ex- 
pected, it  has  been  doubted,  whedier  that  b  so  at  Law ;  where 
the  penalty  is  considered  the  only  debt ;  and  originally  the 
party  could  not  have  been  relieved  against  it  at  Law;  but 
flmst  have  gone  into  Equity  for  relief  upon  payment  of  prin* 
cipal,  interest,  and  costs.    In  Lord  Lonsdale  v.  Church  (  45  ) 
however  Mr.  Justice  Butter  doubted  that  doctrine ;  'and  said, 
die  old  cases  were  not  founded  upon  principle;  and  that  at         '    *  . 
law  the  *penaltyis  not  to  be  considered  the  debt;  but  interest     [  *4'15  ] 
m  the  shape  of  damages  may  be  recovered  beyond  the  pe« 
nalty.   If  it  could,  it  ought  always  to  be  so  recovered ;  for  it 
proceeded  upon  the  ground,  that  the  principal  is  the  debt, 
and  the  penalty  only  a  security  for  it.    If  that  was  established 
to  be  so  at  law,  I  should  think,  it  would  almost  have  followed, 
diat  in  Equity  interest  should  be  calculated  in  the  same  man- 
ner; for  upon  an  account  of  the  demand  of  a  creditor,  hav- 
ing a  legal  demand,  a  Court  of  Equity  can  have  no  right  to 
cut  off  any  part  of  his  demand :  the  only  object  of  the  account 
being  to  determine,  how  much  he  is  to  receive  from  the  ibsets ; 
and  accordingly  Mr.  Justice  JBti/fer  did  not  conceive,  that 
there  would  be  any  difference  in  that  respect  at  Law  and  in 
Equity;  for  in  Knight  v.  Maclean  (40),  sitting  in  this  Court 
he  held,  that  in  Equity  the  interest  ought  to  go  beyond  the 

penalty. 

(45)  2  Term  Rep.  B.  R.  388.  (40)  3  Bra.  C.  C.  4M. 


4tS 


CASES  IN  CHANCERY.? 


Clarke 
Sbton.  ' 


1801.  penalty.  Lord  Thurlow  dissented  from  that;  not  upoA  the 
ground,  that,  if  it  was  true  at  Law,  it  would  not  be  so  in 
Equity,  but  because  he  thought  the  penalty  .the  debt  both  at 
Law  and  in  Equity:  and  he  stated  ccmsiderable  difficulties: 
what  was. that  interest  beyond  the  penalty:  was  it  a  debt  by 
specialty  .or  simple  contract  ?  It  was  wholly  out  of  the  bond*. 
Therefore  Lord  T^tirfott^  concdived,  that  atJLaw  the  penalty 
was  the  debt,  and  'likewise,  in  Equity ;  and  decided  accord- 
ingly both  in  Tew  v.  Lard  Whderton  (47)  and£ii^A/  Mae^* 
lean{4&).  laWOde  y.  Clarks(m{4Q)  the  Court  of  King's 
Bench  dissented  entirely  from  Lord  Lonsdale  v.  Church ;  and 
in  the  late  case,  M^Clure  y.  Dunkin,  Lord  itTenyoii  was  quite 
.  dear,  that  if  the  action  had  been  upon  the  bond,  nothing 
more  could  have  been  recovered  than  the  penalty :  but  the 
action  being  upon  the  judgment,  it  was  determined,  that  the 
Plaintiff  might  go  beyond  the  penalty. 

It  is  clear  therefore,  that  both  at  Law  and  in  Equity  the. 
penalty  is  the  debt.  The  consequence  is,  this  Defendant  is 
wrong  altogether  in  thb  claim  of  interest  beyond  the  penalty* 
But  it  was  farther  contended  for  him,  that  there  are  equitable 
circiunstances,  that  entitle  him  to  have  interest  beyond  the 
penalty ;  admitting  the  general  rule  to  be,  as  I  have  stated 
it;  and  they  cite  cases,  Duvall  v.  Terry j  and  Lard  Ihauanf 
[  ♦  416  ]  V.  Plunkeit,  to  shew,  that,  ♦  where  the  party  comes  to  be 
relieved,  the  terms  may  be  imposed  upon  him  of  paying  inte- 
rest beyond  the  penalty.  In  the  former  of  these  cases  the 
Plaintiff  came  upon  the  ground  of  fraud;  and  the  Court  re- 
fused to  relieve  him,  except  as  to  the  penalty.  The  relief 
was  whimsical ;  for  they  relieved  him  against  the  penalty, 
but  the  consequence  was,  that  he  was  obliged  to  pay  a  great 
deal  more ;  for  then  they  made  him  pay  the  original  debt  with 
the  interest;  which  was  much  beyond  the  penalty. 

But  it  is  unnecessary  to  examine  that  doctrine,  or  that  of 
Lard  Dumany  v.  Plunkeit;  for  in  this  case  no  relief  is  sought 
against  the  Defendant  ^i^^tam^.  He  has  not  sued  out  an 
elegit,  or  got  an  execution,  which  they  seek  to  set  aside. 
They  only  desire  him  to  inform  them,  what  the  debt  is:  there 
being  a  fundi  out  of  which  they  offer  to  pay  it.    That  is  not . 

seekinig. 

(47)  3  Bra.  C.  C.  489.  (41))  6  Term  Rep.  B.  R.  SOa. 

(48)  3  Bro.  C.  C.  49G. 
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teekii^  relief  against  .him.    Nothing  could  possibly  be  due 
tpbim  but  the  penalty;  upon  the  supposition,  that  it  was.  the 
case  of  a  bond.  -He  never  insisted  upon  more  by  his  answer.. 
He  does  not  insist,  as  it  was  thrown  out  that  he  might  be  en-^ 
titled,  upon  interest  on  his  judgment.  With  respect  to  that, 
waiving  the  consideration,  that  the  claim  is  not  set  MP  by 
him,  I  do  not  say,  there  ajife  not  cases,  in  which  interest  ma^ 
be  allowed  upon  a  judgment,  though  *a  judgment  upon  the 
bond,  and  beyond  the  penalty.    Such  cases  have  occurred; 
where  there  hj|s  been  great  delay  by  writs  of  error,  &c.  as 
mBodUy  v.  Bellamy  (50 ).   But  it  is  not  of  course  in  everj^ 
caae.    Williams,  if  he  had  brought  an  action,  would  not  havc( 
bad  any  claim  to  interest.   He  does  not  state  any  delay  in  his 
way,  or  any  reason  to  prevent  him  from  suing  upon  the  judg^ 
raent  at  any  time,  since  it  was  entered  up.    It  was  entirely 
Ilia  own  &ult;  not  like  a  case,  in  which  there  is  nofee-dimple 
estate  to  resort  to,  and  he  was  reduced  to  the  necessity  of 
luringing  an  action  against  the  party.    In  such  a  case  it 
would,  be  very  fair  to  allow  interest.   But  there  is  no  groun4 
iiere.    In  no  way  could  he  have  recovered  anymore  than  the 
mm,  for  which  he  obtained  his  judgment,  viz.  the  1000/.; 
and  be  oytght  to  have  taken  that  sum;  which  I  take  it  from 
^he  conrespondence  he  might  have  had.   Consequently  upQH 
payment  of  that  sum  to  him  He  shall  acknowledge  satisfac^ 
^ioD  .upon  the  judgment. 


1801. 
Clarkk 

V. 

SCTON. 


(50)  tBur.  1094.  Clarke  v.LordAhmgdan.  post,  Vol.  XVII,' 
XOe.  Atkinson  v.  Atkhisan^  1  Ball.  ^  Beat.  238. 


•  [  417  ] 

HOLBECKE  r.  SVLVEiSTER.  IMl. 

^HE  Plaintiffs  filed  their  bill  as  mortgageesj  and  also  for    Practice  as 
the  purpose  of  having  contracts  carried  info  execution^;  ^  excepting 
k  which  flatter  object  they  failed.    The  usual  decree  was  ^to- 
made  with  respect  to  the  mortgages,  for  an  account  of  the 
principal,  interest,  and*  costs.  • 

An  exception  was  taken  by  the  Plaintiffs  to  the  Master's 
Report ;  that  in  taxing  the  costs  of  the  Plaintiffs,  reli^g  to 

Vol.  VI.  FF  their 
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1001.       fheir  mortgage?,  he  had  disallowed  so  much  .as  were  mciirred 
,  by  makinir  the  Defendants,  who  had  entered  into  the  con- 

HoLBECKB  JO 

tracts,  parties;  whereas  he  ought  to  have  allowed  them: 
Sylvbstbr.  they  being  necessary  parties. 

Mr.  Mansfield,  for  the  Defendants,  objected,  that  there 
cannot  be  an  exception  for  costs  ;  it  must  be  by  petition. 


Lord  Chancellor. 
I  understand  the  practice  to  be,  that  if  the  deicree  has 
directed  costs,  and  the  Master  has  not  taxed  them,  you  may 
tacept:  but  if  he  has  proceeded  upon  the  costs,  but  has 
not  allowed  sereral  items,  which  are  clauned,  there  must  be 
a  petition. 

Mr.  Romilty  and  Mr.  Straifordj  in  support  of  the  Ex- 
ception, 

Stated  the  practice  to  be,  though  ih^re  cannof  be  an  ex- 
ception for  costs  only,  yet  if  the  party  excepts  upon  any  other 
ground,  he  may  add  an  exception  for  costs ;  as  upon  a  re- 
hearing or  appeal  upon  other  grounds  you  may  enter  into 
the  question  of  costs;  though  you  cannot  rehear  or  appeaL 
for  costs  oiAy. 

The  exception  was  allowed ;  and  it  was  referred  back  to  the^ 
Master  to  review  his  Report,  as  far  as  it  related  to  the  cost^ 
respecting  what  was  due  upon  the  mortgages  to  the  Plaintiffs  ^ 
with  a  direction  not  to  aUow  costs  occasioned  by  any  othei^ 
demand  except  as  mortgagees  (  51 ). 


(51)  Post,  Vol.  IX,  in  299,  the 
LordChancettor  expressed  doubts 
as  to  the  distinction  taken  in  tiiis 
case;  and  in  Hunt  v.  Fownes,  IX, 
70,  the  claim  of  costs  was  allowed 
oil  petition.  Lord  Tkarhw^s  m|e 
in  Pitt  V.  Maokreth,  8  Bro.  C.  C 
321,  requiring  9  petition,  pray- 
ing leave  to  except,  has  been 


since  followed.  See  post.  Vol* 
XII,  170.   Fenian  v.  Cricketf, 

3  Madd.  490.    Bx  parte  Leigh, 

4  Madd.  394;  and  Mr.  Beameit 
observations  on  Costs  in  JBqutyt 
238,  9.  See  Hughes  v.  WWums, 
post,  469,  and  the  note»  as  fo 
Exceptions  to  Intennogatories 
settled  by  the  Master. 
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ALDRIDGE  v.  MESNER.  Juh^lUt 

andZUL 

^I^HE  Pkintiff  filed  a  biU  of  interpleader  against  Me^j^         Upon  a  bill 
Whitchurch ;  the  former  of  whom  bought  a  horse  from  of  interpleader 
the  latter  by  auction  for  seventy-nine  guineas.    The  Plaintiff  I^efendant, 
was  the  auctioneer.   The  horse  was  warranted  sound.  He 
was  returned  as  unsound  the  day  after  by  the  terms  of  the 

ordered  to  pay 

•ale  the  purchaser  was  to  be  at  liberty  to  return  him,  but  be-  ^^^^ . 

fore  the  Plaintiff  bad  paid  over  tbe  money.    The  Defendant  ^nd  thePlain- 
Whiichurch  demurred ^to  the  biU;.and  both  paities  bringing  tiff  has  a  lien 
actions  for  the  money  against  the  Plaintiff,  he  moved  for  an  for  his  costs 
injunction.   The  late  Lord  Chancellor  being  of  opinion,  that  «pon  the  fond 
tiie  action  brought  by  Mesner  against  Aldridge  would  try  the  P*'^ 
merits,  made  an  order  upon  that  motion,  that  the  action  of 
Metner  should  proceed;  that  Whitchurch  should  be  restrained 
from  proceeding  in  his  aption;  and  should  undertake  the 
defence  of  the  other  action  for  Aldridge.   That  action  ended 
in  a  nonsuit.   The  dennirrer  was  not  argued.  ^ 

Mr.  Grimwood,  for  the  Plaintiff, 
Moved,  that  his  costs  may  be  paid  out  of  the  fund,  which 
he  had  paid  into  Court,  without  going  on  with  the  cause;  ob- 
serving, that  he  was  a  mere  stakeholder;  and  citing  AUrich 
-Y.nampsouiBS). 

Mr.  Stanley  and  Mr.  W.  Agar,  for  the  Defendants, 
Insisted,  that  this  was  not  an  interpleading  bill ;  and  the 
Phuntiffwas  not  a  mere  stake-holder;  that  he  ought  to  have 
ipaid  over  the  money  immediately,  when  the  horse  was  not 
Tetumed  at  the  time  specified;  that  he  was  not  entitled  to 
any  costs;  and  the  bill  ought  to  be  dismissed. 

Lord  Chancellor. 
IJndcr  the  circumstances,  that  have  taken  place,  to  all  sub- 
stantial purposes  the  Defendant  Whitcliurch  has  waived  hb 
demurrer.  Both  the  Defendants  have  waived  all  objection, 
and  decided  the  cause  by  submitting  to  that  order.  Besides, 
I  am  not  ready  to  admit,  that  this  is  not  an  interpleading  bill ; 
for  I  have  tried  actions  mere  than  .once  in  which  it  appeared 
clearly,  that  the  condition  to  return  a  horse  by  a  certain 

day 

(52)  2  Bro.  C.  C.  140. 
FF2 


to 
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day  was  inserted  ra'  purpose,  because  the  defect  would  not 
appear  till  a  day  or  two  after  that  day.  Tlie  justSce  of  the 
case  is,  that  the  Plaintiff  should  have  his  costs;  aUd  he  fjMi 
lien  foK  them  upon  the  fund. 


July  3  If/.  An  order  was  made  on  motion  that  Memer  should  pay  all 
tfie  costd.  The  Lord  Chancellor  nsLiSi^  he  considered  the  bill 
as  in  the  nature  of  an  interpleading  bill  at  least;  and  upon  an 
interpleader,  if  there  was  no  fund  hi  Court,  costs  would  be 
given  againsf  the  party,  who  occasioned  it  (53). 

(53)  Ante,  Dowion,   v.  Hardeastb,  Vol.  I,  3G8,    and  the 
ftote,  369. 


\B6i. 
Aldridoe 
Mesn&r. 


1801.  P  BELL. 

Order  for  li-  ]\([^'  ALEXANDER  moved,  that  ft  trustee  should,  be  at 

berty  to  let  an  liberty  to  let  an  infantas  estate :  the  rent  not  exceeding 

infant's  estate,  151,  a-year. 
without  a  re- 

Mwter-^^the*^  ^^^^  Chancellor  said,  the  Court  had  certainly  dispensed 

/  .  .     with  a  reference  to  the  Master  on  account  of  the  smallness  of 
property  bemg 

small :  but  not       property ;  and  made  the  order ;  that  the  trustee  should 
to  extend  to       at  Uberty  to  let,  with  the  approbation  of  the  receiver:  bu 
baildiog leases,  that  this  should  not  extend  to  building  leases:  nor  exteo' 
nor  beyond      beyoml  the  infant's  minority, 
minority. 

1801. 
May  I3th 

ajirf23rf.  Lord  TAMWORTH  v.  Lord  FERRERS. 

Aug.  Ut. 

Injanction  to   |^NDER  indentures  of  settlement,  dated  the  24th  and  i 
restrain  tenant        of  May,  1781,  Earl  l^errer*  was  tenant  for  Ufe  wit 
for  life  without  impeachment  of  waste,  other  than  voluntary  or  permissive  j 
irapeachment    in  respect  of  buildings;  remainder  to  Lord  Tamworti 
of  waste  from         ^^^^  f^j.  jy^  jj^  manner ;  with  remaindi 

"  —  ♦imber 
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strict  setdement  to  his  first  and  other  sons  in  iaSi  male,  tod 
vemaioders  over.  V- 

In  this  cause  an  injunetion  was  obtained,  restraining  the 
defendant,  his  agents,  servants,  and  workmen,  from  felling, 
or  cutting  *down,  or  marking,  or  advertising  for  sale,  or 
jfeUing,  or  causing  to  be  felled,  or  cut  down,  or  marked,  or 
advertised  for  sale,  or  sold,  any  of  the  timber  or  dther  trees, 
or  any  woods,  polls,  or  saplings,  not  being  of  a  growth  fit  to 
lie  cut  down,  then  standing,  growing,  or  being,  upon  the 
estates  in  question  in  the  said  cause,  and  particularly  from 
felling,  or  causing  to  be  felled,  such  parts  thereof  as  had 
been  already  marked  for  sale  and  felling,  or  any  part  thereof ; 
and  also  from  committing  any  wilful  or  malicious  waste,  spoil 
out.  destruction,  on  the  said  estates,  either  by  pulling  down,  or 
damaging,  gt  permitting  to  be  pulled  dowii,  or  damaged^  any 
of  the  mansion-houses  or  other  buildings  thereon^  or  in  any 
manner  howsoever,  until  answer  and  other  order. 
.  By  an  order,  dated  the  23d  of  Maff,  upon  the  answer  the 
ibrmer  order  was  discharged ;  and  it  was  ordered,  that  the 
injunction  be  dissolved;  and  that  an  injunction  be  awanded  to 
restrain  the  Defendant,  his  servants,  workmen,  and  .agents, 
from  committing  waste,  spoil,  or  destruction,  in  the  mansion 
and  other  houses  upon  the  estates  in  question*:  and  from 
cutting  down  any  timber  or  other  trees  growing  upon  the  es- 
tate, which  are  planted  or  growing  there  for  the  protection 
or  shelter  of  the  several  mansion-houses  belonging  to  the 
estates,  or  for  the  ornament  of  the  said  houses ;  or,  which 
^w  jn  lines,  walks,  vistas,  or  otherwise  for  the  jornament 
of  the  said  houses,  or  of  the  gardens,  parks,  or  pleasure 
grounds,  thereunto  belonging ;  and  also  to  restrain  the  De- 
fendant, his  servants,  &c.  from  cutting  down  any  timber  or 
other  trees,  except  at  seasonable  times  and  in  a  husband-like 
manner ;  and  Ukewise  from  cutting  saplings  and  young  trees 
not  fit  to  be  cut  as  and  for  the  purposes  of  timber,  except  in 
the  spring  woods,  and  from  cutting  anything  in  the  spring 
woods  but  in  a  luisband-like  manner,  until  hearing  or  farther 
order. 

Motions  were  made  on  the  one  side  to  dissolve  the  injunc- 
tion, on  the  other,  for  a  sequestration  against  the  Defendant 
for  br^^b  of  it.    The  affidavits  sworn  on  behalf  of  the 

^  Plaintiff 


420 
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Lord 
Tamworth 

V. 

Lord 
Fbrrbrs. 

[•m  ] 


Plamtitf  stitted,  that  the  trees  were  cut  in  an  unhusband* 
like  manner,  when  not  of  proper  growth ;  trdesT,  which  were 
pl4nted  as  well  foi*  the  protection  and  shelter  of  the  maniAon- 
house  as  for  the  ornament  thereof,  and  improper  to  t>€$  cut, 
as  being  a  shelter,  protection  and  ornament,  to  the;  n^ansion-^ 
house,  gardens,  park  and  pleasure  *  grounds.  The  Itfl^ 
davits  on  behalf  of  the  Defendant  asserted,  that  the  timber' 
was  cut  in  a  husband-like  manner,  particularly  upon  a  cdni-' 
parison  with  the  neighbouring  woods;  and  that  the  treenf 
near  the  house,  which  were  said  to  be  a  shelter^  were  only 
an  irregular  hedge-row,  and^  instead  of  shelter,  injurious  in 
keeping  the  mid-day  sun  from  the  gardens. 


A  compromise  afterwards  taking  place,  the  motkM  for  the 
sequestration  was  abandoned ;  and  the  bill  dismissed  by  the 
Plaintiff  without  costs  (54). 


(54)  See  TheMarqwis  of  Down- 
nhhe  Lady  Sandys,  ante,  107, 
l^nd  the  note,  110.  The  orders 
tkf  iDjUBction  in  tliose  cases  were 


framed  upon  the  order  in  Ckmn- 
beriayne  Ihtmmer,  1  Bro.  C  C. 
166;  3Bro.C.C.M9. 


1801. 

4ug.  lit,  6<A,  PRIESTLEY  v.  LAMB.  ' 

and  12M. 

Upon  a  mar-     ANN  LAMB,  entitled  to  a  fortune  of  between  20001.  and 

oi^lhei^uTt  ^""^  ^^^^  ^^^^^  """""^  mLincolmhire, 

under  flagrant  ^  boarding-school  at  Camberwell  kept  by  three  sisters.  In 
circnnistonces  ^^^^'"'V  ^801,  when  she  was  about  the  age  of  seventeen, 
the  clergyiii^i  Timothy  Priestley,  the  brother  of  the  governesses,  and  em- 
and  dork  were  ployed  there  in  the  capacity  of  writing-master,  being  a  widower^ 
prderecl  to  at?  paid  his  addresses  to  her ;  and  in  February  they  were  mar- 
lend:  the  has-  rfed.  Ann  Lamb  being  a  ward  of  the  Court,  a  petition  was 
^ttod-^and**  P^®®*^^^  ^  iorrf  Chancellor,  and  the  following  drcuni- 
the  Lord  Chan-  appeared  upon  the  affidavits. 

cellar  directed 

fhe  proceedings  to  be  laid  before  the  Attorney' General;  expressing  his 
opinion,  that  contriving  a  marriage  without  a  due  publication  of  banns 
is  a  conspiracy  at  conunbn  law. 
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JLamb. 


The  marriage  took  place  at  the  parish  church  of  St.  Aa-  .1801. 
dreu>\  Holbarn,  by  banns,  in  the  presence  of  EUzabeth 
Prie9ileffi  one  of  the  sisters  of  TiiMthtf  Priestley ^  and  another 
person.  MGsiabeth  Priestley  had  quitted  the  partnership  with 
her  sisters  at  Christmas  1800:  but  it  did  not  appear,  that 
she  had  quitted  the  house.  The  parties  left  CamberweU  on 
Ifae  morning  the  marriage  took  place ;  and  it  did  not  appear, 
whether  the  lady  had  actually  resided  in  the.  parish.  Timothjf 
Priestley  stated  by  his  affidavit,  that  he  consisted  with  the 
paarish  clerk  of  SL  Andrew' s^  how  he  could  be  mamed;  and 
the  clerk  told  him,  that  the  marriage,  if  with  the  consent  of 
the  friends  of  the  lady,  might  be  by  licence :  if  without  their 
consent,  it  must  be  by  banns ;  and  he  must  take  a  lodging 
^for  her  in. the  parish :  he  himself  having  chambers,  in  Furr  [  ^  4^  ] 
mivoTs  Im.  This  affidavit  was  in  some  respects  contradicted 
by  the  clerk.  They  were  afterwards  again,  married  at  die 
pc^h  church  of  Lambeth  $  and  the  clerk  of  that  parish  by 
liiB  affidavit  stated,  that  it  is  not  customary  to  make  any 
inquiry  as  to  the  residence  of  parties  applying  to  be  married. 
The  two  sisters,  who  remained  mistresses  6f  the  school,  denied 
any  knowledge  of  the  fact  of  the  marriage. 


The  Lard  Chancellor  immediately  committed  the  hus- 
band ;  and  observed,  that  this  was  a  very  Vagrant  case,  from 
the  situation  of  the  mistresses  of  the  school,  in  loco  parentis  ; 
and  Thompson's  Case  (55 )  being  mentioned  by  Mc.Pembertonf 
bis  Lordship  ordered  not  only  Elizabeth  Priestley,  but  the 
ministers,  who  celebrated  the  marriages,  and  the  clerks, 
to  attend. 


The  parties  attended  in  Court  accordingly. 


Aug.  6tL 


(55)  The  marriage  io  that  case 
by  liceuce^  Thompson  the 
livsband  faaviug  made  the  ne- 
cessary affidavit  for  that  par- 
pose.   The  wife  upon  inspection 
being  evidently  under  age,  Lord 
Kos$lyn  ordered  the  clergyman 
to  attend ;  and  severely  ricpri- 
uituded  him;  and,  having  im- 


mediately committed  Thsmpton^ 
durected  the  Attorney  Oeneral  to 
indict  him.  He  was  accordingly 
indicted ;  and  convicted.  Millet 
r.  Rowse,  post,  Vol.  VII,  419. 
See  the  note,  ante.  Vol.  I,  155. 
More  V.  More,  2  Atk.  167.  Ex 
parte  Ashton,  1  Dick.  23. 
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I80t.  Lord  Chancellor. 

Pj^J^j^^y  I  cannot  consii^ntly  with  my  ideas  of  justice  call  upon  any 
of  the  parties  now  present  for  any  explanation.  Upon  the 
Lamb.  circumstances  disclosed  it  is  just  to  say,  I  hold  in  such  ab- 
horrence the  robbery,  that  has  been  committed  by  this  man 
•of  the  fortune  of  this  young  lady,  that  I  will  not  believe  upon 
his  affidavit  the  account  he  gives  of  what  passed  between 
him  and  the  clerk  of  St,  Andrew's.  If  she  did  go  from  the 
school  to  this  residence,  it- must  have  been  an  evasive  re- 
sidence. It  could  not  have  been  more  than  a  week.  With 
-respect  to  EUxabeth  Priestley ^  it  would  not  be  out  of  the 
practice  of  the  Court  to  commit  her  for  the  contempt.  As 
•to  the  other  sisters,  it  is  a  miserable  explanation  of  their 
i  '  conduct  to  say,  only,  that  they  did  not  know  of  the  fact  of 

the  marriage.   It  will  rest  with  them  to  explain  fiurther^  or 
not,  vhether  they  knew  of  the  treaty. 

By  the  affidavit  of  the  clerk  of  the  parish  of  Lambeth  it  is 
disclosed,  that  they  conceive  in  that  parish,  that  they  do  their 
[  ♦  ASS  ]    duty  •  to  the  public,  and  to  the  individuals,  whom  they  are  to 
marry,  pever  making  any  inquiry  as  to  the  residence  of  the 
Law,  which  is  parties.    In  the  Canon  Law,  which  binds  the  clergy  of  thi» 
clergy^     if  ^  country  (56),  from  1328  to  1603  it  is  laid  down,  that  it  is 
highly  criminal  ^^g^'y  criminal  to  celebrate  marriage  without  a  due  publication 
to  celebrate        banns ;  which  must  be  interpreted  a  publication  of  bamiis  by^ 
marriage  with-  persons  having  to  the  best  of  their  power  informed  themselves^ 
out  a  due  pub-  that  they  publish  banns  between  persons  resident  in  the  parish  5 
lication  of      ^jj^  very*  heavy  penalties  are  by  that  law  inflicted  upon  clergy- 
banns  ;  which        celebrating  marriage  without  licence  or  a  due  publication 

mus  suppose  banns.  It  does  not  rest  there ;  for  by  the  Statute  Law  it 
information  as  ^ 
to  the  resi-   ^^^^       very  difficult  for  the  clergyman  to  protect  himselx 

deoce.  against  express  penalties  by  more  than  one  act.    Then  the 

Penalties  by  Marriage  Act  (  37  )  expressly  provides  ( 58  ),  that  no  parson, 
that  law  and  vicar,  minister,  or  curate,  shall  be  obliged  to  publish  banns 
the  statute  law  between  any  persons,  unless  they  shall  seven  days  at  least  be- 
upon  the  cler-  ^^^^  required  for  the  first  pubUcation,  deliver  to  sud^ 

gyman. 

^  .  parsoDf 

(56)  2Atk.\bl.   Thecanoqs   2  j&r.  1056,  where  the  subject 
do  not  bind  the  laity,  unless   is  fully  discussed, 
confirmed  by  Parliament.  See      (57)  26  Geo.  11,.  c.  33.  See  ttie 
Middlcton  v.  Oof  is,  2  Atk.  650,   new  Marriage  Act,  4  Oco.  IV, 

(58)  Sect.  2. 
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parson^  Sec.  a  nodce  in  writing  of  their  tnie  ehristian  and  sur* 
Mines,  and  of  the  house  or  houses  of  their  respective  abodes^ 
within  such  parish,  &c.  and  of  the  time,  during  which  they 
have  dwelt  in  such  house  or  houses  respectively.  A  subsequent 
clause  (59)  makes  it  felony  in  a  dergymajn  to  celebrate  map^ 
riage  without  licence  or  publication  of  banps.  I  do  not  mean 
to  intimate,  that  a  clergyman  believing,  .there  was  ^  residence^ 
would  be  guilty  within  that  clause.  But  upon  the  principles  of 
the  Common  Law,  as  well  as  the  Statute  Law,  laying  penalties 
upon  marriage  without  licence  or  a  due  publication  of  bannsj 
Aough  such  a  fact  should  not  be  within  the  meaning  of  that 
clause,  it  has  the  character  of  an  offence  within  the  law  of  this 
country.  What  other  sense  can  be  given  to  the  10th  section  of 
the  Act;  which  looking  at  the  person  ruined,  as  this  girl  is^ 
enacts,  that,  after  there  has  been  a  marriage  de  facto  with 
publication  of  banns,  no  evidence  shall  be  given  to  disprove 
die  fact  of  residence  in  any  suit,  in  which  the  .  validity  of  max* 
riage  comes  in  question.  But  for  all  other  purposes  it  may  be 
the  sulgect  of  inquiry;  and  the  law  of  the  country  would  reach 
it  by  a  Criminal  Information.  It  is  a  more  difficult  question^ 
whetiier  it  can  be  considered  a  conspiracy^  From  what  I  have 
acten  in  this  Court,  alluding  to  the  *  cases,  in  which  Lord 
Tkurlaw  and  Lord  Rosslyn  ordered  the  attendance  of  the 
clergymen,  I  know,  that  this  subject  is  carried  on  with  a  neg- 
ligence and  carelessness,  that  draws  in  gentlemen  of  good  in- 
tentions ;  and  I  feel,  that  it  may  be  very  difficult  in  this  great 
town  with  all  possible  diligence  to  execute  this  duty  as  e£fec- 
tually  as  the  law  seems  to  require,  that  they  should-  execute  it : 
biit,  where  a  case  has  occurred,  in  which  it  is  clear,  that  if  any 
one  of  the  parties  had  done  what  the  law  required  from  all  of 
diem,  this  marriage  could  not  have  taken  place,  I  must  say,  it 
amounted  to  a  criminality,  which  I  hope  wUl  not  occur  in  fu- 
ture. This  is  so  base  and  wicked  a  transaction,  that  treating  it 
merely  as  a  contempt  will  not  satisfy  the  ends  of  justice.  Fol- 
lowing the  case,  in  which  the  marriage  was  had  upon  a  licence 
unduly  obtained,  I  will  have  the  point  examined  for  the  sake 
of  the  public,  whether  obtaining  a  marriage  without  a  .  due 
publication  of  banns  is  not  an  offence  at  common  law. 


1801. 

P£|E$TLKr 


(d9)  Sect  9, 
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Without  Asking  an  explanation  of  any  of  the  parties  fof 
obvious  reasons,  I  shall  order  the  proceedings  to  be  laid  before 
the  Attorney  General^  tb  sift  the  transaction,  and  to  see,  whe- 
ther any  of  the  parties  cannot  be  convicted  of  a  conspiracy  at 
OGitunon  law.  As  to  the  fortune,  it  must  be  referred  to  the 
MiEster  to  receive  a  proposal ;  and  upon  the  circumstances  the 
Master  will,  I  am  persuaded,  take  care,  that  neither  PrieMey  . 
il^r  any  one  belonging  to  him  shall  ever  touch  a  shilling  of 
that  property,  real  or  personal. 


Any*  Priestley  afterwards  presented  a  petition  to  be  discharged  out 

of  custody  on  executing  a  conveyance  according  to  a  proposal 
approved  by  the  Master :  but  the  Lord  Chancellor  would  not 
make  the  order ;  observing,  that,  what  remained  was  with  the 
Attorney  General:  his  Lordship  expressing  his  opinion,  that, 
exclusive  of  the  contempt,  contriving  a  marriage  by  an  undue 
publication  of  banns  is  a  conspiracy;  for  which  he  may,  and 
ought  to  be,  indicted. 

The  two  sisters,  the  mistresses  of  the  school,  nlade  an  affida- 
'vit,  of  their  total  want  of  knowledge  or  suspicion  of  the  treaty; 

[•4i85  ]  ♦upon  which  theZorcf  Chancellor  observed,  it  was  with  re- 
gltrd  to  them  reduced  to  a  case  of  negligence,  diffetent  from 
jpositive  connivance. 


laoT. 

jhftlSSTLKY 
V. 

Lamb. 


1801.  REEVES  V.  BRYMER. 

Aug.  6th. 

Uaiotenance  PETITION  was  presented  for  an  allowance  for  the  main* 

jUlowed  for  the  •  tenance  of  the  infant  daughter  of  the  petitioner  according 
lime  past.       to  the  Master's  Report ;  and  claiming  two  sums,  which  the 

petitioner  had  paid  and  made  himself  liable  to  for  her  main* 

ienance  previously  to  the  Report 

The  Lord  Chancellor  observed,  that  the  old  practioe 
was,  that  if  the  fatiber  had  by  any  means  maintained  ,  his 
children,  the  Court  would  not  reimburse  him, 

Mr.  Hart,  in  support  of  the  petition,  and  Mr.  Richards 
{Amicus  Curiae)  said,  the  practioe  had  been  altered  very  soon 

after 
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fter  liord  Rosslyn  came  into  the  Court},  and  the  late  Master  1801* 
f  the  Rolls  had  made  several  orders  of  this  sort ;  which 
lad  been  found  necessary.  J™ 

Brymeb, 

The  Lard  Chancellor  expressed  his  approbation  ot  ih* 
practice,  as  altered;  and' made  the  order(60)« 

(GO)  Post,  Sker^ood  v.  Smith,  454.    Siism  r.  Sham,  CoUU 
Bhel^Hm,  Vol.  IX,  286,  470.  Maberky      Turttm,  XIY,  499. 
See  Bogie  v.  Pratt,  ante,  Vol.  Ill,  730,  and  the  note,  733. 


The  EARL  of  UXBRIDGE,  Ex  parte.  1801. 

AMg.5ih,eth. 

object  of  this  petition,  presented  without  anyoause  Order,  with-* 
in  Court,  was  to  get  title^eeds  out  of  the  hands  of  a  ont  a  canse  ia 
solicitor,  with  whom  they  had  been  deposited  for  the  purpose  Court,  upon 
of  suffering  recoveries  in  the  Court  of  Great  Sessions  in  Wales  ^®  p^oral  ju- 
j  J     •      J    J  •  1^11      J  ^1.         nsdiction  over 

and  drawmg  deeds,  upon  paying  him  his  biu ;  and  the  pe-  ^  g^ju^itQy  {j^i 

ition  Sprayed,  that  he  ifiigbt  deliver  his  bill;  but  did  not       ^j^^]] ' 
desire  to  restrain  him  from  proceeding  at  law,  jj^er  his  bill;, 

for  the  purpose 

Mr.  Hart,  in  support  of  the  petition.  of  getting  from 

This  petition  is  presented  upon  the  general  jurisdiction  of  title-deeds 
the  Court  over  soHcitors.   In  a  case  ( 61 )  before  Lord  Jlosstyn  ^^^^^^^ 
a  solicitor  had  merely  prepared  an  affidavit  to  found  a  docket  , 
for 'a  Commission  of  Bankruptcy:  and  the  business  ended  ^^^'^^^^^^^t 
there;  the  Commission  never  having  been  taken  out.   The     j-  #4gg  i 
solicitor  brought  an  action  against  his  client ;  and  Lord  Ross- 
lyn  upon  the  general  control  of  the  *  Court  over  a  solicitor 
directed  the  bill  to  be  taxed;  and  restrained  him  from  pro- 
ceeding at  law.    That  is  not  desired  by  this  petition;  though 
the  x>etitioner  offers  to  pay  the  bOL   No  other  course  can  be 
adopted  but  this  or  a  bill  in  Equity ;  as  the  deeds  cannot  be; 
described  sufficiently  for  an  action  of  trover. 

(61)  Ex  parte  Smith,    ante,  Ex  parte  Wheeler,  3  Ves.  ^  Bea. 

Vol.  V,  706.    Ex  parte  Arrow-  21.    Ex  parte  Partridge,  2  Mer. 

miih,  post.  Vol.  XIII,  124.   In  500;  and  Beamei  or  CoM,  &7% 

th6  Matter  of  Aitkin,  4  Bam.  ^  to  277, 
AUL41.   See  the  distinction  ii^ 
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iWli  TUe  solicitor  did  not  appear. 


UxBRiDGB  Xforrf  Chancellor  said,  there  was  no  doubt,  the 

Ex  parte.     Court  exercised  this  jurisdiction  long  before  the  Statute  ( 62) ; 

which  did '  little  more  than  introduce  the  regulations,  under 
which  the  jurisdiction  should-  be  exercised^  and,  83  the 
solicitor  did  not  appear,  granted  the  order;  but  afterwards 
his  Lordship  directed  it  to  be  stopped-;  expressing  some 
doubt  upon  it* 

The  next  day  the  Lard'  Chancellor  said,  he  had  looked 
into  the  cases ;  and  was  satisfied  by  a  case  in  the  Term  Re- 
ports (63),  and  another  in  Strange  and  Modem  (Bi),  that 
the  application  might  be  made;  and  made  the .  orden 

• '    •  (62)  2  Geo.  II.  c.  23.  (64)  Strong  v.  Howe,  1  Sir. 

«  (!S9)  Bvghesv.Mayre.  STerm   621.  SMod.*699. 

'  R^.  B.  R.  276.  • 


1801.  FLETCHER,  JBo:  joar^^. . 

Aug.eik. 

The  Court  will  'J^HE  prayer  of  this  petition  was,  that  Fletcher  may  be 
not  appoint  a        appointed  committee  of  the  person  of  a  lunatic;  and 
Master  in  ,    ^ij^t  another  gentleman^  who  was  one  of  the  Masters  of  the 
a'^^offi^^'^^'  ^    Court,  may  be  appointed  committee  of  the  estate.  Objection^ 
spect  of 'which         taken  to  both  appointments :  as  to  the  latter,  on  grounds 
he  will  be  li-  ®^  public  policy,  with  the  additional  circumstance,  that  th^ 
abfe  to  ao-     appointment  of  anyone  of  the  profession  of  the  law  woiilc^ 
count;  as  com-  have  a  tendency  to  irritate  the  lunatic.    As  to  Fletcher  ^  itf 
mittee  of  a  la-  was  said,  he  had  beei\  removed  from  the  situation  of  com^ 
natic  s  estate,  mittee  by  Lord  Thurlow  principally  on  the  ground,  that  h^ 
The  Court  re-         agreed  to  give  three-fourths  of  the  savings  of  the  profits 
fused  to  ap.      *    ^        ^  ^i.  °  ^ 

.  .  as  committee  to  another  person, 

pomt  a  person  r 

committee  of  a  ^  ^ 

lunatic,  upon  RomiUy  and  Mr.  Hart^  in  support  of  the  Petition** 

the  circum-  Mr.  Alexander  and  Mr.  Owen,  for  the  next  of  Kin, 


stances;  par-  . 

ticularly,  that  ,  Lord  Chancellor. 

he  had  agreed  •  With  rp^pect  to  the  appointment  of  a  Master  of  this  Court 

to  give  part  of  a  committee,  I  am  pQi:fect}y  satisfied,  th^t  ought  pot  to  be. 

the  profits  to  . 

another.  MOW 
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Prom  a  letter  written  by  the  lunatic  it  is  clear,  he  is  irritated  1801. 
by  a  prejudice  against  lawyers  in  general;  and  under  the  j^u^^^^^ 
influence  of  that  prejudice  he  has  stelected  individuals  of  the     Es^  parte. 
profession ;  of  whom  his  abhorrence  is  as  extreme,  as  it  is 
unfounded.    But,  indepeiident  of  that  consideration,  it  is  a;  •  ^ 

singular  proposition,  that  a  Master  in  Chancery  should  be 
appointed  a  committee.  If  so,  there  is  no  reason,  why  a 
Master  should  not  be  appointed  a  receiver  ;•  and  if  one  Master 
may  be  appointed  a  committee  or  receiver,  every  other  Master 
may  be  a  committee  or  receiver  of  some  other  lunatic's  estate. 
They  would  have  to  pass  each  other's  accounts.  Upon  the 
fiiir  influence,  that  the  character  of  me  Master  in  matters 
of  account  would  have  upon  the  imnd  and  judgpnent  of  another 
Master, .  the  conclusion  must  be,  that  the  appointment .  of  • 
them  as  receivers  and  committees,  a  situation,  in  which  third 
persons  are  to  enter  into  conflict  with  them,  never  could  ob- 
tain* a  satisfactory  administration  of  justice*  Though  private 
persons  may  put  them  in  the  character  of  executors,  the 
property  of  suitors  is  not  by  the  judgment  of  An»  Court  to 
be  put  into  the  hands  of  it^  officers.  That  principle  the 
Court  has  been  *  pretty  strongly  taught  to  act  upon.  It  is -a  [  •^JS  ] 
satisfaction,  that  it  has  occurred  to  me  to  say,  I  cannot  ap- 
point a  Master  to  be  a  committee,  in  the  instance  of  a  gentle- 
man, th^n  whom'  there  is  no  man  I  would  rather  trust  with 
the  management  of  my  own  property  (65).' 

As  to  the  committee  of  the  person,  this  under  the  circuHh  ' 
stances  h  a  strong  application.  I  approve  the  distinction, 
that  the  office  of  committee  '  is  given  for  the  sake,  not  ot  tiae 
committee,  but  of  the  lunatic;  and  the  allowance  is  to  be 
giTen  for  the  purpose  of  attaching  him  to  the  lunatic.  A 
circiunstance  to  be  attended  to  upon  this  question  is,  that 
you  find  this  person  engaged  in  a  distinct  bargain,  that  another 
person,  not  in  the  character  of  committee,  shall  have  three 
fourths  of  the  savings  of  the  profit  arising  from  the  office  of 
committee.  Upon  all  the  circumstances  the  petitioner  ought 
not  to  be  appointed. 

(65)  SoHcitor  to  a  commission  of  lunacy  not  to  be  receifer: 
Ex  parte  Pinckc,  2  Mer.  452. 
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X801.  TABBART,  Ex  parte. 

Ang.  6ik. 

Agi|emeDt  by  TJPON  a  petition  in  lunacy  it  appeared,  that  the  lunatic 
the  committee  was  tenant  for  life  without  impeachment  of  waste ;  re- 
Aat*  al°* d^*  mainder  to  his  first  and  other  sons  in  tiul ;  with  various  re- 
Ihe  lunatic's  over.   The  lunatic  was  unmarried.    Coal  was  fonnSl 

estate  should  ^P^*^  estate,  but  hi  too  small  a  quantity  to  justify  sinking 
be  worked  by  ^  shaft:  but  it  was  Capable  of  being  worked  by  means  of  a 
the  ow^er  of  khaft  in  the  adjcmiing  land.  Part  of  the  estate  of  the  lunatic 
the  adjoining  was  in  mortj^age;  and  the  mortgagee  was  in  *  possession ; 
land,  establish-  which  reduced  ihe  income  of  the  lunatic  considerably.  There 
ed  under  the  ^^^^^  j^^,^  without  any  fund  to  answer  them, 

circumstances.  Under  these  circumstances  the  committee  agreed  witib  the 
owner  of  the  adjoining  land  to  work  the  coal;  which  the 
Master  reported  to  be  for  tibe  benefit  of  the  lunatie.  The 
•Master  was  attended  by  the  next  of  kin ;  who  were  aeryed 
with  notice  by  the  direction  of  the  late  Lard  ChameeUor* 

The  prayer  of  the  petition  was,  that  the  Report  may  be 
confirmed; 

[  4fi9  ]  Lord  Chancellor. 

This  is  under  singular  circumstances.  The  next  of  kin 
have  an  interest,  that  the  coal  shall  be  worked.  The  heir  ae 
law  has  no  interest:  there  being  various  remainders  over-. 
Under  these  circumstances,  I  think,  it  may  be  donfe  by  th^ 
committee.   It  is  like  cutting  timber. 
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LEICESTER,  Ex  parte.  WOl. 

Aug.SiJk. 

jpHE  petition  stated,  that  upon  application  at  the  Bankmpt  A  commbsioii 

.  Office  upon  the  10th  of  July  by  the  agent  of  an  attorney  of  foankmptcj 

t  lAterpool  for  the  purpose  of  strilpng  a  docket  against  supersedeablo 

\farsdeH  and  Tonge,  of  tiverpool,  it  was  found,  that  seven  ^ 

lockets  were  struck,  and  some  commissions  issued,  against  ^^^^^^^^9^* 
i_  ,        •      /.        ,  A  1       .      i.  -  •     . »  order,  dated 

hem  under  various  firms ;  but  none  of  them  mterfenng  with  ^j^^  ^ 

da.  application,  except  one  docket,  struck  on  the  S5th  of         tnz,  is 

Tune  preceding  at  the  instance  of  Layton,  a  merchant  in  not  actually 

London.    No  commission  had  issued  upon  that  docket.:  but  superseded, 

he  solicitor  was  informed,  tiiat  the  solicitor,  who  bespoke  till  the  writ 

he  commission,  must  be  sent  to,  and  his  answer  received,  J>f  sop^r^odeas 

)e&?e  the  other  documents  could  be  received*   The  next  day  j^^^^ 

ie  was  informed,  that  the  former  commission  would  be  sealed ;  open- 

n.  consequence  of  which  he  withdrew  his  application.   On  ed,  and  the 

Saiurdajf,  the  25th  of  Jultf,  the  time  for  opening  the  former  bankraptoy  ad- 

SQQimission  expired ;  and  it  became  superaedeable  under  the  judged,  after 

arder  (6G)  of  the  late  Lord  Chancellor,  dated  the  26th  of  theordermad© 

Tme^  1793;  and  the  petitioner  became  entitied  to  a  superr  ^^^^^ 

ledeas  and  a  new  commission.   A  petition  was  presented;  fop^^^Jj^^ 

snd  upon  the  27th  pf  Jidy  an  order  was  made  liy  the  Zorcf  g^jj^j  noUc© 

Chancellor,  that  the  former  commission  should  be  superseded ;  of  appU- 

and  10/.  ISs.  2d.  was  paid  for  the  supersedeas  and  for  a  new  cation  havia^^ 

commission ;  which  was  directed  to  be  sealed  at  the  next  seaL  been  aceordin|^ 

Upon  the  29th  the  fo;*mer  conunission  was  opened ;  and     ^  practioa 

Marsden  and  Tonge  were  declared  bankrupt   Notice  of  the  ^ 

adiudication  was  given  at  the  Bankrupt  Office ;  and  notice       to  tha  so- 

,  ,  ,      , .  ;  ,  hcitar,  the 

to  the  petitioner  s  agent,  that  his  application  must  be  con-  commission 

sidered  voidi  wassapported. 

♦The  prayer  of  the  petition  was,  that  the  supersedeas  may  ^^^j^^  Qk. 

be  sealed,  the  proceedings  under  the  fonder  commission  staid;         ^  Whe- 

and  that  a  new  commission  may  issue :  or  if  the  Lord  Chan-  *ker  the  order 

cellor  should  be  of  opinion,  that  the  foriher  commission  ought  ^^^^^Aptky^ 

not  ^ 

(60)  2  Caoke'i  Bank.  Lno,  3T2.  M4,  8lh  ed.  by  Mr.  R^vh.        ®^  Fe^ory, 

1774r  thai  a 

docket  struck,  and  no  commission  issaed  thereon,  shall  in  no  case  pre- 
vent a  comoiission  by  another  creditor  upon  an  application  not  made  in 
less  than  four  days,  can  be  strictly  acted  upon :  the  established  practioa  in 
the  office  being  at  variance  with  it ;  and  there  being  danger  of  fraad. 
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1801.       not  to  be  superseded,  then,  4;hat  the  choice  of  assignees  tnajr 
be  adjourned ;  in  order  to  give  the  country  creditors  an  op- 

JuBICBSTBRy  * 

Ex  parte      portunity  of  votuig. 

It  was  stated  by  the  affidavits,  that  the  commission  was 
ohlered  by  a  creditor  in  London  without  any  knowledge,  that 
an  act  of  bankruptcy  had  been  committed;  and  he  afterwards 
wrote  to  Lancashire  for  the  purpose  of  procuring  witnesses 
.  to  prove  an  act  of  bankruptcy.  Some  delay  was  occasioned 
by  endeavours  to  procure  a  d^d  of  trust;  in  which  object 
the  solicitor  Rt  Liverpool^  who  applied  for  the  second  com- 
mission, joined. 

Mr.  Mansfield  and  Mr.  Pemberton^  in  support  of  the 
.  petition. 

This  commission  is  irregular,  first,  upon  the  order  of  Lord 
.  Apsley  (<S7):  no  commission  having  issued  on  the  docket 
'  struck  at  the  time  of  the  application  by  this  petitioner.  Also 
under  hard  Loughborough*8  order  the  new  commission  ought 
to  have  been  immediately  sealed,  without  any  notice  to  the 
solicitor,  n^ho  struck  the  first  docket.  The  order  for  the 
supersedeas  signed  by  the  Lord  Chancellor,  put  an  end  to  the  ' 
commission;  though  the  seal  was  not  put  to  the  writ.  If  this 
practice  prevails,  it  will  counteract  Lord  Loughborough*^ 
-  order;  for  still  the  attorney,  who  struck  the  first  docket,  has 
the  preference.  A  case  in  the  bankruptcy  of  Jenkins  ahd 
ReddUy  win  probably  be  cited  in  support  of  this  practice; 
a  case,  in  whicli  Lord  Rosslyn  directed,  that  the  conunission 
that  had  issued,  should  be  prosecuted :  but  his  Lordship  had 
considerable  doubt  upon  it;  and  said,  he  should  prevent  that 
practice  in  fiiture. 

Next  upon  the  particular  circumstances,  disclosed  by  the 
affidavits,  this  practice  of  striking  a  docket  immediately,  (and 
there  are  seven  in  this  instance )  without  any  evidence  of  ati 
act  of  bankruptcy,  is  very  improper  (68). 

(61)  12th  February,  1774.—  ing  afterwards,  whether  there 

2  Cooke's  Bank.  Law,  360.  (  See  was  an  act  of  bankmptcy.  On 

page  371.)  Bth  ed.  by  Mr.  jRoo^f,  this   gromid  a  charge  usually 

263.  made  in  the  bill  of  costs  for 

(68)  The  Lord  Chancellor  said,  procariDg  this  eTidence  is,  if 

he  had  often  been  surprised  at  after  striking  the  docket^  always 

tills  mode  of  swearing  to  an  act  disallowed  bj  tiie  commissioners, 
of  bankmptcy  first,  and  inqnir- 
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Mr.  Piggoit  and  Mr.  Cooke,  in  support  of  the  Commis-  1801. 

,       ^  ,       .  LsiCBSTSRy 

The  practice  is  perfectly  settled;  and  your  Lordship  will  Ex  parte. 
not  overset  it  in  a  particular  instance.  Upon  the  ground  now 
taken  there  never  would  be  occasion  to  take  out  the  writ  of 
Mupersedeas :  but  that  is  the  authority,  which  supersedes  the 
Commission :  the  order  is  not  the  operative  act.  There  are 
several  other  instances,  besides  that,  which  has  been  men- 
tioned. In  the  bankruptcy  of  Higgs  ( 69  ),  in  the  bankruptcy 
of  Frith{lQ)j  and  in  the  bankruptcy  of  Kirkpatrick{7l)f 
all  subsequent  to  the  last  order,  this  practice  prevailed :  and 
it  was  held,  that  the  order  is  not  infringed,  if  the  Commission 
is  in  process;  though,  from  unavoidable  circumstances,  as  in  • 
some  cases,  the  absence  of  Commissioners,  &c.  the  adjudica- 
tion cannot  be  obtained  within  the  fourteen  days.  The  object 
of  the  order  was  to  prevent  Commissions  being  sealed,  that 
are  never  intended  to  be  opened,  in  order  to  prevent  others 
bring  taken  out.  But  that  is  very  different  fix>m  this  case. 
This  Commission  was  intended  to  be  opened  as  it  soon  as  it 

oould  be.    In  Ex  parte  H  (72)  the  Commission  was 

sealed  upon  the  19th  of  November.  A  meeting  of  creditors 
was  called,  for  the  purpose  of  an  arrangement ;  and  it  was 
agreed  to  endeavour  to  get  a  deed  of  trust.  That  delayed 
the  opening  of  the  Commission  until  the  8th  of  August  follow- 
ing; when  the  Commission  was  opened  dii  Exeter:  but  that 
could  not  be  known  m  London  \  and  a  supersedeas  was  ob- 
tained. Upon  a  petition  to  annul  that  supersedeas^  Lord 
Thurlow  did  annul  it;  and  ordered  a  procedendo  upon  the 
first  Commission. 

Upon  the  particular  circumstances  of  this  case,  here  also 
there  was  a  fruitless  attempt  to  get  a  deed  of  trust;  and 
this  country  solicitor  was  present  upon  all  occasions.  There 
was  a  notorious  act  of  bankruptcy :  Marsden  and  Tonge  having 
notoriously  absconded  at  the  time  the  docket  was  struck ;  their 
creditors  being  thereby  delayed.  That  was  ground  enough 
for  striking  a  docket :  but  it  was  necessary  to  find  out  persons 
who  could  swear  to  the  fact,  and  to  sendd  to  Lancashire  for 
witnesses.  When  the  solicitor  wrote  to  Lancashire,  the  an- 
swer 

(69)  Id  1797.  (71)  December,  1800. 

(70)  In  1800.  (72)  Before  Lord  Tharhw,  1791. 
Vol.  VI.                    G  G 
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[432] 
The  rule  of 
ConrU  of  law, 
that  all  affida- 
Tita  shall  be 
filed  a  certain 
time  before 
the  discussion: 
the  practice  of 
this  CoQct 
otherwise ;  and 
preferred  not- 
withstanding 
the  inconTC- 
nience.  (See 
note  (73).) 


swer  was,  that  they  could  obtain  no  information:  ike  servants 
were  all  tutored.  At  last  the  clerk  was  found  in  London 'j 
who  proved  the  act  of  bankruptcy  upon  the  29th  of  July* 

Lord  Chancellor* 

I  have  oflen  thought  of  a  rule,  that  all  affidavits  should  be 
filed  a  certain  tim^  before  the  discussion,  according  to  the 
rule  of  the  Courts  of  Law :  but  in  opposition  to  that  there 
has  been  the  uniform  practice  of  this  Court;  where  the  mis* 
chief  has  been  daily  felt^  and  complained  of,  without  an  at- 
tempt to  remedy  it;  and  by  my  own  experience  at  Common 
Jjaw  I  am  convinced,  that  though  that  rule  is  very  convenient 
for  the  dispatch  of  business,  he,  who  is  heard  last,  fre- 
quently introduces  a  state  of  transactions,  which  governs  the 
judgment;  and  which,  if  explained,  would  satisfy  the  Court, 
that  it  is  made  ancillary  to  the  greatest  injustice.  We  must 
therefore,  I  think,  submit  to  the  inconvenience  of  the  pnu> 
ticeof  this  Court(73). 

With  respect  to  the  first  ground,  upon  which  this  petition 
is  presented,  the  effect  of  the  order  for  a  supersedeas,  I  have 
no  doubt,  that  an  order  for  a  supersedeas  is  not  a  supersedeas* 
It  is  a  declaration  of  the  Court,  that  it  is  fit  under  the  cir- 
cumstances, that  the  writ  of  supersedeas  should  issue.  Many 
circumstances  may  arise  between  the  date  of  the  order  and  the 
sealing  of  the  writ,  that  would  prevail  upon  the  Court  to  recal 
the  order ;  and  there  might  be  many  cases,  in  which  the 
Court  would  think,  the  writ  improvidently  issued;  and  would 
supersede  it.  But  with  regard  to  the  order  of  1793,  sup- 
posing, there  was  no  practice  upon  it,  it  says  only,  that  the 
Commission  shall  be  supersedeable :  but  it  is  not  superseded, 
titt  some  step  is  taken  to  produce  that  effect.  The  person 
i&pplying  for  the  order  may  calculate,  within  what  time  he  can 
get  the  writ.  By  a  regulation,  now  founded  upon  the  express 
approbation  of  the  Legislature,  if  he  chooses  to  have  the  writ 
privately  sealed,  there  is  a  larger  fee;  and  he.  chooses  for 
himself,  whether  he  will  have  it  more  or  less  speedily.  He 
knows,  that  under  the  order  the  Commission  being  only  su- 
persedeable still  remains  an  operative  process,  till  he  does  a 

farther 

(73)  See  the  General  Order  in  Bankruptcy,  16th  Nov.  1805. 
2  date's  Bank*  law,  8th  ed.  873. 
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Artber  net   If  by  thd  effect  of  the  order  it-rexoaina  a  prch  IBOl. 
oeos^  upon  which  ^  proceeding  can  be  had,  and  proceedings  Lji^J^uu 
are  Ium1«  the  same  as  would  have  been,  if  the  writ  issued  in  a        parH»  ^ 
later  stage,  where  is  the  inconvenience  in  letting  the  former 
Commission  go  on  2   There  may  be  many  cases,  in  which  it 
would  be  gross  injustice  to  construe  the  order  otherwise ;  as 
if  the  evidence,  upon  which  the  solicitor  taking  out  the  Com* 
mission  thought  he  was  to  proceed,  was  fraudulently  kept 
bock  ( 74),  until  an  applicati<m  could  be  made  *  for  a  supers     [  *4iS3  ] 
seckMt  witli  a  view  to  have  the  gain  of  the  Commission,  and 
to  cover  the  frauds  of  the  bankrupt   If  therefore  the  Com- 
mission has  got  to  that  extent  of  efficacy,  before  it  is  actually 
superseded,  the  progress  to  which  it  was  the  object  of  the 
ord^  of  1793  to  secure,  it  is  not  imwholesome,  to  say,  that 
order  has  been  rightly  construed  according  to  the  practice, 
that  has  obtained.    At  all  events,  if  I  thought  the  construe*^ 
tion  of  the  order  wrong,  I  should  not  alter  the  practice  in 
this  instance;  for  it  must  always  be  a  rule  to  use  the  in- 
formation gained  in  any  particular  case  for  the  purpose  of 
regulating  the  practice  in  fiiture,  but  not  to  .alter  it  in  that 
instance. 

As  to  the  other  point,  upon  Lord  jfysleys  order,  it  is 
more  difficult  to  reconcile  that  with  the  practice.  The  words 
are  very  strong;  that  a  docket  struck  and  no  Commission 
issued  thereon  shall  in  no  case  prevent  the  issuing  a  Commis- 
sion by  another  creditor,  so  as  the  application  be  not  made 
m  less  than  four  days  after  the  docket  struck.  But  that  order 
was  made  in  1774;  upon  which  a  practice  has  obtained, 
contrary,  I  admit,  to  the  very  terms  of  the  order.  As  to  this 
particular  case,  if  the  Solicitor  had  not  submitted  to  the 
practice  of  sending  to  the  other  party,  I  should  have  been  . 
i^  a  situation,  in  which  I  have  found  myself  in  a  Court  of 
Law:  a  practice  having  prevailed  for  a  series  of  years  con- 
trary to  the  terms  of  an  order  of  the  Court,  and  sometimes 
contrary  to  an  Act  of  Parliament,  it  is  more  consistent  to 
suppose,  some  ground  appeared  to  former  Judges,  upon  which 
it  might  be  rendered  consistent  with  the  practice ;  and  therq^ 
fore,  that  it  would  be  better  to  correct  it  in  future,  not  in  that 
particular  instance.    Upon  the  question,  whether  that  order- 

•  '  '       •       •  is 
(74)  Ex  parte  Freeman^  1  Vcm.  4r  Bea.  34, 
GG2 
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tSOt.  {«  to  be  altered,  or  to  be  acted  upon  according  to  its  terms; 
liBiCBSTBRr    ^^^^^  ^     variance  with  the  practice,  I  am  not  now  pre- 

v&  parte*  pared  to  deliver  a  decisive  opinion ;  for  this  practice  having 
been  ever  since  permitted  to  grow  up  as  expository  of  the 
order,  if  my  opinion  was  different  from  what  it  is  as  to  the 
policy  of  the  order  according  to  its  terms,  I  must  collect,  that 
there  is  in  that  practice  testimony  given,  that  according^  to 
the  terms  it  would  be  an  inconvenient  order.    According  to 

t  the  best  of  my  judgment  at  present  that  order,  if  acted  upon 

with  the  strictness  its  terms  would  warrant,  would  open  a 

[  *434  ]  door  to  fraudulent  practices  in  bankruptcy  wider  *than  what 
now  exist  to  such  an  extent  that  nothing  but  the  efforts  of 
the  Legislature  can  close  it. 

Upon  the  whole  there  is  no  ground  for  granting  this  ap- 
plication farther  than  for  the  purpose  of  letting  the  country 
creditors  vote  in  the  choice  of  assignees  ( 75 ). 

(75)  See  the  next  case.  Ex  parte  EUu,  post.  Vol.  VII,  135. 


1801.  LAYTON,  Ex  parte. 

Aug.  nth  HAKDWICKE,  Ex  parte, 

and  I2tk. 

Ad  order  for  '^HE  petition  of  Layton  stated,  that  a  docket  was  struck 
a  tuper$edea$  by  the  petitioner  upon  the  25th  of  June  against  William 

has  no  effect,  Marsden  and  Christopher  Tonge,  of  Liverpool,  in  the  county 
until  the  writ  ^  Lancaster,  merchants,  dealers,  chapmen,  and  co-partners, 
carrying  on  trade  under  the  firm  of  William  Marsden  and 
A  joint  com-  Co^p^ny.  Upon  the  29th  of  July  they  were  found  and 
missioB  against  jg^j^^^g^  bankrupts  under  that  Commission.  The  debt  due 
two  partners  ^ 

in  England,  ^  petitioner  was  2000/.  Another  Commission  was  issued 
another  part-  Against  William  Marsden  and  Christopher  Tonge,  of  Liverpool!, 
ner  residing  in  the  county  of  Lancaster,  described  as  partners  with  John 
abroad,  super-  Anthony 
seded. 

Where  two  Commissions  are  taken  oat  against  the  same  party,  the  Court 
will  exercise  a  iliscretion,  controlliDg  the  strict  right ;  and  support  that, 
which  is  most  convenient ;  if  the  objections  to  it  can  be  removed  by  snpeN 
seding  the  other: 

Abose  of  a  Ooimmission  by  delaying  the  execntion  of  it  with  a  view  to 
another  arrangement. 
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Anihtmy  Frwche,  of  die  city  of  Leghorn  iti  Tusccmff^  and  1901. 
Thomas  Martarelli,  of  the  kingdom  of  Naples^  merchiottSj  Layton 
partners,  dealers,  and  chapmen,  trading  in  England  under     Ex  parte. 
the  iSrm,  William  Marsden  and  Company.   The  docket,  upon  Harowickb, 
which  that  Commission  issued,  was  struck  upon  the  29th  of    Ex  ^artt. 
June  upon  the  petition  of  Hardwicke  and  Cavendish  of  Man-  '  . 

Chester* 

.  The  petition  fitrther  stating,  that  the  latter  Commission  is 
unnecessary,  and  cannot  be  supported,  not  only  on  accoiint 
of  the  prior  Commission,  but  also  as  being  a  Commission 
against  two  of  four  partners,  pray^d,  that  the  latter  Commis- 
sion may  be  superseded. 

«  The  petition  of  Hardwicke  and  CavewUsh  stated,  that  the 
Commission  taken  out  by  them  was  sealed  upon  the  1st  of 
July,  the  first  general  seal  after  the  docket  struck;  and  was 
received  at  Manchester  *  on  the  4th.    The  petitioners  thought     I  *  486  J 
it  their  ' duty  out  of  respect  to  the  other  creditors  to  call  a 
meeting ;  especially  as  three-fourths  in  number  and  six-eighdis 
in  value  of  the  creditors  were  at  Manchester  ;  and  on  account 
of  a  negociation  for  an  arrangement  upon  another  plan  the 
<]!ommission  was  not  open  until  the  18th;  and  then  the  Com- 
missioners wishing  for  farther  proof  of  the  act  of  bankruptcy 
lyy  Tange  adjourned  to  the  25th ;  when  they  were  declared 
Tiankrupts.   Upon  the  28th  notice  of  the  adjudication  of  the 
Imnkruptcy  appeared  in  the  Gazette. 

This  petition  then  stated,  that  Layton's  Commission,  sealed 
on  the  1 1th  of  July,  was  upon  the  27th  ordered  to  be  super- 
ceded on  the  application  of  licicesler  (16)  \  that  upon  the 
S9th  that  Commission  was  opened;  and  they  were  found  bank- 
mipt;  suggesting,  that  that  Commission  was  virtually  and 
effectually  superseded  by  that  order.  The  petition  farther 
stated,  that  the  business  had  been  hitherto  carried  on  at 
Jdanchester  under  the  firm  of  Marsden  and  FraschCf  and  at 
JAverpool  under  the  firm  of  Marsden  and  Company.  At  Mat^ 
Chester  the  creditors  were  in  number  103,  and  to  the  value 
of  66,000/. :  at  Liverpool  65,  in  value  9000/. ;  and  in  other 
]places  18,  in  value  16,000/.  The  prayer  of  this  petition  was 
%hat  the  other  Commission  may  be  superseded. 

(76)  Ex  parte  Leicetter,  the  preceding  taae. 
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1801.  In  support  of  Layton^B  Cottmiasioli  the  affidavit  of  a  clerk 

^■"^  to  Martden  and  Fraiehe  atated,  that  they  carried  on  Inisiness 
Etpartt  ^  merchants  at  Liverpool  under  the  firm  of  Marsden  and 
Bardwicke  C^P^y*  That  partnership  expired  on  the  1st  of  February 
last;  and  Afar#ife»  took  Tonge  in;  and  from  that  time  the 
business  was  carried  on  at  Liverpool  and  Mancheiter  under 
the  firm  of  Marsden  and  Company ;  and  the  deponent  be- 
lieves, that  there  was  no  other  partner;  and  that  MariortUi 
was  only  a  clerk. 

The  affidavits  in  support  of  the  other  petition  stated^  that 
all  the  four  were  partners.  Francis  Hardwicke  swore,  that 
Marsden  informed  him,  a  new  partnership  was  about  to  take 
place  between  him,  Tonge^  Frasche^  and  MartorelU;  and 
that  part  of  the  goods  were  looked  out  by  MartorelU;  and  the 
deponent  imderstood  him  to  be  a  principal.  JVilUam  Hard* 
tricke  swore,  that  in  Apf  il  or  May  Marsden^  in  order  that 
(  ^  486  ]  a  consignment  of  goods  might  *  be  made,  gave  the  firm  thus, 
Fraschey  MartorelU  and  Company  at  Naples/" 

The  SoUcUor  General^  Mr*  Piggoit,  and  Mr.  Cooke,  in 
support  of  Layton's  Commission. 
The  case  of  Marlar  and  PeU  (77),  and  many  others  have 
determined,  that  a  commission  against  two  of  four  partners 
cannot  be  supported.  That  principle  is  recognised  in  SireaS* 
field V.  HaiUday  {IS).  The  point  has  never  been  ruled  in 
the  case  of  a  partner  resident  abroad;  but  the  principle  is, 
dilit  -there  is  no  joint  debt  firom  Marsden  and  Tonge ;  fbr  it 
is  the  joint  debt  of  the  four.  Two  of  them  being  out  of  the 
kingdom,  amounts  only  to  this;  that  two  of  them  have  not 
coinmitted  an  act  of  bankruptcy.  There  can  be  no  distinction 
m  principle  from  that  circumstance.  It  would  be  the  same,  if 
thejr  lived  at  Liverpool.  They  ought  therefore  to  have  had  two 
Heparate  commissions.  This  is  often  the  case  of  great  banking 
houses.  In  the  case  of  Lane,  Frazer,  and  Boylston,  no  com- 
niission  could  taken  out  against  the  last,  till  he  had  com- 
tnitted  an  act  of  bankruptcy  byiying  two  months  in  prison. 
In  Ex  parte  Henderson  (79)  it  was  decided,  that  one  of  the 

partners 

(77)  Allan  v.  Hartley,  Mich.      (78)  3  Term  Rep.  B.  R.  779- 
26  Geo.  III.   1  Cooht's  Bank.       (79)  Ante,  Vol.  IV,  163. 
Law,  5. 
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pnt&ekii  bekkg  an  in&nt,  a  joint  commission  against  the  othefs  laoi. 
eould  not  be  supported,   it  is  a  very  serious  question,  which  l^^IJ^j^ 
the  p^tttipner  has  a  right  to  have  tried,  whether  persons     Ex  parte. 
dealmg  with  the  world  as  partners  can  defeat  their  creditors  Hardwickb, 
bj  sei^g  up  a  sleeping  partner.   The  affidavits  state,  thi^  :£pjMrllr. 
Martoretti  was  in  this  country,  acting  in  the  business,  choosing 
die  goods :  therefore  the  ground  from  his  being  abroad  &ils : 
the  fiu^t  being  false.    A  j^iea  in  abatement  would  bold  at  law ; 
whether  the  course  is  to  outlaw  the  person  out  of  the  yajnoh 
diction,  and  then  proceed  against  the  other. 

Another  ground,  upon  which  the  second  commission  is 
irregular,  is,  that  the  docket  was  struck  too  soon :  the  four 
days  not  being  complete  under  Lord  (SO).    It  ought 

not  to  have  been  struck  before  the  30th  of  June.  It  would 
not  have  been  received  at  the  office,  but  that  from,  the  differ- 
ence of  the  description  it  was  thought,  they  were  different 
persons ;  and  the  consequence  of  that  is  the  party^  who  took 
out  the  other  commission,  *  had  not  the  notice,  to  which  undef  [  *4i37  ] 
the  practice  of  the  office  upon  Lord  Apsle^B  order  he  was 
entitled. 

Mr.  Ric/tards,  Mr.  Romilly,  and  Mr.  Wetherell,  in  sup- 
.  port  of  Hardwicke's  petition. 
In  fact  the  Coipmission  taken  out  by  Ilardwicke  was  first 
used;  and  they  never  took  any  step  in  the  other,  till  it  ap- 
peared in  the  Gazette,  that  this  had  been  executed.  Almost 
all  the  property  and  creditors  are  at  Manchester  and  LiverpooL 
There  is  infinite  inconvenience  in  laying  by  so  long  after  the 
docket  struck.    If  these  four  persons  are  partners,  their  Com- 
uiasion  is  equally  open  to  objection,  being  against  two  only; 
^hich  the  other  discloses.    The  principle  as  to  partners  living 
liere  must  be  admitted :  but  it  never  has  been  decided,  that, 
liecause  there  are  partners  living  abroad,  a  Commission  can- 
not be  supported  against  the  partners  living  here.    Upon  prin- 
<:iple  such  a  decision  would  be  very  inconvenient ;  and  ought,  if 
possible  to  be  avoided.    There  is  no  instance  of  a  plea  in 
abatement  at  law  upon  this  pomt.    Darwent  v.  Wali<m  {  81  )• 

Every 

(80)  l«th  February,  1774.  edit,  by  Mr.  Roots,  203.  See 
2  Cooke*»  Hunk.  Law,  369.  8th   the  preceding  case. 

(81)  2  Atk.  510. 
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1801.       Every  thing  can  be  done  under  the  Conunisaion,  that  could 
he  done  under  aConnnission  against  all  the  partners.  The 
Ex  arte*    description  of  these  persons  as  partners  is  mere  surplusage; 
Hardwic'kb  have  no  effect.   In  Ex  parte  Law  a  Conunission  hsfA 

'  Ex  parte,     issued  against  Smithy  describing  him  as  partner  with  Claffton. 

Another  Commission  issued .  against  Smith  as  trading  alone. 
An  attempt  was  made  to  supersede  the  first;  and  Lord  7%flcr- 
low  said,  the  description  of  him  as  partner  with  another  has 
no  meaning :  but  the  practice  prevailed  before  his  time ;  that 
in  truth  it  was  only  a  separate  Commission :  that  despription 
not  having  any  effect  to  make  it  a  joint  Commission^ 

Lord  Chancellor. 
9  The  general  orders  in  bankruptcy  must  be  applied  with  re- 

gard to  cases^  in  which  from  the  difficulties^  that  may  occur, 
fourteen  days  and  sometimes  more,  may  be  necessary  for  open- 
ing a  Commission :  but  I  am  not  at  present  disposed  to  say, 
that  in  all  cases  the  solicitor  taking  out  the  Commission  has  a 
right  to  hold  the  other  creditors  at  arm's  length :  not  propos- 
ing an  arrangement^  while  the  parties  stand  merely  in  the  re- 
lation of  debtor  and  creditor;  but  taking  out  a  Commission, 
and  holding  it  over  the  bankrupt;  sealing  up  his  mouth ;  and, 
[  ^438  ]     *  instead  of  executing  the  Commission  with  all  due  diligence, 
as  directed  by  the  Great  Seal^  making  it  the  means  of  barter- 
ing for  some  other  arrangement.   Such  a  use  of  a  Conmai»- 
siouy  though  it  may  be  expedient  in  some  cases,  will  be  grossly 
enormous  in  many;  and  is  an  abuse  of  the  authority  of  the 
Great  Seal ;  upon  which  I  should  be  disposed  to  say,  a  Com- 
mission so  conducted  should  not  be  executed.    The  conse:- 
quejice  is,  that  under  a  potion  of  convenience  the  effect  of 
the  bankrupt  laws  is  destroyed. 
Whether,  and     It  did  not  occur  in  this  bankruptcy,  that  a  very  grave  ques^ 
under  what     tJon  might  arise  upon  the  point,  whether  persons  Uving  here, 
circnmstanoes,  ^ ^  trading  openly  as  partners,  could  plead  in  abatement,  that 
plead  in^abaU  *  partner  abroad.    There  may  be  circumstances, 

ment  a  partner  ^P^**  which  a  great  deal  of  argument  would  be  neceswry  to 
abroad,  Qv.     convince  me,  that  such  a  plea  would  do.    Suppose,  they  had 
carried  on  business  only  as  Marsden  and  Tonge,  and  the  cre- 
ditor did  not  know,  that  there  was  a  dormant  partner ;  he 
would  have  his  option ;  for  he  is  not  bound  to  consider  the 

dormant 
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.  dormant  partner  as  his  debtor:   But  this  business  was  carried      .  istfi. 
on  under  the  .firm,  not  of  Marsden  and  Toture,  but  of  Mart'  , 
ifefi  and  Company;  and  if  persons  will  deal  without  inquiring      ^  ' 
of  whom  the,  firm  consists^  it  does  not  follow  necessarily,  that  Har^hcile, 
in  that  case  a  plea  in  abatement  would  not  do.   ,In  Lord  ExjtatU. 
Chief  Justice  WiUe$\  report  of  Crispe  v.  Perritt  (  82)  he  states, 
th^t  it  w/is  very  familiar  at  that  day,  notwithstanding  what  ap* 
pears  mAikyWi  for  joint  creditors  to  prove  under  a  separate 
Commission.    But  the  discussion  of  this  question  is  not  very 
useful  in  bankruptcy;  for  if  in  fact  the  effects  were  those  of 
the  three,  the  creditors  of  the  three  might  insist  upon  a 
distribution  among  them. 

This  is  therefore  not  to  be  embarrassed  with  the  question 
upcm  the  plea  in  abatement;  with  respect  to  which  the  ques- 
tion b,  not  upon  the  matter  in  the  declaration,  taken  with  the 
plea,  but  upon  the  declaration  itself;  how  it  would  be,  if  the 
fact,  that  there  were  partners  abroad,  appeared  upon  the  de» 
claration;  and  I  remember,  when  that  potion  of  being  bound 
to  plead  in  abatement,  was  new  in  Westminster  HaU, 

The  point  upofi  the  Supersedeas  I  have  already  deter*     [  439  ] 
mined  (83);  and  I  am  still  of  the  same  opinion.   The  next 
question  U9  independent  of  the  effect  of  that  order,  does  the 
proceeding  in  this  Commission' upon  the  25th  of  July  under 
the  circumstances  preclude  what  wfis  done  under  the  former 
Commission  ?   Whatever  may  be  the  inconvenience  upon  the 
form,  i  should  be  obliged  to  say,  it  does  not,  upon  the  prin- 
ciple I  stated  the  .other  day;  that  the  practice  cannot  be 
reformed  in  the  present  instance;  though  it  may  be  fit  to 
reform  it  in  future.   The  practice  of  the  office  is,  that  if  a 
docket  is  struck  under  one  description,  and  another  applica- 
tion comes  with  another  description,  tiie  latter  is  received; 
as,  though  it  is  against  the  same  person,  that  cannot  be 
known :  otherwise  notice  would  be  sent  to  the  other  party, 
according  to  the  practice  in  the  office.   These  jarring  pro- 
ceedings arise  out  of  the  accidental  circumstance  of  the  differ- 
ent description  in  the  secoild  docket;  which  leading  to  this 
euibarrassment  must  therefore  prejudice  him;  who  has  given 
a  different  description,  though  by  accident.    If  therefore  this 

case 

(02)  WiOes't  Rep.  by  JENm-      (83)  Ex  parte  Leicester ^  the 
/ocrf,  407.   1  Atk.  133.  preceding  ca»p. 
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laoi. 

Layton, 
Exjmrie. 

HARDWICkE, 


[  ^440  ] 


Where  one 
partner  is  an 
infanty  or  lu- 
natioy  there 
cannot  be  a 
joint  commis- 
flion  of  bank- 
jraptcy  against 
the  others: 
separate  com- 
missions mast 
be  taken  out. 
Altered  by 
bU  0  Geo.  IV. 
c.  16.  «.  16. 


case  is  to  be  determined  upon  the  question  of  form,  supposing 
both  Commissions  proper  as  to  the  trading,  &c.  that  questioii 
must  be  decided  with  the  first  Commission.  But  i^  tha[t  is 
80,  notwithstanding  a  clear  ' right  to  take  out  a  Commission, 
y^ty  if  there  are  two  Commissions,  and  the  Court  sees,  thut 
by  superseding  one,  the  other  may  be  made  good,  and  will 
answer  the  purpose  of  convenience  to  the  creditors  and  the 
bankrupt  himself,  the  Court  will  supersede  the  one,  if  the 
objections  to  the  other  would  thereby  be  removed.  There  is 
therefore  no  doubt  of  the  authority  df  the  Court  to  overturn 
the  London  Commission,  if  it  should  think  fit  to  do  so.  But 
I  do  not  see,  how  the  Lancashire  Commission  could  stand, 
if  I  should  overturn  the  other.  That  is  founded  upon  the 
debt  of  persons,  who  have  erroneously  represented  themselves 
to  be  creditors  of  the  four  (84).  If  he  is  creditor  of  the 
three,  the  same  objection  arises;  and  it  is  impossible  to  sup- 
port his  Commission :  at  least  it  is  so  doubtful,  that  if  I  can 
support  the  other,  I  would  not  put  it  in  peril  by  superseding 
that  and  leaving  this.  It  is  very  material,  if  the  person  re- 
sident abroad  has  been  in  England.  But  it  is  very  difficult  to 
*  discriminate  this  from  the  case  of  partners,  where  one  is  an 
infant  or  a  lunatic ;  in  which  cases  it  is  clear,  you  cannot  hare 
a  joint  Commission  against  the  others  ;  but  separate  Commis- 
sions must  be  taken  out  (85).  I  do  not  see  the  convenience 
of  sa]dng,  tHe  afiairs  of  the  three  shall  be  arranged  under  a 
joint  Commission  against  two  rather  than  under  separate 
Commissions :  the  process  under  such  a  joint  Commission  no 
more  attaching  upon  the  efiects  of  the  three  than  under  a 
separate  Commission.  But  there  is  a  fundamental  objection 
in  the  petitioning  creditor's  debt ;  for  the  reasoning  in  Crispe 
v.  Perriit,  as  reported  by  Lord  Chief  Justice  Willes,  went 
upon  this ;  that  a  Commission  of  bankruptcy  is  an  action  and 
execution  in  the  first  instance :  but  it  must  be  according  to 
the  natiure  of  the  debt ;  and  the  execution  is  the  several  fruit 
of  the  action  joint. 


(B4)  The  fact  proved  to  be, 
that  Frasche  was  not  a  partner : 
but  it  was  not  discovered  aotil 
the  bcariog. 

(8d)  Ante,  Ex  parte  Henderson, 
Vol.  IV,  103.  ¥osiy  Ex  parte 
Martin,  Vol.  XV,  114.  By  the 


statute  6  Geo.  IV,  c.  81.  8.1% 
a  Commission  may  be  issued 
against  some  partners,  not  io- 
cludiog  all  of  the  firm ;  and  may 
be  sop^rseded  as  to  one  or  more 
without  aflectiug  its  vaKdtty  as 
to  the  others. 
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Then  upon  the  question,  whether  this  ean  be  reformed,  1801« 
I  feel  no inehnatioti  for  that:  nor  would  it  be  desired,  if  the  i^^^q^i 
creditors  of  the  three  are  to  run  away  with- all  the  effects.  Escpmtiel 
In  that  case  it  would  not  be  worthwhile  to  ask  the  matter  HardwiC&b, 
of  this  petition.   If  under  these  circumstances  I  cannot  sup-  EtpmM^ 
port  the  Lancashire  Commission,  I  am  relieved  from  the 
consideration  of  the  comparative  number  of  creditors  in  one 
part  of  the  country  and  another :  and  therefore  do  not  state, 
what  weight  I  should  give  to  those  circumstances,  farther 
Aan,  as  a  general  proposition,  that  they  do  not  make  much 
impression  on  my  mind.    Upon  the  affidavits  I  am  not  satis- 
fied, that  there  ever  was  such  a  partnership  as  that  of  the 
two  alone.   It  was  pressed,  that  Layton  has  a  right  to  try, 
whether  the  two  are  not  to  be  considered  with  respect  to  his 
debt  as  the  only  partners.   If  I  was  satisfied,  that  in  fact  the 
effects  belong  to  the  three,  I  am  not  sure,  that  I  should 
permit  a  Commission  to  stand,  merely  to  determine  that  point 
of  law,  which  would  not  attach  upon  the  administration  of  the 
effects.   The  Solicitor  therefore  must  inform  himself  of  that 
fact. 


After  some  inquiry  from  the  Solicitor  the  petition  Ex  parte 
Mardwicie  was  dismissed ;  and  the  order  was  made  according 
to  the  prayer  of  the  other  petition. 


[  441  ] 

ASHLEY,  Ex  parte.  18OI. 
CORSER,  Ex  parte.  Feb.  Itk. 

Aug.  eth. 

J^ICBARD  smith  and  George  Watson,  Attorneys,  in   a  person,  m 

partnership  at  Whitchurch  in  Shropshire,  were  firom  the  the  habit  of 

commencement  of  the  establishment  of  a  Friendly  Society  in  receiving  the 

the  habit  of  receiving  from  the  Stewards  the  money  of  the  ^^^^J  ®^  * 

Society,  whenever  it  amounted  to  a  sum,  which  they  consi- 

■  ,  h    •  •     ciety,  navmg 

flered  worth  placing  out  at  mterest;  giving  their  pronlisory  treasurer 

notes  appointed, 

mpon  notes  carrying  interest,  payable  a  month  after  demand,  is  not  an 
officer  of  the  Society,  so  as  to  entitfo  tbem  to  a  prefisrence  ander  the  statute 
^  Geo.  III.  c.  64.  ^.10. 
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1801. 


ASHLBT, 

Ex  parte, 

COR8BR» 

Ex  parte. 


notes  from  time  to  time  carrying  interest.  WaUon  died ;  and 
Smith  became  bankrupt  in  1796.  At  the  time  of  his  bank- 
ruptcy he  was  indebted  to  the  stewards  of  the  Society  to  .the 
amount  of  145/.  upon  his  promisory  notes,  payable  on  one 
'month's  notice;  which  sum  was  composed  of  principal  and 
interest  due  on  several  promisory  notes  of  Watson  and  Smiih^ 
No  person  had  been  appointed  treasurer  of  the  Society. 

The  first  of  these  petitions  was  presented  by  the  Steward 
of  the  Society  under  the  Act  (  86  )  for  the  encouragement  d 
Friendly  Societies,  to  have  the  money  due  from  the  bankrupt 
paid  by  the  assignees. 

The  petition  came  on  before  Lord  Rosalyn. 


Mr.  Benyon,  in  support  of  the  Petition- 
Though  there  is  no  appointment  of  the  bankrupt  as  trea- 
surer in  the  books  of  the  Society,  he  was  in  the  habit  of  re- 
ceiving the  money  of  the  Society  from  time  to  *6me ;  in  which 
case  your  Lordship  has  held,  that  a  person  receiving  the 
money  from  time  to  time  is  in  the  nature  of  a  treasurer;  and 
it  is  not  necessary  under  the  Act,  that  he  should  be  appointed. 
That  is  the  only  ingredient  wanting  in  this  case. 

Mr.  Pemberton,  for  the  Assignees. 
It  is  not  pretended,  that  this  bankrupt  was  either  trustee  oi 
treasurer,  or,  that  he  held  any  office.  He  was  an  attorney  in 
the  neighbourhood ;  in  whose  hands  the  stewards  from  time 
to  time  placed  the  money  of  the  Society ;  for  which  he  gave 
[  ^44£  ]  them  security.  A  prior  clause  (87)  in  this  *Act  authoriief 
the  treasurers  or  trustees  to  place  out  the  money  on  private  oi 
government  securities.  The  clause,  upon  which  this  petition 
is  presented,  is  expressly  confined  to  money  received  by  virtue 
of  his  office ;  and  the  intention  clearly  was,  that  only  debtB 
due  ly  officers  of  the  Society  should  be  preferred ;  not  debti 
from  people  entrusted  by  them  with  the  money. 

Mr.  Coo/ce  (Amicus  Curue)  said,  in  the  case  alluded  to  the 
party,  though  not  formerly  named  treasurer  or  trustee,  wai 
in  fact  executing  the  office. 

(86)  Stat.  33  Geo.  Ill,  c.  64.    Society  of  iMcaster;   see  the 
The  clanse  (sect  10,)  is  stated   note,  100. 
ante,  99,  Ex  parte  Tke  Amkabk      (87)  Sect.  0. 
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Lord  Chancellor. 
I  have  a  recollection  of  it ;  and  take  it  so.   I  determined 
upon  bis  being  in  fact  treasurer.    He  bad  been  so,  I  think, 
from  tbe  commenceoxent  of  the  Society,  before  the  Act.  But 
this  b  no  more  than  the  case  of  any  banker. 

Mr.  Benyortf  in  Reply. 
This  is  not  one  act,  but  a  constant  habit,  when  any  money 
was  received,  of  paying  it  to  these  persons;  and  when  it 
amounted  to  this  sum  of  145/.  a  note  was  given. 

Lord  Chancellor. 
It  was  not  a  deposit  of  money,  and  one  note  given :  but  it 
is  admitted,  that  it  was  regularly  paid  to  them  upon  interest; 
they  giving  their  notes.  In  order  to  make  interest  of  the 
money,  diey  paid  it  to  an  attorney  of  character;  taking  in- 
terest notes  upon  it.   I  think  the  petition  right. 


Upon  this  judgment  the  order  was  made  accordingly,  diat 
the  assignees  should  pay  to  the  Stewards  of  the  Society  the 
sum  of  145^  The  other  petition  was  afterwards  presented; 
praying,  that  the  order  might  be  discharged.  That  petition 
came  before  Lord  Eldon. 


1801. 
Ashley, 


CORSBB, 


Mr.  RomUly  and  Mr.  Pemberton,  in  support  of  the  Peti- 
tion. 

The  words  of  the  ^ct  are  very  plain.  In  the  matter  of 
Spendlow  (88),  a  case,  upon  wluch  this  order  was  made,  the 
party  was  appointed  treasurer.  Another  case,  Ex  parte  Ask^ 
Ufith  (88)  certainly  is  against* this  petition.  The  objection 
was  made,  that  the  party  was  not  appointed  treasurer ;  but  the 
Society  had  lent  the  money  to  him  at  interest.  The  Lord. 
Chancellor  said,  there  being  no  other  treasurer,  his  having, 
the  money  itf  his  hands  was  equivalent.  But  the  particular 
circumstances  of  that  case  do  not  appear.  This  bankrupt 
open  the  affidavits  in  support  of  the  other  petition  could  not 
possibly  be  considered  treasurer. 


[•443  ] 


(88)  nut  December,  1796. 


(89)  6th  Vtme,  1795. 
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laoi.  Mr.  Beni/on,  for  the  Society. 

^^^1^^^  The  late  Lord  Chandellor  thought  thig  case  the  same  as 
JBxpart€  Ex  parte  Aslcwiib  ;  and  there  have  been  several  orders  of  the 
CoRflER,  kind ;  in  which  this  has  been  considered  equivalent  to 

J^fftfi^     an  appointment.   Any  person  appointed  to  receive  the  money 
from  time  to  time  is  treasurer  for  the  time  being. 

Lord  CHANCBtLOR. 

The  question  is  a  dry  question  of  fact;  whether  the  bank- 
rupt  was  or  was  not  the  treasurer  of  this  Society.   If  he  was 
not,  it  is  clear,  the  Society  had  not  against  individuals,  with 
whom  their  officers  chose  to  deal,  the  extensive  remedies  given 
by  tbi^  Act  against  persons  holding  offices  under  them.    I  do 
T^ot  recollect  enough  of  the  cases  cited  to  be  able  to  state  the 
particular  circumstances :  but  I  apprehend  from  the  order  in 
Ex  parte  Asiwith,  and  what  is  now^  stated,  those  decisions 
went  upon  this,  as  a  fact  proved  to  the  satisfaction  of  the 
Court,  that  they  were  to  be  considered  as  treasurers;  that 
they  were  in  fact  treasurers ;  and  in  the  order  Ex  parte  Ask- 
with  there  is  an  allegation,  that  the  bankrupt  entered  into  the 
Society  as  an  honorary  member;  served  the  office  of  pre»- 
dent;  and  accepted  that  of  treasurer,  under  what  circum- 
stances does  not  appear.    No  particular  mode  of  election  is 
pointed  out  by  the  Act:  but  he  is  in  fact  to  be  elected;  and 
you  must  collect  from  the  circumstances,  whether  he  is  con- 
stituted treasurer  or  other  officer.    Suppose,  the  Steward  had 
distributed  the  money  among  all  the  bankers  of  this  city; 
taking  notes,  payable  at  a  month's  notice  with  interest:  no 
doubt  the  Legislature  did  not  mean,  that  there  should  be 
1500  treasurers;  and  yet  the  same  argument  would  prove 
them  all  so.    This  is  therefore  not  a  question  at  law ;  but, 
whether  under  the  circumstances  of  putting  the  money  into 
the  hands  of  the  bankrupt,  payable  by  a  note  at  a  month 
with  interest,  he  is  to  be  considered  treasurer ;  where  there  is 
no  other.    Upon  my  view  of  the  Act  it  does  not  occur  to  me, 
[  ^444  ]     that  this  bankrupt  either  received  or  •  retained  this  money  by 
virtue  of  any  office;  or,  that  the  circumstance  of  this  loan, 
payable  at  a  month  with  interest ;  will  make  him  a  treasurer, 
merely  because  no  other  treasurer  was  appointed ;  or  that  you 
shall  imply  upon  the  mere  receipt  of  the  money  with  such  se- 
curity. 
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(urity,  that  be  is  a  treasurer,  cither  self-elected,  or  with  the 
approbation  of  the  Society ;  for  it  would  go  this  length  ;  that 
Bvery  one  receiving  the  money  would  be  treasurer;  if  no  other 
iras  elected.  The  treasurer  is  to  be  the  creature  of  election, 
A  preceding  clause  (90)  of  the  Act  has  clearly  contemplated 
this  case.  Under  that  clause  if  there  was  a  treasurer,  or,  if 
not,  a  trustee,  who  laid  out  money  upon  private  security  of  this 
sort,  the  persons  woidd  have  the  money  in  their  hands ;  but 
the  Le^slature  confines  the  special  remedy  to  the  case  of  those, 
who  have  it,  pot  as  debtors  merely,  but  in  that  character,  and 
also  as  having  charged  upon  them  duties  and  trusts;  for  the 
clause  giving  this  special  and  extensive  remedy  does  not  give 
it  to  those,  to  whom  the  officers  of  the  Society  have  lent  the 
money ;  but  stops  short.  The  eighth  section  is  also  materiaL 
If  the  relation,  in  which  this  person  stood  to  the  Society,  was 
formed  by  a  security,  in  which  they  expressly  stipulate,  that 
he  shall  not  pay  over  the  money  upon  demand,  can  the  inteur 
ti<m  of  the  transaction  be  to  place  him  in  an  office,  the  periaon 
exercising  which  the  Legislature  has  said  shall  pay  it  over  on 
^lemand;  upon  whom  therefore  the  Society  might  contrary  to 
the  stipulation  of  the  note  call  to  have  it  paid  over  at  a  mof- 
inent*s  notice  ?  Observe  the  consequence  in  another  respect. 
If  benevolent  persons  should  give  these  Societies  property,  or^ 
if  persons  should  withhold  money,  which  they  had  a  right  to 
demand,  the  Society  would  under  this  construction  of  the  Act 
^enabled  to  call  upon  this  person  as  treasurer ;  and  would 
S!k  their  bills,  and  defend  their  suits,  in  his  name.  He  must 
^erefore  be  a  person  elected,  and  accepting  the  office ;  and  it 
^  too  much  to  say,  a  person,  to  whom  their  money  is  lent 
^pon  thb  sort  of  security,  is  ipso  facto  to  become  the  trea- 
^m^r  by  the  fact  of  that  loan,  liable  to  the  duties,  incon- 
veniences, and  obligations,  imposed  by  the  Act  upon  the 
bikers. 

Therefore,  not  meaning  to  say,  the  cases  referred  to  are  hot 
Hghtly  decided,  if  the  Lord  Chancellor  collected,  that  the  par- 
ties had  accepted  the  office,  however  elected  into  it,  it  does  not 
appear  ♦  to  me,  that  it  ever  was  the  intention  to  constitute  in 
^Ins  person  the  character  of  treasurer ;  and  it  is  impossible  to 
wgae  it  so  high  from  the  mere  fact  of  his  becoming  a  debtor 

to 

(90)  Sect  6. 


1801. 

AslIUY, 
ExparU. 
CORSKR. 


[  ♦445  ] 
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ASHLBT, 

Ex  parte. 

CORSBB, 


to  the  Society,  that  he  became  an  oflicer  of  the  Society;  a 
then  it  is  clear,  thcjr  have  not  this  remedy  against  him.  I 
verse  the  order;  atid  let  thcim  prove  the  debt  ufider  t 


commission. 


1801. 
AMff.  lath. 
The  time  en- 
larged for  a 
bankmpt,  who 
had  omitted  to 
finish  his  ex- 
amination :  but 
the  order 
would  not  dis- 
diarge  a  pro- 
secution for 
the  felony. 


RICKETTS,  Ex  parte. 

'J^HE  petition  stated,  that  the  petitioner,  a  bankrupt,  I 
surrendered;  and  attended  upon  his  examination.  On 
last  day,  the  25th  of  April,  the  examination  not  being  finish 
the  meeting  was  at  his  request  adjourned  to  the  Slst  of  Mi 
On  the  20th  he  attended  the  assignees  at  Bristol;  and 
turned  to  Charlcambe  near  Bath  to  search  for  more  vouche 
but  not  being  able  to  find  any  he  did  not  attend  again ;  be 
ill,  and  almost  in  a  state  of  mental  derangement  from 
threats  of  the  assignees,  that  he  would  be  committed.  1 
assignees  denied,  that  they  had  threatened  him.  The 
tition  also  stated,  that  they  would  not  let  his  clerk  atti 
witli  him. 

The  prayer  of  the  petition  was,  that  a  meeting  may  be 
pointed  to  finish  the  bankrupt's  examination. 

The  Lord  Chancellor  made  the  order;  observing,  t 
this  order  would  not  discharge  him  from  a  prosecution 
felony:  Lord  Thurlow  had  determined  that. 

Mr.  Mansfield,  for  the  petition. 

Mr.  RomiUy  and  Mr.  BeU,  for  the  assignees,  mentioi 
Ex  parte  Grey  (91). 

dnlgence  is  given  to  the  bi 
rupt  at  his  own  expence: 
parte  Carter,  4  Madd.  394.  ( 
sent  of  the  assignees  not  oe 
sary.  Ex  parte  SkUes,  1  JTi 
248. 


(91)  Ante,  Vol.  1, 196.  Post, 
Ex  parte  Higginson,  XII,  496. 
Ex  parte  Johnson,  XIV,  36. 
Anon.  Ex  parte  Jackson,  XV, 
1,  116.  Ee  parte  Berryman, 
1  Gfyn.  8f  Jam.  223.    This  in- 
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CUNDALL,  Ex  parte.  "^^^^ 

^  COMMISSION  of  bankruptcy  issued  on  the  9th  of  Bankropt 

October.    In  the  vacation  after  Trinity  Term  the  peti-  sunrcndired  in 
tioner  had  sued*  out  a  writ  of  Fieri  Facias  airainst  the  bank-  ^"charg©  of 
nipt,  returnable  in  Michaelmas  Term.    After  the  banki-uptcy  ^I*       '  * 
a  writ  of  Capias  ad  Satuffaciendum  was  lodged  with  the       creditor  • 
sheriff,  for  the  purpose  of  fixing  the  bail.   The  bankrupt  htyiDg  never 
surrendered  in  discharge  of  his  bail ;  but  was  never  charged  been  charged 
in  execution ;  and  was  dischai'ged  by  the  petitioner,  before  he  in  execution ; 
had  been  in  prison  two  months.    Vnder  these  circumstances  ?® 
the  petitioner  prayed,  that  he  might  be  admitted  to  prove  his  • 
debt  under  the  commission.  creditor  was 

'  admitted  to 
prove. 

Mr.  Richards,  in  support  of  the  petition. 

Mr.  Johnson,  contrh. 
If  the  bankrupt  had  been  taken,  that  would  have  been 
clearly  an  election  by  the  creditor;  and  he  could  not  h&ve 
resorted  to  the  commission.  There  is  no' distinction  from  the 
object  to  fix  the  bail.  In  both  cases  the  question  is,  whether 
the  creditor  has  had  a  satisfaction  for  his  debt.  Though  not 
taken  by  the  sheriff,  he  was  by  the  bail  in  consequence  of 
that  writ;  and  was  surrendered  by  them.  The  bankrupt  was 
in  substance,  though  not  in  form>  charged  in  execution. 
Unless  the  creditor  had  a  right  to  resort  to  the  effects  at  the 
time  of  the  surrender,  he  cannot  now. 

Lord  Chancellor. 
.There  is  this  difference ;  if  he  had  staid  two  Terms  in    Debtor  two 
prison  without  being  charged  in  execution,  he  woidd  have  Terms  io  pri* 
been  entitled  to  hb  discharge.    The  creditor  might  have  sonwiiboutbe- 
reaorted  to  hyi  ^effects ;  declaring,  that  he  would  not  charge      cbargcd  in 
hiigi  in  execution.   Until  he  charges  him  in  execution,  he  is  ^^^m^j  j^^^ 
not  barred.   If  once  he  proceeds  against  the  effects,  a  Judge  discharge, 
at  Chambers  would  say,  he  has  consented  to  elect.  This 
turns  out  to  be  a  voluntary  act  by  him  surrendering  himself  in 
discharge  of  his  baiL    Issuing  the  writ  is  not  enough.    If  he 
lud  been  taken  under  the  writ,  that  would  be  another  thing. 
It  is  impossible  to  say,  the  mere  surrender  of  a  man  in  di*- 
VoL.  VI-  H  H  charge 
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18QV  charge  of  his  ball  amounts  to  charging  him  in  execution  by 
CvnDALL  creditor,  an  act,  done  by  *him,  ascertaining,  what  his 

&  parte*     ^^^on  is ;  for  it  is  upon  the  ground  of  the  act  of  the  cre- 
[  •447  ]     clitor,  that  an  execution  by  him  after  the  bankruptcy  is  an 
election. 


The  Order  was  made  {92). 

(92)  Ex  parte  Arvndel,  post,  Vol.  XVIIT,  231.  1  Rote  Bank. 
Cas.  143. 


SMITH,  Ex  parte. 
In  the  Matter  of  HARTSINK  and  Co. 

Amg.  Sih,  11th. 

Lien.        ^jpHE  petition  was  presented ;  claiming  a  lien  upon  a  quan- 
tity of  platina,  deposited  with  the  bankrupts ,  who  were 
engaged  in  a  concern,  called  "  The  original  Security  Bank  ^ 
/*x)f  HarUink  and  Co."  formed  upon  the  plan  of  issuing  -3 
notes  upon-  the  security  of  deposits.    These  notes  were  in 
this  form:  promising  upon  the  5th  of  December  next  and 
after  that  date  upon  demand  to  pay  to  James  Cantfort  or 
order  SOO/.,     being  a  portion  of  a  value  as  under  deposited 
*^  in  security  for  the  payment  hereof,  according  to  a  receipt 
"  in  our  hands and  marked  with  letters  with  reference  to—'  » 
•tbe  property. 

The  property  was  assigned  to  Hartsinlc  and  Co.,  their  exe — -  ^ 
cators,  administrators,  and  assigns,  to  and  for  their  own  use^^^ 
and  benefit  absolutely  for  ever ;  and  the  owner  did  for  liimselfKL 
his  executors  and  administrators,  warrant  and  defend  the .  gai<K^ 
platina  unto  the  said  Hartsink  and  Co.,  their  executors,  &c- 
against  him,  the  said  owner,  and  against  all  and  every  othe 
person  and  persons  whatsoever. 

A  memorandum  was  indorsed,  that  they  would  permit 
owner  to  shew  the  platina  to  any  person  for  the  purpose  o' 
buying  or  cheapening  the  same ;  and  in  case  of  any  contracr~^^ 
for  the.  purchase  thereof  or  of  any  part,  then  that  Hartsinmm  ^ 
.and  Co.  will  deUver  the  same  to  such  buyer  or  buyers,  i^^^ 
.tl|ey  approve  the  price  agreed  upon;  and  that  Harisinm 
.«»d  Co.  will  not  sell,  unless  the  owner  shall  fail  to  provide 
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for  and  make  good  the  payment  of  the  notes^  when  due :  if  1801. 

they  &il  ki  that,  then  Hartsink  and  Co.  may  sell ;  and  first 

pay  the  notes  outstanding,  interest,  &c.,  and  if.  the  owner     Ex  parte 

^fadJI  proYide  for  and  take  up  the  nptes,  and  indemnify  *HaA' 

9ini  and  Co.  then  they  shall  re-sell  and  re-deliver  to  the     [  *44f8  ] 

owner  all  such  parts  remaining. 

The  petition  was  presented  by  the  indorsee  of  three  notes 
issued  upon  the  deposit  of  the  platina.    The  afRdavit  of  . 
Hartsink  stated,  that  a  lien  was  intended. 

The  Solicitor  General^  in  support  of  the  Petition. 
In  addition  to  the  affidavit  of  Hartsink,  that  a  lien  was 
intended,  the  circumstance,  that  the  property  was  marked, 
and  the  terms  of  the  notes,  imply  a  lien;  and  the  other  ^ 
construction  will  operate  a  gross  fraud. 

Mr.  Richards,  contrd,  insisted,  this  was  only  a  deposit  of 
value,  not  a  lien. 

The  Lord  Chancellor  said,  this  was  a  question  of  a  good 
deal  of  difficulty  upon  the  demand  arising  out  of  these  in- 
struments; and  suggested,  that  a  bill  ought  to  be  filed. 


The  parties  consented  to  take  the  directions  in  bankruptcy ;     Aug,  lUh. 
and  came  to  an  agreement  as  to  all  except  .as  to  the  excess 
of  the  bills  issued  beyond  the  value  of  the  platina. 

Lord  Chancellor. 
If  the  bankrupts  issued  bills  to  the  amount  of  1500/.,  when 
the  security  was  worth  only  1000/.,  that  is  a  fraud  4)y  them 
as  to  the  500/.  excess.    If  they  take  out  bills  to  the  amount 
of  500/.,  they  put  it  then,  as  it  ought  to  be ;  and  redeem 
themselves  from  the  fraud.    Consequently  the  platina  is  liable 
to  the  first  bills  for  1000/.  then  out ;  and  the  assignees  can 
be  in  no  better  situation  than  the  bankrupts.   They  state 
upon  the  fiice  of  the  bills,  that  they  arf  ifbr  value  received 
in  the  articfe  deposited  as  a .  security.    It  is.  an .  assertion 
therefore  upon  every  bill,  that  they  have  full  value  in  that 
artide  for  that  bill ;  and  they  cannot  as  agamst  third  persons 

HH2  allege, 
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1801.       all^i  that  they  hAV€  not  platina  to  that  value.   If  they 
JBmith       caii**<>*  ^  against  third  persons  allege  that,  it  neiJeisftrily 

«  .      *      drives  them  out  of  the  account*   The  fundamental  •  vice  of 

[  *44d  ]  bank  veas  issuing  bills  far  exceeding  the  value  of  the 

property  deposited. 


The  order  was  made  by  consent  according  td  fh^  miniites 
Agreed  upon ;  with  a  previous  declaration,  that  the  holders 
of  the  bills  haVe  a  right  to  have  the  platina  applied  in  difi- 
charge  of  them. 


ISOl.  fetOXHAM,  Ex  parie. 

Aug.  Utk. 

Creditor  hav-  J^IRKPATRICKy  of  Liverpool,  having  an  account  with 
ing  secarities  the  petitioners  as  his  bankers,  from  time  to  time  remitted 
of  third  per-  bills  to  answer  his  drafts,  and  among  others  six  bills  drawn 
SODS  to  a      |jy  iijiu  und  accepted  by  the  bankrupts  Young  and  Glennie. 

Sia"*^Ui*™d°bt  ^^^^P^^^^^        becoming  bankrupt,  the  petitioners  prove 

.  under  bis  Commission  the  sum  of  3234/.  I2s,  II di  duef 
may  prove  and 

receive  divi-  upon  a  balanee  of  accounts.   They  also  proved  under 

dends  upon  Commission  against  Young  and  Glennie  the  sum 

the  fall  amount  3869/.  10«.  3c/.  the  amount  of  the  six  bills  accepted  by  them. 

of  the  seca-   A  dividend  of  2*.  in  the  pound  was  declared  under  the  Com^  

nties  to  the  mitoidn  against  Young  mid  Glennie ;  which  dividehd  was  paid^K 
in^e^'o^^'  to  the  petitioners  tpon  thfe  sum  of  3884/.  12*.  llrf.  only,  with— ^ 
iTon^thc^ac^         prejudice:  the  assignees  refusing  to  pay  the  dividend^^ 

tuaidebt         upon  the  residue  of  the  amount  of  those  acceptances;  aug  

'  gestitig,  that  the  petitioiners  trere  entitled  to  receive  a  dividend^^ 
btdy  upoil  the  actiial  balance  due  to  them  from Kirkpairiti.^^' 
No  dividend  bad  been  declared  under  the  Commission  against^'^ 
Kirkpaifick. 

The  prayer  6!  the  petitiori  was,  that  the  tosi^ees  undeiSBE^^ 
the  Commission  against  Young  and  Glennie  may  pay  to  thc£^ 
petitioners  the  dividend  of  Zs.  in  the  pound  ujmui  the  redduc^^- 
of  the  sum  of  3S69/.  10*.  3c/.  proved  by  them ;  and  fbki  diey^S^ 
may  receive  upon  the  whole  of  the  said  sum  ftiture  dividends^^^ 
not  exeeedmg  20*.  in'  the  pound  upon  the  debt  to  them  from^^ 
Kkipatriek :  jthe  petitioners  insisting,  the^  bills  accepted  bj^^ 

Yaung^ 
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Young  BXkd  Glennie  axe  to  Reconsidered  collateral,  securities,.  1801. 
to  be  retained,  until  the  •  whole  of  the  debt  due  to  them  from  _^ 
Kirkpatrick  shaU  be  fully  satisfied.  ^  parte* 


Mr.  Mansfiefd  and  Mr,  Cooke,  in  support  of  the  petition 
insisted,  that  the  decision  upon  the  petition  Ex  parte  Bldx- 
hoin  in  the  bankruptcy  of  Purdy(93)  was  against  all  the 
former  orders ;  Ex  parte  Crossley  (  94) :  Ex  parte  King  { 95 ) ; 
and  others  before  Lord  Thurlow  and  Lord  Rosslyn. 

Mr.  Richards  for  the  assignees  insisted,  that  they  were 
right  confining  the  dividend  to*  the  actmtl  debt ;  and  saidf 
Kirkpatrick  was  indebted  to  these  banl^rupts. 

Lord  Chancellor. 
I  looked  upon  it  as  settled,  that  you  cannot  hold  the  paper 
f)f  the  bankrupt,  and  prove  beyond  your  actual  debt  upon  it  y 
1)ut  that  you  may  have  the  paper  of  third  persons,  those  per- 
sons being  indebted  to  your  debtor  in  more,  and  jou  may 
prove  to  the  whole  amount,  not  exceediujg  20^^.  in  the  pound 
upon  the  original  debt.  Suppose,  you  owe  1000/.  and  as  a 
seeu^ty  assign  ;ei  bond  for  2000/. ;  cannpt  t^e  creditor  prove 
the  ^XX)/.  till  he  gets  the  1000/.  ?  The  petitioners  ^re  crer 
ditors  of  Young  and  Glennie  for  the  w|>ole  amount  of  their 
acceptances :  they  are  creditors  of  Kirkpatrick  for  less :  in 
this  situation  they  have  a  right  to  apply  their  legal  demand 
agaii^t  Youfig  and  Glennie  tq  th?  fsi^tent  of  obtaining  the  full 
amopf^t  of  their  actifal  ^eht.  'JThe  case  is  np  more  than  this; 
Kirkpatrick*  had  an  account  with  the  petitiopers ;  and  sen^ 
them  bills  accepted  by  this  bankrupt  from  time  to  time  to  cove;: 
that  account.  If  the  petitioners  can  only  prove  the  amount 
of  their  debt,  they  have  not  the  full  benefit  of  the  security. 
It  is  not  material,  that  Kirkpatrick  was  indebted  to  Young 
Glennie  \  for  you  cannot  attach  equities  upon  bills  of  ex- 
change^ 

(03)  Ante,  Vol.  V,  448.  Re-   8th  edit  by  Mr.  RooH,  177. 
versed.  Ex  parte  Bhxham,  post,   8  Bro.  C  C  237. 
mo.  See  th6  note,  ante.  Vol.  V,      (95)  1  Cooke\  Bank.  Ifaw,  1^7; 
MO.  Stb  edit,  177. 

(94)  1  Cooke  8  Bank.  Law,  158. 
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IBOI. 


Bloxham, 
JBv  parte. 


change.  The  petitioners  therefore  must  prove  the  amount 
of  that  paper,  given  to  them  to  secure  that  debt. 


The  order  was  made. 


[451  ] 

1801. 
Aug  IQth 
and  \2th. 
Order  ander 
St.  6  Geo.  II. 
c.  20,  8.  31, 
that  new  as- 
signees may  be 
chosen,  and 
that  the  com- 
missioners may 
execute  a  new 
bargain  and 
sale  and  as- 
signmenti  the 
former  being 
vacated:  all 
the  assignees 
being  dead; 
and  the  heir 
at  law  of  the 
sarrivor  an 
infant. 


BAINBRIDGE,  Ex  parte. 

^^LL  the  assignees  under  a  Commission  of  bankruptcy 
being  dead,  and  the  survivor  having  left  an  infant  heir 
at  law,  this  petition  was  presented;  praying,  that  two  new 
assignees  may  be  chosen;  and  that  the  Conunisaioners  may 
execute  a  new  bargain  and  sale  and  assignment ;  the  formec 
being  vacated. 


The  Lord  Chancellor  said,  it  was  very  rights  if  it 
had  been  done :  but  the  difficulty  was  to  find  a  precedent. 


.  Mr.  Piggott,  in  support  of  the  Petition,  produced  an  ordei.  " 
for  that  purpose ;  Ex  parte  Bury;  the  assignee  being  dead  J 
and  there  being  a  representative. 

Lord  Chancellor. 
That  was  the  case  of  a  provisional  assignee ;  which  makes 
all  the  difference ;  for  the  full  assignment  devests  his  estate  - 
but  nothing  can  take  it  out  of  this  infant  heir  of  the  aurvivin^^  ^ 
assignee. 

Mr.  Piggott  said,  there  was  no  difference  in  that  case ;  u.  ^ 
they  always  make  the  provisional  assignee  join. 

Mr.  Cooke  (Amicus  Curus)  said,  Lord  Rasslyn  had  mad^^ 
an  order  of  this  sort  under  the  authority  of  the  statute  (96). 


(Oe)  Statute  5  Geo.  II,  c.  30.  s.  31.  The  sUtute  8  Geo. TV"^^ 
c.  81,  9.  5,  declares,  that  this  clause  extends  to  deeds  of  bar--'** 
gain  and  sale. 
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Lord  Chancellor.  iaoi# 

I  think,  this  may  be  done.  The  Act  of  Parliament  gives 

*e  authority (97).  Bai^TkI'i.c^. 

The  Petition  was  ordered.  Ex  parte.  " 

(97)  Ex  parte  Leman,  Ex  parte  Cooke,  post.  Vol.  XIII,  271.  ^ 
Puckt  319;  see  the  note,  322,  and  the  General  Order  of  Lord 
Lomghborough,  Qth  March,  1794.  Ex  parte  Harris,  3  Madd.  473. 

^  ■  [  452  ] 

1801. 
JnlgVlih 

THE  ATTORNEY  GENERAL  v.  GREEN.  and^Atk. 

m^N  1715  thp  charity  estate^  the  subject  of  this  information,   A  long  lelkse 

then  let  at  31/.  a  year,  having  upon  it  some  buildings  of  •  charity 
xmsiderably  out  of  repair,  was  demised  by  the  trustees  to  ^^^^  1*^^^ 
he  grandfather  of  the  Defendant  for  the  term  of  999  years  ^^^^^^^ 
i\  consideration  of  an  additional  rent  of  4/.  a  year,  and  the  ^^^j  ^ 
(um  of  500/.  at  least  to  be  laid  out  in  repairs.   The  annual  Uyered  up ;  and 
ralue  at  present  is  between  90/.  and  100/.  an  account  di- 

rected with 

Mr.  Richards  and  Mr.  Johnson,  for  the  Relators.  Mr.  Ro-  j^*^  allow- 
milly,  for  the  Defendant.  ^nccs. 

This  was  considered  a  new  case ;  and  stood  for  judgment. 

Lord  Chancellor. 
I  can  find  no  precedent  for  tliie  regulation  of  the  judgment 
f  the  Court  in  such  a  case.  I  take  th^  Defendant  to  be 
be  personal  representative  of  his  grandfather ;  to  whom  this 
harity  estate  was  demised  by  this  lease ;  which  is  in  effect  a 
urchase  of  the  perpetuity  for  that  increased  rent  of  4/.  a 
ear  and  the  sum  to  be  laid  out';  making  the  fund,  that  was 
9  pr6duce  the  old  rent  and  that  additional  rent,  so  much 
tetter  security  as  an  expenditure  not  to  be  short  of  600/. 
rould  moke  it.  It  is  impossible,  that  a  person  taking  in  good 
iitli  would  take  such  a  lease  as  that  The  difficulty  is  bow 
0  give  a  person  not  taking  in  good  Suth  the  benefit  of  that 
itoation,  that  I  would  give  a  trustee  laying  put  ipioney  for 
be  benefit  of  the  charity,  and  desiring  for  his  own  bei^efit 

•  that 
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1801;       that  sort  of  interest  in  the  charity  fund,  that  would  Becure 


him  the  re-payment    I  ant  in  a  good  deal  of  difficulty  how 
Attorn  KY  *     ^^^^  ^  apprehend,  the  result  of  ah  inquiry. 

General    having  the  object  of  securing  the  lessee  that  benefit,  would 
Green  is  already  paid..  He  'must  have  credit  for  having 

paid  th^  original  and  additional  rent.  He  cannot  have  credit 
agaii)^t  the  charity  for  havii^g  expended  more  than  500/. ;  for 
it  would  be  much  too  dangerous  to  inquire  by  the  evidence  of 
persons  making  valuations  now,  and  speculating  upon  the 
'  price  of  buildings  in  1715  an^the  possible  value  of  what  they 
conceive,  for  they  cannot  know  any  thing,  as  to  the  value  of 
the  old  materials  upon  the  premises.  It  is  safer  therefore  to 
^  ^45^  ^  proceed  *upon  the  evidence  the  deed  furnishes;  concluding, 
that  the  trustees  called  upon  him  to  lay  put  not  less  diap 
500/.,  and  to  sa^^  that'  is  all  he  ought  to  be  taken  under 
these  circui)[istances  to  have  laid  out.  If  so,  he  must  have  S5/. 
a  year  interest  upon  that  500/,  since  the  expenditure ;  which 
with  the  rent  would  be  59/,  a  year.  Then,  this  interest  being 
satisfied  by  that  rent,  the  question  upon  the  inquiry  would  be, 
whether  the  500/.  must  not  be  satisfied  now  by  the  excess 
of  the  rent  beyond  the  59/.  a  year,  about  30/.  a  year,  going 
to  sink  the  principal ;  which  would  be  entirely  sunk  in  eighteen 
years,  I  must  either  order  him  to  deliver  up  the  lease  without 
any  allowance,  or  direct  the  inquiry,  whether  the  principal  or 
the  500/.  has  been  paid  by  the  excess  of  the  rent  beyond  the 
rent  reserved  and  the  interest  of  the  500/. ;  and  reserve  the 
consideration  qf  wh^t  is  fit  to  be  dpne  till  after  that  inquiry. 
In  these  cases  it  is  necessary  upon  a  general  principle  to 
hold  a  strict  hand  upon  a  person  in  the  situation  of  this 
Defendant;  for  where  trustees  make  a  lease  of  this  kind  to 
the  destruction  of  the  charity  estate^  it  goes  on  undiscovered 
for  a  vast  while. 


Aug.  \^k.  Mr.  RomiUy  observing,  that  it  was  proved,  that  large  sums 
had  been  expended  lately  upon  the  buildings  beyond  the 
500/.  and  100/.  a  very  few  years  ago,  the  Lord  Chaneclhr 
said,  he  was  not  aware  of  that;  and  the  Relators  not  objecting 
to  that  inqoiiy,  it  was  directed  by  consent ;  and  the  Defendant 
undertaking  to  deliver  up  ^he  lease  to  be  cancelled,  and  ac- 
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it  for  the  rents  and  profits  from  the  decease  of  the  late 
the  decree  was  made  without  costs  (98). 


3)  Post,  7%e  Attorney  Ge* 
f  Otoen,  Vol.  X,  W6, 
ikmm  y.  CkadwUsk,  The  At- 
y  General  r.  Griffith,  XIII, 
5K.  The  Attorney  General 
aekhouse,  XVII,  288.  At- 
y  General  v.  Magwood,  Atr 
y  General  v.  Broohe,  At- 
y  General  v.  Wilson,  X  VHI, 

819,  490,  518.   2  Madd. 

Attorney  General  y.  Motes: 
rhich  case  this  relief  was 
led  agi^inst  leases  granted 


by  a  vicar  and  chnrchwardens 
under  aik  nnlimited  power  of 
leasing  by  slat,  i  Geo.  I.  So  in 
'ne  Attorney  General  v.  Cross, 
3  JUer.  524,  the  lease  being  de- 
terminable on  lives,  accordbg  to 
the  b^bit  of  letting  the  charity 
estate,  and  the  custom  of  the 
country;  and  under-valne  not 
proved.  Attorney  General  v. 
Lard  Eotham,  1  Turn.  209.  At^ 
tomey  General  v.  Warren,  % 
Swanet.  291,  802. 


1801. 

The 
Attornby 

ObN£RAL 
V. 

Obxbn. 
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SITTINGS  BEFORE 
MICHAELMAS  TERM, 
4ri  Geo.  III.  1801. 


1801.  The  duchess  of  NEWCASTLE,  Ex  parte. 

Oct.  dOth. 

The  Court  re-  |^NDER  an  Act  of  Parliament  for  the  sale  of  estates  ot 
fused  to  make  the  Duke  of  Newcastle,  directuig  the  conveyance  to  be 
^  order  under  guch  as  the  Court  should  think  proper,  a  motion  was  made 
w  Act  of  Par-  jyj,,^  Sutton  upon  the  opinion  of  a  conveyancer,  that  a 
Mdle^^  estates  appointment  would  be  the  proper  conveyance.  • 

vpoD  the  opi- 

liion  of  a  cod-     ^^^^  Lord  Cuancezlor  disapproved  the  practice  of  coming 
yeyaDcer,  ap-  upon  the*  opinion  of  a  conveyancer ;  and  referred  it  to  the 
proving  a  con-  Master, 
veyance,  with- 
oot  a  reference 
to  the  Master. 

IBOI.  SHERWOOD  V.  SMITH- 

Nov,  6th. 

Mahitenance  J^EGACIES  of  500/.  each  were  given  to  grand-children 
lillowed  for  by  the  will  of  their  grand-father.    Some  of  them  pre- 

the  time  past  sented  a  petition,  praying  an  inquiry,  whether  their  father 
heen  and  is  of  abiUty  to  maintain  and  educate  them ;  by 
whom  they  have  been  maintained  and  educated  since  the  death 
of  the  testator;  whether  any  and  what  allowance  hath  been 
made ;  and  what  will  be  the  proper  allowance  for  maintenance 
and  education  for  the  time  past  from  the  death  of  the  testator, 
and  for  the  time  to  come,  until  their  ages  of  twenty-one,  or 
farther  order.  The  father  had  only  an  income  of  120/.  per 
annum,  and  a  large  family. 
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Mr.  Richards f  in  support  of  the  petition,  said,  the  practice  1801. 
now  is  to  inquire  as  to  the  time  past  as  well  as  the  time  to  gjj^^^Q^ 


come. 


The  Lord  Chancellor  said,  he  understood  the  practice  to 
have  been  altered  in  that  particular ;  and  made  the  order 
aocordingly  (99). 


Smith. 


(99)  Reeves  v.  Brymer,  ante,  4*25,  and  the  note. 


 r.  OSBORNE.  1801. 

Nov.  6th,  im. 

I^HE  bill  was  filed  by  creditors  against  ,  the  executors  and    On  motion  a 

devisees  in  trust,  subject  to  the  payment  of  debts.   All  reference  di- 

the  estates  were  sold  under  the  decree.  reeled  to  io- 

qaire,  whe- 

Mr.  Wooddeson  tot  the  Defendant  Osborne  moved  for  a  f^^jg^^ 
reference  to  the  Master  to  appoint  a  new  trustee  in  his  room,  trustee,  re-» 
and  to  settle  the  form  of  a  release,  and  discharge  him  from  mains  account- 
the  trust,  on  the  ground,  that  he  had  never  acted,  or  received  able  for  any 
any  part  of  the  purchase-money;  and  that  he  was  of  a  very  ^cts  done  by 
advanced  age.  trustee* 

The  motion  was  made  on  the  first  day  of  Term  before  the  ^ 

settle  a  re^ 

Master  of  the  RoUs^  sitting  for  the  Lord  Chancellor^  who  \^^^ 
expressed  doubts,  whether  it  could  be  done  without  a  suit ; 
and  directed  the  motion  to  be  made  before  the  Lord  Chan^ 
cellar. 

Lord  Chancellor. 
It  would  be  a  dangerous  proceeding  upon  a  merie  statement 
at  the  bar  to  order  a  trustee  to  convey,  and  so  dismiss  him ; 
*  as  if  there  was  qo  demand  against  him.  It  is  not  the  course 
of  the  Court  to  look  through  all  the  proceedings.  Refer  it 
to  the  Master  to  look  through  the  proceedings,  and  to  see, 
whether  this  Defendant  remdns  accountable  for  any  acts  done 
by  him  as  trustee ;  and  in  case  he  does  not,  thep  to  setde  ft 
t^lease. 
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PELLEW  r.   

Abv.  ISM, 

A  reference  of  rjj^UE  Plaintiff  on  the  25th  of  June  obtAined  an  order  re- 

an  answer  for        femng  the  answer  for  impertinence.    On  the  2d  of  July 

impertiDence  obtained  another  order,  referrim;  the  answer  for  insnffi-^ 
18  waived  by  a 

■nbseqaent  re-  ^^"^X*  These  references  were  made  to  different  Masters, 
ference  for  in-  Warr^ts  w^re  ta]cen  out  uppp  both  ;  but  no  farther  proceed- 
safficieQcy,  |ng  took  place  under  the  reference  for  impertinence.  Under 
the  reference  for  insufficiency  a  report  was  obtained ;  establish- 
ing four  exceptions,  and  over-ruling  two.  A  motion  was  made 
for  the  Defendant  to  discharge  the  order  of  reference  foip 
|mpertif)ence. 

Mr.  Hall^  in  support  of  ^he  mption. 
The  subsequent  order  of  reference  for  insufficiency  was  'a 
waiver  of  the  former  order,  T)iere  is  a  distinction  between. 
^  3candal  and  impertinence :  as  to  the  former,  the  Court  takes 
care  to  keep  its  recqrds  pure :  b^t  taking  any  step  in  pleading 
is  a  waiver  of  a  reference  as  to  impertinence.  iMdy  Abergeh, 
penny  v.  Lady  Abergavenny  ( 100).  Anon.  2  Ves.  63 1  (J). 
The  judgment  of  the  Master  upon  the  insufficiency  ^oes  i|ot. 
weigh  upon  ^^i^  pqint:  for  the  n>ere  [act  of' the  second  refer- 
eilce,  no  proceedings  being  had  upon  the  former,  is  a  waiver. 
IdOrd  Rosslyn  according  to  a  note  of  a  c^se  on  the  19th  of 
jaiouaryf  1796,  seemed  to  consider  this  point  clear;  thougl^ 
it  was  not  in  judgn^ent  before  him.  The  note  says,  that  an 
qx^er  referring  exceptions,  a^r  t|ie  eight  days  had  expired, 
was  discharged.  There  had  also  been  an  order  referring  thq 
answer  for  impertinence;  and  it  was  held,  that  the  exceptions 
taken  to  the  answer  waive  the  impertinence ;  though  you  may 
^rtaioly  ^fe|r  for  pn^ertinence,  4nd  afterwar4s  take  excep- 
tions too. 

According  to  this  note  it  is  laid  down  as  clear^  that  after  an 
prder  of  reference  for  impertinence  ypij  ipay  refer  for  insuffi- 
ciency. But  if  no  proceedings  are  had  upon  the  reference  for  im- 
pertinence, and  you  haye  had  the  effept  of  the  other  reference^ 
^t  fs  a  waiver  of  the  former.  In  Dixon  v.  0(mius  a  plea  of  a  fine 
|md  recovery  of  prodigious  length  was  put  in.  After  a  refer^pc^ 

for 


(IW)  2  P.  WiU.  311.         (1)  iljioji.  ante,  Vol.  V,  050, 
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for  impertinence  the  anxiety  of  the  parties  led  them  to  set 
down  the  plea  for  argument;  and  that  was  held  clearly  to  de- 
•stroy  th^  reference  for  unpertinence.  Any  step  taken  after 
such  a  referencci  and  that  reference  not  proceeded  in,  is:  a 
waiver  of  it ;  particularly  in  a  case  of  double  dilatories.  The 
jreason  of  the  thing  requires^  and  therefore  it  ought  to  be  the 
practice,  that  the  report  upon  the  impertinence  ought  first  to 
be  obtained ;  for  passages  may  be  struck  out  upon  the  re- 
ference for  impertinence,  that  would  be  an  answer  to  the 
exceptions. 

Mr.  RomillyahA  Mr.  Thomson,  for  the  Plaintiff. 
It  is  certainly  decided,  that  if  a  party  takes  a  proceeding  in 
the  cause,  he  cannot  refer  fbr  impertinence :  but  it  does  not 
follow,  that  an  order  referring  exceptions  is  a  discharge  of.  a 
prior  order  of  reference  fbr  impertinence^  That  has  been 
never  decided.  Upon  principle  can  it  be?  The  questipna  of 
impertinence  and  insufficiency  are  quite  dbtinet.  Upon  the  ob- 
jection, that  passages  may  be  struck  out  as  iihpertinent,  that 
would  be  an  answer  to  the  bill,  the  answer  ought  in  all  cases 
to  be  first  referred  for  insufficiency :  and  then  thd  whole  prac- 
tice of  the  Court  is  wrong.  What  possible  inconvenience  can 
thdre  be  ?  In  tiie  instance,  npdn  which  that  objection  is  made 
the  inconvenience  is  to  the  Plaintiff ;  who  must  then  take  aii 
insufficient  answer.  On  the  other  hand  it  would  be  very  in- 
convenient, the  report  upon  the  «impertineno0  must  be 
obtained  before  a  reference  for  insufficiency^ 

•  Mr.  HottUt  {AnUcUs  Cu^ke}  isiA,  nothing  could  be  found 
^kd^y  in  point;  .but  that  reference  for  impertinence  cannot 
be  obtained  after  an  order  for  time  to  answer ;  nor  by  a  Plain- 
tiff after  reply :  it  must  be  the  first  step :  in  this  case,  unt3 
the  result  of  the  reference  for  impertinenoe  appears,  the'  Court 
cannot  say,  whether  the  answer  is  insufficient^ 

Mr.  ^o^^  also  dted  an  order  to  shew,  that  a  referenced 
for  impertinence  stops  the  proceedings^ 

t  Mr.  Richards  {Amicus  Curia)  said^  Lord  Chief  Justice 
-E^^e  thoughti  the  reference  for  impertinence  must  be  first 
j^sposed  of. 
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laoi. 

lVav.l3iA.  Lord  Chancellor* 

Pellbw        Upon  the  best  cpnsideration  of  this  point  I  think,  the 
jeference  for  insufficiency  before  the  result  of  the  reference 
— •       as  to  the  impertinence  is  a  waiver  of  the  latter  reference:  for 
there  is  abundance  of  cases  both  in  print  and  manuscript^ 
'proving,  that  if  you  refer  for  insufficiency,  you  cannot  after- 
After  a  re-     wards  refer  for  impertinence ;  and  I  have  always  underatood 
ference  for  in-  Ae  practice  to  be  so.   This  is  just  the  converse  of  that :  but 
sufliciency  the  it  is  very  difficult  to  say,  what  principle  sustains  the  one,  that 
answer  cannot  ^      sustain  the  other.    I  should  think,  upon  a  mere  order 

.  of  reference  for  impertinence,  and  nothing  done  upon  it, 

impertinence.  ,         .  . 

And  then  an  order  of  reference  for  insufficiency,  which  order 

was  first,  and  which  last,  would  make  no  great  difference ; 
for  the  good  sense  is,  that  the  result  of  the  refeVence  for 
impertinence  should  be  known,  before  you  refer  for  insuffi- 
ciency; that  the  Master,  to  whom  that  is  referred,  should 
have  the  purified  record,  if  I  may  so  express  it,  before  him. 
Therefore  what  I  understand  Lord  Rosslyn  to  have  said  in 
the  note,  that  has  been  cited,  is,  that  if  the  reference  for 
impertinence  has  been  gone  through,  then,  the  record  being, 
as  it  ought  to  be,  you  may  refer  for  insufficiency.  To  examine 
the  two  points  together  would  be  very  inconvenient  for  this 
reason;  that  if  (he  reference  for  impertinence  is  in  one 
Master's  office,  and  the  other  reference  in  another,  oneMaster^ 
considering,  whether  the  answer  is  sufficient,  may  say,  it  is, 
because  a  passage  is  in  it,  which  very  passage  may  be  by 
the  other  Master  struck  out,  as  impertinent :  and  the  former 
might  think  it  not  impertinent.  At  all  events  it  is  impossible, 
that  these  two  orders  can  be  executed  by  two  different 
Masters ;  as  I  cannot  expect  that  two  Masters  will  agree  as 
to  what  is  or  is  not  impertinent;  feeling,  how  difficult  it 
is  m  the  case  of  Hughes  v.  Williams  (2)  to  say,  what  is 
impertinent. 

In  this  case  what  I  have  been  considering  is,  whether,  there 
being  clearly  a  want  of  accurate  knowledge  as  to  the  practice^  I 
may  not  in  this  particular  instance  stay  the  proceedings  upon 
the  reference  for  insufficiency,  that  I  may  know  the  result  of  the 
reference  as  to  the  impertinence ;  and  then  send  the  purified  re- 
cord to  the  Master  upon  the  insufficiency ;  declaring,  the  practice 

for 

(2)  The  next  case. 
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fer  the  future.  1  think,  therefore,  the  best  way  is  to  let  the  • 

meference  for  impertinence  go  on ;  declaring,  that  this  is  not  Pki2ew 

to  operate  as  a  precedent  in  {uture  (S),  v. 


(3)  See  Xocy  v.  Homby,  2  Ves. 
f^Bea.  291.  Raphael  v.  Bird- 
wood,  1  Swamit,  228.  Reference 
for  impertinence  good  cause 
against  dissolving  an  injanction : 
FUher  v.  Bayk^,    post,  Vol. 


XIT,  18.  Goodmge  Y.WoodhfOM, 
XIV,  534.  In  the  latter  case, 
Lord  EUbm  imposed  the  con- 
dition of  procaring  the  report 
in  a  week.  Dmmey  v.  Browne, 
4  Madd.  237. 


1801. 

HUGHES  r.  WILLIAMS.  Avg.  ia.mju 

.    .  Nfyo.-iZtk. 

PON  a  bill  of  foreclosure  the  usual  accounts  were  decreed ;   Ohjectlons  (o 

and  the  Plaintiff  havmg  been  in  possession,  it  yras  di-  interrogatories 

rected,  that  he  should  be  examined  upon  interrogatories;  ^^he 

which  were  settled  by  the  Master.    The  Pkintiff  presented  a  ^^"^ 
.1  .  1     .  •  pertmenco 

petition;  praying,  that  certain  parts  of  the  interrogatoriee  n,Qgt  be  taken 

may  be  expunged,  as  unpertinent.  by  exceptions. 

Upon  a  doubt  Suggested,  whether  the  objections  ought  to  not  by  peti- 

be  made  by  petition  or  exceptions,  Mr.  Thomson  tor  the  De-  tion,  as  an  ob- 

fendant  said,  that,  where  the  report  does  not  require  confir-  jcctiota  to  the 

mation,  the  course  is  to  petition  against  it :  but  in  the  case  pf  ^ 

•  a  receiver, 

a  report  of  the  insufficiency  or  impertinence  of  an  answer  the 

proper  mode' is  by  exception;  which  must  be  filed  in  a  limited 

time,  and  with  a  deposit. 


Mr.  Bicliardsy  in  support  of  the  Petition. 

Lord  Chancellor. 
I  have  no  doubt,  that  exceptions  will  do:  but  it  is  very 
questionable,  whether  this  can  be  done  by  petition.  I  think, 
it  is  quite  out  of  the  reach  of  the  principle,  that  this  can 
come  on  in  this  way ;  for  then  the  party  will  have  a  right  to 
petition  without  calling  upon  the  Master  to  consider  the  objec- 
tion. That  is  not  the  case  upon  exceptions.  The  objection 
to  the  ajppointment  of  a  receiver  is  a  question  upon  a  dry, 
nknple,  fact;  that  the  Master  has  approved  a  particular 
"person. 
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HUOHBS 
•  V, 

Williams. 


The  Lord  Chakcellor  said,  he  was  satisfied,  the  proceed- 
ings upon  the  impertinence  of  the  interrogatories  may  be  by 
exceptiotis ;  which  were  filed  accordingly  ( 


(4)  In  Siannford  v.  Tndor,  2 
pick.  548;  and  Paxton  v.  Doug- 
loM,  post.  Vol.  XVI,  230,  it  was 
held,  that  the  exceptions  should 
be  taken,  not  to  the  Master's 


allowance  of  the  interrogatories, 
but  to  the  Report,  whether  the 
examination  is  sufficient,  or  not 
Ante,  Holbecke  r.  Sif hater,  411, 
as  to  excepting  for  costs. 


[460] 
1801. 

A  porchaseri 
who  cannot 
have  the  ori- 
ginal title- 
deeds,  the  es* 
tate  being  sold 
in  a  great 
numberof  lots, 
is  entitled  to 
attested  copies 
at  the  expence 
of  the  vendor, 
notwithstand- 
ing the  incon- 
Tenience  and 
expence* 


DARE  V.  TUCKER. 

j^^R.  HART  on  behalf  of  a  purchaser  moved  for  an  order, 
that  attested  copies  of  title-deeds  should  be  delivered 
at  the  expence  of  the  vendors ;  insisting  upon  the  ordinary 
rule,  that  a  purchaser  has  a  right  to  attested  copies  of  deeds 
relating  to  his  estate  with  others ;  where,  his  estate  being  of 
inferior  value,  he  cannot  have  the  originals. 

Mr.  RomUyy  for  the  Trustees,  opposed  the  motion  upon 
the  authority  of  a  case  before  Lord  Rosslyn^  and  the  great 
inconvenience,  the  estate  having  been  sold  in  144  lots,  and 

2K)n  an  undertaking,  that  there  should  be  a  covenants  for 
e  production  of  the  deeds,  but  no  attested  copies;  which 
was  denied  by  the  purchaser. 

Lord  Chancellor. 
This  is  of  great  consequence.  There  being  144  lots  in  the 
sale  of  this  estate,  what  an  infinite  number  of  attested  copies 
may  be  necessary.  The  old  practice  was  precisely  according 
to  the  motion.  The  case  before  Lord  Rosslyn,  ,1  apprehend, 
went  upon  a  covenant,  as  matter  of  agreement  upon  the  sale, 
that  the  vendor  should  produce  the  original  title-deeds  ( 5  ) ; 
and  Lord  Rosdyn  construed  it,  not  only,  that  he  engaged  to 
produce  the  title-deeds,  but  as  a  negative  stipulation,  that  he 
should  not  give  attested  copies.  The  pressure  of  the  Stamp 
Duties,  I  believe,  led  to  that  determination.  Purchasers  have 
aet  a  value  upon  these  attested  copies,  which  does  not  belong 

to 

(6)  Barcluy  v.  Raine,  1  Sim.  ^  Slu.  449. 
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%  them.  They  are  waste  paper  upon  ejectment,  unless  he* 
ifeen  the  parties  themselves.  It  has  struck  me  as  very  conv- 
enient, that  a  short  Act  of  Parliament  should  be  passed,  de- 
laring,  that  a  copy  certified  by  the  Master  to  be  a  true  copy 
bould  be  evidence.  I  think,  you  must  give  them  attested 
opies,  unless  you  leave  the  originals,  or  make  some  other 
(Toposal  in  the  Master's  Office.  It  will  throw  a  prodigious 
zpence  upon  the  trust,  if  all  the  purchasers  are  to  have  at- 
ssted  copies;  and  yet  I  rather  think,  they  are  entitled. 
Vhat  is  now  required  is  reasonable  enough ;  not  copies  of 
II  the  deeds,  but  only  so  far  back  as  to  make  a  title:  that 
\,  an  estate  tail,  that  has  been  barred  (6  ). 

(6)  Mr.  Hart  said,  that  in  Bird  to  1000/.    Bougktam  v.  JeweO, 
,  Le  Fewre  the  lots  were  more   post,  Vol.  XV,  170. 
lan  200 ;  and  the  copies  came  ' 


.1801. 


;Darb 

TqCKER. 


INNES  r.  MITCHELL. 

^ILLIAM  INNES  by  a  codicil,  dated  the  30th  of  June^ 
1790,  after  several  legacies,  proceeded  thus: 
Tcnthly,  I  give  to  the  eldest  son  of  my  late  nephew  Alex* 
amder  Innes  and  of  Janet  Sharpe  the  mother  all  the  debt 
which  shall  or  may  be  owing  to  me  by  the  late  John  Craw- 
fwrd  of  Bellfield  estate  in  Jcmaica  on  the  Ist  day  of  Ja- 
nuary 1794  say  1794  whether  by  bond  mortgage  or  open 
account  to  the  sole  use  of  my  said  grand-nephew  subject  to 
his  paying  to  his  brothers  I  thiilk  there  are  two  of  them 
cme  hundred  pounds  each  during  their  fives  or  oiily  fifty 
pounds  I  mean  yearly  in  case  such  debt  does  not  exceed 
eight  thousand  pounds  sterling  or  that  his  two  brothers  shall 
be  entitled  to  one-fourth  part  of  the  yearly  interest  ist  6  per 
eeni.  on  whatever  the  siun  or  debt  may  be  owing  by  Bell- 
field  estate.** 
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Rolls. 
1801. 
Jam.  9lA, 
IIM,  \bth. 
Bequest  of 
the  debt,  which 
shall  be  owing 
on  a  parUcular 
day,  taken,  as 
it  stood  on 
that  day;  and 
not  affected  by 
consignments 
from  the  WeH 
Indie$  on  ac- 
count since  the 
death  of  the 
testator,  whieh 
happened  pre* 
vioas  to  the 
day  specified. 


By  another  codicil,  dated  the  23d  of  March:,  I79S,  the  tea- 
itor  takmg  notice  of  the  above  bequest  goes  on  as  foUows: 

3d,  In  pi^  7th  I  give  all  the  debt  which  shall  be  owing 
bjrOie  lateJbAn  Cranrfwrd  of  BettfieU  estate,  at  die  Ist.^ 
VouVL  U  ''January 
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180t.       ^  Jamugry  I7M  which  I  now  alter  to  the  Ist  of  -ifmmarff 
Innbs       ^         rabjeoC  to  the  said  ddest  son  of  the  uiAAlexamder 
ItmsM  nom  TAomms  Innes  to  whom  that  debt  is  giireii  otr  hk 
mrcHBLL.      paying  to  his  two  brothers  one  fourth  part  of  the  hiterest 
•*  6f  Ale  tum  such  debt  may  happen  to  be  at  my  death  at 
fhe  tilte  of  5  per  cent  daring  the  lives  of  boA  or  only  one 
^  ^  such  brothers/* 

The  testator  died  on  the  14th  o(  January;  1795. 

Upon  the  bill  of  Thomas  Innes  against  the  executors  two 
{k>ait8  were  made :  first,  that  the  Plaintiff  became  entitled  td 
the  debt  bequeathed  to  him  upon  the  testator's  death :  Sdly, 
that,  if  the  Court  should  be  of  opinion,  he  was  not  entitled 
to  the  debt  until  the  1st  of  January,  1796,  the  executors 
had  by  undue  management  with  the  executor  of  Crawfurd, 
£  ^46j2  ]  who  was  the  brother  of  *  one  of  them,  for  the  purpose  of 
disappointing  the  PlaintiflT's  legacy  in  favour  of  the  residuary 
legatees,  diminished  the  debt  at  the  1st  of  January ^  1796. 
By  a  decree  made  at  the  Rolls  ix^June  1799  various  inqui- 
ries were  directed  as  to  the  amoiint  of  the  debt  at  the  death 
of  the  testator,  aiid  what  had  been  remitted  on  account  be- 
tween that  period  and  the  1st  of  January,  1796. 

The  Master's  report  stated,  that  the  debt  at  the  death  of 
the  testator  was  15,405J.  2s.  4id,  exclusive  of  judgments,  to 
ihe  amount  of  3855/.  85.  lOd.   According  to  the  usual  ^^ourse 
of  dealing  the  balance  upon  the  1st  of  Jamuury  1796  wouM 
have  been  14,517/.  Ks.Sd,  besides  judgments;  and  no  part 
of  the  sum  of  SOOO/.  which  the  executors  upon  the  Slst  of 
December f  1795,  carried  to  the  credit  of  the  debt,  wouU 
have  been  so  carried,  if  the  testator  had  lived  to  1796.  The 
re(l&rt  then  stated  a  correspondence  between  the  executor  of 
Innes  and  the  executor  of  Crdwfurd ;  in  which  the  latter  wis 
directed  to  consign  over  to  the  former  the  whole  crop  within 
the  year  1795,  and  to  avoid  drawing  bills  until  after  thels^ 
of  January f  1796  ;  stating  the  purpose  to  be  tq  v^  the 
amount  of  the  debt  by  an  acceleration  of  payment  on  accoun 
of  the  diflference  it  will  make  in  favour  of  the  residuary  leg' 
tees.    In  consequence  of  those  directions  credit  was  taken  f 
'tiie  SOOO/.  the  net  proceeds  of  the  crop  of  179i,  -on  accof 
of  ihe  BeUfield  estate.   The  report  then  sMted  thfe  aecou 
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the  state  of  die  debt,  and  the  application  of  the  produce  of 
the  estate  for  several  years. 
£xcepti<»is  were  taken  by  the  Defiendant  to  the  report.  ' 

Mr.  Piggoit,  Mr.  RamiUy^  and  Mr.  W.  Agar^  for  the 
exceptiohSi 

Mr.  Alexander  and  Mr.  CuUen  for  the.  report,  upon  the 
first  point  insisted  upon  the  %ase  of  Huichean  v.  Manning' 
tan{7\  and  the  wisdom  of  the  rule  established  in  that  case, 
confining  the  time  to  the  death  of  the  testator ;  and  for  that 
purpose  even  rejecting  positive  words,  rather  than  leave  it  to 
the  management  of  executors  to  ascertain  the  amount. 

The  Master  of  the  Rolls.  [  463  ] 

The  words  of  the  first  codicil  create  no  doubt  as  to  the  Jwie 
time/ at  which  the  principal  legatee  should  take  his  legacy: 
the  period,  at  which  it  was  intended,  that  he  should  take  the 
debt,  being  evidently  the  1st  of  January,  1794;  which  by  the. 
subsequent  codicil  is  altered  to  the  1st  of  January,  1796. 
That  is  all,  that  can  properly  be  said  to  be  a  question  of 
construction.    It  is  contended,  that  no  payment  was  made 
from  August  to  the  1st  of  January,  1796.    On  the  other 
band  it  is  insisted,  that  a  diminution  took  place  in  that  in- 
terval: the  executors  contending,  that  the  consignment  of 
sugars  made  in  the  intermediate  time  by  the  managers  to  the 
executors  is  to  be  taken  as  a  diminution  of  the  debt  9yer 
and  above  all  the  charges.   The  Plaintiff  contends,  that  no 
part  of  that  was  to  be  carried  over,  until  the  actual  balance 
was  scscertained.    If  the  receipt  of  a  consignment  has  never 
been  considered  as  a  payment,  how  can  it  be  so  considered 
in  this  case  ?   The  question  is,  I  admit,  whether  there  was 
an  actual  payment.    Clearly  there  was  no  actual  payment. 
There  was  no  sum  upon  the  1st  of  January  or  at  any  other 
time,  wMch  could  have  been  handed  over.   The  executor, 
it  he  had  been  called  on  for  that  purpose^  would  have  refused 
toOiittd  over  the'  money ;  and  would  have  said,  he  was  under 

acceptances 

^  <7>  Ante,  VoL  I,  and  the  note,  367.  Qauktll  v.  Harmon, 
ante,  159/  and  the  note,  165.  Post,  Vol.  XI,  489.  Sitwtll  v. 
Bernard,  post,  520, 


idOl. 

Innes 
o. 

Mitchell. 
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V, 

Mitchbll; 


acceptances  for  more  than  that.  It  is  sidd,  that,  if  a  bank-* 
ruptcy  had  happened,  the  property  could  not  have  been  got 
out  of  .the  handu  of  .the  consignee:  no;  for  there  would  have 
been  a  lien.  Upon  the  whole  the  testator  must  be  taken  to 
have  intended  the  debt,  as  it  stood  upon  the  1st  of  January, 
1796,  and  the  ^amount  to  be  ascertained  without  any  regard 
to  the  amount  of  the  consignments  in  1795;  and  therefore 
it  is  to  be  taken,  as  it  stood  upon  the  10th  of  August, 
1795.  • 


[  m  ] 

Rolls. 

1801. 
Nw.  12ik 
andieih. 
Bequest  of  an 
annuity  of 
200C  for  the 
use  of  A,  and 
her  children, 
to  be  paid  oat 
of  the  general 
eflects  until  it 
is  convenient 
to  the  enecu- 
tors  to  invest 
50002.  in  the 
funds  in  lieu 
thereof  for  her 
and  their  use, 
and  to  the 
longest  liver, 
subject  to  an 
equal  division 
of  the  interest, 
while  more 
than  one  alive : 
held  an  an- 
nuity, not  an 
absolute  le- 
gacy^ 


INNES  V.  MITCHELL. 

'J^ILLIAM  INNES,  having  by  his  will  given  several 
annuities,  and  directed  the  mode  of  payment  by  in- 
vesting a  convenient  sum,  by  a  codicil,  dated  the  20th  of  June, 
1790,  made  the  following  bequest: 

"  I  give  to  Mrs,  Janet  Innes  relict  of  my  late  nephew 
"  Alexander  Innes  two  hundred  pounds  "per  annum  for  the 
use '  of  herself  and  children  which  annuity  is  to  be  paid  out 
"  of  my  general  effects  luitil  it  is  convenient  to  my  executrix 
and  executors  to  invest  five  thousand  pounds  in  the  funds 
in  lieu  thereof  for  her  and  their  use  and  to  the  longest 
liver  of  her  and  her  children  subject  to  an  equal  cUvision 
of  the  interest  while  more  than  one  of  them  alive.*' 

The  testator  died  in  January  1795.  The  bill  was  filed  in 
January  1799  by  Janet  Innes  and  her  three  children  against 
the  executors ;  praying,  that  the  Defendants  may  be  decreed 
to  invest  the  said  sum  of  5000/.  in  satisfaction  of  the  bequesti 
and  to  pay  the  Plaintiff^  interest  thereon  since  the  time  they 
have  had  assets  in  their  hands  sufficient  to  satisfy  the  same ; 
the  Plaintiff*  Janet  Innes  submitting  to  allow  what  she  had 
received  in  respect  of  the  annuity  of  ^0/4 ;  that  an  inquiry 
may  be  directed,  to  ascertain,  when  they  received  such  assets ; 
and  an  account  of  the  personal  estate ;  and  in  case  the  Court 
shall  be  of  opinion,  that  the  Plaintiffs  are  not  absolutely 
entitled  to  the  said  5000/.,  that  they  may  be  declared  entitled 
to  the  interest  thereof  during  their  lives  ahd  the  fife  of  die 
survivor  of  themi  &c. 
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The  Defendant,  the  acting  executor,  by  his  answer  stated,  .1801. 

that  he  is  unable  to  set  forth,  whether  the  personal  estate  iJJ^g 
will  be  sufficient  to  pay  the  legacy  claipie4  by  the  bill;  qnless 

it  is  to  be  preferred  to  common  pecuniary  legacies,  Mitchkli,. 

Mr,  Alexander  and  Mr.  CuUen,  for  the  Plaintiffs, 
The  first  consideration  is,  whether  this  is  an  absolute  legacy 
of  5000/.  Th^  expression,  "  imtil  it  is  convenient "  \n  this 
codicil  can  receive  no  *  other  construction  than  this:  as  [  *465  ] 
soon  as  the  executors  have  received  clear  assets  applicable 
to  the  discharge  of  the  legacy.  The  second  point  is,  whether 
this  continues  to  be  a  mere  annuity,  or,  whether  the  legatees 
are  not  entitled  to  the  interest  of  the  5000/.  during  their  joint 
lives ;  and  the  survivor  to  take  the  capital  of  the  whole.  The 
latter  part  of  the  clause  subject  to  an  equal  division  of  the 
"  interest,  wbile  more  than  one  of  them  alive,*'  upon  which 
it  will  be  contended,  that  they  are  not  to  have  any  interest  in 
the  principal,  will  not  detract  from  the  prior  absolute  gift. 

Mr.  RomUly  and  Mr.  Leach,  for  the  Defendant. 
The  question  is,  whether  the  principal  or  the  interest  only 
of  5000/.  is  given.  The  use  is  clearly  applied  only  to  the 
interest ;  to  an  annuity,  as  long  as  it  is  in  the  shape  of  annuity, 
without  a  capital,  and  the  interest  of  the  capital,  when  that 
capital  is  invested.  The  same  direction  is  given  as  to  the 
annuity  to  his  wife, and  the  other  annuities;  that  a  parti- 
cular part  of  his  property  shall  be  set  apart  for  the  payment 
of  that  particular  annuity.  If  these  Pluntiffs  were  entitled  to 
die  5000/.  immediately  of  what  use  is  the  direction,  that  it 
shall  go  to  the  longest  liver  of  them?  The  annuity  of  SOO/. 
js  the  substantive  ^ft :  the  will  then  directs,  out  of  what  f^nd 
that  is  to  come :  the  subsequent  words  are  me^e  linptations 
of  the  gift.  That  construction  is  sensible  and  consistent: 
the  other  supposes  a  second  substantive  gift.  Then  suppose 
the  mother  had  died  the  ^ay  after  the  testator,  the  conse* 
quence  would  have  been,  that  the  children  would  have  ha4 
nothing  till  the  5000/.  was  invested. 

Mr.  Alexander^  in  Rfiply. 
The  other  parts  of  the  will  as  to  the  other  annuities  do  not 
fipply:  the  continuance  of  those  annuities  beiqg  distinctly 

expressed, 
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expressed^  and  the  words  of  this  bequest  hating  a  contrary 
import}  the  inference  is  directly  the  reverse.  How  can  this 
be  a  continuance  of  the  same  annuity?  The  case  |mt  of 
the  death  of  the  mother,  before  the  5000/.  should  be  pro- 
duced, and  the  consequence,  that  the  children  would  be  un- 
provided for,  are  not  material.  These  dispositions  are  in  a 
very  inaccurate  instrument:  but  I  do  not  conceive,  that  con- 
sequence would  follow.  The  children  would  notwithstanding 
her  death  be  entitled  to  the  annuity,  until  the  other  provision 
should  be  made. 


The  Master  of  the  Rolls. 
It  is  very  difficult  to  form  any  decisive  opingion  upon  a 
fodicil  so  very  obscurely  penned :  but  I  am  inclined  to  think 
it  was  not  the  indention  of  the  testator  to  give  a  principal  sum, 
but  only  to  secure  an  annuity.  It  is  a  mode  taken  by  the  tes- 
tator in  many  parts  of  his  will ;  giving  annuities ;  and  direct- 
ing the  mode,  in  which  they  shall  be  paid.  The  difference 
here  is,  that  5000/.  is  directed  to  be  invested  in  lieu  Aereof; 
but  still  for  the  same  purpose,  I  apprehend ;  and  the  only 
ilifference  betweep  this  and  the  other  bequests  is,  that,  in  the 
others  the  expression  is  a  convenient  sum:  in  this  a  specific 
sum  is  mentioned:  but  it  is  evident  upon  the  whole,  the 
testator  did  not  mean  to  convert  the  annuity  at  a  given  period 
into  a  legacy  of  a  specific^uin  ;  but  intended,  that  it  should 
continue  as  annuity  during  the  lives  of  the  legatees;, and  th^ 
.survivor  of  them  should  receive  the  whole  interest ;  and,  tiQ 
there  is  a  survivor,  all  the  legatees  shall  receive  the  whole 
annuity  among  them  (8). 

(8)  This  decree  aflBrmed  on  appeal  by  the  Zord  CAoJteeflbr,  poa^ 
YoL  IX,  212, 
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RIGBY  r.  M'NAMARA.  ig^i. 

Aov.  IMAl. 

]QNDER  a  decree  for  the  sale  of  esUtes  Chark*  Mills  pnt'    A  fenm, 

chased  for  2200/.     Thomas  EUis  obtained  an  order  who  by  open- 
to  open  the  biddings  upon  the  usual  terms,  paying  the  costs        *be  bi4i  • 
and  making     deposit  of  500/.    Upon  the  resale  MtUs  was  ^* 
again  declared  the  best  purchaser  for  3S00/.   A  motion  vfum        ^  ^ 
made  by  EUisj  that  the  deposit  of  500/.  might  be  re-paid  to  gid^u^ 
him,  and,  on  the  ground  of  the  benefit  to  the  estate  from  vaMe,  tho«^ 
his  bidding,  that  he  might  be  allowed  his  costs  of  the  order  liet  hioMelf 
of  re-sale  and  paying  in  the  deposit.  the  y vrehaser» 

is  not  eiHitM> 

Mr.  Stratford  for  the  parties  entitled  to  the  money  oppose4 
this  as  to  the  costs  on  the  ground,  that  this  was  a  speculation, 
which  fisuied  ;  that  he  opened  the  biddings  for  the  benefit  of 
himsdf,  not  of  the  estate ;  and  the  failure  of  that  speculaftipQ 
did  not  entitle  him  to  the  costs. 


The  Xorc/  Chah  cellor  refused  the  motion  a^  to  the  costs ; 
observing,  that  the  costs  were  in  the  nature  of  a  premiiun  paid' 
by  him  for  the  opportunity  of  bidding  (9). 

(7)  Post,  Earl  of  Macclesfield  case  of  exception,  noticed  in  Emrl 

v.  Blake,  YoK  Till,  214*  TVs-  of  Macclesfield  t.  Blake^  where 

jMsisr.Clinton,lVes.^Bea.26i.  the  object  in  bidding  was  the 

Beames  on  Costs,  230.    Post,  benefit  of  the  family.    As  to 

Otoen  r.Foulks,  Yol,  IX,  348.  opening  biddiugs  generally,  se# 

fVesi  T.  Vinceni,  XII,  0,  the  the  note,  ante,  Yol.  II,  65. 
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Bill  for  speci-  ^j^HE  bill  prayed  a  specific  performance  of  a  parol  agree- 
fio .  perform^'^  ment  made  in  October  1796,  to  grant  a  lease  ibr  twenty  • 
anoe  of  a  parol  one  years  of  premises  in  Wales  to  the  Plaintiff,  with  the 
agreement  to  ug^l  and  customary  covenants  of  the  /leighbourhood,  and  an 
^^Jl^*^  in/unction  to  restrain  the  Defendant  from  bringing  an  eject- 
usual  and  cus^  ^®  Plaintiff  having  taken  possession  under  the  agree- 

tomary  cove<-  .s™^^^*  answer  coming  in  the  Defendant  obtained  an 

nantt  of  tks-  order  to  dissolve  the  injunction,  unless  cause, 
neighbourhood: 

and  an  ii^no-.    The  Defendant  by  his  answer  stated,  that  he  never  meant 
tioo  to  prevent      promised  to  grant  a  lease  without  a  covenant  to  prevent  as- 
signing  without  licence.    He  does  not  believe,  the  Plaintiff 
having  taken  money  farther  than  a  tenant  would  be  obliged 

possession.  to.  do  for  raising  crops,  and  which  must  have  been  repaid. 
Upon  the  an-  "^h^  Plaintiff  committed  wilful,  extravagant,  waste  upon  the 
■wef,  stating  premises;  permitting  them  to  become  impoverished  for  want 
the  insolvency  of  expending  the  produce  and  manure ;  having  sold  all  the 
of  the  Plain-  j^^y  ^nd  corn  ;  and  having  during  his  occupation,  without 
breaches*"?'**  timber,  grubbed  up  hedges,  and  laid  fields,  be- 

the  agreement  ^^^^  separated,  together,  and  taken  down  out-houses,  and 
doring  five  ^^'^  lead.  About  Michaelmas  1799  he  sold  off  his  cattle 
years  posses-  stock ;  discharged  his  servants ;  and  left  nothing  upon 
pion,  tp  the  the  premises.  He  was  arrested  for  128/.  arrears  of  rent  due 
rain  of  the  Bi  Lady  Day  1800;  and  the  Defendant  from  compassion  libe- 
estate,  the  in-  rated  him  upon  giving  a  promisory  note  for  part;  upon  which 
junction  was  j^^j.^  was  again  igrrested :  arid  he  afterwards  dbcharged 
conUnned  on   ^,     ,  ,  ^         »  .        ,     .  o 

an  nnderUk- 

iog  to  give  "^^^  answer  &rther  stated,  that  the  Defendant  neglected  to 
judgment  in  barley  from  inability  to  buy  seed ;  that  great  part  of  the 

ejectment,  go  cattle  in  the  farpi-yard  was  not  his  own ;  that  he  has  set  the 
to  commiMion,  premises ;  and  few  months  ago  he  left  his  residence  ;  and  is 
and  set  down  gQ^e  with  his  family  to  reside  at  Liverpool ;  trying  to  get  into 
nexttern^  ^'^^  some  sort  of  business;  and  is  supported  in  the  litigation  by 
ing  the  rcnlf'  brother;  and  that  the  premises  are  going  to  decay.  The 
answer  farther  suggested  the  Defendant's  belief,  that  the 
Conrt  [*^]  Plaintiff  is  in  insolvent  *  circmnstances ;  and  stated  several 
Defendant  also  circumstances 
insisting  on  a  covenant  not  po  assign,  that  i5  the  subject  of  inquiry  af  tq 
tl^e  custoqi  pf  the  neighboafhood* 
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^cunutances  b  support  of  that  allegation,  shewing,  that  he  1801. 
was  in  great  distress.  BoiSSiiAH 

Mr.  Rotmlly  and  Mr.  Benyon  for  the  Plaintiff  shewed  cause  Mostyn. 
against  dissolving  the  injunction. 

The  whole  contest  is,  whether  this  covenant  ought  to  be  in- 
serted as  a  usual  covenant;  for  it  is  admitted,  that  an  agree* 
stent  partly  executed  has  taken  place:  the  answer  stating, 
that  the  Plaintiff  entered  into  possession  in  pursuance  of  it. 
bidependent  of  the  breaches  of  covenant,  if  the  cause  was  at 
hearing,  there  would  be  no  difficulty  in  decreeing  a  specific 
performance.  Without  contending,  after  the  doubt  expressed 
by  your  Lordship  upon  that  point  ( 10 ),  that  the  mere  admis- 
sion of  the  agreement  by  the  answer  takes  the  case  out  of  the 
statute  (11),  this  case  is  clearly  out  of  it,  the  agreement  being 
part  performed  by  taking  possession;  which  is  not  an  equi- 
vocal act.  The  question  then  is,  whether  the  possession  shall 
be  changed,  before  the  subejct  comes  to  be  finally  sifted  upon 
evidence.  As  in  WiUiams  v.  Cheney  ( 12),  if  the  Plaintiff 
should  be  willing  to  take  a  lease  with  the  covenant,  a  specific 
performance  would  be  decreed. 

^ith  prespect  to  the  breaches  of  covenant,  stated  by  the 
answer,  the  time  is  not  specified;  though  it  is  generally  inti- 
mated, that  they  took  place  prior  to  1799;  and  then  they 
were  afterwards  waived ;  for  the  answer  states,  that  the  Plain- 
tiff was  arrested  for  rent  due  at  Lttdy  Day,  1800.  If  the 
Defendant  knowing,  that  these  acts  had  been  committed, 
waived  them  by  receipt  of  rent,  he  cannot  afterwards  say, 
diey  were  a  forfeiture  in  Equity.  The  rule  is  the  same  in 
Equity  as  at  Law. 

Mr.  Lloydy  Mr.  Richards,  and  Mr.  Pemberton,  for  the 
Defendant. 

The  injunction  ought  to  be  dissolved.  This  is  entirely  in 
the  sound  discretion  of  the  Court  If  upon  the  answer,  which 
iiKust  be  taken  to  be  true,  the  Court  finds,  that  continuing 

thq 

(10)  Ante,  37,  in  Cootk  r.Jack-      (10)  29  Chnr.  II,  o.  a. 
fOR ;  see  the  note.  Vol.  Ill,  88.      (11)  Ante,  Vol.  Ill,  50. 


4m  a 


CASES  IN  CHANCERY. 


jaot. 


BOARDMAN 
MOSTYN. 

[  •469  ] 


the  tenant  in  possession  will  ruin  the  estate,  and  that  he  k 
quite  incompetent  to  perform  the  covenants,  under  the  cir« 
cumstances,  the  change  of  possession  cannot  be  a  real  injury 
to  the  Piaintiffl  *  It  has  never  been  detenmned,  that  the 
mere  entry  in  pursuance  of  a  parol  agreement  is  sufficient 
without  something  else;  as  money  laid  out.  The  contest  is 
now  merely 9  whether  there  is  to  be  a  covenant  not  t6  assign. 
With  respect  to  that  the  later  decisions  in  the  Exchequer 
and  before  Lord  Rosslyn  in  opposition  to  Henderson  v» 
Hay  { IS  \  before  Lord  Thurlow,  are,  that  such  a  covenant 
is  a  usual  covenant:  Folkingham  v.  Croft  {\4f).  The  De- 
fendant swears,  he  never  intended  or  promised  to  grant  a 
lease  without  such  a  covenant.  Though  it  is  admitted,  that 
the  Plaintiff  took  possession  under  an  agreement  for  a  lease 
for  twenty-one  yeiars,  if  any  circumstance  happens,  that  ren- 
ders him  incapable  of  fulfilling  his  part  of  the  contract^  or, 
that  would  be  a  sufficient  ground  for  an  ejectment,  the  other 
party  cannot  be  compelled  to  grant  a  lease.  In  WUlingham 
y.  c7b^ce(15)  it  was  held  upon  great  consideration,  that  if  a 
man  after  entering  into  a  contract  of  this  nature  committed 
jet  felony,  or  became  manifestly  insolvent,  the  Court  would  not 
enforce  the  contract ;  and  that  is  a  very  sound  determination. 
The  same  doctrine  was  held  in  Brooke  v.  HewUt  ( 16 ).  In 
granting  a  term  for  so  long  a  time  the  Court  will,  as  matter 
of  sound  discretion,  see,  whether  the  tenant  is  in  a  situation 
to  perform  his  engagements.  Granting  a  lease'  or  continuing 
the  Plaintiff  in  possession  of  the  premises  under  the  circum? 
stances  disclosed  by  the  answer  will  produce  irreparable  in- 
jury. On  the  other  hand  how  can  he  be  injured  by  changing 
the  possession :  neither  he  nor  his  family  being  in  Uie  actual 
occupation?  He  has  abandoned  the  possession;  and  under- 
let ;  which  with  notice  of  the  dispute  as  to  the  covenant  he 
ought  not  to  have  done:  but  it  was  from  mere  necessity. 
Several  other  circumstances  shew  complete  insolvency.  Will 
the  Court  give  such  a  tenant  to  any  man?   Enough  appears 

to 

258.  See  Vere  v.  Locedem,  and 
Jones  V.  Jones^  XII,  179,  186. 

(15)  Ante,  Vol.  Ill,  108;  see 
the  note,  169. 

(16)  Ante,  Vol.  Ill,  253. 


(13)  3  Bro.  a  a 

(14)  3  Anst.  700.  That  case  is 
pTcr-mled,  and  th^  authority  of 
Hendenon  r.  Half  cKlAblished  iu 
phurch  y.  Brown,  post,  Vol.  XV, 
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to  shew;  the  \n!H  must  be  dismissed ;  and  if  so,  for  what 
purpose  is  the  possession  to  be  continued  except  to  give  him 
an  opporti^iity  of  totally  dismantling  the  premises  ?  The  in- 
convenience would  not  be^ear  so  considerable,  if,  the  posses- 
sion being  now  given  to  the  Plaintiff^  a  specific  performance 
should  be  afterwards  decreed. 

Mr.  fiomillyf  in  Reply, 
The  question  now  is  as  to  continuing  the  Plaintiff  in  pos- 
session, in  WiUingham  v,  Joyce  notwithstanding  the  &ct8, 
that  were  stated,  I^rd  Rotslyn  continued  the  injunction. 
The  Defendant  knew,  the  Plaintiff  had  been  a  trader  at 
Manchesteff  and  had  become  a  bankrupt ;  which  is  no  reason. 
The  facts  stated  by  the  answer  are  inconsistent;  and  the 
Court  cannot  say,  the  Plaintiff  is  incapable  of  disproving  it. 
)n  many  pases  mere  possession  in  pursuance  of  the  agreement 
has  been  held  sufficient.  WiUs  v.  Stradling  ( 17  )•  No  eject- 
ment has  been  yet  brought.  Though  changing  the  posses- 
sion will  not  be  an  injury  personally  to  the  Plaintiff,  it  w31 
to  the  under-tenant.;  who  will  have  bis  remedy  against  the 
Plaintiff, 

Lard  Chancellor, 
The  length,  to  which  the  Court  has  in  fact  dispensed  with 
the  statute,  makes  it  very  difficult  to  be  sure  of  deciding 
correctly  upon  these  motions  for  injunctions;  for  it  is  ex*' 
peedingly  difficult  in  this  stage  of  the  cause  #o  collect,  what 
of  necessity  the  Court  will  do,  when  the  proofs  come  before 
it ;  giving  due  sttention  to  the  decisions,  that  have  been  made 
in  equity  upon  the  statute.   It  is  clear  upon  the  Plamtiff*! 
statement,  that  the  lease  must  have  been  in  the  nature  of  a 
busbaadry  lease ;  under  which  the  land  was  to  be  fiurly  dealt 
with.    He  does  not  bring  forward  a  dispute  upon  that :  but 
he  says,  that  imder  this  agreement  he  was  to  be  at  liberty  t6 
fissign,;  and  that  in  pursuance  of  the  agreement  he  entered 
into  possession.   The  Defendant  states  a  perfectly  different 
ligreement;  that  the  tenant  was  not  to  be  .at  liberty  to  assign; 
that  the  agreement  was  for  a  lease  for  twenty-one  years,-  with 
the  usual  and  customary  covenants  of  the  neighbourhood; 

i  .  and 

{}!)  Ante,  Vol.  Ill,  378 ;  see  the  note,  38. 
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Whether  the 
answer  admit- 
ting possession 
taken  under 
the  agreement 
takes  the  case 
out  of  the  sta- 
tute of  Frauds, 
^tere 

It  IS  ^ 
not  clear,  what 
the  agreement 
was,  Qtuere. 
The  Court  en* 
deavours  to 
collect,  what 
ure  the  teni^s. 


and  he  contends,  that  a  covenant  not  to  assign,  ,  and,  I  appre-' 
hend,  be  means  under-letting  also,  is  a  usual  and  customary 
covenant  of  the  neighbourhood.  It  is  said,  that  if  the  De- 
fendant admits,  that  possession  was  taken  in  pursuance  of 
the  agreement,  that  takes  it  out  of  the  statute.  That  it  may 
have  that  effect  in  cases,  where  it  appears,  what  the  agree- 
ment was,  may  be  clear;  but  non  constat^  that  it  has,  where 
that  does  not  appear.  At  the  same  time  unquestionabfy  the 
Court  has  gone  a  great  way  upon  that.  In  a  case,  that  came 
from  MaUon  in  Yorkshire^  possession  having  been  delivered 
in  pursuance  of  a  parol  agreement,  and  a  dispute  arising 
upon  the  terms  of  the  agreement.  Lord  Thurlow  *  thought 
proper  to  send  it  to  the  Master  upon  the  ground  of  the  pos- 
session being  delivered  to  inquire,  what  the  agreement  was. 
The  difficulty  there  was  in  ascertaining  that.  The  Master  de- 
cided, as  well  as  he  could ;  and  then  the  cause  came  before 
Lord  Ro98lyn  upon  farther  directions ;  who  certainly  seemed 
to  think.  Lord  Thurlow  had  gone  a  great  way ;  and  either  drove 
them  to  a  compromise ;  pr  refused  to  go  on  with  the  decree 
upon  the  principle,  on  which  it  was  made. 

The  great  difficulty  in  this  case  will  be  upon  the  admissibility 
of  evidence ;  for  a  parol  agreement  with  liberty  to  assign  is 
perfectly  different  from  the  agreement  admitted  by  the  De- 
feixdant ;  which  is  an  agreement  under  the  covenants  for  the 
management  and  enjojmaent,  which  the  usage  of  that  neigh- 
bourhood would  infuse  into  such  a  lease;  and  when  the  De- 
fendant admitsf  that  in  pursuance  of  the  agreement,  meaning 
that  in  his  answer,  possession  was  taken,  he  does  not  admits 
that  it  was  taken  in  pursuance  of  the  agreement  stated  by  the 
biU :  nor  do  I  know,  that  the  Plaintiff  has  tendered  a  case, 
upon  which,  attending  to  what  is  denied  by  the  answer,  con- 
sistently with  the  provisions  of  the  statute  it  is  competent  to 
introduce  the  proofs :  but  it  is  not  inconsistent,  that,  if  the 
Court  has  the  means  of  finding  out  the  customary  covenants, 
they  may  not  prohibit  assigning;  and  if  they  do,  that  they 
may  not  prohibit  under-letting.  Perhaps,  if  it  was  rei  integral 
the  soundest  rule  .would  be,  that,  if  the  party  leaves  it  so 
uncertain)  the  agreement  is  not  taken  out  of  the  statute  suffi- 
piendy  to  admit  of  being  enforced :  but  in  all  the  cases  in 
^uity  the  Court  has  at  least  endeavoured  to  collect,  if  they 

pould| 
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<K)uId,  what  were  the  terms  the  parties  have  referred  to« 
Upoti  the  nature  of  the  agreement  therefoife  it  is  hnpossible 
in  this  stage  of  the  cause  to  dissolve  the  injunction.  WiUkmi 
Cheney  does  not  amount  to  tnuch  ;  for  adverting  to 'the 
terms  of  the  contract  the  Master  of  the  Rolls  said,  it  was 
only  an  agreement,  that  if  the  party  could  grant  a  lease,  he 
would ;  and  he  does  not  say,  what  he  would  have  done,  if  it 
had  beeh  an  absolute  covenant.  But  I  do  not  go  upon  the 
point  as  to  assigning  or  under-letting ;  which  must  be  the  suIh 
ject  of  inquiry  as  to  the  usual  and  customary  covenants  of  the 
neighbourhood.  Upon  the  other  part  of  the  case,  taking  the 
agreement  to  be  such  as  the  Plaintiff  says  it  is,  and  looking 
to  the  Defendant's  account  of  the  Plaintiff's  ccmduct,  recol- 
lectiiig  also,  that  *  his  conduct  is  now  only  to  be.  colleeted 
from  the  answer,  certainly  in  this  stage  I  do  not  think.it  right 
to  dissolve  the  injunction.  On  the  other  hand  the  answer 
must  be  taken  to  be  true  upon  this  application ;  particularly 
regarding  the  consequence  of  changing  the  possession;  and 
looking  accurately  to  the  mischief  the  Defendant  may  sustain 
from  not  changing  it.  The  article  having  provided,  that  the 
estate  should  be  possessed  in  a  husbandUke  manner,  under 
covenants  calculated  to  give  it  its  proper  value  during  ttle 
whole  lease,  if  after  five  years,  from  1796  to  1801,  the  tenant 
has  so  misused  the  land,  that  it  may  be  difficult  to  recover  the 
value  it  would  have  had,  if  properly  possessed,  during  the 
remainder  of  the  term,  it  would  be  extraordinary  to  say,  it  is 
fit  to  give  the  tenant  the  execution  of  the  contract,  merely  to 
pre  him  the  chance  of  trying  to  restore  it ;  and  if  he  baa 
plainly  violated  his  contract,  it  will  be  very  difficult  to  per«- 
suade  me  at  the  end  of  five  years  to  grant  him  a  lease,  the 
covenants  of  which  it  is  demonstrable  he  would  have  broken^ 
if  it  had  been  granted  to  him  before*  I  do  not  think,  the 
wwver  by  receipt  of  the  rent  prevents  the  Defendant  from 
desiring  the  Court  not  to  put  him  in  the  power  of  such  a  te- 
nant hereafter.  Without  going  through  all  the  curcumstances, 
which  are  certainly  very  strongly  stated  in  the  answer,  it  is 
impossible  not  to  say,  this  is  not  a  very  favourable  case  for 
the  tenant  primd  fcuAe^  I  do  not  say,  he  is  to  be  bound  bj 
the  answer :  but  it  is  wholesome  to  take  care  not  to  uphold 
the  injunction  but  upon  termsj  which  wiQ  secure  to  the  jDe« 
'  fendant 
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fendant  the  whole  benefit  he  could  have,  if  the  injunction  Iro 
not  sustained*  An  ejectment  has  not  been  brought.  The 
Grand  Sessions  will  not  be  till  Easier.  If  thefTefore  the 
iPIaintiff  will  undertake  to  giv^  judgment  in  the  ejectment 
without  putting  the  Defendant  to  expence,  and  go  to  commis- 
sibn,  and  set  down  the  cause  for  hearing  next  Term,  then  if 
the  bill  shall  be  dismissed,  possession  will  be  given  without  ^ 
trial;  and  if  the  bill  should  be  sustained,  no  execution  shall 
issue. 


Liberty  was  given  to  amend  the  bill  by  stating  an  offer  by 
the  Defendant  in  November  1800,  just  before  the  bill  was 
filed,  to  execute  a  lease.  The  rent  was  ordered  to  be  paid 
into  Court.  The  injunction  was  afterwards  dissolved  mthout 
opposition. 


£478] 
Rolls. 
iVoo.  19th. 
General  role, 
that  a  trustee 
■hall  not  of  his 
own  authority 
break  in  upon 
the  capital  of 
an  infant's  for- 
tune. 


WALKER  V.  WETHERELL. 

'JpHE  decree  made  in  this  cause,  upon  a  bill  for  an  account 
against  executors,  directed  the  usual  reference  to  the 
Master,  to  inquire,  what  was  proper  to  be  allowed  for  the 
infants  during  their  minority,  and,  who  had  maintained  them. 

Upon  the  Master's  report  it  appeared,  that  the  fortunes  of 
the  children  did  not  amount  to  more  than  300/.  each.  Their 
mother  after  the  father's  death  married  one  of  the  executors ; 
who  claimed  before  the  Master  sums  considerably  exceeding 
the  interest  of  their  respective  fortunes  for  their  maintenance, 
education,  and  advancement  The  Master  having  allowed 
the  claim,  exceptions  were  taken  to  the  report  by  the  Plain- 
tiffs, the  surviving  children. 


Mr.  Llotfd,  Mr.  Bichards^  Mr.  Sutton^  and  Mr.  Rayns* 
ford,  in  support  of  the  Exceptions. 
There  is  no  case,  in  which  an  executor  has  been  allowed 
to  go  beyond  the  interest  of  an  infant's  fortune  in  nuuntenance. 
In  Davie*  v.  Austen  ( 18  ),  a  very  favourable  case,  the  rule  of 

the 

(18)  Ante,  Vol.  I,  247,  and  the  note.  24»,  Lee  r.  Branm, 
Vol  IV,  362. 
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th6  Court  prevuled  against  it   The  executor  ought  to  apply  IBOl. 

to  the  Court^  for  the  purpose  of  any  advance  beyond  the  in-*  WauTb^ 

terest.   These  allowances  are  very  unequal :  to  one  only  70/, :  t?. 

to  another  24U  Wothbimili. 

Mr.  RomiUy  and  Mr.  Hari^  for  the  Defendant. 
This  Defendant  married  the  mother  of  the  Plaintifis,  when 
they  were  very  young ;  took  them  into  his  family ;  and  placed 
thinn  out  in  the  world ;  taking  one  into  his  business;  and  they 
now  complain,  that  he  has  not  maintained  them  as  paupers 
in  a  workhouse.  There  is  no  such  strict  rule  upon  this 
subject.  In  general  certainly  the  income  only  is  to  be  apphed 
for  maintenance :  but,  where  more  has  been  necessarily  paid, 
as  in  this  instance,  the  Court  has  never  said,  the  executor 
has  done  wrong,  and  shall  lose  the  whole.  It  would  be  a 
paischievoua  rule,  that. in  no  case  a  guardian  shall  ^llow 
more  dian  the  interest  for  maintenance ;  and  that  the  moment 
the  parent  dies  the  children  are  to  be  reduced  to  perhaps 
^\QL  a  year  for  maintenance  and  education*  In  this  case  [  *4>74  ] 
there  has  been  no  extravagance.  The  sum  of  S41/.  allowed 
for  one  of  the  cliildren  was  the  amount  of  the  fee  upon 
placing  him  with  a  surgeon,  and  the  other  expences  incident 
to  that  situation.  The  child,-  for  whonf  70/.  only  was  allowed, 
died  an  infant ;  and  the  Plaintiffs  representing  l)er  have  the 
l^nefit  of  all  tHe  savings. 

The  Master  of  the  Rolls. 
This  objection  on  the  part  of  the  Plaintiffs  is  rather  un- 
gracious; for  from  the  sums  stated  by  the  Master  there  is 
no  reason  to  apprehend  great  waste  or  negligence ;  and  there 
would  be  more  solid  reason  for  complaint,  if  he  had  kept 
them  in  that  situation,  in  which  they  must  have  been;  if 
puntained  upon  the  interest  of  their  fortune  only.    But  my 
hnpression  is,  that  the  rule  has  been  nevertto  permit  trustees 
of  their  own  authority  to  break  in  upon  the  capital.    I  am    The  CoBit 
not  aware,  that  the  Court  has  ever  sanctioned  that  conduct  wywreljb** 
in  a  trustee.    It  very  rarely  has  occurred,  that  the  Court  itself  j^j^^J^ 
has  broke  in  upon  the  capital  for  the  mere  purjpose  of  main-  pmv 

tenance ;  aiai^r 
tenance,  though  freqoently  for  advao^emeiiti 


474 


CASES  IN  CHANCERY. 


1801.       tenance(19);  though  frequently  for  the  purpose  of  putting 
"^"^        the  child  out  m  life :  but  aa  to  mere  maintenance.  I  doubt  it, 
even  upon  a  petition  presented.    It  is  a  great  misfortune,  if 
WktheAbll.  the  capital  is  so  small  as  not  to  leave  a  comfortable  main- 
tenance and  education :  but  what  can  the  Court  do  ? 

But)  whatever  might  be  done  upon  particular  circiunstances, 
it  is  impossible  to  sanction  a  trustee  in  breaking  in  upon 
the  capital.  There  are  no  particular  circumstances  in  thb 
mstance  upon  the  one  side  or  the  other.  It  is  not  shewn, 
that  there  were  expectations  of  fortune,  which  made  it  ne- 
cessary to  provide  a  suitable  education.  The  capital  might 
be  exhausted  in  a  few  years.  On  the  other  hand  no  particular 
extravagance  upon  the  part  of  the  executor  appears.  On  the 
contrary,  applications  were  made  to  him  by  some  of  the 
executors,  stating,  that  the  children  could  not  Uve  upon  the 
mterest.  This  claim  is  therefore  ungracious  :  but  it  is  better, 
that  an  individual  should  suffer  a  hardship,  than  that  a 
general  rule  of  the  Court  should  be  broken  through  in  a 
point,  that  would  endanger  the  interests  of  all  children.  The 
Report  therefore  must  be  reviewed  in  that  part,  which  allows 
the  Defendant  these  sums. 


The  Exceptions  were  allowed. 


(19)  See  an  instance,  the  infant's  property  being  very  small. 
Ex  parte  Green,  1  Jac.  8f  Walk.  253. 


[  475  ] 

1801.  AUSTEN  r.  HALSEY. 

Nod.  2d.  20M.  ,  ^  ^ 

Charge  of  le-  Jj^OBERT  AUSTEN  being  Beised  and  possessed  of  free- 

gaeies  by  im-  hold,  copyhold,  leasehold  and  personal  estates,  and 

plication  npon  having 
a  fund  arising  from  the  accnmnlaHon  of  rents  and  profits,  dirideuds  and 
interest. 

The  other  questions  were  not  determined :  Ist.  whether  the  real  estate 
was  charged  by  implication  from  words,  which  coald  be  otherwise  satisfied ; 
and,  if  not,  whether  the  will,  directing  an  estate  to  be  purchased  and 
settled  upon  the  testator^s  son  with  remainders  over,  for  which  the  testator 
afterwards  contracted,  and  the  purchase-money  having  been  paid  oot  of 
the  personal  estate  under  a  power  in  the  will  for  that  purpose,  the  legatees 
by  marshalling  could  have  the  benefit  of  the  vendor's  lien  upon  the  estate 
for  the  purchase-money. 
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having  surrendered  the  copyhold  estates  to  the  use  of  his  wiU,  t80L. 
by  his  will,  dated  the  %th  of  December ^  1796,  and  duly  exe- 
cuted to.pass  real  estates,  after  directions  for  erecting  a  monu- 
ment and  some  small  legacies  for  charitable  purposes  and  to 
servants,  gave  to  his  dear  children  Frances  and  EUxabeth  the 
sum  of  3000/.  a-piece,  in  case  they  attained  the  respective  ages 
of  twenty-one  years:  but  if  either  should  die,  before  she 
should  attain  her  age  of  twenty-one  years,  then  he  directed, 
that  die  legacy  of  her  so  dying  should  go  to  the  survivor : 
but  if  both  should  die  before  that  age,  then  the  whole  should 
lapse,  and  be  wholly  void.  He  gave  to  Elizabeth  Franklyn 
the  sum  of  1000/. ;  and  he  desired  his  trustees  to  pay  and 
allow  such  sum  as  they  in  their  discretion  should  think  proper 
or  necessary  for  and  towards  the  maintenance  and  education 
of  his  children  out  of  the  rents  and  profits,  interest  and  divi- 
dends, of  his  real  and  personal  estate.  Then,  after  giving 
his  trustees  100/.  each,  he  gave,  devised,  and  bequeathed, 
all  and  every  his  manors,  messuages,  lands,  tenements,  tithes,* 
and  hereditaments,  freehold,  copyhold,  and  leasehold,  (not 
in  settlement )  and  over  which  he  had  any  power  of  dispo- 
sition, and  not  therein  before  disposed  of,  and  also  the  rever- 
sion in  fee  of  his  real  estates  in  the  county  of  Surrey  which 
are  in  settlement,  and  also  all  and  every  part  of  his  personal 
estate  of  what  nature  or  kind  soever,  not  thereby  before  dis- 
posed of,  (except  his  large  diamond  ring,  his  books,  manu- 
scripts, pictures,  drawings,  medals,  and  coins,)  unto^^ry 
HdUey  Lannoy  Richard  Coussmaker^  and  Wiliiam  Bray, 
their  heirs,  executors,  and  administrators,  according  to  the 
different  nature  and  quality  of  his  said  estates  respectively, 
in  trust  to  convey  and  assign  the  same  real  and  personal  es- 
tates respectively  and  all  the  savings  and  increase  thereof, 
unto  his  son  Henry  Edward  Austen,  his  heirs,  executors,  and 
administrators,  for  ever,  when  and  so  soon  as  he  should 
attain  his  age  of  twenty-one  years,  or  marry  before  that  age 
with  the  previous  consent  and  approbation  of  his  guardian 
or  guardians,  or  the  major  part  of  them  then  living :  but  in 
case'  he  should  marry  before  that  age  without  such  consent, 
*the  testator,  directed  his  said  trustees  immediately  on  such  [  *476  ] 
marriage  to  convey,  settle,  and  assure,  all  and  every  part  of 
his  said  freehold  and  copyhold  estates  to  the  use  of  his  said 
Vol.  VI.  K  K  son 
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son  for  his  life ;  remanider  to  tnist^s  to  preserve  eontn^ent 
remainders ;  remainder  to  the  first  and  every  other  son  of  the 
body  of  his  said  son  successively  in  tail  general;  and,  in  de« 
fiiult  of  such  issue,  to  die  use  of  the  first  and  every  other 
daughter  of  the  body  of  his  said  son  successively  in  tail  ge- 
neral ;  and  in  default  of  such  issue,  or  if  his  said  son  should, 
die  under  the  age  of  twenty-one,  without  having  been  mar- 
ried, then  in  trust  to  convey,  settle,  and  assure,  all  his  said 
fireehold  and  copyhold  estates  to  his  (the  testator's)  daughter 
FranoeSy  her  heirs  and  assigns  for  ever,  in  case  she  should 
attain 'the  age  of  twenty-three  years,  or  marry  before  that 
time  with  such  consent,  as  aforesaid :  but  if  she  should  marry 
before  that  time  without  such  consent,  then  he  directed  his 
said  trustees  immediately  on  such  marriage  to  convey,  settle, 
and  assure,  his  said  freehold  and  copyhold  estates  to  tlie  use 
of  said  daughter  Frances  for  her  life,  with  similar  remainders 
in  strict  settlement  to  her  sons  and  daughters  successively  in 
tail  general,  as  before  limited  jvith  respect  to  his  son ;  and  in 
defiiult  of  such  issue,  or  in  case  Frances^  should  die  under 
*  the  age  of  twenty-diree  without  having  been  married,  then 
with  similar  remainders  in  favor  of  his  otiher  daughter  EUxa- 
beth  and  her  children ;  und  if  she  should  die  uiider  the  age 
of  twenty-three  without  having  been  married,  then  to  the 
use  of  his  said  trustee  WiUiam  Bray^  his  heirs  and  assigns 
for  ever ;  and  in  case  his  said  son  should  not  attain  the  age 
of  twenty-one,  or  marry  before  that  age  with  such  consent  and 
approbation,  as  aforesaid,  then  he  directed  his  said  trustees 
to  convey  and  make  over  his  said  leasehold  estates  aiid  all 
and  every  other  part  of  his  personal  estate  above  devised  to 
them,  together  with  all  the  savings  and  accumulations,  that 
should  be  made  from  the  produce  of  his  real  and  personal 
estate,  as  aforesaid,  afiier  payment  of  legacies  and  the  pur- 
chase-money therein  after  directed,  unto  his  said  daugfatem  in 
equal  shares  and  proportions ;  each  such  share  to  be  an  interest 
vested  in  and  divided  and  delivered  to  them  respectively,  when 
and  so  soon  as  they  should  respectively  attain  the  age  of  twenty- 
three  years  or  marry  before  that  time  with  the  previous  con* 
sent  of  thdr  guardians,  as  aforesaid :  but  if  either  of  them  die 
before  the  age  of  twenty-^three,  or  marry  before  diat  age  with- 
out such  consent,  then  he  gave  her  part  or  share  to  her  sister 

if 
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if  die  atUin  the  age  ^  (wenty-diree  years/  or  marry  under  IBOl. 
that  age  with  such  consent;  and  if  neither  of  them  attain  the  j^^j^^^y 
fcige  of  tn^nty^^diree,  or  mwry  -imder  that  age  with  such  conr 
mat,  then  he  gave  both  such  parts  or  shares  to  such  grand-  Hals^y. 
iohild  of  him  (the  testator  )  fcyeither  of  iiis  aforesaid  daughters 
aB  should  at  the  death  of  the  survivor  of  them  entitled 
the  possession  of  his  aforesaid  real  estates  under  and  by 
|drtue.^>that  his  will;  and  if  there  should  be  no  such  grand- 
ch34i  then  he  gave  both  such  shares  to  the  person  or  per- 
Mnsy  who  at  the  death  of  die  i^urvivor  of  his  said  daughters 
diould  under  the  devises  aforesaid  be  entitled  to  his  afore- 
said real  estates. 

The  testator  then  taking  notice^  that  certain  estates  in  the 
county  of  Surrey,  •  settled .  previously  to  his  marriage,  would 
descend  to  his  two  daughters  as  tenants  in  common  in  failure 
of  hid  issue  male,  in  case  his  son  should  die  under  the  age 
of  twenty-one,  without  leaving  issue,  and  both  his  daughters 
(diould  be  then  living,  gave  to  Elizabeth  Austen,  or,  in  case 
of  her  death  under  twenty-one  to  the  person  or  persona 
entitled  to  her  share  in  his  settled  estates  the  sum  of  2000Li 
over  and  above  the  value  of  her,  his,  or  their,  share  in  the 
settled  estates,  on  conveying  such  share  to  his  daughter 
Frmneta;  to  be  settled  to  such  uses  (or  such  of  them  as 
should  be  then  capable  of  taking  eflfect)  as  above  declared 
of  hia  unsettled  estates;  and  he  directed,  that  his  trustees 
should  purchase  such  share  of  EUzabetb  or  her  heirs  in  the 
said  estates  in  settlement  in  manner  therein  directed ;  and  that 
mth  purehase-money  should  be  paid  out  of  the  trust  monies 
Aen  in  the  hands  of  his  trustees  under  tiie  trusts  aforesaid ; 
and- he  directed,  that  his  said  trustees  and  the  survivor^  ajiid 
Ins  heirs, .  executors,  and  administrators,  should  place  out 
all  the  savings  arising  or  to  arise  from' the  rents,  issues,  and 
pfoduce,  of  his  said  real  and  personal  estate,  until  his  said 
son  or  eldest  or  only  daughter  or  some  other  person  or  pet^ 
sons  should  be  entitled  to  a  conveyance  and  aaa^nment  and 
delivery  thereof  by  virtue  of  the  directions  aforesaid,  on 
Inortgages. 

The  testator  then,  after  the  usukl  clauses  of  indemnity  to 
-his  'tmirtees,  directed,  that  his  diamond  ring  and  all  his 
Ixxiks,  taiiemuscripfs^  pictures,  drawings,  medals,  and  cmns^ 

KK2  should 
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1801.       sliould  be  considered  as  heir-looms,  and  go  with  his  maaaon 
house  at  Shalford  to  *  his  children  and  their  issue  in  manner 

^USTBN 

above  limited ;  provided,  that  no  person  taking  an  estate  tail 
Halsby.  by  purchase  in  his  said  real  estate  under  the  limitations  afore- 
[  ^478  ]  said  should  be  entitied  to  the  absolute  interest  in  the  said 
.  chattels,  unless  he  or  she  should  attain  the  age  of  twenty-one, 
or  die  under  that  age  leaving  issue;  but  if  all  his  children 
should  die  without  issue,  as  aforesaid,  then  he  gave  and 
devised  his  said  ring,  printed  books,  pictures,  and  drawings, 
to  WiUiam  Bray,  and  his  manuscript  books,  medals,  and 
coins,  to  the  British  Museum,  except  duplicates  of  medals 
and  coins ;  which  he  gave  to  WiUiam  Bray.  Then  after  some 
farther  directions  upon  that  subject  he  gave  the  guardianship 
of  his  said  children  to  his  trustees,  until  their  respective  ages 
of  twenty-one  years;  and  directed,  that  if  any  of  the  trustees 
should  die  during  the  minority  of  his  said  child  or  children^ 
such  child  or  children  should  be  made  wards  of  the  Court  of 
Chancery.  Then  giving  legacies  of  100/^  each  to  the  wife 
of  Hahey  and  the  wife  of  Caussmaker,  he  appointed  his 
trustees  executors. 

The  will  did  not  contain  any  disposition  of  real  estate 
previous  to  the  general  devbe  to  the  trustees^ 

By  a  codicil,  dated  the  1st  of  November  1797,  duly  exe- 
cuted for  passing  real  estates,  the  testator  reciting,  that  the 
trustees  of  Mr.  Webb  had  proposed  to  sell  to  him  the  estate^ 
called  Titingf  in  Surrey^  in  case  of  his  death  before  he 
should  have  completed  the  purchase  directed  his  trustees  and 
executors  and  the  survivor,  &c.  to  make  or  complete  audi 
purchase  as  soon  as  might  be,  and  to  settie  the  said  estate^ 
when  purchased,  to  the  uses  in  his  will  directed  concerning 
his  other  estates ;  and  he  gave  them  power  to  apply  his  . 
personal  estate  to  that  purpose. 

The  testator  on  the  2d  of  November  1797,  contracted  for 
the  purchase  of  the  estate  mentioned  in  the  codicil  at  the 
price  of  7000/.^  and  the  timber  to  be  paid  for  at  a  valuation^ 
The  next  day  the  testator  died ;  leaving  his  son  and  heir  about 
the  age  of  thirteen,  his  daughter  Frances,  about  nineteen,  and 
Elizabeth  fifteen.  The  trustees  with  the  produce  of  the  sale 
of  a  leasehold  house  and  part  of  the  personal  estate  com- 
pleted the  puichase ;  and  paid  the  debts  and  die  small  legacies: 

but 


CASES  IN  CHANCERY. 


478 


le  pet^sonal  estate  being  so  far  exhausted  as  not  to  be 
to  the  other  legacies^  ^  the  bill  was  filed  on  behalf  of 
wo  daughters  against  their  brother  and  the  trustees; 
ig,  the  will  may  be  established,  and  the  trusts  performed ; 
count  and  application  of  the  personal  estate;  that  the 
iflTs  legacies  may  be  secured;  and,  in  case  the  personal 
applicable  to  the  payment  of  the  legacies  shall  be  in- 
eiit,  that  the  deficiency  may  be  made  good  out  of  the 
and  profits,  interest  and  dividends,  of  the  real  and  per- 
estate,  and  the  savings  and  accumulations  thereoi^  until 
efendant  Austen  shall  be  entided  to  have  the  possession 
red  to  him  according  to  the  will;  and  in  case  all  such 
aforesaid  as  are  applicable  to  die  payment  of  the  lega- 
lall  fall  short,  and  be  found  insufficient,  then  that  the 
»Btates  devised  by  the  will  and  codicil  may  be  declared 
barged  with  the  payment  of  the  legacies;  md  that  the 
mcy  may  be  raised  out  of  the  real  estate;  that  the  con- 
fer the  purchase  of  the  estate,  called  Titing^  may  b^ 
eted;  and  the  purchase-money  paid  out  of  the  testa- 
sasehold  and  personal  estates  specifically  bequeathed,  apd 
im  the  other  personal  estate ;  in  order  that  the  persopal 
may  be  applied  in  payment  of  the  legacies ;  that  the 
nee  for  maintenance  may  be  directed  to  be  taken  whQ% 
he  rents  of  the  freehold  and  copyhold  estates  only; 
bat  the  residue  of  such  rents,  and  the  interest  of  tihe 
residue  of  the  personal  estate,  and  all  savings  and  accu- 
ons  of  the  real  and  personal  estates,  and  the  income 
reduce  thereof,  until  the  Defendant  ^fM^^i»  shall  be  en- 
to  have  the  possession  delivered  to  him  according  to  the 
nay  be  appropriated  and  applied  to  the  payment  of  the 
»;  and  that  the  assets  may  be  marshalled  accordingly; 
lat  a  proper  mamtenance  may  be  directedi  ^« 


1801. 


Austen 

Hai^by. 
[♦479  ] 


>  trustees  by  their  answer  stated,  that  the  personal  estate 
^n  so  far  exhausted  by  the  payment  of  the  debts  and 
1  expences,  and  the  purchase  of  the  estate,  called  Tiiing, 
he  remainder  will  not  be  sufficient  to  pay  the  legacies, 
the  printed  and  manuscript  books  and  medals  shall  be 
or  unless  the  Defendants  shall  be  authorized  to  pay  for 
luitenance  out  of  the  rents  and  profits  of  the  fireehold 

and 


Austen 
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knd  copyhold  estates,  and  to  apply  the  surplus  of  the  reoW 
and  profits  thereof  with  the  rents  of  a  leasehold  houie  and 
the  interest  and  produce  of  the  other  parts  of.  the  personal 
estate  and  the  accumulations  thereof  in  payment  of  the  legar 
des. 


[  480  ]  The  cause  came  on  for  farthet  directions.  By  the  Maste^V 
f^port  it  appeared,  that  the  personal  estate  was  defident^  in 
consequence  of  the  drcumstances  stated  by  the  answer:  hot 
ihat  the  accumulations  of  the  rents  and  profits,  interest  and 
diyidends,  would  be  sufficient  to  answer  the  legacies. 

Mr.  Mansfield  and  Mr.  Hally  for  the  Plaintiffs. 

Upon  the  question,  out  of  what  fund  the  deficiency  of  the 
personal  estate  is  to  be  answered,  fibrst  as  to  the  general 
charge,  every  thing  contained  in  the  previous  part  of  the  wiB 
iflay  be  considered  a  disposition  both  of  the  real  and  the  per- 
sbnal  estate  to  the  amount- of  the  charge;  and  the  devisee 
takes  only  the  residue.  That  construction  is  not  too  great  a 
strain.  If  a  legacy  was  given,  and  then  all  the  residue  not 
before  disposed  of,  and  nothing  but  that  legacy  was  before 
disposed  of,  and  there  was  no  personal  estate :  that  would  be 
held  a  real  devise  of  so  mnth  of  the  estate  as  would  answer 
the  amount  of  that  legacy.  By  this  will  both  real  and  per- 
sonal estates  are  given  in  the  same  sentence;  and  the  accu- 
mulation from  the  real  and  personal  estates  is  given  over  in 
one  event  expressly  subject  to  legacies. 

Upon  the  other  question,  there  is  a  great  difference  in  mar- 
shalling against  an  estate  descended  and  an  estate  devised.  This 
is  the  case  of  an  estate  descended.  A  devise  can  operate  only 
upon  the  estates  the  testator  actually  has  at  the  date  of  the 
will;  and  in  this  instance  the  testator  according  to  the  wiNpds  of 
the  statute  (20)  heul  not  the  land  either  by  a  legal  or  an  equit- 
able tide.  In  Langford  v.  Pitt  ( 21 )  it  was  decided,  that  an 
estate  contracted  for  after  the  date  of  the  witt  cannot  pass  by 
the  Will.  Then,  where  one  party  has  a  right  to  resort  to  two 
fiinds,  and  the  other  has  one  only,  the  Court  marshals;  making 
an  arrangement,  that  will  provide  for  the  payment  of  every 

claimant 

(20)  3i  Hen.  MIL  c  1.  (21)  2  P.  Will.  e». 

S4  Hen.  VIII.  c.  5. 
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daimanL  The  vendor  of  this  estate  had  a  right  in  equity  to 
resort  to  the  estate  aoM  for  the  payment  of  his  purchase-money. 
If  any  di^rence  arises  firom  taking  a  security  for  his  money, 
none  waa  taken  in  this  case.  That  the  vendor  has  such 
right  is  proved  by  Chapman  v.  Tanner  (  ) ;  and  even  the  cir- 
cumstance of  taking  a  security  has  been  held  not  to  destroy 
the  right.  Lord  Hardwicke  did  the  same  thing  in  effect 
in  PoUexfen  v«  Moore  (S3  \  a  perplexed  case ;  and  in  Walker 
*v.  Pretwick  the  case  of  a  ship,  his  Lordship  lays 

down  the  isame  doctrine  as  to  land ;  which  is  followed  by 
Lord  Loughborough  in  Blackburn  v.  Greg8on{^)\  where 
bonds  were  taken,  and  part  of  the  money  was  paid.  At  the 
death  of  this  testator  no  part  of  the  purchase^oney  was 
paid ;  and  no  security  whatsoever  was  taken.  Unless  a  re- 
publication took  place  after  the  contract,  *the  will  could  not 
dispose  of  this  estate.  Thereforie  this  is  a  descended  estate ; 
and  the  daim  of  marshalling  is  made  against  the  heir.  If 
there  is  a  right  to  resort  to  two  funds,  there  is  no  difference, 
by  what  title,  whether  legal  or  equitable ;  and  there  are  cases 
of  legacies  charged  upon  land,  which  being  paid  out  of  the 
personal  estate  gave  the  common  legatees  a  right  upon  the 
real  estate :  Masters  v.  Masters  {26).  The  Court  will  struggle 
i^piinst  such  an  accident  as  this.  This  testator  had  as  much 
intention,  that  the  legacies  should  be  paid,  as  to  give  the 
devised  estates. 


1801. 
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[  •481  ] 


Mr.  RomiUy  and  Mr.  NewboU^  for  the  Defendant  the 
son. 

'  As  to  a  general  charge,  it  is  impossible  to  imply  such  an 
intention  upon  this  will.  Besides,  there  is  something  to  satisfy 
the  words    not  therein  disposed  of    viz.  the  direction,  that 

the 

(M)  1  Fern.  267.  Post,  752,  (23)  3  272.  See  Mr.  iSif^- 
in  Nairn  v.  Prctose,  the  hen  was  den's  obserTations  on  that  case, 
lost  by  taking  stock  by  wsy  of  Law  of  Vend.  Sf  Purch.  5th  edit, 
pledge ;  but  withoat  determiniDg 


the  general  qaestion,  whether 
any  secority  would  have  that 
effect.  See  Mackreth  v.  <%m- 
mons,  post,  Vol.  XV,  329,  aud 
the  references. 


(24)  2Fe9.  622. 

(25)  1  Bro.  C.  C.  420. 

(26)  lP.IFi«.42l. 


481 


CASES  IN  CHANCERY. 


1801. 

AVSTEH 
V. 

Halsby. 


[  ♦482  ] 


the  maintenance  and  education  shall  come  out  of  the  tents 
and  profits,  &c.  The  words  relied  on  occur  only  upon  the 
disposition  in  the  event  of  the  son  dying  under  twenty-one, 
and  not  having  married  before  that  age  with  consent;  and 
then  the  word  legacies'*  may  be  referred  to  the  personal 
estate.  But  it  might  be  the  intention,  that  in  that  event 
these  legacies  should  be  paid  out  of  the  accumulation:  an 
intention  not  improbable,  upon  the  supposition,  that  the  real 
estate  was  to  go  to  other  persons  than  his  son :  but  it  does 
not  follow,  that  the  testator  intended  that  charge  against 
his  son. 

The  other  question  is  the  only  one  of  any  difficulty.  It  is 
said,  this  is  a  case  of  marshalling  against  an  heir,  because 
the  contract  for  the  purchase  of  this  estate  was  made  after 
the  will :  but  can  ttiere  be  a  doubt,  that  the  codicil  directing 
his  executors  to  apply  his  personal  estate  in  that  purchase 
and  to  settle  the  purchased  estate  upon  his  heir  at  law  is  a 
disposition  to  take  effect  ?  A  testator  may  direct,  that  a  thing 
mfay  be  purchased  and  given  to  a  *  legatee :  as  in  all  cases, 
where  a  legacy  is  said  to  be  of  quantity,  and  not  specific 
So  he  may  direct  stock  to  be  purchased.  This  must  therefore 
be  considered  marshalling  against  a  devisee ;  and  it  is  settled 
by  many  decisions,  that  there  can  be  no  marshalling  as  be- 
tween a  legatee  and  a  specific  devisee :  Clifton  v.  Burt  (  27  )• 
Forrester  v.  Lord  Leigh  ( 28  ).*  Both  are  equally  objects  of 
bounty.  This  testator  has  expressly  directed  his  personal 
estate  to  be  applied  in  purchasing  this  real  estate,  to  be 
settled  on  his  son.  I  do  not  know,  that  the  doctrine  of  mar- 
shalling has  ever  been  applied  against  an  heir  in  a  case  of 
this  kind.  There  is  a  material  distinction  between  the  com- 
mon cases  of  marshalling  by  the  equity  of  thi?  Court  and  a 
case  of  this  species:  the  testator  looking  forward  to  his 
situation  of  purchaser  of  this  estate,  and  directing  the  appli- 
cation between  those,  who  are  to  take.  PoUexfen  v.  Moore 
is  a  very  complicated  case,  and  difficult  to  follow :  but  Lord 
Hardwicke  seems  to  say,  that  equity  subsists  only  between 
the  vendor  and  vendee;  and  does  not  extend  to  a  third 
person.  The  decision  does  not  quite  agree  with  that.  The 
disappointment  of  a  legatee  is  a  case,  that  always  happens, 

where 

(27)  1  P.Will  078.  (28)  Amh.  171. 
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where  there  is  a  disposition  of  property  without  ascertaining, 
what  it  is.  It  is  impossible  for  the  Court  to  go  upon  such  a 
ground. 

Upon  the  fiu^  of  the  will  there  is  no  intention  to  charge 
tiie  real  estate  with  the 'legacies ;  and  it  is  impossible  to  give 
the  legatees  a  right  to  have  this  estate,  specifically  directed 
to  be  purchased  and  settled,  sold  again. 


1801. 

AUSTRN 
V. 
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'  Mr.  Mansfield^  in  Reply. 

It  is  objected,  that  the  provision  for  the  payment  of  the 
legacies  out  of  any  fund  arising  firom  the  real  estate  is  to  be 
found  only  in  one  part  of  this  will :  but  that  shews,  the  tes- 
tator thought,  he  had  charged  both  funds.    The  expression 

after  payment  of  legacies "  supposes  a  precedent  charge ; 
and  shews,  the  testator  thought  that  fund  Uable  to  pay  the 
legacies,  though  not  expressly  charged  by  him.  Though  this 
direction  as  to  the  accumulation  is  expressed  only  in  the 
event  of  the  death  of  the  son  and  the  daughters  taking  the 
estate,  the  testator  must  be  supposed*  to  have  the  same  in- 
tention as  to  all  of  them,  that  the  accumulation  should  be 
laid  out  in  the  same  manner :  tiiat  is,  minus  the  legacies. 

As  to  the  other  question,  it  ds  said,  such  an  equity  has 
never  been  raised  between  a  devisee  and  a  legatee.  That  is 
not  the  law  of  this  Court.  Where  a  mortgagee  upon  a  de- 
vbed  estate  has  been  satisfied  out  of  the  personal  estate, 
that  shall  not  defeat  a  legacy  (S9).  A  mortgage  constitutes 
a  lien  :  a  bond  does  not;  and  therefore  there  is  a. distinction. 
But  there  is  no  difference  as  to  marshalling  between  legal 
and  equitable  liens. 


[468] 


Lord  Chancellor  stating  the  will  delivered  his  opinion. 
There  are  three  points:  1st,  Whether  the  deficiency  of  the 
personal  estate  to  answer  the  legacies  is  to  be  made  good  out 
Df  the  fund  arising  from  the  accumulation  of  the  real  and 
personal  estate:  2dly,  Whether  tiie  legacies  are  charged 
Qpon  the  real  estate :  3dly,  If  not,  whether  the  legatees  can 

stand 

<29X  Qa^/  V.  Mead,  1  P.  WilL  to  CUfUm  v.  Burt.  HamiUom  v. 
093.  See  I  P.  WW,  680,  other  Warky,  ante.  Vol.  II,  02.  3  J?ro. 
cases  collected  in  Mr.  Cox's  note    C.  C  199. 


May  20th. 
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stand  in  the  place  of  die  vendor  of  the  estate,  directed  by 
the  codicil  to  be  porchiased,  in  respect  of  his  Hen  upon  the 
estate  for  his  purchase-money. 

Upon  the  question,  whether  the  legacies  are  charg^  upon 
the  bulk  of  the  real  estate,  it  would' be  going  fieurther  than 
any  of  the  cases  has  yet  gone,  to  say,  that  they  are  charged. 
Where  a  child  would,  be  unprovided  for,  one  is  afraid  of  the 
inclination  to  struggle  for  that  construction ;  for  it  b  struggle : 
but  no  case  has  gone  the  length  of  determinii^,  that  words, 
which  are  capable  of  being  otherwise  satisfied,  as  these  are, 
would  amount  to  such  a  charge  by  implication.  I  have  a 
private  persuasion,  that  the  testator  thought,  these  legacies 
were  charged :  but  I  cannot  act  upon  it« 


Upon  the  next  question,  whether,  supposing,  the  legacies 
are  not  charged  upon  the  real  estate,  this  purchased  estate 
may  by  circuity  be  made  answerable  to  the  legacies,  PoUexfet^ 

Moore  is  the  only  case  cited :  but  without  that  authority 
I  consider  it  clearly  settled,  that  the  vendor  has  a  lien  for  the 
purchase-money,  while  the  estate  is  in  the  hands  of  the  vendee: 
I  except  the  case,  where  upon  the  contract  evidently  that 
lien  by  impUcation  was  not  intended  to  be  reserved  (30). 
[  ♦484  ]  That  is  in  equity  very  like  a  charge ;  ♦  and  the  cases  of  mar'- 
shalUng  seem  to  have  gone  this  length ;  that,  where  there  ia 
a  charge  upon  an  estate  descended,  a  legatee  shall  stand  in 
the  place  of  the  person  having  tliat  charge,  resorting  to  the 
personal  estate  ( 31 ) ;  and  I  do  not  think  a  power  to  apply 
the  personal  estate,  which  is  all  that  is  given  by  this  codicils 
amounts  to  a  command,  leaving  no  discretion  to  the  trustees. 
There  is  a  difficulty  here  from  the  circumstance,  that  the  es- 
tate purchased  has  not  descended,  but  is  devised;  and  there 
is  a  difference  in  marshalling  as  to  that.  In  this  instance  it 
is  devised  to  the  heir  with  many  remainders  over.  It  may  be 
found  difficult  for  the  legatees  by  means  of  this  circuity  to 
find  a  fund  for  payment. 

But  I  shall  give  no  opinion  upon  that;  for  the  savings  being 
sufficient  with  the  bulk  of  the  personal  estate  to  pay  the 

legacies, 

(30)  Post,  Nairn  v.  Prmcse,      (31)  Post,  Tiimmer  v.  Bagne, 
753.  3Iackretfiv,Symmon$,\ol    Vol.  IX,  200. 
XV,  320. 
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legB/dSB,  aicoop^Bg  to  the  true  meaning  of  this  will  those  iMf  # 
savings  are  the  fund«  In  a  case,  that  has  not  happened,  it 
is  quite  cleaF,  th^  are  the  fund:  viz.  the  case  of  the  son 
dyings  before  he  takes  the  bulk  of  the  savings*  As  to  the 
daughters,  one  might  live  to  take  the  fSond  two  years  after 
the  death  of  the  other,  who  might  have  attained  the  age  of 
twenty-one,  and  have  become  entitled  to  the  legacy.  So 
both  the  daughters  might  die,  before  either  became  entitled 
to  diat  fund  of  the  savings ;  which  in  that  case  is  ^ven  over 
to  others.  Upon  the  whole  will  J  am  of  opinion,  the  tes- 
tator meant  the  same  in  the  case,  that  has  happened,  as  in 
that  clause;  that  whoever  takes  that  fund  shall  take  it  subject 
to  the  legacies.  The  rents,  and  profits,  interest  and  divi- 
dends, are  made  one  joint  fund  for  the  maintenance;  and  . 
if  it  is  taken  out  of  the  personal  estate,  I  must  suppose,  he 
meant,  that  if  hb  daughters  should  die,  having  attained  ihe 
age  of  twenty-one,  and  received  maintenance  out  of  the  per- 
sonal estate,  there  must  have  been  an  account  against  the 
aceumulation  of  the  real  estate,  to  apportion  it;  to  the  intent 
of  reserving  the  interest  of  the  personal  estate  for  the 
capital  of  the  legacies.  Though  the  same  words  after  payr 
"  ment  of  legacies*'  are  not  in  the  clause  giving  the  savings 
to  the  son,  as  they  are  in  those  giving  them  to  the  daughters^ 
yet,  attending  to  the  other  clause,  and  taking  the  three 
passages  together,  the  legacdes  are  to  come  out  of  that  fund 
of  the  savings,  if  they  are  sufficient ;  as  they  are. 

Therefore  declare  accordingly:  but  I  give  no  opinion,  whe-      [  485  ] 
ther  the  legacies  are  a  charge  upon  the  real  estate,  or^  could 
be  worked  up  to  that  effect  by  marshalling. 


TWOGOOD  V.  SWANSTON. 


1801. 
Abo.  2Ui. 

^HIS  cause  arose  out  of  the  bankruptcy  of  Mills,  Warring^    A  bankmpt 
ton,  and  Swanston;  the  accounts  in  which  were  ex-  P^ndingscom- 

tremely  * 
^  nght  to  an  m- 

spection  in  respect  of  the  sarplns;  and  the  Lord  Cfumeelht  will  take  care, 
that  at  the  close  of  it  he  shall  have  jastice :  but  in  this  case  the  bankrupt 
was  not  permitted  to  surcharge  and  falsify  in  the  Master's  offlce  the  accounts 
settled  by  the  commissioaers  long  ago :  though  palpable  enrors  specifically 
fM>iptSd  oQt  by  a  short  petition  would  be  rectified. 
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tremely  complicatj^ :  but  the  result  was  a  surplus  after  pay* 
ing  20s.  in  the  pound  (32).  Swanston,  the  surviving  bank- 
rupt, being  dissatisfied  presented  a  petition  ix\  the  cause ;  the 
object  of  which  was  to  be  at  liberty  to  surcharge  and  fidsify 
the  accounts ;  including  those  settled  by  the  Conunissioners, 
before  the  bill  was  filed.  The  petition  stated  some  errors; 
which  were  admitted. 


Mr.  Mansfield  and  Mr.  Cox  in  support  of  the  Petition  said, 
that  the  common  practice  of  passing  accounts  before  the 
Commissioners  is  for  the  assignees  to  prove  them  upon  their 
oath  merely:  but  the  Commissioners  do  not  examine  into 
them,  unless  particular  objections  are  pointed  out. 

Lord  Chancellor. 
In  this  case,  as  it  frequently  happens,  it  was  necessary  for 
the  Lord  Chancellor,  sitting  in  bankruptcy  to  call  in  aid  his 
general  jurisdiction.  There  is  no  doubt,  that  under  the  ge- 
neral direction  of  the  statutes  relative  to  bankruptcy  to  take 
due  order  of  the  bankrupt's  estate  a  duty  arises  to  the  bank- 
rupt as  well  as  to  the  creditors;  not  for  the  purpose  of  enabling 
him  to  harass  them,  but  for  the  purpose  of  doing  him  justice, 
and  particularly  of  informing  him,  what  creditors  have  de- 
mands upon  his  estate ;  and  the  Chancellor  must  give  him  the 
benefit  of  an  inspection,  and  at  his  instance  as  well  as  that  of 
the  assignees.  The  interest  of  the  creditors  makes  the  ac-- 
count  settled  by  the  Commissioners  an  account  of  very  high 
[  ^  486  ]  charac^r ;  for  they  have  ^  an  interest  to  shut  out  every  one 
they  can.  But  it  does  sometimes  happen,  that  there  is  a 
surplus  to  come  to  the  bankrupt ;  and  if  that  is  foreseen  by 
the  creditors,  it  is  well  known,  they  are  quite  indifferent  be- 
yond the  20s.  in  the  pound;  and  to  say,  the  bankrupt  is  not 
to  have  an  opportunity  of  examining  into  such  questions, 
would  be  great  injustice.   Therefore  pending  the  Commission 

there 

(82)  In  coDseqoence  of  that  132.  Ex  parte  Champum,  Ex 
interest  was  given  upon  sach  parte  Hankey^  3  Bro»  C.  C.  436, 
debts  as  either  upon  the  face  of  504.  In  Ex  parte  MiUs,  ante, 
the  secority  or  by  force  of  the  II,  295,  those  orders  by  Lord 
contract  carried  interest.  See  ThurUno  were  upon  a  re-hearing 
Ex  parte  Morris,  ante.  Vol.  I,   affirmed  by  Lord  Bmfyn. 
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lli^  might  be  many  applications^  that  ought  to  be  complied'  180t. 
mth  by  the  Commissioners ;  and  at  the  conclusion  the  Chan- 
eeUor  ¥rill  fiul  in  taking  due  order  as  to  the  bankrupt's  estate, 
unless  he  has  pending  that  administration  secured  at  the  close 
of  it  the  means  of  doing  full  justice  to  the  bankrupt.  If  the 
bankrtipt  is  not  pending  the  Commission  to  have  an  inspection^ 
that  he  may  know,  who  is,  and  who  is  not,  to  be  admitted  a 
creditor^  how  is  it  possible,  that  he  should  not  at  the  close  of 
the  concern?  Otherwise  it  follows  of  necessity,  that  the 
assignees  must  pay  dividends  according  to  the  order  of  the 
CommissionerB,  whether  right,  or  improvidently  made.  If  the 
bankrupt  can  at  the  close  of  the  Commission  shew,  they  were 
improvident,  what  is  the  Court  to  do?  Is  the  assignee  to  be 
personally  answerable,  having  paid  under  the  order  of  the 
Commissioners  ?  If  such  a  case  could  be  raised  against  assignees, 
is  it  possible  to  raise  such  a  case  against  a  surviving  assignee? 
He  represents  the  estate  in  all  points,  to  which  justice  requires 
that  he  should  represent  it:  but  if  all  of  them  paid  these 
dividends  wrongfiilly,  is  the  bankrupt,  or  are  the  creditors, 
by  a  short  petition  to  establish  that  equity  only  against  the  sur- 
Timg  assignee,  and  to  make  him  pay  all ;  taking  his  remedy, 
as  he  can,  against  the  representatives  of  those,  who  are  dead  ? 
As  to  errors  in  the  account,  the  question  is  not  to  be  dis- 
cussed agiunst  the  surviving  assignee  alone,  but  in  a  case 
bringing  all  parties  forward,  and  furnishing  questions  of  equity 
to  be  decided  upon  all  the  circumstances.  It  cannot  be  got 
at  in  this  way. 

Then  as  to  surcharging  and  falsifying,  there  is  a  clear  dis- 
tinction between  the  accounts  previous  and  subsequent  to  1789. 
The  rule  of  the  Court  as  to  surcharging  and  fakifying  cer- 
tainly is  to  state  error  enough  upon  the  bill  to  shew,  there  is 
reason  for  it.  He  proves  some  of  those  errors ;  and  gets  a 
decree.  It  is  said  here,  they  have  proved  an  error  of  150/., 
another  of  100/. ;  and  are  likely  to  prove  another  as  to  S60/. 
I  pass  over  another  error;  *  as  it  is  matter  of  the  subsequent  [  *487  ] 
accoimt,  and  matter  of  exception.  That  is  the  rule :  but  I 
must  recollect  this  case ;  and  looking  at  it  as  at  the  time  of 
the  bill  filed,  it  was  an  account  settled  in  the  administration 
of  bankruptcy,  as  to  dividends  paid ;  with  regard  to  which  it 
would  be  monstrous  to  permit  the  bankrupt  under  these  cir- 
cumstances 
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cumstances  to  surcharge  and  falsify,  or  to  charge  the  assii^ 
nees.  It  is  an  account  settled  under  the  authority  of  the 
Chancellor,  and  in  view  of  the  Conunissioners ;  and  it  is 
proved  by  affidavit,  that  to  a  certain  degree  SwanHon  had  an 
intercourse  with  the  estate  during  the  Commission*  I  do  not 
.Bay,  palpable  errors  are  not  to  be  set  right :  but  for  the  be- 
ilefit  of  all  parties  I  will  not  let  them  go  into  the  Master  s 
Office  for  the  chance  of  finding  errors.  The  Master  would 
1>e  trying  questions  upon  a  great  mincer  ofr  items,  which  he 
would  not  be  intended  by  the  Chancellor  to  try.  Therefore, 
•the  party  undertaking,  that  Swanston  shall  have  credit  for 
diese  sums,  there  is  no  reason  to  send  it  to  the  Master  at  all ; 
fir  all  the  rest  is  open  to  exception :  but  if  Swamton  can  by 
«  short  petition  state,  what  items  ought  to  be  expunged  upon 
dear  grounds,  I  do  not  say,  I  would  not  hear  him :  but  it  is 
not  right  with  regard  to  his  assignee,  if  after  having  passed 
his  accounts  in  thb  way  before  the  Commisdoners,  I  should 
<flend  him  to  an  account  to  the  extent,  to  which  that  obtains 
jn  the  Master's  Office.  I  shall  give  nio  costs  in  such  a  case. 
I  think  it  quite  enough  merely  to  give  permission  to  make  an 
.application  to  the  Court,  as  to  such  items  as  he  can  specifi- 
cally point  out. 


The  petition  was  dismissed  upon  an  undertaking  to  give  up 
the  sum  of  105/.  &c.  admitted  to  be  errors,  and  subject  to 
exceptions  as  to  the  subsequent  account. 


[  488  ] 

1801.  ANGERSTEIN  v.  HUNT. 

Nov.  21ft. 

Upon  breach   JpREVIOUSLY  to  the  vacation  an  injunction  had  been 
of  an  injanc-        granted  to  restrain  the  Defendant  from  ploughing  up  a 
lion,  restrain-  rabbit-warren  farther  than  was  necessary  for  the  sustenance 
ing  an  act,        ^iie  rabbits, 
the  proper 

course  is  personal  service  of  notice  of  motion,  that  the  Defendant  shall 
stand  committed :  not  the  practice  to  move,  that  he  shall  shew  cause,  why 
he  shall  not  stand  committed. 
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Mr.Jtomllytat  die  Plaintaff  moved,  that  the  Defieiidaikt  1861; 

should  shew  cause,  why  he  should  not  stand  comntttted  for  , 
breach  of  the  injunction :  upon  affidavits,  that  he  had  ploughed  „^ 
msp  thfaty  acres;  and  was  proceeding  farther.  HuN7.«. 

Lord  Chancbllor^ 
It  is  not  the  practice  in  this  Court  for  a  man  to  shew  cause, 
why  he  diould  not  stand  committed.    The  motion  ought  to 
be,  that  he  shidi  stand  committed  for  breach  of  the  injunc- 
tion; and  it  ought  to  be  madfe  upon  personal  (  3S  )  service  upon 
Um,  that  the  Court  will  be  moved  for  that  purpose.    Where    Where  the 
the  injunction  is  to  do  a  thing,  the  course  is  to  move '^or  an  injunction  is 
order,  that  he  shall  do  it  by  a  particular  day,  or  stand  com-  *®  ^®  * 
nutted.    But  this  is  not  to  do  a  thing*    The  proper  mode    ^  course  is 
-a.     4»       .11  ^  1 .      .1.11^       ^c  move,  that 

Cberefore  will  be,  to  serve  him  with  notice,  that  me  l^ourt  ^  ^ 

will  be  moved,  that  he  shall  stand  committed.  ^  particular 

day,  or  stand 

(33)  EUertom  v.  Thinks  Umc^  Wulk.  876.  committed. 


Rolls. 
180lL. 

CAFFREY  r.  DARBY.  Nov.  lUk, 

JAMES  CAFFREY,  bemg  possessed  of  a  public-house  in  Trustees 

Si.  Giles's,  as  assignee  of  a  lease  for  twenty-five  years  charged  with 
from  Ladff  Day  1786  at  the  yearly  rent  of  60/,,  died ;  having  a  los*  oec^-^ 
by  his  will  bequeathed  to  his  wife  all  and  every  thmg  he  was  ^^^^^  by  their 
A^n  possessed  of,  and  all  monies  due  to  him  for  the  sole  use 
of  his  wife  and  children.    Administration  with  the  will  an- 
nexed  was  granted  to  his  widow ;  who  took  possession  of  the  p^pt  motivs. 
stock  in  trade,  and  carried  on  the  business.  The  costs 

By  indentures,  dated  the  11th  of  Jidy,  1789,  reciting,  that  followed  of 
Amn  Cqffrey  was  desirous  of  making  a  provision  for  her  four  course, 
children   to  the  extent  of  the  property,  which  her  late  hue-     [  ^489  ] 
band  died  possessed  of ;  that  a  marriage  was  agreed  on  between 
b^  and  Peter  Priest ;  and  in  order  to  secure  the  provision  in- 
tended it  was  agreed,  that  the  lease,  the  stock  in  trade,  and 
effects  and  household  goods,  whi^h  Ann  Cqffrey  was  then  in 
possession  of,  and  which  were  the  property  of  her  late  hus- 
band, should  be  assigned  and  made  over  to  John  Darby  and 

William 
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William  Bedells ;  Ann  Caffrey  with  the  consent  of  Prieti  as- 
signed all  her  estate  in  the  premises,  with  the  lease,  and  all 
the  stock  in  trade,  household  goods,  and  aQ  other  goods  and 
chattels,  the  property  of  her  late  husband,  to  Darby  and 
Bedells,  their  executors,  &c. ;  upon  trust,  that  they  should 
stand  possessed  thereof  as  a  security  for  raising  the  sum  of 
800/. ;  to  be  applied  and  disposed  of,  as  after  mentioned :  that 
is  to  say ;  as  soon  as  said  800/.  or  any  part  thereof  should 
be  raised  by  sale  of  said  pr^nises  or  some  part  thereof,  or 
by  the  payment  of  Priest  to  the  trustees,  the  same  were  to  be 
from  time  to  time  invested  in  the  public  funds  or  upon  mort-' 
gage,  the  security  to  be  approved  by  the  trustees,  or  the  sur- 
vivor, his  eitecutors,  &c.  in  their  names ;  upon  trust,  that  ihej, 
Darby  and  Bedells,  and  the  survivor,  &c.  should  receive  the 
dividends  or  interest  arising  from  said  800/.  or  so  much  thereof 
.  as  should  from  time  to  time  be  invested,  as  aforesaid ;  and 
after  the  receipt  thereof  pay  the  same  into  the  hands  of  the 
siud  Ann  for  and  during  her  natural  life,  to  and  for  her  sole 
use  and  benefit;  whose  receipts  alone  notwithstanding  her 
coverture  should  from  time  to  time  be  good  and  sufficient  dis- 
cbarges ;  to  the  intent,  that  the  same  should  not  be  at  the 
disposal  of  or  subject  or  liable  to  the  controul,  debts,  for- 
feitures, or  engagements,  of  said  Peter  Priest  or  any  after- 
taken  husband,  but  only  at  her  own  separate  disposal :  and 
from  and  after  the  rabing  and  investing  said  800/.,  as  afore- 
said, then  upon  trust  to  transfer  said  premises  unto  Peter 
Priest,  his  executors,  &c.,  for  his  own  benefit;  and  as  to 
the  said  800/.  so  to  be  raised  and  invested,  as  aforesaid,  from  . 
and  aft;er  the  decease  of  said  Ann  upon  farther  trust,  that  the 
trustees  should  pay  the  interest  and  produce  of  said  800/L 
or  such  part  thereof  as  should  be  invested,  as  aforesiud,  in 
and!  about  the  maintenance  and  education  of  her  said  children 
in  such  manner  as  the  trustees  should  think  most  proper, 
until  James  Caffrey  should  attain  the  age  of  twenty-one,  and 
Ann,  Catherine,  and  Elizabeth,  Caffrey,  should  attain  that 
age,  or  be  married;  and  then  that  they,  the  trustees,  should 
pay  and  transfer  ♦  said  800/.  or  so  much  thereof  as  should  be 
so  invested,  as  aforesaid,  to  and  among  the  said  children 
in  equal  shares  and  propoi^jtions,  to  the  sons  at  the  age  of 
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twCtatjr-one,  and  tot  the  daughters  at  that  age  or  marriage, 
which  should  first  happen ;  with  a  provision  for  survivorship 
among  them  in. the  event  specified ;  and  if  all  of  them  should 
die  in  the  life-time  of  their  mother  without  leaving  issue,  then 
upon  trust  to  pay  or  transfer  the  same  unto  Peter  Priest^ 
his  executors,  &c. :  Provided,  that  so  long  as  Peter  Priest 
or  his  assigns  should  pay  into  the  hands  of  the  trustees  not 
less  than  100/.  a-year,  which  was  to  be  invested  in  Govem- 
ment  or  other  good  securities  upon  the  trusts  aforesaid  in 
part  of  said  800/.,  so  agreed  to  be  invested,  until  the  whole 
of  said  800/.  should  be  invested  upon  the  trusts  and  for  the 
purposes  aforesaid,  it  should  be  lawful  for  said  Peter  Priest 
to  possess,  occupy  and  enjoy,  said  premises  thereby  assigned, 
and  to  make  use  of  the  stock  in  trade,  household  goods,  and 
e&cts ;  so  that  a  stock  of  equal  worth  of  said  Peter  Priest 
was  kept  iip ;  which  together  with  the  other  estate  would  be 
sufficient  to  answer  said  800/.  or  such  part  thereof  as  might 
not -be  invested  upon  the  trusts  aforesaid. 

The  marriage  took  place  soon  afterwards;  and  Priest  took 
possession  of  the  hoUse,  stock  in  trade,  furniture,  and  effects, 
mentioned  in  the  indentures;  and  continued  to  carry  on  the 
business  (rom  July  1789  till  the  11th  of  July,  1797.  Darby 
had  received  from  him  on  the  28th  of  June,  1791,  on  ac- 
count of  the  trusts  of  the  settlement  100/.  by  different  pay- 
ments; and  on  the  19th  of  May,  1792,  the  farther  sum 
of  100/.  also  by  different  payments;  and  on  the  30th  of 
Julyf  1793,  501.  more;  which  sum  of  ^0/.was  the  whole 
diat  was  received  on  account  of  the  trust.  In  1797  Priest  be- 
came insolvent;  and  on  the  9th  otJuly,  1797,  being  two  days 
before  the  last  instalment  ought  to  have  been  paid,  the  trus- 
tees took  possession ;  and  on  the  next  day  Priest  absconded  ; 
and  a  commission  of  -bankruptcy  soon  afterwards  issued  against 
him.  The  assignee  under  the  commission  disputing  the 
right  of  the  trustees,  it  was  agreed,  that  the  premises  should 
be  sold  without  prejudice.  The  trustees  accordingly  pro- 
ceeded to  a  sale  of  the  house;  which  produced  405/.  The 
assignee  under  the  commission  received  445/.  18^.  by  the 
sale  of  the  household  goods,  fixtures,  and  .  stock  in  trade; 
and  the  household  goods  and  fixtures  having  been  valued 
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af  2?67.  ed.y  the  trustees  brought  ah  we&m  ugainrt 
the  assignee  for  ^  much  of  that  sum  as  would  with  the  ether 
sums  received  by  them  on  account  of  the  trost  make  up  the 
iwsi  of  800/.  Under  that  action  all  matters  in  question  be- 
tween the  parties  were  referred  to  arbitration ;  and  the  arfai^ 
trator  by  his  awards  dated  the  1st  of  Nopetkber,  1798,  decided, 
Aat  the  Plaintiffs  at  law  had  no  cause  of  action.  On  the 
3d  of  November  the  first  and  final  dividend  of  8s»  in  the 
pound  was  made  under  the  Commission:  but  the  trustees 
made  no  claim.   The  bankrupt  obtained  his  certificate. 

In  Miehaehnas  Term  the  trustees  applied  to  the  Court  of 
King's  Bench  by  motion  to  set  aside  the  award ;  which  motion 
was  refused  (S4). 

The  bill  was  filed  on  behalf  of  the  children ;  praying,  that 
the  trustees  may  be  decreed  to  transfer  the  stock  purchased 
with  the  trust  fimd  to  the  Accountant  General,  an  account  of 
what  they  had  received  imder  the  trust ;  and  that  they  may 
be  charged  with  the  deficiency. 

The  trustees,  by  their  answer  stated,  that  between  July 
1793  and  Jufy  1797  they  at  various  times  applied  to  PrieH 
and  his  wife  to  make  farther  payments :  but  they  alleged,  that 
firom  the  pressure  of  the  times,  which  had  considerably  de- 
creased their  business,  they  were  not  able  frotn  their  profiU^ 
to  make  the  payments  according  to  the  settlement ;  but  that 
although  they  were  not  making  a  profit  so  as  to  make  fiirther 
payments,  yet  they  maintained,  cloathed,  and  educated,  the 
Plaintiff^ ;  and  were  not  incurring  any  debt ;  nor  taking  any 
other  than  the  usual  credit  to  carry  on  their  business ;  and 
the  Defendants  always  understood  from  them,  that  the  per-* 
sons  they  dealt  with  were  acquainted  with  the  settlement; 
and  the  Defendant  Ann  Priest  firequently  desired  the  De- 
fendants, the  trustees,  not  to  pursue  any  adverse  measures ; 
for  it  would  be  the  ruin  of  herself  and  her  children,  were 
they  compelled  to  quit  the  house  and  business ;  as  the  Plain- 
tiffs were  maintained  and  educated  out  of  the  profits  of  the 
business. 

The  answer  farther  stated,  that  Peter  Priest  assigned  as  0 
farther  reason  fi>r  not  being  able  to  make  farther  payments, 
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tlmt  he  iMd  h^n  blApo^  upbn  by  his  Wife  as  to  the  pro- 
pitty;  beihg  obliged  to  pay  a  debt  of  1*51.  trfth  whi6h  he 
waflf  HlllieqUainted  at  the  daie  of  the  sefttleinent. 

The  Defendants  submitted,  that  legality  of  the  award 
iMjll  remains  open  i  and  that  it  is  had  upon  the  face  of  it ; 
proceeding  upon  the  ground  of  the  statute  Slat  Jam.  L  e.  19. 
s.  10  Bs  li.  operating  upon  the  profpetty;  and  that  being 
iktTifi^i  that  the  award  had  proceeded  upon  a  nii8ta]s:e  of  thcf 
bw,  and  was  therefore  illegal,  they  did  not  conceive  them- 
selves entitled  to  prove  any  debt  under  tlie  Commission ;  and 
tlieirefore  did  not  apply ;  and  between  the  date  of  the  award 
idnd  the  dividend  they  had  no  opportunity  of  applying  to  set 
aside  the  award.  They  stated,  that  they  had  no  fraudulent 
intention ;  and  acted  to  the  best  of  their  judgment ;  and  they 
chanted  to  be  aHowed  the  costs  they  paid  under  the  award, 
the  expences  of  the  sale ;  and  Darby,  who  was  the  attorney, 
who  had  advised  and  prejtoed  the  settlement,  claimed  the 
amount  of  his  bill  on  that  account. 

IVfr.  Piggottf  Mr.  RomUy,  and  Mr.  Wynne,  for  the  Plain- 
tifl^s,  and  Mr.  Wingjield,  for  the  Assignees  of  the  Bankrupt, 
Defendants^  in  the  same  interest,  admitted,  that  the  trustees 
had  no  bad  motive ;  but  insisted,  that  they  must  be  answer- 
able for  the  loss  to  the  trust  fund. 

Mr.  Ricfmrds  and  Mr.  Cooke,  for  the  Defendants,  the 
Trustees. 

The  fiiir  intention  of  these  trustees  is  admitted ;  that  they 
were  not  influenced  by  any  corruption  or  motive  of  gain  to 
themselves.  The  Court  will  therefore  feel  satisfaction,  if  they 
can  avoid  making  a  decree  against  them.  It  would  be  a  de- 
dsion  of  great  importance ;  that  trustees  without  any  benefit 
are  to  be  made  answerable,  when  they  have  conducted  them- 
selves to  the  best  of  their  judgment  in  the  fair  execution  of 
their  trust.  The  nature  of  the  subject  of  this  trust,  the  busi- 
ness of  a  public-house,  must  be  considered.  It  would  have 
been  a  breach  of  trusi  in  them  to  have  sold  the  property  upon 
failure  of  payment  of  the  instalments.  This  was  in  the  nli- 
ture  of  a  mortgage  certainly.  Is  the  trustee  of  a  mortgs^e, 
neglecting  to  enter  upon  a  failure  of  paying  the  interest,  to 
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be  liable,  merely  because  by  an  accident  the  property  is  de^ 
stroyed,  as  by  a  superior  title?  These  trustees  acted  bond 
Jide;  *  having  nothing  in  view  but  the  good  6f  the  family;  and 
during  part  of  the  time^it  was  for  the  good  of  the  family ;  and 
the  loss  arose  by  act  of  law,  a  bankruptcy.  In  such  a  case 
trustees  have  never  been  charged  as  for  wilful  default.  Sup- 
posing the  point  of  law  was  doubtful^  they  cannot  be  charged 
for  not  knowing  it.  Opinions  were  given  in  their  favour  upon 
that  point.  It  was  certainly  a  question  of  considerable  doubt. 
If  they  had  not  permitted  the  husband  to  use  the  property, 
they  would  have  acted  directly  against  the  spirit,  though 
according  to  the  letter,  of  their  trust.  This  case  is  analogous 
to  that  of  trustees  putting  money  in  the  hands  of  a  banker^ 
A  fair  and  honourable  discretion  was  exercised  according  to 
the  very  spirit  of  the  deed.  The  decision  of  the  arbitrators 
and  of  the  Court  of  King's  Bench  is  very  capable  of  being 
resisted ;  and  it  may  very  well  bp  argued,  that  this  case  does 
not  fall  within  the  statute  of  James  1st  (35).  The  case  in  the; 
King's  Bench  met  with  little  argument ;  and  may  be  consi- 
dered a  hasty  decision.  Ex  parte  Marsh  (36)  and  Finer  v. 
CadeU  ( 37 )  are  against  it.  They  had  no  time  between  the 
date  of  the  award  and  the  dividend  to  make  a  claim  under  the 
Commission ;  and  their  claim,  if  they  had  made  it,  could  not 
have  been  admitted ;  for  claiming  the  goods  themselves  they, 
could  not  have  been  admitted  to  prove  a  debt.  The  Plaintiffs 
are  still  entitled  to  follow  the  property  in  the  hands  of  the 
assignees ;  who  must  stand  in  the  situation  of  the  bankrupt. 
But  they  were  in  fact  aware  of  the  settlement  and  the  claims 
mider  it. 

As  to  the  deductions  claimed  by  the  trustees,  they  are 
clearly  entitled  to  their  expences,  the  costs  of  the  action,, 
though  unsuccessful ;  unless  it  could  be  shewn,  that  it  was 
wantonly  brought.  If  the  Court  goes  the  length  now  desired, 
it  will  add  another  diflSculty  to  those,  which  make  it  almost 
impossible  to  procure  trustees  to  act. 


(35)  21  Jam.  I,  c.  10.  s.  11. 
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'      Mr.  Piggoti,  in  Reply. 

Viner  v.  Cctdell  is  unquestionably  right ;  and  clearly  dis- 
tinguishable from  the  determination  in  the  Court  of  Kings 
Bench  upon  this  case.  There  was  no  transaction  changing 
Ihc  property.  These  arrears  were  very  considerable  in  so 
short  a  time.  I  admits  there  was  no  corrupt  motive :  but  are 
trustees  ♦for  infants  to  permit  arrears  to  accrue  for  a  length 
of  time?  Can  it  grow  better?  What  is  called  an  accident  must 
have  been  foreseen  as  an  inevitable  consequence  of  permitting 
him  to  be  in  arreai'y  and  that  arrear  increasing.  I  admit, 
when  the  event,  the  bankruptcy,  happened,  they  did  the  best 
they  could  in  the  situation,  in  which  they  had  placed  the 
property. 


The  Master  of  the  Rolls. 
The  question  is,  whether  the  loss  arising  from  the  deficiency 
of  this  trust  fund  is  to  be  borne  by  the  infants,  or  to  be  made 
good  by  the  trustees.  The  case  arises  upon  a  conveyance 
from  Ann  Caffrey  to  the  trustees  :  but  the  real  transaction  was 
a  sale  of  this  property  to  the  husband  for  800/.,  payable  by 
instalments ;  the  last  instalment  payable  in  1797.  It  appears, 
the  whole  of  the  property  sold  for  more  than  800/. :  but  as  it 
was  found,  the  trustees  were  not  entitled  to  the  sum,  for  which 
the  furniture  and  other  effects  sold,  the  deficiency  is  consider- 
able. It  is  contended  for  the  trustees,  that  though  undoubt- 
edly there  was  originally  property  sufficient  to  answer  the 
800/.,  asd  though  a  loss  has  now  taken  place,  so  that  they 
cannot  receive  the  amount  in  value  of  that  property,  it  was 
lost  by  meansr,  for  which  under  the  circumstances  they  are  not 
responsible.  First,  it  is  obvious,  they  say,  it  could  not  be  in- 
tended, they  should  proceed  rigorously  to  enforce  payment  of 
each  sum  of  100/.,  as  it  became  due  \  for  so  long  as  the  security 
they  had  taken  remained  good  the  800/.  would  be  forthcoming; 
and  they  had  only  to  look  to  that:  the  wife  was  to  look  to  the 
interest.  It  was  therefore  in  nature  of  a  mortgage ;  and,  as  in 
the  common  case,  it  is  not  to  be  expected,  that  they  were  to 
have  enforced  it  at  the  precise  day ;  that  it  would  have  been 
disadvantageous  to  the  children  themselves  to  have  proceeded 
rigorously  year  by  year  to  enforce  payment  of  the  instalments ; 
for  the  children  were  maintained  by  him.   There  b  also  some 
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evidence  of  entreaties  by  the  wife,  that  her  husband  might 
not  be  pressed.  Then  they  say,  it  appears,  that  by  their 
delay  in  getting  in  the  money  no  loss  has  been  sustained;  for 
the  loss  was  not  occasioned  by  that;  apd  but.  for  the  decision 
m  \he  Cpurt  ot  King's  Bench  the  property  would  have  been 
ultimately  sufficient  for  the  purposes  of  the  trust ;  and  jtbe 
*  loss  was  occasioned  by  the  decision  of  a  very  doubtful  quesr 
lion  of  law ;  as  it  is  hard  to  make  them  re9ponsible  for  that*. 

On  the  other  hand  it  is  to  be  considered,  that  this  was 
money  payable  by  instalments ;  not  a  sum  to  be  paid  at  once, 
as  a  mortgage  is ;  and  secured  too,  partly,  upon  an  estate 
daily  diminishing  in  valuer  a  short  lease,  for  twentyrfive  years, 
commencing  in  1786 ;  also  upon  a  sort  of  property,  very  un- 
certain in  its  nature ;  for  it  must  be  entirely  in  the  custody 
of  the  person  having  the  possession  of  the  house,  furni- 
ture, &c.  From  these  two  considerations,  the  diminishing 
value  of  the  property,  and  the  mode  of  payment  by  instal* 
ments,  I  am  of  opinion,  the  trustees  were  not  justified  in 
any  great  indulgence:  the  person,  if  pot  positively  bound, 
holding  the  property  under  a  condition;  for  it  was  evident, 
that  his  inability  would  be  constantly  augmenting.  If  he  was 
unable  to  pay  the  first  instalment,  he  must  be  still  less  able 
to  pay  the  sums  accumulated  irom  permitting  them  to  run 
together,  The  cases  of  payment  by  instalments  and  at  once 
are  quite  different.  In  the  latter  the  debtor  may  be  able  to 
pay  that  sum  to-morrow,  or  next  year:  but  the  chance  of 
receiving  money  by  instalments  depends  upon  its  being  regu- 
larly received.  Therefore,  even  though  the  trustees  ,  might 
not  have  been  under  the  necessity  of  exacting  ^m  the  bus? 
band  the  money  on  the  precise  day,  yet  they  ought  not  to 
have  given  great  latitude-  They  were  hardly  justifiable  in 
permitting  two  instalment^  to  become  due;  still  less  three  i 
still  less  four.  But  here  they  permit  him  to  remain  four 
years  in  possession  without  receiving  a  shilling.  That  is  evi- 
dence, that  he  was  not  prosperous.  It  did  not  turn  out  as 
well  as  he  expected.  It  might  be  supposed,  that  he  was 
running  ii\  debt  with  other  people.  The  trustees  might  have 
expected  a  controversy  with  the  creditors.  They  ought  there^ 
fore  to  have  taken  some  step  for  the  security  of  the  infants ; 
particularly  when  that  is  combined  with  the  other  circumstance, 
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;4talt  the  property  was  diminishuig  in  value.  Notwithsti^nding 
;tlie  ioaae  aold  at  last  for  not  much  less  than  he  was  to  pay, 
.it  was  prc^perty  naturaUy  diminishing  in  yalue ;  and  as  to  the 

rest  of  the  irust  property  the  security  was  of  very  little 

vfdue* 

It  would  he  very  dangerous,  though  no  fraud  could  be  im- 
INited  to  the  trustees,  and  no  kind  of  Interest  or  benefit  to 
.themselves  *  was  looked  to,  to  lay  down  this  principle ;  that 
, trustees  might  without  any  responsibility  act,  as  these  did:  in 
.eight  years,  within  which  time  the  whole  money  ought  to  have 
been  paid,  receiving  only  250/. ;  and  taking  no  step  as  to  the 
.Ewainder.  It  would  be  an  encouragement  to  bad  motives; 
.and  it  may  be  impossible  to  detect  undue  motives^  If  we  get 
the  length  of  neglect  in  not  recovering  this  money  by  taking 
possession  of  the  property,  will  they  be  relieved  from  that 
by  the  circumstance,  that  the  lp38  has  ultimately  happened  by 
something,  that  is  not  a  direct  and  immediate  consequence  of 
their  negligence :  viz.  the  decision  of  a  doubtful  question  of 
:law  ?  Even  supposing,  they  are  right  in  saying,  this  was  a 
very  doubtful  questicm,  and  they  could  not  look  to  the  possi- 
bility of  its  being  so  decided,  yet,  if  they  have  been  already 
jpiilty  of  negligence,  they  must  be  responsible  for  any  loss  in 
any  way  to  that  property :  for  whatever  may  be  the  immediate 
cause,  the  property  would  not  have  been  in  a  situation  to 
aiistain  that  loss,  if  it  had  not  been  for  their  negligence. 
If  they  had  taken  possession  of  the  property,  it  would  not 
have  been  in  his  possession.  If  the  loss  had  happened  by 
Are,  lightning,  or  any  other  accident,  that  would  not  be  an 
.^xcuse  for  them,  if  guilty  of  previous  negligence.  That  was 
thieir  fault. 

The  question  at  law  was  treated  as  an  extremely  nice  ques- 
tion at  the  bar;  aod  the  case  as  an  unlooked-for  decision. 
J  do  not  see,  how  the  question  could  have  received  a  different 
decision.  The  case  is  very  different  from  those,  which  were 
cited:  Ex  parte  Marsh  and  Viner  v.  CadeU.  In  each  of 
those  cases  the  widow  having  the  husband's  property  in  her 
possession,  the  second  husband  as  such  fell  into  the  possession 
of  that  property,  of  which  the  wife  had  the  possession.  That 
is  a  possession  in  atUer  droit  merely.  There  was  no  room 
J&r  a  .contrary  decision  without  holding,  that  there  can  be 
...  no 
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1801.  no  such  thing  as  a  possession  in  outer  droit  withont  makiag 
the  property  liable  under  the  statute.  There  was  no  &ult 
in  any  person  in  leaving  the  property  in  that  possession, 
in  which  it  ought  not  to  be.  But  in  this  case  there  is  an 
assignment  by  the  administratrix  to  the  trustees;  vesting 
•in  them  the  legal  property.  The  trustees  give  the  pos- 
session to  Priest.  He  was  entitled  to  the  possession  by  the 
terms  of  the  trust  deed,  under  the  proviso,  so  long  as  he  conti- 
.nued  to  pay  the  100/.  a  year.  He  possessed  not  in  ttuter  droit, 
[  *497  ]     byt  in  his  own  *  right,  under,  and  according  to,  this  deed. 

;  The  instant  he  failed  to  pay  the  100/.  a-year  regularly  they 
.  were  entitled  that  instant  to  take  the  possession  from  him. 
.  They  leave,  it  with  him,  just  as  if  he  had  made  those  pay- 
,  ments.    As  to  all  the  rest  of  the  world  the  trustees  took  upon 
them  the  responsibility ;  dealing,  as  if  he  had  paid  them.  It 
is  directly  within  the  act;  leaving  in  his  possession  goods, 
which  they  might  have  taken  any  day  out  of  his  possession. 
The  decision  in  the  Court  of  King*s  Bench  is  perfectly  right; 
-and  it  is  impossible,  that  there  could  be  any  other  decision : 
but  if  it  was  wrong,  that  would  not  have  altered  the  determi- 
nation here ;  for,  as  between  the  trustees  and  the  bankrupt's 
estate  the  question  is  decided  and  at  rest ;  and  is  not  to  be 
overhauled  here. 

The  decree  therefore  must  be  for  an  account  according  to 
the  prayer  of  the  bill;  and  if  there  is  any  defieiencya  die 
trustees  must  make  it  good. 

As  to  the  allowances  claimed  by  the  trustees,  even  if  Aey 
are  compelled  to  good  make  the  loss,  particularly  the  costs 
of  the  suit  with  the  assignees,  it  is  a  necessary  consequence 
of  the  decision,  that  no  costs  can  be  given  to  them ;  for  the 
suit  was  made  necessary  by  their  laches ;  and  therefore  cannot 
possibly  be  at  the  expence  of  the  fund.  They  were  taking 
the  chance  of  escaping  from  the  effect  of  their  own  ' negli- 
gence. They  must  bear  the  whole  expence  of  that  suit.  As 
to  the  expence  of  the  sale  of  the  lease,  which  it  is  alleged, 
must  have  been  incurred  at  all  events,  that  depends  upon  the 
result  of  the  account ;  for  if  they  neglect  to  seU,  till  the  pro- 
perty is  diminished  in  value,  and  if  otherwise  it  would  have 
produced  enough  both  for  the  800/.  and  the  expences  of  th^ 
sale,  then  they  are  not  entitled;  for  the  deficiency  was  the 

consequence 
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-tetii^uenci^  of  tfieir  laches.  If  any  expence  was  incurred 
in  the  execution  of  their  trust,  they  will  be  entitled  to  that. 
The  costs  of  the  cause  must  of  course  be  given  against 

•4hem(S8).. 

(38)  See  Beames  on  Casts,  154,  5,  6.  Ante,  Powlett  v.  Herbert, 
Vol.  I,  297.  Post,  Raphael  v.  Boehm,  Sanderson  v.  Walker,  XIII, 
690,  601. 


1801« 


Caffrbt 

V. 

Dabbt. 


•     [  498  ] 

WILLS  V.  SLADE.  1801. 

Nov.  271*. 

^LIZABETH  WILLS  being  entitled  to  the  reversion  or   No  objection 
remainder  in  fee  of  an  undivided  moiety  of  a  capital  to  a  partition, 
'messuage  arid  four  small  messuages,  subject  to  the  life  estates       other  per- 
of  herself  and  her  husband,  and  son-in-law  Richard  WitU^  iji^eMc^and^b© 
and  having  a  power  to  devise  notwithstanding  coverture,  by  ^u^||^ 
lier  will  devised  all  the  messuages,  tenements,  moieties,  lands^ 
hereditaments,  and  premises,  with  their  appurtenances,  so 
limited,  from  and  after  the  decease  of  Richard  Wills  unto  all 
and  every  the  child  and  children  of  the  body  of  Richard 
Wills,  lawfully  to  be  begotten,  equally  to  be  divided  between 
them,  part  and  share  alike,  as  tenants  in  common,  and  not 
as  joint-tenants,  and  to  the  several  and  respective  heirs  of 
the  body  and  bodies  of  all  such  child  and  children  respectively 
lawfully  issuing ;  and  if  there  should  be  more  such  children 
than  one,  and  one  or  more  should  die  without  issue  of  his, 
her,  or  their,  body  or  bodies,  then  and  so  often  as  to  the 
part  or  parts  of  such  child  or  children  so  dying  without  issue 
she  willed,  that  the  same  should  remain  to  the  use  of  the 
survivors  or  survivor  of  them  as  tenants  in  common,  and  to 
the  heirs  of  the  body  of  such  survivors  or  survivor ;  with  a 
devise  over  in  default  of  such  issue  to  a  nephew  in  fee. 

After  the  death  of  Elizabeth  Wilis  the  bill  was  filed  for 
a  partition  by  Richard  Wills  and  his  four  infant  children 
against  the  devisees  of  the  person  entitled  to  the  other  un- 
,  divided  moiety ;  who  had  been  in  possession  of  the  mansion 
.  house ;  and  also  upon  the  death  of  their  devisor  entered  into 
possession  of  all  the  rest. 


CASES  IN  CHANCERY. 


380).  Mr.  Sution  aad  Mr.  Steete,  for  the  Plainliffib,  Mud,  an  ob- 

jection had  been  taken  from  the  possibility  of  o&er  qhOdren. 


WlUJ5 

.  Sladb. 


Mr.  Richards^  for  the  Defendant,  said,  all  parties  wens 
willing  to  have  a  partition,  if  it  could  be  made. 


Lard  Chancellor. 
At  aU  events  you  are  entitled  to  a  partition  during  the  Uts 
of  the  tenant  for  life  (39).    But  I  think,  this  is  no  olgection; 
[  *409  ]     for  if  so,  in  every  case,  where  there  is  a  settled  estate  *  with 
remainders  to  persons,  who  may  come  in  esse,  there  never 
can  be  a  partition. 


The  decree  was  made  for  an  account  and  a  Commission  for 
partition  between  the  Plaintiffs  and  Defendants  according  to 
the  prayer  of  the  bill. 

(30)  So  tenant  for  years  may  have  a  partition,  Baring  v.  Na»k, 
1  Fes.  4*  Bea.  651. 


1801.  HOPE  V.  LORD  CLIFDEN. 

Portion  vested  indentures  of  lease  and  release,  dated  the  Sd  and  4th 

in  the  case  of  of  March,  1739,  previous  to  the  marriage  oiEUabBreUm 
parent  and  Elizabeth  Wobtaheholme,  in  consideration  of  the  mar- 

pU^tionfrom  *  settlement  of  the  same  date  by  Eiizabeik 

ti^e  whole  set-   ^^^^^^^^  estate  of  inheritance  for  the  benefit 

dement^against  ^^'^^  Breton  and  the  issue  of  the  marriage,  and  for  other 
express  words;  considerations,  certain  real  estates  in  the  county  of  Nortkamp- 
and  a  clause  of  ton  were  conveyed  to  trustees  and  their  heirs ;  to  the  intent, 
sorvivorahip  that  Mary  Breton,  the  mother  of  EUab  Breton,  should  receive 
©ra^child^^b^  *  "•e»^^-<^harge  400/.,  secured  by  a  term  of  99  years  upon 
fore  the  *  or-  ^^^^  ^^^^  premises ;  and,  subject  thereto,  to  the  use  of 

tion  ahoold'^be-  "^^^  Breton  for  life ;  remainder  to  trustees  to  preserve  con- 
come  payable,  ^g^t  remainders;  remainder  to  trustees  for  150  years  for 
was  upon  the  securing  a  jointure  of  300/.  a  year  to  Elizabeth  Wolstomekolm^ 
aothorities       in  bar  of  dower ;  and  subject  thereto  to  the  use  of  trustees^ 

constraed,  be-  ihcur  executors,  &c.  for  a  term  of  500  years ;  remamder  to  thcr 
fore  it  should 
be  vested. 
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flnt  and  other  sons  of  the  marriage  in  tail  male;  remainder 
to  EUt^b  Breton,  his  heirs  and  assigns  for  ever. 

The  trusts  of  the  term  of  500  years  were  declared  to 
in  case  there  shall  be  any  child  or  children  of  the  said  EUab 
Breton  on  the  body  of  the  said  EUzabeih  Woktoneholme  his 
intended  wife  to  be  begotten  Uvbig  at  the  time  of  the  decease 
of  the  said  EUab  Breton  or  afterwards  bom  aUve  other  than 
such  as  shall  be  heir  male  of  his  body  for  the  time  being, 
then  theisaid  trustees^  their  executors,  &c.  shall  and  do  after 
the  decease  of  the  said  EUab  Breton,  but  subject  nevertheless 
and  without  prejudice  to  the  said  several  annuities  or  yearly 
rent  charge  of  400/.  and  *  300/.  by  sale  or  mortgage  of  the 
said  premises  comprised  in  the  said  term  of  500  years  or  of 
a  competent  part  thereof  for  all  or  any  part  of  the  said  term, 
or  by  or  out  of  the  rentSi  issues,  and  profits,  thereof  in  the 
mean  time  until  such  sale  or  mortgage  can  be  made,  or  by 
all  or  any  the  ways  and  means  aforesaid,  raise  and  levy  the 
sum  of  5000/.  of  lawful  money  of  GretU  Britain  for  the  por- 
tion and  portions  of  all  and  every  the  child  and  children  of 
the  said  intended  marriage  other  than  and  except  an  eldest  or 
only  son ;  to  be  applied  and  disposed  of  in  manner  following; 
in  case  there  shall  be  but  one  such  child,  then  such  child 
shall  have  the  whole  sum  of  5000/.  for  his  or  her  portion ; 
and  in  (hse  there  shall  be  two  or  more  such  children,  then 
the  said  sum  of  5000/.  to  be  equally  divided  between  or 
amongst  them  share  and  share  alike :  the  portion  or  portions 
of  such  of  them  as  shall  be  a  son  or  sons  to  be  paid  to  him 
or  them  at  his  or  their  respective  age  or  ages  of  twenty-one 
years ;  and  the  portion  and  portions  of  such  of  them  as  shall 
be  a  daughter  or  daughters  to  be  paid  to  her  or  them  at  her 
or  their  respective  age  or  ages  of  twenty-years  or  day  or  days 
her  or  their  respective  marriages  which  shall  first  and  next 
happen  aflier  the  decease  of  the  said  EUab  Breton  $  and  if 
any  of  the  said  younger  sons  shall  attain  the  age  of  twenty^ 
one  years,  or  any  of  the  said  daughters  shall  attain  the  age 
of  twenty-K)ne  years  or  be  married  in  the  life-time  of  the  said 
EUab  Breton,  then  the  portion  and  portions  of  such  of  them 
fa  shall  be  a  daughter  or  daughters,  younger  son  or  younger 
9iw%  shall  be  paid  to  him,  her,  or  them,  within  three  months 
next  after  the  decease  of  the  said  EUab  Breton,  unless  the 

said 
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said  Eliab  Breton  shall  by  any  writing  or  writings  under  his 
hand  and  seal  direct  the  same  to  be  raised  in  his  life,  which 
it.  is  hereby  agreed  and  declared  it  shall  and  maybe  lawful 
for  him  to  direct  or  appoint  accordingly ;  so  as  the  same  be 
no  prejudice  to  the  said  several  rent-charge  of  400/.  and  3002. 
so  limited  to  the  said  Mary  Breton  and  Elizabeth  WolsUme- 
holme y  as  aforesaid^  or  either  of  them.  And  also  upon  this 
further  trust ;  that  in  the  mean  time  from  and  after  die 
decease  of  the  said  Eliab  Breton^  until  the  same  portion  or 
portions  shall  become  payable^  they  the  said  trustees,  Xh&i 
executors,  &c.  shall  and  do  by  and  out  of  the  rents,  issues  and 
profits,  of  the  premises  so  limited  to  them  for  the  said  term  of 
500  years,  as  aforesaid,  but  subject  nevertheless  and  without 
prejudice  to  the  said  several  rent-charge  of  400iL  and  3002. 
*  raise,  levy,  and  pay,  such  yearly  sum  and  sums  of  money  for 
the  maintenance  and  education  of  the  child  and  children  of  the 
said  intended  marriage  entitled  to  portions  under  the  trusts  of 
the  said  term,  until  their  said  portion  or  porticms  shall  become 
payable,  as  are  herein  after  mentioned  (that  is  to  say):  in 
case  there  be  but  one  such  child,  the  yearly  sum  of  fifty 
pounds,  till  he  or  she  shall  attain  the  age  of  twelve  years ;  and 
from  and  after  that  age,  and  until  his  or  her  portion  shall  be- 
come payable,  the  yearly  sum  of  one  hundred  pounds ;  and 
if 'there  shall  be  two  such  children,  the  yearly  sum  of  forty 
pounds  for  each  of  them,  till  they  shall  respectively  attain 
their  respective  ages  of  twelve  years ;  and  from  and  after  their 
respective  ages  of  twelve  years  the  yearly  sum  of  80/.  a  piece ; 
and  if  there  shall  be  three  or  more  of  such  children,  such 
yearly  sum  for  each  of  them,  until  their  respective  portions 
shall  become  payable,  as  will  amount  unto  and  be  equal  i^rith 
the  interest  of  their  respective  portions  after  the  rate  of  four 
pounds  per  centum  per  annum :  the  said  yearly  sum  or  sums 
for  maintenance  to  be  paid  at  or  on  the  feasts  of  Saint  Michael 
the  archangel,  and  the  annunciation  of  the  blessed  virgin  Marfj 
in  every  year  by  even  and  unequal  portions ;  the  first  payment 
thereof  to  begin  and  be  made  at  or  on  such  of  the  said  feasts 
as  shall  first  and  next  happen  after  the  decease  of  the  said 
Eliab  Breton  :  Provided  nevertheless,  and  it  is  hereby  agreed 
and  declared,  that  if  any  of  the  said  children  of  the  said  in- 
tended marriage  entitled  to  the  portions  under  the  trusts  of 

the 
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like  said  term  of  five  hundred  years  shall  happen  to  die,  or 
become  an  eldest  or  only  son,  before  his,  her,  or  their  portion 
or  portions  shall  become  payable,  then  the  portion  and  portions 
of  him,  her,  or  them,  so  dying  or  becoming  an  eldest  or  only 
son,  shall  go,  accrue  and  be  paid,  unto  the  survivors  and 
survivor  and  others  and  other  of  them,  when  his,  her  or  their, 
original  portions  or  portions  shall  become  payable  by  virtue  of 
these  presents :  Provided  also,  that  in  case  all  the  children  of 
the  said  marriage  entitled  to  portions  under  the  trust  of  the 
said  term  of  five  hundred  years  sTiall  die,  before  any  of  their 
said  portions  shall  become  payable,  then  the  said  sum  and 
sums  of  money  so  to  be  raised  for  such  child  and  children,  or 
so  much  thereof  as  shall  not  then  be  rused,  shall  not  be  raised, 
but  shall  cease  for  the  benefit  of  the  person  and  persons  en- 
titled to  the  reversion  or  remainder  of  the  premises  immediately 
expectant  on  the  determination  of  the  said  term  of  five  hundred 
years ;  and  then  also  such  sum  and  sums  *  of  money  as  shall  be 
then  raised  for  or  towards  such  portion  or  portions,  as  afore- 
said, shall  be  paid  unto  the  same  person  and  persons  so  next 
in  reversion  or  remainder  as  aforesaid. 

The  indentures  also  contained  a  proviso,  that,  if  Eliab 
Breton  should  in  his  life-time  settle,  give  or  advance,  unto,  for, 
or  upon,  any  of  the  children  entitled  to  portions  any  sum  or 
sums  of  money,  lands,  tenements,  goods,  or  chattels,  for  and 
towards  their  advancement,  preferment  in  marriage  or  other- 
wise, then  such  sums  of  money,  or  the  value  of  such  lands, 
tenements,  goods,  and  chattels,  to  be  received  by,  given 
to^  or  settled  upon,  such  children,  should  be  accounted  as 
part,  if  less,  or,  if  as  much  or  more,  for  the  whole,  of  the 
portions  provided  for  them,  as  aforesaid;  unless  the  said 
MUab  Breton  should  by  writing  under  his  hand  -  and  seal 
signify  the  contrary. 

The  issue  of  this  marriage  was  four  children :  three  sons ; 
Michael  Harvey,  William^  and  Eliab,  and  one  daughter, 
Mary.  The  daughter  attained  the  age  of  twenty-one  in  the 
life  of  her  father ;  and  married  John  Hope ;  by  whom  she 
had  three  sons.  Mary  Hope  died  in  the  life  of  her  father ; 
who  died  in  December  1785 ;  leaving  his  wife  and  three  sons 
surviving.  Michael  Harvey  Breton,  who  had  been  in  pos- 
session of  the  estates  since  the  death  of  his  father,  died  in 

1798; 
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1661. .      1798 ;  I^vbkg  ft  son ;  and  Mifry  Breton  and  Slhuheth  Breton, 
fli^  mother  and  widow  of  EUab  Breton,  bad  been  dead  several 

Hope 

years. 

Lord  The  bill  wai^  filed  by  the  eldest  son  and  administrator  of 

Mary  Hope;  stating,  that  she  had  not  been  advanced  by  her 
fathe^r;  and  that  her  brothers  William  and  Eliab  had  been 
advanced  by  their  father  to  a  greater  amount  than  their  shares 
of  the  sum  of  6000/.;  and  had  executed  releases  to  their 
brother  Michael  Harvey ;  and  praying  an  account  of  what  is 
due  in  inspect  of  one-third  of  the  said  sum  of  5000/. ;  and 
fliat  what  shall  appear  due  may  be  raised  under  the  term. 

The  Defendant  William  Breton,  the  don  and  heir  of  Michael 
Harvey  Breton,  by  his  answer  submitted,  that  the  sum  of 
5000/.  did  not  become  a  vested  interest  in  any  of  the  children 
of  Eliab  and  Elizabeth  Breton  during  the  life  of  their  father; 
[  •SOS  ]  and  Mary  *Hope  having  died  in  his  life,  the  Plainfiflr  is  not 
entitled  to  have  any  part  of  the  said  sum  raised. 

Mr.  Mansfield,  Mr.  Romilly,  and  Mr.  Bell,  for  the  Plain- 
tiff. 

The  single  question  is,  whether  Mrs.  Hope,  who  attained 
the  age  of  twenty-one,  and  married,  lost  her  portion  by  dying[ 
in  the  life  of  her  father.  The  established  doctrine  of  this 
Court  is,  that,  if  portions  are  directed  to  be  paid  at  the  age 
of  twenty-one  or  the  marriage  of  daughters,  with  survivorship, 
followed  by  a  provision,  that  if  they  attain  those  periods  in  the 
fife  of  the  father,  the  portions  shall  not  be  paid  till  after  his 
death,  yet  that  clause  shall  not  prevent  the  vesting  in  his  life. 
That  is  now'  become  the  standing  rule  upon  Emperor  y. 
Rolfe  (40);  Cliohnondeley  v.  Merrick  (41),  and  Willis  v. 
Willis  ( 42  ),  expressly  recognising  the  preceding  cases.  Upon 
those  authorities  it  is  now  fully  settled,  that  where  the  time  of 
payment  is  not,  as  is  said  in  many  cases,  annexed  to  the  sub- 
stance, and  is  mentioned,  not  on  account  of  the  person,  but 
the  estate,  the  portion  is  vested.  In  this  case  two  periods  are 
pointed  out,  the  age  of  twenty-one  and  marriage,  both  clearly 
referring  to  the  person:  the  third  period,  the  death  of  the 
father,  is  mentioned  with  regard  to  the  fund.    The  words, 

that 

(40)  1  Vei.  208.  (42)  Ante,  Vol.  Ill,  61 ;  see 

(41)  3  Bro.  C.  C.  253,  note,     the  note,  55. 
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Ita  wiH  be  principany  reHed  on,  are  those,  thtft  oceitf  in  Hhrg" 
begimwig  of  the  declaration  of  the  trusts  of  the  tenn;  upon 
whic}i  it  wi&  be  contended,  that  it  was  not  the  intention,  that 
this  portion  should  be  raised  but  for  children  surviving  their 
fiitber.  The  case  so  provided  for  has  not  happened ;  for  by 
an  express  direction  the  trusts  were  not  to  be  performed,  it 
diere  were  no  children  living  at  his  death :  but  there  were- 
children*  Therefcnre  they  can  c^ly  raise  an  inference  from' 
diose  words:  providing  for  raising  the  portions,  in  Case  tihere 
shall  be  any  ch3d  or  children  "  living  at  the  time  of  the  de- 
*^  cease  of  the  said  EUab  Breton  or  afterwards  bom  alive,**  &a 
That  expression  upon  the  whole  setdement  must  be  a  mere 
mistake;  and  it  must  have  been  intended  children  bom  in  his 
life,  or  in  due  time  afterwards*  These  words  must  have  been 
used  by  accident  There  never  was  such  a  setdement  as  they 
import:  that  as  long  as  the  father  lived,  diere  should  be  my 
provision  for  the  children;  and  no  portions,  unless  they 
fliiduld  happen  to  survive  their  father;  thou^  they  should 
marry  and  have  children  and  grand  ^children.  But  even  upon 
those  words,  taken  strictly,  the  construction  can  only  be,  that 
the  portions  were  not  to  be  raised,  if  there  were  no  children: 
then  livingi  Mrs.  Hope  haying  married  in  the  Ufe  of  her 
father,  the  event,  upon  which  the  survivorship  accrues,  did 
not  according  to  the  cases  decided  happen.  In  Woodcock  v. 
Tke  Dnke  of  Dorset (43)  the  expression  is,  if  they  should 
leave  at  the  decease  of  the  survivor  of  them  any  child  or 
children;"  and  yet  it  was  decided,  that  Lady  Thanet^  though 
she  died  in  the  life  of  her  mother,  was  entitled  to  a  share. 
The  intention  was  not  stronger  than  upon  this  settlement^ 
though*  depending  upon  different  circumstances :  for  it  cannot 
be  conceived,  the  intention  was,  that  if  a  child  wanted  a  por-) 
(km,  having  a  family,  that  family  should  be  deprived  of  it  foi' 
the  sake  of  the  other  children,  who  might  not  want  it.  Since 
the  determinations,  in  which  it  has  been  considered,  that  the 
vesting  of  a  portion  is  to  depend  upon  the  time,  when  the 
child  should  want  it,  and  that  the  word  ''jpayable  '*  may  be 
construed  vested,"  the  Court  ought  to  find  yery  strong  word6 
Id  justify  it'  different  constmction  under  such  circumstances, 

child 

(43)  3  Bro.  C.  C.  569.  See  the  settlement  correctly  stated  from 
the  Register's  Book,  3Fb.  ^  Bea.  83,  Anyrare  v.  Cartier. 
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1801*'  child  so  dying  wd  leaving  a  family.  No  such  intention  tsi$ 
be  inferred  from  this  settlement.  In  the  clause  postponing  the 
payment  till  three  months  after  the  death  of  the  father,  it 
Lord  is  not  said,  if  such  child  shall  be  then  living.  In  the  provi- 
CuFDBN.  sion,  that  advancements  by  the  father  should  be  considered 
as  on  account  of  the  portion9>  imless  he  should  by  writing 
signify  the  contrary,  the  settlement  ppec^  of.  any  of  the 
children  entitled  to  portions ;  which  must  be,  having  attained 
the  age  of  twenty-one  or  married  ;  for,  unless  that  is  the 
meaning,  they  could  have  no  title  to  the  portions  in  his  life* 
The  same  expression  is  used  in  the  provision  for  survivorship.' 

The  SoUciior  General,  Mr.  Sutton,  aiid  Mr.  Harvey,  for 
the  Defendant^. 
There  was  no  vested  interest  under  this  settlement  in  any 
child,  who  did  not  survive  the  father.  The  intention,  must 
be  found  through  the  medium  of  the  words.  Though  auch 
a  provision  may  be  very  unusual  and  unreasonable,  it  ia  not 
illegal,  or  such  as  this  Court  will  refuse  to  execute.  Parties 
may  provide,  that  a  portion  shall  not  be  raised  for  the  admini»> 
trator  of  a  deceased  child.  It  is  impossible  to  use  .more  dear 
[  ^505  ]  words,  to  shew  that  *  intention.  In  the  cases  cited  there  could 
be  no  .question,  that  upon  the  intermediate  elapse  between 
the  introduction  and  the  proviso  the  portion  would  be  vested; 
and  the  language  of  the  proviso  in  Cholmondeley  v.  Meyriek 
is  very  different  ifom  this ;  for  there  it  is,  in  case  any  should 
die  before  his,  her,  or  their,  portions  should  become  due 
"  or  payable."  Upon  any  construction  of  this  settlement  there 
are  events,,  in  which  the  grand-children  would  not  have  been  en- 
tided  to  the  benefit  of  it.  If  in  these  cases  there  should  be  no 
chUdren  living,  but  all  had  left  children,  the  term  in  that  case 
would  be  determined:  and  there  would  be  no  right  to  raise  any 
portion.  If  that  was  the  meaning,  it  is  very  absurd  to  go  a 
litde  farther ;  and  provide,  that  the  children  surviving  should 
take  the  whole,  not  the  representatives  of  a  deceased  child  I 
Wingrave  v.  Pal^rave  (44)  is  very  material  in  this  view. 
The  proviso  there  only  repeats  at  the  end  what  was  in  effect 
expressed  in  th^  beginning  of  the  settlement;  that  if  no 
child  should  be  living  at  the  death  of  the  parent,  nothing 

should 

(44)  1  P.  Will.  401. 
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ahould  be  done  under  die  term.  The  Defendant's  constrtic-  1801. 
tion  is  perfectly  consistent  with  the  whole  settlement.  If  aQ 
the  children  die,  leaving  children,  nothing  is  to  be  done  under  9. 
fbe  trust :  if  some  die,  then  all  shall  accrue  to  those  living  Lord 
at  the  death  of  tlie  father.  So,  if  a  younger  son  becomes  Cufdbn. 
the  eldest,  his  portion  is  to  go  to  the  others.  The  same 
construction  must  be  put  upon  that  as  upon  the  clause  de-* 
Testing  the  interest  by  death ;  and  tlie  Plaintiff  must  in  the 
same  way  contend  against  that :  but  the  provision  fe  express ;  . 
and  die  intention  must  be  admitted,  that,  if  he  became  the 
eldest  son,  his  interest  as  a  younger  son  should  go  to  the 
others.  The  words  "  entitled  to  portions'*  in  the  ckuse 
respecting  advancements  by  the* &ther  do  not  vary  the  con- 
struction^ for  it  cannot  be  denied,  that  a  power  was  given 
to  ^DH  ttf  advance  the  portions  in  his  life;  and  if  he  had, 
that  would  be  a  vested  interest,  and  also  put  in  possession  | 
and  that  clause  extends  to  an  advancement  at  any  time  of 
the  chad's  life.  In  WiUu  v.  WilU*  the  Lard  Chancelhf 
thought  it  very  material  in  these  cases  to  ascertain,  what  would 
be  the  decision  in  certain  events.  The  Plaintiff's  construction 
is  impossible  ;  unless  the  introductory  wcnrds  are  expunged; 
and  b  quite  inconsistent  with  the  provision,  under  which,  if 
there  had  been  ten  cbHdren,  who  all  died  in  the  life  of  th^ 
lalher,  this  sum  could  not  ^  have  been  raised.  If  one  of  ten  [  ^506  ] 
chSdren  had  survived,  could  the  Court  say,  the  represen- 
tatiyes  of  the  other  nine  would  be  entitied?  Such  a  con- 
struction, making  it  depend  upon  the  event,  would  be  pre- 
posterous. The  circumstance  of  there  being  a  child  living,  &c. 
is  a  condition  precedent  to  raising  the  portion.  Whether  the 
fether  would  leave  a  child  was  in  uncertainty  during  his  life. 
Therefore  during  his  life  thp  whole  5000/.  was  in  contingency ; 
and  if  so,  no  part  could'  during  his  life  be  vested  in  any 
child.  The  power  given  to  him  to  direct  the  5000/.  to  be 
raised  during  his  life  was  for  the  purpose  of  enabling  him  to 
make  that,  a  vested  interest,  which  otherwise  would  during  his 
life  be  a  contingent  interest:  but  that  power  was  never  exe- 
cuted. This  event  of  a  younger  chHd  attaining  twenty-one 
snd  dying  in  the  lifC'  of  the  father  probably  did  not  occur 
to  the  di^wera  of  the  settiement ;  and  therefore  was  not  pro- 
vided for ;  as,  upon  wills  particularly,  there  are  many  events 
Vol.  VI.  MM  of 
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i>f  which  the  parties  had  no  foresight  The  introdoctori^ 
words  are  the  first  thing;  upon  which  the  whole  proceeds; 
and  must  prerail,  unless  afterwards  explained.  In  Wingrme 
V.  Palgrave  the  L<^rd  Chancellor  goes  much  upon  the  proviso 
as  to  the  term  ceasing :  but  the  words  in  this  setdement  as 
to  that  leave  the  question  just  as  it  was ;  and  the  contingency, 
upon  which  the  tenb  was  to  arisen  has  happened. 

Mr.  Mangfieldf  in  Reply. 
According  to  the  letter  the  event,  in  which  this  sum  is  not 
to  be  raised,  has  not  happened.  There  is  the  strongest  im- 
plication upon  the  whole  of  this  settlement,  that  the  children 
might  become  entitled  to  portions  in  the  life  of  their  fiither. 
If  ever  latitude  is  td  be  allowed  to  words,  it  ought  upon  a 
marriage  settlement;  the  object  of  which  is  to  provi^  fbr  the 
issue.  Upon  the  whole  of  this  settlement  taken  together  it 
is  a  provision  for  the  issue  of  the  marriage.  No  argument 
arises  from  what  is  thrown  in  with  respect  to  a  younger  son 
becoming  the  eldest;  for  the  law  of  this  Court  would  have 
produced  that  effect,  whether  expressed,  or  not;  and  that 
is  not  determined  by  the  time  of  vesting;  fbr  if  he  became  die 
eldest  son  before  the  day  of  pajrment,  he  would  lose  his  por- 
tion.   Chadwick  v.  Doleman  (45 ),  and  other  cases. 


[  507  ]  Lord  Chancellor. 

Though  I  agree  with  Lord  Thurhuf^  expression  in  Wood- 
cock  V.  The  Duke  of  Dorset,  that  the  words  are  strong,  and 
difficult  to  manage,  and  notwithstanding  the'  strength  of  opi- 
nion expressed  by  the  Counsel  against  this  claim,  I  feel  a 
strong  inclination  at  this  moment  in  favour  of  it.  It  is  quite 
clear  upon  all  the  cases,  that,  to  get  rid  of  the  difficulty,  (he 
Court  looking  upon  it  as  a  hard  thhig  to  impute  to  a  father, 
that  he  should  mean,  a  child  having  attained  twenty-one,  or 
come  to  marriageable  years,  and  formed  a  fhmily,  yet,  becanse 
'  •that  child  dies  in  his  life,  the  descendants  should  have  nothingy 
and  feeling  that  not  to  be  a  probable  intention  in  a  parent, 
hbve  thbught  themselves  at  liberty  to  manage  the  constmction 
of  the  words,  as  they  would  not  in  the  case  of  a  stranger,  or 
upon  a  matter  of  contract,  without  any  mixture  of  parental 

feeln«. 

(46)  SF«ni.  528. 
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feeling.  In  Wingrave  v.  Palgrave  it  is  obvious,  if  a  son  had  180l\ 
fived  to  the  age  of  twenty-one,  he  might  have  destroyed  the 
trust  term.  Of  necessity  therefore  a  circumstance  existed, 
that  is  relied  upon  for  the  Defendants  in  this  case,  that  the  Lord 
claim  of  the  daughter  must  have  been  contingent  during  the  Cufdw/ 
whole  life  of  the  father;  as  he  might  have  a  son.  Two  con- 
tingencies are  expressed  in  that  case:  dying  without  an  heii^ 
male,  and  leaving  a  daughter  of  daughters;  and  that  from 
the  context,  which  gives  a  clear  exposition,  that  it  was  ndt 
meant  having  had  a  daughter,  must  mean  at  his  death. 
In  Woodcock  V.  The  Duke  of  Dorset  also  the  expression  is 
**  leave."  In  the  (ormev  case  it  was  held  a  condition  precedent  f 
because  the  word  leaving"  meant  upon  die  context  at  his 
death ;  and  secondly,  because  the  term  at  law  was  gone ;  and 
it  mndt  have  been  considered  by  the  Court,  as  if  never  in  the 
settlement.  It  was  impossible  therefore,  that  there  cDuld  be 
inj  doubt  upon  that  case. 

The  case  of  Emperor  v.  Ro^e,  the  date  of  which  I  mark, 
in  1748,  was  very  like  a  new  decision.  It  seems  therefore  to 
bave  been  a  long  time,  before  the  Court  could  get  over  the 
natural  effect  of  words  so  strong  and  so  difficult  to  manage. 
The  construction  in  that  case  was,  that  the  words  ''grow  due 
^  and  payable"  were,  for  the  benefit  of  the  estate,  and  attend-' 
mg  to  the  motives  of  parental  feeling,  with  reference  to  the 
age  of  twenty-one  or  marriage  in  the  life  of  the  parent,  to' 
secure  the  portion.  There  was  a  contingency  there;  at  least 
a  contingency  to  devest  what  was  vested  under  the  former 
words.  That  is  certainly  different  ♦  from  this  case ;  in  which  [  •  508  ] 
it  18  contended,  that  the  contingency  is  one,  that  prevents  the 
Testing,  not  merely  to  devest.  Cholmondeley  v.  Meyrick, 
wiiidi  in  the  subsequent  case  of  WiUis  v.  Willis  the  Lard 
Chancellor  cites  from  an  accurate  note  of  the  settlement,  was 
decided  in  1758.  A  very  material  circumstance  in  that  case 
9iat  the  father  might  have  appointed  by  will.  It  might 
liavte  been  argued,  that  those,  who  were  to  take  for  want  of 
appointment,  were  the  objects  of  appointment.  The  difficulty 
was, '  that  as '  he  had  the  power  of  appointing  by  will,  .the 
duldren  to  take  could  not  be  determined,  till  he  was  dead; 
It  might  dierefore  Have  been  contended,  that  ft  did  meim 
duldren,  unless  they  survived ;  so  as  to  be  the  objects  of  such' 
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an  appbinhxient  fiut  the  case  in  default  of  appointment 
having  actually  happened,  and  a  child  having  attained  the  age 
of  twenty-one  in  the  life  of  the  parent,  though  the  words 
were  due  or  payable**,  which  have  the  same  meaning  as 
"  due  qnd  payable*'  inEanperor  y.Roffe^  the  Court  would  not 
be  entangled  with  the  other  question;  but  said,  they  were 
glad,  the  case  had  not  arisen,  in  which  that  argument  could 
be  pressed  $  and  as  there  was  no  appointment.  Emperor  y» 
Roffe  might  be  followed,  though  the  child  died  in  the  life 
of  the  parent;  and  died,  not  before  one  contingencyi  before 
the  portion  became  due,  though  before  the  other,  its  be- 
coming payable. 

A  great  many  cases  have  followed  in  this  Court;  procee^Ung 
upon  the  authority  of  these  two»  The  next,  that  was  cited,  is 
Woodcock  y.  The  DuJce  of  Dorset  \  which  iis  stronger  than  any 
other ;  for,  if  the  word  leaving*'  is  construed  in  the  context 
with  survivor,"  it  is  impossible  to  deny,  that  there  was  a 
contingency  existing  during  the  lives  of  the  parents ;  as  it  is 
contended  that  there  is  here.  The  recital  is  a  circumstance  in 
the  deed,  upon  which  you  can  argue  to  the  intention :  but  it 
is  not  that  sort  of  circumstance,  that  the  Court  would*  except 
between  parent  and  child,  lay  hold  of  to  destroy  by  the  re- 
cital the  obvious  and  clear  effect  of  the  words  in  the  other 
parts  of  the  deed.  The  words  in  this  case  are  much  stronger 
than  those  in  Wingrave  v.  Palgrave.    The  words     if  there 

should  be  but  one  such  child,"  upon  the  natural  con- 
struction, must  mean  one  child  left  at  the  death  of  the 
survivor.  It  would  be  impossible  to  raise  an  ambiguity  upon 
that  in  any  other  case  than  tliat  of  parent  and  child.  In  any 
other  case  the  answer  would  be,  that  the  Court  had  no 
*  right  to  say  otherwise ;  for  the  money  would  have  been  in 
t|ie  hands  of  Lord  Gower;  and  no  trust  upon  it.  But  Lord 
TAurlow  went  this  length.;  that  in  the  case  of  parent  and 
child  a  child  liaving  attained  the  age  of  twenty-one,,  and 
having  occasion  for  a  portion,  though  dying  in  the  lives  of 
the  parents,  is  a  child  living  at  the  death  of  the  survivor* 
He  certainly  goes  that  length  upon  the  intention ;  observingt 
that  the  words  were  very  strong  and  difficult  to  manage. 
Willis  v.  Willis  is  also  a  very  strong  case ;  though  distinguish* 
able  in  some  circumstances :  but  if  that  had  been  matter  of 

contract, 
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contract,  where  the  relation  was  not  considered,  the  dedsibH 
could  not  have  been,  as  it  was,  upon  those  words. 
'  I  agree,  in  this  case  there  are  words  difficult  to  manage: 
but  the  intention  of  the  settlement,  I  mean  the  natural  in- 
tention, regarding  it  as  the  caise  of  father  and  child,  must 
direct  me,  and  these  cases  authorise  me  to  struggle  iirtth 
language;  for  it  is  struggling  witk  language;  and  it  does 
not  follow,  that  because  cases  are  put,  in  which  I  could 
not  struggle  effectually,  that  I  cannot  prevail  in  the  case, 
that  has  happened;  if  the  words  will  bear  me  out  in  that 
according  to  the  rules  and  authorities.   Upon  the  true  inten- 
tion of  this  settlement,  in  possession  upon  these  cases  of 
this  rule,  that  primd  facie  a  child  having  attained  twenty- 
one  or  marriage  b  to  be  considered  a  child  entitled  to  a  por- 
don,  upon  the  ground,  that  I  shall  not  impute  to  a  father  the 
intention  to  leave  a  child,  having  occasion  for  a  portion,  with- 
out one,  it  is  upon  those,  who  say,  the  child  is  not  entitled, 
to  Aew  that  from  the  tenor  and  words  of  the  settlement;  and 
it  is  not  enough  for  them  to  argue,  that  they  have  mamfested 
that,  because  they  have  pointed  out  another  case,  in  which 
it  woiild  have  been  impossible  for  the  Court  to  have  said,  that 
child  was  entitled.    If  upon  the  words  she  is  entitled  in  the 
casCj  that  does  exist,  the  Court  would  rather  give  the  portion 
than  struggle  to  oust  her  of  it,  because  in  another  case  they 
would  have  struggled  ineffectually.    In  this  settlement  the 
trust  is  prior  to  the  estate  tail.    In  that  respect  it  Is  not  like 
Wingruve  v.  Pcdgrave.   But  unquestionably  it  b  a  legal  es- 
tate in  remainder  during  the  life  of  the  father;  and  if  tliare 
is  a  contingency,  it  is  not  in  the  creation  of  the  term,  but  in 
the  expression  of  the  trusts.    As  to  that  the  words  are  e^- 
eeedingly  difficult  to  manage ;  and  I  cannot  go  the  length  of 
Mr.  Mansfield,  that  the  words  "  living  at  his  decease"  mean 
"  bom  m  his  life.**   The  words  *  immediately  following,  or 
•'afterwards  bom  alive,**  give  a  clear  meaning  to  that;  for 
though  modem  decisions  ( 46 )  have  held,  that  a  posthumous 
child  is  to  be  considered  a  child  living,  that  was  not  clear  in 
1739 ;  when  this  settlement  was  inade ;  and  therefore  these 
words  are  thrown  in.    I  am  therefore  not  authorised  to  say, 
^ere  is  not  a  contingency,  properiy  expounded  for  the  De- 
fendants. 

(40)  See  ante.  Vol.  1V»  321,  M%  331,  341,  i^Xt.  in  TkcUmsm 
V.  Woodfordf  and  tbe  roforeoccs. 
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Hop^  is  a  direct  ansiirer  to  that;  establishing  expressly^  that  not- 
^  withstanding  the  contingency  the  portion  is  vested  according 
LoH  to  the  natural  meaning  of  the  words. 
CiuvhWm  It  is  said,  if  there  was  no  younger  child  at  the  death  of  the 
fiither^  none  of  these  younger  children  could  have  had  their 
portions.  I  do  not  conceive  that.  It  might  have  been  as 
well  argued  in  Woodcock  v.  The  Duke  of  Dorset ;  in  which 
case  it  is  clear,  that  in  that  event  Lord  Thurlow  must  have 
held,  that  they  would  have  had  it;  and  in  fact  has  held,  that 
if  they  married  or  attained  twenty-one,  though  they  died  in 
the  Ufe  of  both  parents,  they  would  have  been  entitled. 
There  is  not  a  word  in  the  context  to  sustain  that  opinion  in 
that  case.  There  is  considerable  context  to  support  it  in 
this.  The  legal  term  exbting,  if  it  could  be  said  to  exist 
at  la^,  though  all  died  in  the  iife  of  the  father,  they  should 
take(47). 

.  But  it  is  not  necessary  to  decide  that  here ;  for,  if  they 
could  not  have  taken  in  that  event,  does  it  follow,  that  a  child 
is  not  to  take,  when,  there  being  some  children  surviving,  the 
term  not  only  exists,  but  the  trusts  are  to  be  executed  for  some 
children  ?  Consider  the  words,  and  the  question ;  which  is, 
whether,  in  case  there  is  any  child  living  at  the  death  of  the 
father,  for  whom  the  trusts  ought  to  be  executed,  a  child, 
who  attained  twenty-one  or  married,  but  died  in  the  life 
of  the  father,  is  one  of  the  objects  of  the  trust,  that  is  to 
be  executed  for  somebody.  In  this  case  and  upon  these  au- 
thorities I  should  say,  the  words  "  such  child"  must  refer  to 
the  immediate  antecedent  all  and  every  the  child  and 
children,"  except  an  eldest  or  only  son,  not  qualified  by 
•the  contingency.  Upon  the  clause  as  to  what  is  to  be 
raised  in  the  life  of  the  father,  if  the  words  introducing 
£  ♦511  ]  the  ♦contingency  are  to  determine  the  character  of  the  child, 
and  no  child  but  one  living  at  the  decease  of  the  father  it 
entitled,  bow  is  the  power  to  be  exercised,  and  the  proviso  to 
have  effect?  Jt  may  be  said,  the  « father  may  direct  such  a 
child  to  take,  even  though  the  contingency  should  not  happen, 
upon  which  the  trusts  of  the  term  w^re  to  be  exercised. 
There  is  npt  a  word  in  the  settlement  in  support  of  that ;  and 

that 

(47)  Powu  f.  Burden,  post.  Vol.  IX,  428. 
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that  would  be  as  strong  a  construction  to  support  the  d(ft  of 
the  father  as  I  am  making  to  support  this  according  to  former 
cases.  The  o^er  clauses  relied  on  for  th^  Plaintiff  do  not 
afford  all  the  argument,  that  has  been  attributed  to  them* 
The  expression  as  to  survivorship  still  includes  the  question, , 
who  are  entitled  to  portions. 

Upon  the  whole  I  have  a  strong  inclinaticxi,  if  I  can,  to 
construe  this  in  such  a  manner  as  to  hold  the  daughter  en- 
titled.   The  authorities  go  full  as  far:  many  of  them  a  great t 
deal  fitrther.    With  that  inclination  I  do  not  hesitate  to  say, 
it  would  be  better  to  construe  all  instruments  according  ta. 
their  terms,  and  not  to  spell  out  what  they  might  have  meant 
I  should  have  had  great  difiBculty  in  going  the  length  of  prior 
authorities :  but  as  they  have  gone  so  far,  it  is  my  inclination^ . 
and  I  think,  my  duty  to  follow  them.    I  should  have  no  ob* 
jection  to  have  this  case  spoken  to. again:  but  if  that  course 
should  not  be  taken,  and  I  should  not  mention  it  before  the 
first  day  of  causes,  you  will  understand  it  is  my  opinion,  that 
this  may  be  supported. 


1801. 


No  farther  argument  was  offered  at  the  Bar,  and  the  Lord 
CAamceUor  not  having  expressed  any  change  of  opinion,  the 
decree  was  made ;  declaring,  that  Mary  Hope,  had  a  vested- 
interest  in  one-third  of  the  sum  of  5000/.  and  that  the  same 
with  interest  at  the  rate  of  4  per  cent,  from  the  death  of 
EUab  Breton  ought  to  be  raised  by  sale  or  mortgage. 


HOPB  , 

Lord  ^ 

CUFDBN. 


GRANT,  Ex  parte. 
l^^K.  ROMILLY  moved,  imder  the  statute  of  Queen 


[  812  } 
1801. 

N&o.  fSik.  * : 

Tenant  for 

Anne{4&)f  that  Woodroffe  may  be  ordered  to  pro-  ninety-nine 

duce  the  body  of  Mary  Woodroffe ^  his  wife;  to  whom  the  y®*"»  if  ' 

estate  in  question  was  Umited  for  ninety-nine  years,  if  she         *®  * 
^  ^  ,1-1  hve ;  remain-  : 

^'^^^^derlotmstwi. 

.(48)  SUt  Bullae,  o.lB..  to  preserve  . 

contingmit  rtfn 

mainders ;  remainder  to  the  heirs  of  her  body ;  remainder  over  to  the 
same  trustees  npon  trust  for  other  persons.  Upon  the  application  of 
those  persons  and  the  trustees  under  the  statute  6  Anne^  c»  (8,  the  husband 
of  the  tenant  for  life  was  ordered  to  produce  her. 
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1601*'       should  80  long  live  ;  remainder  to  trustees  to  preserve  con« 
Grant      ^^S^^^  remainders ;  remainder  to  the  heirs  of  the  -hody  of 
Bx  narte     ^^tf  Woodroffe ;  and  for  default  of  such  issue  to  the  same 
trustees  upon .  trust  to  sell,  and  divide  the  produce  among 
certain  persons. 

The  motion  was  made  on  behalf  of  the  trustees  and  the 
eestuy  que  trusts  in  default  of  issue  ot  Mary  Woodrqffe,  upon 
affidavits,  stating,  that  she  left  her  husband  nine  years  ago ; 
and  had  not  been  since  heard  of ;  and  that,  while  she  was 
loiown  to  be  living,  she  never  had  any  child.  The  husband 
continued  to  hold  the  estate  in  her  right. 

A  doubt  was  suggested,  whether  this  case  was  within  the 
statute;  the  application  being  made  by  persons  not  imme- 
diately entitled  upon  the  death  of  the  party. 

The  Lord  Chancellor  requiring  evidence,  that  Mary 
Woodrqffe  was  not  pregnant  when  she  left  h^  husband, 
an. affidavit  was  made;  stating,  that  she  was  pot  then  preg- 
nant to  the  best  of  tl>e  ^owledge  and  belief  of  the  de- 
ponents. 

The  l4or4  Ch^i^cellor  under  these  circumstances  made 
the  order. 


[  513  ] 

1801.  ANONYMOUS. 
Nfm^mth. 

Upon  opening  STANLE  Y  moved  to  open  biddings  without  making 

biddings  the  any  deposit,  or  at  least  upon  a  very  small  one,  imder 

Coart  refiised  these  circumstances;  that  the  purposes,  for  which  the  sale 
^*th  a  de**^sit,  directed,  would  be  answered  by  the  produce  of  the  other 
or  to  order  a  ^^^^  exclusive  of  that,  which  was  the  subject  of  the  appli- 
trifling  one,  <^tion ;  which  was  made  by  the  tenant  foi*  life  with  remainder 
upon  particiir  ^  ^  children ;  and  the  tenant  for  life  meant  to  buy  in  that 
lar  ctrcQoir     lot.  It  was  also  stated,  that  he  was  in  distressed  circumstances. 


Mr.  BichardSf  for  the  purchaser  insisted,  that  he  had  a 
right  to  retain  his  purchase,  ui^ess  got  rid  of  by  another  pur- 
chaser in  the  regi|Iar  course. 
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Lord  Chancellor. 


1801. 


The  mischief  that  I  should  discharge  a  purchaser,  who  ^j^^^J^^ug 
has  made  a  deposit,  for  onej  who  will  not  make  one.  The 
deposit  is  the  only  hold  the  Court  has  upon  the  purchaser. 
I  recollect,  when  the  manor  of  Great  ThurUno  in  Norfolk  was 
sold,  while  Lord  Thurlow  was  Chancellor  \  on  whose  behalf  I 
moved  to  open  the  biddings  before  ^vt  Humae  Setcell  upoii 
an  advance  from  5700/.  to  6700A  The  Master  of  the  Bolk 
inquiring,  what  deposit  would  be  made,  I  answered,  that  all 
the  parties  were  satisfied  with  the  purchaser :  the  Master  of  the 
Rolls  replied,  not  knowing  the  circumstance,  diat  if  the  Lord 
Chancellor  was  the  bidder,  he  should  make  a  large  deposit; 
the  deposit  being  the  only  hold  the  Court  has  on  a  purchaser ; 
and  ordered  a  deposit  of  the  whole  advance. 

.  This  application  desires  indirectly  what  could  not  be  asked 
dir^tly.  If  an  estate  was  directed  to  be  sold  in  ten  lota  upon 
a  mlculation,  apd  nine  having  been  sold  had  produced  so 
much  more  than  was  palculated,  that  there  wiMS  no  occasion 
to  sell  the  t^nthj  and  m  application  was  made,  stating,  that 
the  tenth  was  ordeired  improvidently  tp  be  sold,  and  prayings 
th4t  it  might;  not,  I  do  not  know,  that  such  a  motion  would 
not  sui^eeed.  But  this  lot  has  been  sold  with  the  others.  Thb 
therefore  is  desiring  me  to  do  indirectly  what  could  not  .be 
desired  directly,  in  this  ^instance,  the  lot  having  been  actually  [  ^514  ] 
sold ;  viz.  that  th^  shall  not  be  a  deposit.  There  must  be 
a  deposit ;  and  it  must  be  upon  all  the  usual  terms  (49). 


A  deposit  of  600/^  was  ordered. 


(40)  Rigby  v,  Macnamara^  post,  6}5.  Ante,  YoL  II,  ^ 
|u>te  t9  Tff^etoii  r..  Bifch. 


6^4 
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other  Defend- 
aot. 


1601.  COFFIN  V.  gOOPER. 

Answer  re-  ]^^*  NEWBOLT  for  one  Defendant  moved,  that  the 
ferred  for  answer  of  another  should  be  referred  for  scandal  ;^  ob- 

scandal  on  the  serving,  that  there  was  no  precedent  of  such  a  motion  by  a 
"l^^fi^ijT"  Defendant ;  though  by  a  Plaintiff  it  is  of  course.    If  this 
cannot  be  done,  the  I^laintiff  and  one  Defendant  may  combine 
to  reflect  upon  the  character  of  another.   The  principle  as  to 
scandal  is  to  keejr.the  records  pure. 

Mr.  HaUf  for  the  other  Defendants. 
The  matter  is  relevant ;  and  therefore  not  scandalous.  It 
consists  of  &cts  introduced  to  shew,  that  a  will  and  codidi 
ought  to  be  set  aside,  as  improperly  obtained.  In  all  cases 
of  fraud  it  is  necessary  to  put  in  issue  the  material  facts. 
Femhoulei  v.  PasMPatU  {50),  before  Lord  Hardwicke.  If  re- 
levant in  any  way,  being  material  it  can  be  neither  scandal 
nor  impertinence. 

Lard  Chancellor. 
Reference  for     I  do  not  recollect  an  instance  of  an  application  by  a  De- 
scandal  upon   fendant:  but  I  cannot  conceive,  that  th6  Court  would  not  do 
the  application  it  even  without  a  motion;  and  that  it  is  not  competent  to  any 
of  any .  one,  ^  apply;  and  I  would  not  lay  down,  that  a  person,  not 

"Jen  w^iiout'  *  ^  *®  record,  could  not  (51 ).  It  is  the  duty  of  the 
a  motion  Court  to  the  public  to  take  care,  that  its  records  shall  be  kept- 
1/fhat  is  ma-  P^^*  '  agree,  that,  because  an  answer  strongly  reflects,  it 
terial  or  rele-  ^  ^ot  to  be  called  scandal,  if  material,  and  relevant  to  the 
vant  not  to  be  justice  of  the  case.  But  the  suggestion  is  enough  to  put  it 
oonsidered  upon  the  Court  to  ♦  examine,  whether  it  is  scandalous ;  and 
scandal.  whether,  if  it  is,  it  is  not  to  be  considered  so,  because  ma- 
[         3     terial  or  relevant. 

(60)  2  Fet.  24.   Post,  Lord  as  it  is  represented,  with  his 

Si.  John  y.^Lady  Si^  John,  Vol.  Lordship V  concnrreoce :  but  by 

XI,  626.  a  manuscript  note  of  Mr.  Btames 

(51)  See  Lord  BacoiCt  orders,  it  appears,  that  his  Lordship  has 

Mr.  Beameff*!  edit  25.  In  1810,  since  decided  according  to  Cof- 

4  Madd.  252,   Tlie  Vice  Chan-  fin  v.  Cboper,  and  Lord  JBooon's 

ceUor  decides  the  contrary ;  and  orders. 
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Therefore  refer  it  to  the  Master  to  see,  whether  Aiis  is  1®^^- 
scandaL  With  respect  to  the  principle  of  sending  it  to  the  Goppiif 
Master  in  the  first  instance,  whether  .  upon  the  impossibility  v. 
for  the  Court  to  inquire  itself  in  the  first  instance,  or  whether  .^opbr. 
it  iff  partly  upon  delicacy  as  to  character,  I  think  there  is  ^™°*P*®  ^  ^ 
eROUgh  in  the  Itftter  ground  for  jthinking  it  better  to  send  it  ^ ^  ^  t^Masr" 
there  than  inquire  into  it  here  in  the  first  instance.    I  think,       ia  the  fiitt 
there  may  he  a  difference  between  a  Pkdntiff  and  a  Defendant  instance, 
referring  for  impertinence:  but  the  ground  of  that  difference  .Difference 
dpeanot  apply  to  scandal  ( 52 ).  '  •  •         between  HainiPf 

tiff  and  De^  r 

(52)  Tor  other  distinctions  in  practice  as  to  scandal  and  im-  femigQi^  reffw- 

pertinence,  see  ante,  Pellew  v.   — ,  466.  Vol.  V,  666,  and  ring  for  im-  • 

the  note. '  Anon.  2  Fes.  631.  pertinance,  nofc 

applicaUe  to  i 

'  scandal* 

■  • 

RTGBY  V.  MACNAMARA.  l«0l. 

I^R.  WETHERELL  moved,  .that  one  person  might  be    The  Goiirt  - 

substituted  for  another;  who  was  a  purchaser  under  will  not  dis- 

the  decree.  charge  a  pur- 

The  purchaser  appeared  by  Counsel;  and  consented.        chaser  and 
^  rr  J  »  gubstitate  an- 

other  even 

The  Lord  Chancellor  refused  the  motion ;  saying,  this  payiog 

was  one  of  the  mischiefe  of  consent:  the  effect  would  be  Iq  the  money 

discharging  a  purchaser,  who  had  made  a  deposit,  for  ones  without  an 

who  might  be  worth  nothing:  but  he  should  be  discharged,  affidavit,  that 

whenever  the  new  purchaser  paid  in  the  n)oney(,53).        .  ihttt  is  no 

under-bargain* 

The  next  day  Mr.  WethereU  moved  on  behalf  of  the  new 
purchaser,  that  on  his  paying  the  money  he  might  be.  sub- 
stituted, and  the  other  discharged. 

The  Lord  Chancellor  said,  this  might  be  an  ingenious 
device,  with  a  view  not  to  come  to  the  Court  to  open  the  \ 
biddings ;  ^  and  he  would  have  an  affidavit,  that  there  is  no     [  ♦SIC  ] 
under-bargain ;  for  the  new  purchaser  may  give  the  other  a 
sum  of  money  to  stand  in  his  place,  and  so  .  deceive  the 
Court(54<). 

'  (68)  Post,  Vale  v»  Davenport^    the  note  to  Watton  v.  Birek. 
615.   As  to  opening  biddings,      (64)  Vak  y,  Davenport,  post, 
see  ante,  ilaoii.  513.  Vol.11, 55,  615. 
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Rolls.  REEVES  BRYMER. 

BRYMER  V.  REEVES. 

Cureomstaooes  ^HESE  causes  (55)  came  on  for  farther  direction^  after 
DM  toffieient  th^  Master's  report;  which  among  other  things  stated, 
eddenoe  of  a  executots  had  not  possessed  any  part  of  the  testator's 

bd&Tdebt  *  sinte  the  16th  of  May,  1791,  when  the  residue  was 

Updo  a  qiies-  ^is^'il^wt^  according  to  the  decree,  except  a  bond,  dated 
tion  ef  pre-    ^®  of  September,  1766,  from  William  Brymer,  the 

amiiptioii  of  Defendant  in  the  first  cause,  in  the  penal  sum  of  9001.,  with 
■MisfkctioD  in  condition  for  payment  of  400/.  with  interest  at  the  rate  of 
a  hurd  ease  5  p^r  cent,  on  the  27th  of  September  next,  and  except  certain 
Iha  Court  giT6  leasehold  estates. 

leave  to  brioff  With  respect  to  the  bond  the  Master  stated,  that  he  found 
an  action  upon  ^  *®  affidavit  of  WilUam  Brymer,  that  in  1766  he  borrowed 
the  bond ;  bat  ^®  sum  of  400/.  from  the  testator ;  and  thereupon  executed 
ipoakl  not  di-.  the  aforesaid  bond.  About  five  or  six  years  afterwards  the 
jrect  it.  deponent's  affiiirs  became  embarrassed ;  and  he  applied  again 

to  the  testator ;  who  reftised  to  advance  him  any  more  money ; 
and  aUeged  as  a  reason,  that  the  deponent  had  already  had 
'  900/.  of  him :  meaning  500/.,  which  the  testator  paid  him  as 
a  marriage  portion  with  his  daughter,  and  the  400/.  secured 
by  the  aforesaid  bond ;  and  that  the  deponent  might  do  as 
'he.  pleased  with  the  sum  he  then  owed  him ;  as  he  should 
never  ask  him  for  it,  or  require  him  to  pay  it;  but  Aat  he 
would  not  advance  him  any  thing  more,  or  to  that  effect 
Upon  other  occasions,  and  many  years  after  the  cfxecutioii  nS 
the  said  bond,  when  the  deponent  had  solicited  the  loan  of 
money  of  the  testator,  he  reminded  the  deponent  of  his  havmg 
givra  him  what  he  owed  him  on  the  aforesaid  bond;  and 
assigned  that  as  a  reason  for  his  refusing  to  comply  with  the 
deponent*s  request;  and  in  cons^uence  of  the  testators  having 
repeatedly  declared  to  the  deponent,  that  he  never  meant  to 
[  ^517  ]  call  ^upon  him  for  payment  of  the  aforesaid  bond,  and  the 
deponent  never  having  been  asked  or  required  by  the  testator 
to  pay  the  same  or  any  part  thereof,  the  deponent  conceived 
and  verily  believed,  that  the  testator  had  many  years  nnce 
caQcelled  or  destroyed  the  said  bond.   The  deponent  farther 

stated 

(55)  Reported,  aote,  Vol.  IV,  (Hid. 
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stated  in  1778  he  took  the  benefit  of  an  Insolvent  Act  By 
that  act  {66)  it  is  enacted,  that  the  future  real  estates  as  well 
freehold  *as  copyhold,  salaries  of  offices  under  government, 
money,  or  money  in  the  funds,  or  lent  upoti  real  security 
only,  of  every  person  or  persons,  taking  the  benefit  of  the 
act,  which  after  the  time  of  his,  her  or  their,  total  surrender 
of  his,  her,  or  their,  estate  and  effects  under  such  act,  he» 
she,  or  they  shall  or  may  be  seised  of  in  his,  her  or  their, 
own  right  or  use,  by  grant,  demise,  or  purchase^  shall 
remun  and  be  liable  to*  his,  her^  or  their,  respective  cre- 
ditors, &C. 


1801. 

R&BVII9 

Brtmbs. 


.  Mr.  Piggoii,  Mr.  Richards,  and  W»  Agar,  for  the  Ptain;^ 
tifl&  I  Mr.  Romilly,  and  Mr.  Steele,  for  parties  in  the  sam^ 
interest,  insisted,  that  the  bond  ought  to  be  enforce. 


Mr.  Sutton  and  Mr.  Hart,  for  William  Brymer^ 
Either  what  is  stated  in  the  report  is  evidence  of  a  release^ 
according  to  Eden  v.  Smj^th{S7)  and  Aston  y.  Py^(  58);  or 
from  the  length  of  time  a  presumption  of  payment  or  satisf 
Auction  arises^ 


Reply. 

Clearly  there  is  neither  payment  nor  satisfaction.  The  only 
question  is  as  to  the  release.  In  Eden  v.  Smtftk{S9)  there 
were  many  circumstances :  but  the  Lord  Chancellor  did  not 
consider  it  as  a  release  f  though  under  all  the  circumstances 
he  thought.  Sir  Frederick  Eden  not  to  be  sued  at  law* 

In  this  case  there  are  no  circumstances :  there  is  nothing  but 
thi^  conversation  between  the  testator  and  Brymer  himself; 
which  cannot  be  considered  a  release  of  this  bond  either  Ht 
law  or  in  equity. 

The  drcumstance  of  taking  the  benefit  of  the  act;  of  in- 
solvency is  sufficient  to  rebut  the  presumption.^  The  Court 
will  at  least  send  this  to  a  jury. 

(M)  SUt  18  Geo.  III.  c.  52.        (59)  As  to  tbst  case,  see  Pol^ 

(57)  Ante,  Vol.  V,  341.  v.  Lord  Smnen,  and  DrUce  v. 

(58)  Stated  ante^  Vol.  V,  350,  DeniMm,  ante,  309^  385. 
354. 


1801. 
Rbbtbs 

V. 
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jh(^  Master  of  the  Rolls. 
What  was  it  considered  to  be  in  Eden  Smi/th  ?^  It  must 
be  domething.  You  say,  it  was  not  a  release :  but  it  had  an 
efiect  equally  beneficial  to  the  obligor*  However  numerous 
the  circumstances,  all  that  goes  only  to  the  weight  and  amount 
of  the  evidence. 


The  Master  of  the  Rolls. 
Pee.  id.  •  This  objection  t6  thij  right  of  Brymer  to  receive  in  right 
of  his  wife  her  proportion  of  the  residue  is,  that  he  is  debtor 
by  this  bond  to  the  estate;  and  that  proportion  therefore 
ought  to  be  applied  to  that  debt  in  the  first  j^ce.  The 
txmd  is  as  old  as  1766.  He  objects,  that  he  ought  i^t  to 
be  charged  with  it  for  two  reasons:  1st,  On  account  of  th^ 
intention  of  the  testator  to  forgive  him  the  debt:  3dly,  That 
die  presumptive  bar  from  length  of  time  ought  to  operate 
Against  any  demand  upon  it.  These  tw6  grounds  are  cer- 
tainly inconsistent.  The  one  supposes,  the  bond  never  has 
t)een.  paid,  from  the  intention  of  the  obligee  never  to  demand 
payment  of  it :  the  other  desires  the  Court  to  presume  it 
satisfied.  I  should  not  have  be^n  sorry  to'  have  found  any 
specific,  ground,  upon  which  I  could  have  exempted  diis  poor 
<>ld  man  from  this  charge ;  for  there  is  every  reason  to  sup- 
pose, it  was  not  the  intention  of  the  ^testator  to  exact  it ;  and 
the  Defendant  had  from  the  lapsef  of  time  and  what  passed 
between  him  ahd  the  testator  no*  reason  to  believe,  he  did  in- 
tend it.  It  is  jsaid,  there  is  evidence  of  a  release  fnm  what 
passed  between  them ;  and  Eden  v;  Smyth  is  cited  to  shew, 
that  such  circumstances  may  amount  to  evidence  of  a  release, 
First,  Brymer  does  not  state,  that  he  has  any  e^dence,  that 
he  can  produce,  of  what  passed  between  him  and  the  testator. 
Therefore  in  an  action  he  could  not  avail  himself  of  sudi  a 
defence.  He*  does  not  state,  that  any  thing  passed,  except  with 
himself,  no  other  person  being  present.  In  Eiden  v.  Smyth 
there  was  a  letter  of  Mr.  Smyth:  in  which  he  declared,  he 
iiad  released.  That  was  good  evidence,  from  which  it  might 
be  inferredi  that  an  actual  release  was  executed.  But,  inde- 
pendent of  that,  I  much  doubt,  whether,  if  all  he  states  to  have 
passed  with  the  testator  could  be  proved,  it  would  amount  to 

evidence 
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eyidence  of  a  release.  It  is  very  different  from  the  assertion  of 
Mr.  Smyth.  This  is  nothing  more  than  that  he  never  meant 
•  to  demand  payment.  He  says,  he  had  given  him  the  400/. 
he  owed  him  upon  his  bond ;  that  he  might  make  what  use  he 
pleased  of  it;  and  he  never  meant  to  require  payment,  &c. 
AO  that  is  nothing  more  than  a  dedara6on  by  the  testator, 
that  he  never  would  sue  for  this  money ;  which  certainly  is 
not  sufficient  to  operate  as  a  release;  though  if  declarations 
of  this  kind  are  put  in  writing,  if  by  a  testamentary  paper, 
it  might  operate  as  a  gift  to  him  of  the  money  due  upon  the 
bond. 

As  to  the  other  gindund,  of  presumption  of  satisfaction,  if 
there  was  any  probability  of  benefit  to  the  obligor,  I  would 
•certainly  in  such  a  case  put  them  to  recover  at  law.  But  I  fear, 
that  would  put  him  to  a  useless  expence ;  for  from  the  circum- 
'  stances  I  apprehend,  they  would  succeed ;  and  fhe  bar  would 
not  operate.  They  would  be  able  to  shew  from  his  own  de- 
clarationa,  that  he  had  not  paid  the  bond ;  and  ihat  he  pro- 
ceeded upon  quite  a  different  ground,  the  forgiveness  of  the 
debt  It  is  only  a  presumption ;  which  may  be  rebutted  by 
shewing,  it  was  not  paid ;  and  that  for  many  reasons  the  pre- 
sumption from  the  length  of  time  does  not  arise.  The 
testator  might  have  abstained  from  suing  him,  because  it 
would  have  been  to  no  purpose. 


The  Plaintiff  s  Counsel  then  stating,  iiivXBrymer^  share 
of  the  residue  did  not  amount  to  what  was  due  upon  the 
bond,  applied  for  a  direction  to  the  executors  to  bring  an 
action. 

The  Master  of  the  Rolls  said,  he  would  not  direct  them 
to  bring  an  action;  but  declared,  that  the  executory  should 
be  at  liberty  to  bring  an  action  upon  that  bond ;  that  the  other 
shares  of  the  residue  should  be  paid;  and  ^rytner's. reserved 
till  the  event  of  the  action ;  with  liberty  to  apply. 
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July^th.  SITWELL  BERNARl). 
Dec.  &th. 

Te#tglor  di.  JpRANCIS  SITWELL  by  liie  will,  dated  the  5th  of  Fe- 

reicted  the  re-  bruary  1792,  gave  to  his  wife  1000/.  a  year  during  her 

sidoe  of  his  jjjpg^     a  jointure  and  in  lieu  of  dower  ;  ^d  directed  the  same 

personal  es-  ^  other  annuities  ffiven  by  his  will  to  be  paid  half  yearly 

tate,  sobject  .       -  «  ,  ,     .        ,                       «  ;         ,  • 

to  the  payment  deductions ;  the  first  payment  of  them  to  be  at  the 

of  legacies,  an-  expiration  of  six  months  after  his  decease;  and  he  also  gave 
naitiea,  debts  to  his  said  wife  his  house  near  Sheffield^  called  Mount  Plet^ 
and  funeral  ex-  sHni,  With  the  appurtenances,  together  vrith  the  use  of  the 
pencea,  with  furniture  belonging  to  the  house  for  her  life;  and  after  her 
all  convenient  death  he  gave  the  furniture  belonging  to  the  said  house  to  his 
laid^ouUn  real  ^  ^  ^^^^        *^  *®  part  of  his  personal  estate 

estates  to  be       ^        ^  house  In  Audley  Square  with 

settled  in  strict  appiirtenatices,  together  with  the  use  of  the  futniture  be- 
settlement ;  lon^ng  thereto  for  her  life ;  and  after  her  decease  he  gave 
and  that  the  the  same  to  his  executors^  upon  trust  to  sell  his  said  town 
interest  of  sQch  house,  and  to  divide  the  net  money  arising  from  the  sale 
resldne  should  thereof  equally  between  his  two  sons  FrancU  Sitwell  and 
TdT'laM  ti^Situ>eU. 

out  in  lands  '^^^  testator  then  reciting,  that  Samuel  Phipps  under  die 
to  be  settled  trusts  add  powers  in  his  (the  testator*s)  late  uncle's  will  had 
in  like  manner,  devised  the  i^al  estates  in  the  county  of  NortAumberkmdt 
Various  cir-  which  were  devised  to  the  said  Samuel  Phipps  by  the  testator's 
cumsUnces  uncle,  in  tarust  to  be  settled  on  the  testator  for  life,  with 
thl'colSlfon^  mainder  tb  his  son  FrdncU  SitweU M  Ufe,  with  remamder  to 
J .  ^  ^  trustees  to  preserve  contingent  remainders,  with  remainder  to 
and  mvestment  , .  ,         .  „.     ,„  v  ^         ,    ,  .   ,  .  ^ 

of  the  personal      (Francts  SttwelTn)  first  and  other  sons  successively  in  tail 

estate,  the  te-  ^^^^  ^^^^  divers  remainders  over,  gave  to  his  said  son  JFWmcm 
nant  for  life  Sitwell^,  Considerng,  he  would  be  entitled  to  the  said  Nartk" 
was  held  en-  ^mherlmi 
titled  to  the  interest  frojn  the  end  of  a  year  after  the  death  of  the  testator. 

General  rule,  that  le^«  cies,  where  no  interest  is  given  by  the  will,  shall 
carry  interest  at  4  per  cent.  oti1y«  and  from  the  end  of  a  year  after  death 
of  the  testator;  except  where  it  is  given  by  way  of  maintenance;  though 
the  fund  produces  more ;  add  the  interest  shall  not  be  increased  by  the 
effect  of  appropriation.. 

A  legatee  having  taken  a  mortgage  In  part  payment,  subject  to  an  agree* 
ment  for  payment  out  of  the  other  amets  and  a  resumption  of  the  mort-' 
gage,  was  held  entitled  to  the  benefit  of  that  agreement ;  accounting  for 
the  diflorence  of  interest. 
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umieriand  estates  on  his  death,  die  sum  of  ^,0002.  ;  '  8nd  Ue 
.gave  to  lus  son  Hurt  Sitwell  30,0002. ;  which  sums  he  directed 
iq  be  paid  to  them  respectively  on  their  attaining  their  respec- 
tive  ages,  of  21;  the  interest  of  which  said  respective  sums 
was  (after  appljring  thereout  respectively  what  lus  executors 
should  think  reasonable  for  their  respective  maintenance  and 
education)  to  accumulate  from  the  time  of  his  decease  at  the 
nte  of  4fL  per  cent,  per  atm.  for  the  benefit  of  his  said  two  sons 
respectively,  to  be  added  to  the  piihcipal,  until  the  said 
'principal  sums  should  become  payable ;  and  it  was  his  will, 
tK^  his  executors  or  the  survivor  of  them  should  have  power 
•at  hia  or  their  discretion  to  advance  any  part  of  the  said  sum 
of  90,0002.  and  30,000/.  respectively  for  the  purpose  of  placing 
<mt  or  advancing  his  said  sons  Francis  and  Hurt  or  either  of 
them  in  life,  before  such  son  should  attain  the  age  t>f  tweilty- 
<Mie  years;  and  in  case  his  said  8on  Francis  should  die  under 
the  age  of  twenty-one  years,  then  the  testator  directed,  that 
iiis" said  legacy  of  ^,000/.,  or  .  so  much  thereof  as  should  not 
have  been  applied  or  advanced,  as  aforesaid,  should  sink  into 
the  residue  of  his  personal  estate.  The  testator  gave  a  simSlar 
direction  with  respect  to  the  legacy  of  30,000/.  given  to  his 
aon  Hurt.* 

The  testator  then  gave  to  his  grandson  Charles  Wake 
0OOOZ.,  to  be  paid  him  on  his  attaining  the  age  of  twenty-one, 
if  he  should  Mve  to  attain  that  age  ;  but  not  to  carry '  toy  in- 
terest in  the  mean  time ;  and  if  he  died  under '  that  age,  then 
to  sink  into  the  residue  of  his  personal  estate.  He  gavl^  to 
his.  sister-in-law  Catherine  Wameford  ixi  annuity  of  400/.  for 
lier  life  and  500/.;  to  each  of  the  children  of  his  late  niece 
Catherine  Slater  400/.,  to  be  paid  to  sons  at  tWenty-one,  or 
to  be  sooner  applied  for  their  benefit,  if  his  executors  should 
see  fit,  and  to  daughters  at  twenty-one  or  days  of  marriage, 
which  should  first  happen ;  to  Richard  Slater  SOO/. ;  to  his 
niece  Jane  Heaton  an  annuity  of  100/.  during  her  Hfe  for  her 
separate  use  and  100/. ;  and  in  case  she  should  marry  and 
leave  issue,  to  each  of  her  children  200/.,  to  be  paid  to  sons 
at  twenty-one,  or  to  be  sooner  applied  for  their  benefit,  if  his 
executors  should  see  'fit,  and  to  daughters  at  twenty-one  or 
days  of  marriage ;  and  he  durected,  that  interest  at  4  per  cent. 
Advld  be  paid  in  respect  of  the  legacies  given  to  .the  chil^ 

Vol.  VI.  NN  dren 
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dten  of  his  late  mece  Catherine  SUHer  from  his  decease,  until 
ithdr  respective  fegpacies  should  become  payable,  as  aforesaid^ 
and  also  in  respect  of  the  legacies  given  to  the^hUdren  (if  taof) 
4^  his  said  niece  Jane  firom  her  decease,  until  the  said  lega- 
cies should  become  payable.  He  then  gave  several  annuities 
and  legacies,  some  to  servants  ;  and  directed,  that  tiie  several 
kgades  and  annuities  before  given  should  be  paid  widiout 
prejudice  to  any  sums,  which  should  be  due  from  him  to  any 
xS  the  legatees  or  annuitants ;  and  be  directed  his  ezecstors 
id  continue  some  weekly  and  other  allowances  *to  some  poor 
persons  at  Remshaw  in  Yorkshire  during  their  lives  ;  and*  he 
^ve  the  furniture,  plate,  books,  linen,  china,  wines,  car^ 
riages,  horses,  and  effects,  whatsoever,  which  should  beloi^ 
to,  or  be  in  or  about  his  house,  offices,  and  grounds,  at  Reni- 
^haw  at  the  time  of  his  decease,  to  his  eldest  son  SUwell 
SiHcell  for  his  own  use  and  benefit;  and  directed  his  exe- 
cutors to  pay  any  annuities  or  legacies,  which  by  any  writing 
tmder  his  hand  or  signed  by  him  st  any  time  thereafter  he 
•should  direct  or  appcMnt  to  be  paid. 

He  then  gave  all  his  personal  estate  unto  his  executors  for 
iStke  itopdse  of  paying  his  said  legacies  and  annuities  and  fab 
debts  and  ftmeral  expences,  and  such  other  legacies  and  an- 
nuities as  he  might  thereafter  give;  and  subject  and  without 
prejudice  to  the  payment  of  any  legacies,  annuities,  debts,  and 
limeral  expences,  he  directed  his  exctotors  or  die  survivor  of 
them  with  all  convenient  speed  to  lay  out  and  dispose  of  the 
arest  and  residue  of  his  personal  estate  in  the  purchase  of 
manors,  lands,  tenements,  or  hereditaments,  in  England  of 
inheritance  in  fee-simple  in  possession,  to  be  settled,  as  there- 
inafler  mentioned;  and  directed,  that  tiie  interest  of  suck 
aresidue  of  his  personal  estate  should  accumulate  and  be  laid 
out  in  lands  to  be  settled  in  like  manner  as  he  had  directed 
die  residuum  of  his  personal  estate. 

The  will  then  directed  the  limitations  of  the  estates,  so  <s 
be  purchased,  in  strict  settlement  to  the  testator's  eUeatsos 
SiiweU  SiiweU  for  life,  without  impeachment  of  waste,  witb 
remainders  to  his  first  and  other  sons  successively  in  tail  naki 
then  to  Francis  SUweU  and  his  sons.  Hurt  Sitwell  and  hif 
acms,  Charles  Wake  and  his  sons,  respectively,  in  the  nam 
Ittanner;  and  the  ultimate  remainder  to  the  testator's  rigb 

heirs; 
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heire ;  with  powers  for  his  son  and  gnoidsoD/  wlsen  in  piM* 
session,  to  grant  leases^  not  exceeding  tweht]M)ne  years;  and 
he  declared,  that  the  legacies  and  estates  therein  before  giifen 
and  fimited  to  his  said  three  sons  SitwtU^  FtrmcUy  and  Hurt^  bj 
diat  his  wiO,  were  on  eonditibh  of  their  joinings  as  to  his  soii 
SkweU  as  soon  as  might  be  after  his  decease^  and  as  to  hb 
scms  JFVwK^  and  Hurt  as  soon  as  tni^t  be  after  they  should 
respectively  come  of  age,  in  such  aets,  deeds,  fines,  reocH 
▼eries,  and  assurances)  as  his  executors  should  require  to  con^ 
firm  jPAffcjM's  disposition  of  his  ( the  testator's)  unde's  estates  i)ft 
the  county  of  *  ' Narihumberlamd  i  and  in  case  any  of  his  said 
sens  should  within  twelve  months  idler  such  respective  timesi 
as  aforesaid,  refuse  so  to  do,  they  should  forfeit  the  legacies 
and  estates  thereby  given  to  them  ^  and  the  benefit  of  such 
legildes  and  estates  so  forfeited  should  go  as  part  of  the  resi^ 
duum  of  hb  personal  estate.  He  appointed  Thomas  BerMrd 
and  Richard  HwdMeHon  executors,  and  guardians  of  his  Sonci 
Fronds  and  Hurt^  until  they  should  attam  their  respectivd 
i^es  of  twenty-one ;  empowering  them  to  place  out  any  mcmiesf 
part  of,  or  anrising  from,  his  personal  estate,  which  ^uld  come 
to  their  hands  by  virtue  of  his  will,  or  any  monies,  part  of .  his 
personal  estate,  which  they  should  retain  as  a  fimd  to  answer 
Ac  payment  of  his  legacies  and  annuities,  on  real  or  Govenn 
ment  securities,  and  to  change  the  •securities.  Then,  afiier. 
the  usual  cliiuse  of  indemnity,  he  requested,  his  son  SUwell 
JSUwett  would  settle  his  house,  cidled  Mount  Pleasaid,  after 
the  deeease  of  his  wife,  with  the  grounds,  &c.  in  such  manner 
that  it  should  be  enjoyed  as  an  hospital  for  the  benefit  of  the 
town  of  Sheffield  and  neighbourhood. 


SrrwsEb 
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By  a  codicil,  dated  the  Idth  of  December,  l7dS,  stating 
among  other  things,  that  his  wife  had  died  since  his  wfll,  he 
gave  to  his  son  SUwett  Siiwell  all  his  plate,  Hnen,  and  chkia, 
wU^b'  was  given  to  his  wife ;  and  directed,  that  the  diamonds 
aiid  jewels  should  be  valued,  and  made  into  thre6  separate 
lots  of  equal  value,  to  be  divided  between  his  three  sons ;  and 
he  gave  <o  his  said  sons  Francis  JSiiweli.  and  Hurt  jSitwell 
iOfiOOL  eieh.  in  addition  to  tHe  said  sums  of  SOfiOOl.  fuid 
SO^OOO/i  given  them  respectively  by  his  said. will;  the  said 
MBS  of  10,OOOA  each  to  be  paid  to  them  at  the  same  .timi^a 

N  N  2  and 
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1801.       and  upon  the  like  events  and  with  the  like  interest  as  directed 
concerning  the  said  sums  of  20>000/l  and  30,000^.  by  his  said 
will.    He  gave  to  his  daughter-in-law  Mrs.  Sitwell  Siiwettf  in 
cade  she  should  survive  her*  husband,  an  annuity  of  400L  for 
herlifi^y  in  addition  to  her  jointure,  to  be  paid  half-yearly  s 
the  first  payment  to  be  made  at  the  end  of  six  calendar  months 
after  the  death  of  his  son  SHwett  SitweU\  to  his  grandrdaugh- 
ter  Mary  AUce  Sitwell  20001.  to  be  paid  on  her  attaining 
twenty-one,  but  not  to  carry  interest  in  the  mean  time ;  and  if 
she  should  die  under  that  age,  then  to  sink  into  the  residue  of 
his  personal  estate.    Then,  after  some  farther  pecuniary  lega- 
cies, specific  legacies  of  linen  and  furniture,  and  some  annul- 
[  *524  ]     ties,  *  the 'first  payment  to  be  at  the  end  of  six  months' after 
>his  decease,  he  gave  to  the  Lying-in  Hospiial,  to  which  his 
wife  was  a  subscriber,  2001.  to  be  paid  out  of  his  personal 
estate;  and  reciting,  that  sikice  the  making  of  his  will  the 
trustees  of  the.  Shield  Infirmary  had  fixed  upon  a  scite  for 
building  an  infirmary>  towards  which  he  had  subscribed  500L 
he  gave  to  the  trustees  of  the  said  infirmary  the  farther  sum 
of  500/a)  to  be  paid  out  of  his  personal  estate  towards  the 
biiiOding  of  the  said  infirmary^   He  revoked  the  request  in  his 
win  respecting  his  house  and  grounds  at  Lktle  Sheffield  being 
settled  by  his  eldest  son  to  be  enjoyed  as  an  hospital;  and 
.  gave  the  said  house  and  grounds  to  his  said  son  SiiweU  SihoeUy 
his  heirs  and  assigns  for  ever.    He  empowered  and  directed 
his  executors  in  the  settlement  directed  of  the  manors,  lands,  &c 
to  be  purchased  with  the  residue  of  his  personal  estate,  to 
secure,  charge,  and  make  payable,  out  of  such  manors,  &c. 
to  be  purchased  with  the  residue  of  his  personal  estate,  the 
sums  given  or  xlirected  to  be  paid  by  his  will  and  codicil  for  the 
benefit  of  the  several  annuitants  and  other*  persons;  and  he 
gave  ThamoM  Bernard  Uie  annual  sum  of  200/.  during  the  first 
Qeven  years  after  his  decease,  as  a  compensation  for  his  loss 
of  time,  but  not  as  a  satisfaction  for  his  expences  in  the  exe- 
cution of  the  will;  and  be  directed  all  the  legacies  and  annui- 
ties by  the  codicil  t6  be  in  addition  to  those  by  the  wiH.  . 


By  another  codicil,  dated  the  28th  of  July,  1798,  the  tes^ 
tator  gave  a  legacy  of  100/.  He  died  in  September;  1798; 
leaving  a  personal  estate  amounting  to  upwards  of  150,000/ ;  i| 

considerable 
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lerable  part  of  which  being  outstanding  on  large  mort- 
could  not  be  got  in;  and  ia Michaelmas  Term,  1797,  the 
is*fi]ed  by  Sitwell  Sittoell;  praying  the  necessary  accounts; 
Jiat  it  may  be  declared,  that  the  Plaintiff  is  entitled  to 
iterest  of  the  dear  residue  of  the  personal  estate,  not 
Ically  bequeathed,  so  far  as  such  residue  had  not  been 
Hit  in  the  purchase  of  land  under  theinll,  from  die  end 
s  year  after  the  testator's  death,  or  such  other  period 
»  Court  should  be  of  opinion  the  Plaintiff  was  entitled 
o;  that  such  interest  might  be  piud  to  the  Plaintiff; 
uch  parts  of  the  residue  as  had  not  been  laid  out  in 
urchase  of  lands  might  be  so  laid  out  according  to 
iD,  and  subject  to  the  payment  of  the  said  legacies  to 
efendants  Hurt  Sitwell,  Charles  Wake,  and  Mary  Alice 
ell;  that  the  Plaintiff  may  be  let  into  possession  of  die 
B,  when  purchased,  subject  to  the  annuities,  &€• ;  and 
)  case  the  Court  should  be  of  opinion>  that  the  legades 
to  Hurt  Sitwell  ought  then  to  be  provided  for  out  of 
srsonal  estate  not  specifically  bequeathed,  then  that  a 
ent  fund  might  be  set  apart  out  of  such  persona^  estate 
wer  the  same,  in  case  he  should  .become  entitled  thelreto  \ 
U  .necessary  directions,  &c. 

9  decree,  pronounced  in  1798,  directed  the  usual  ao* 
I  and  payment  of  the  legades  and  the  arrears  of  the 
ifSB ;  and  an  appropriation  to  answer  the  legacies  to 
»•  and  the  annuities :  an  inquiry,  what  steps  had  been 
to  get  in  the  personal  estate  outstanding  upon  securities  i 
lie  Master  should  state  the  clear  residue,  and  how  it  had 
lisposed  of,  and  distinguish  what  part  consisted  of  prin- 
and.  what  part  had  arisen  from  interest,  from  the  end 
elve  months  after  the  testator's  death. 
»  Master  by  his  Report,  made  in  November  1800,  stated 
^counts ;  and  that  all  the  legades  had  been  paid  except 
grades  of  30,000^  and  10,000/.  to  Hurt  Sitwell  and  the 
.  to  Charles  Wake,  and  to  Mary  AUce  Sitwell. 

Siiwell  attwied  twenty-one  on  the  26th  of  June,  1799; 
ft  Sitwell  attained  twenty-one  in  October  1796;  and 
ifterwards  applied  to  the  executors  for  payment  of  his 
88 )  yfhen  they  informed  him,  that  having  contracted  for 

the 


1801. 


SitwbIl 
Bbrnabd. 
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1801.  die  purchase  of  an  estate,  which  would  reqtdre  great  part  of 
SiTWBLL  in<>ney  then  in  their  hands,  they  could  not  without  great 
o.  inconvenience  to  the  trust  pay  him  the  whole  in  cash ;  but 
BsBNARD.  they  were  willing  to  pay  him  in  the  following  manner  |  in  cash 
.12,500/^  and  the  remaining  sum  of  17,500/.  part  of  a  mort- 
gage debt  of  38,000/.  due  to  the  testator*  secured  upon  the 
estates  of  the  late  Samite,  Finch,  Esquire.  Frmncis  SUwell 
fn  answ^  stated,  that  in  order  to  benefit  hia  brother  he  was 
willing  to  receive  his  legacies  in  the  manner  proposed^  upoa 
condition,  that  the  executors  should  out  of  the  first  monies, 
which  should  come  to  their  hands,  pay  him  the  said  sum  of 
.17,500/,  and  resume  the  mortgage;  which  they  agreed  txh 
In  consequence  of  that  he  accepted  the  12,500/.  and  a  transfer 
[  *526  ]  of  the  ^mortgage;  and  in  April  1798  on  hia  application  to 
the  executors  to  resume  the  mortgage  a  memorandum,  dated 
the  }6th  of  April,  1796,  was  signed  by  Francii  SUwell  and 
the  executors;  staling,  that  it  was  understood  and  agreed, 
that  the  mortgage  of  17,500/.  shall  be  taken  back ;  and  the 
jnortjgage  money  piud  to  JFVancw  Sitioell  out  of  the  monies 
^xpeolj^d  to  be  shortly  paid  in  part  of  a  mortgage  of  51,000/. 
^ue  to  the  testator's  estate;  part  of  which  had  been  lately 
paid  to  the  executors,  and  applied  by  them,  except,  1506L 
lent  to  Francis  Siiwell  on  his  bond ;  and  the  residue  is  in  a 
€0|iri9e  of  payment;  and  this  is  agreed  to  by  the  executors, 
as  fair  as  they  can  consistently  with  their  du^  and  the  due 
execution  of  their  trust. 

The  Report  farther  stated,  that  accordingly  on  the  16th  of 
4pril,  1798,  the  Defendants  advanced  to  Frameie  Siiw^ 
15001*  upon  his  bond.  He  therefore  claimed  16,000/.;  offisring 
tp. re-transfer  the  mortgage ;  and  the  executors  also  claimed  to 
liave  that  sum  paid  to  him  in  part  resumption  of  the  mort^ 
gage;  which  claimts  the  Master  submitted  to  the  Court. 

The  Report  stated,  that  the  only  sums  remaining  due  on 
mortgage  exclusive  of  the  said  17,500/.  are  aQ»000/^  tto 
balanice  of  the  said  mortgage  for  51,000/.,  and  another  mort*> 
gage  of  17,500/.;  that  soon  after  the  testator's  death  notices 
were  given  to  pay  the  said  mortgage  debts ;  but  the  heir  of 
the  mortgagor  for  Sl/XiOL  being  a  minor,  no  prooeedingl 
could  be  had  with  effecti  until  he  attained  twenty-one  in  J^m 
1796.   The  Defendants  were  induced  to  delay  filing  a  biU  by 

a  proposal 
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m  proposal  to  pay  the  mortgage  by  a  sale ;  whidi  took  phee 
mccqriiDglyz  but  masiy  of  the  purchasers  not  being  able  to 
complete  their  purchases,  the  Defendants  had  been  com- 
pelled to  receive  the  money  by  instalments ;  conceiving  that 
more  for  the  benefit  of  the  testator's  estate  than  to  file 
.bflk:  but  firom  the  d^culty  in  raising  money  in  the  pre- 
sent limes  and  other  curcumstances  90fi00k  still  remained 
due. 

With  respect  to  the  other  mortgage  of  17,500/L  the  Report 
stated,  that  the  executors  in  Easier  Term  1796  filed  a  bill ; 
and  upon  the  23d  of  Moff,  1798,  obtamed  a  decree  for  a 
Ibfeclosure :  *but  several  orders  for  time  had  been  obtained : 
the  last  upon  the  20th  of  January ^  1800,  for  m  months. 

The  Report  then  stated,  that  the  executors  had  laid  out 
part  of  the  personal  estate  in  the  purchase  of  real  estates  l 
one  of  which  they  purchased  from  the  I^aintiffi 

The  questions  were,  1st,  Upon  the  Plaintiff's  claim  to  die 
interest  of  the  personal  estate  from  the  end  of  a  year  after 
the  testator's  death. 

2dly,  As  to  the  right  claimed  hy  F^aneU  SMM  to  have 
the  mortgage  resimied  by  the  executors,  and  the  remainder 
of  his  legacy  paid  in  money. 

Sdly,  Upon  the  claun  of  the  legatees  to  interest  at  ^per  cent. 

Mr.  RomiUyy  Mr.  HoUist,  and  Mr.  Cox,  for  the  PtaintiiT; 
Upon  the  first  question,  there  is  no  case  precisely  Bke  this: 
but  Hutcheon  Vv  Manmngton  (60)  bears  a  strong  analogy. 
That  was  the  case  of  a  legacy,  given  over,  if  the  legatee  should* 
die,  before  he  might  have  received  the  legacy.  This  re- 
siduary disposition  would  be  very  clear,  except  for  the  latter 
part;  for  the  persons  beneficially. entitled  could  [not  be  pre- 
jj^udiced  by  the  negligence  of  the.  trustees;  who  would  have 
been  bound  to  lay  out  the  iund  at  the  end  of  a  year  after  the 
death  of  the  testator.  The  latter  part  of  the  clause  would  be 
satisfied  by  the  interest  accumulating  within  the  year,,  the. 
usual  time  allowed  for  the  executor  to  collect  the  property.f 
Another  way  of  satisfying  those  words  is  1^  referring '  themi 
to  the  legacies  to  his  grandson  and  grand-daughter>  directed^ 

'not 

(flO)  Ante,  VoL  I,  300,  and  the  note,  307.  ABfp.  C.C.  491,. 
BOts.  Gaskell  v.  Harman,  ante,  169,  and  the  note,  105.  Post, 
Vol.  XI,  4B9. 
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not' to  be  :paid  till  the  age  of  twenty-onei  and  not  to  carry  in- 
terest in  the  mean  time.  This  is  to  be  considered^  as  if  the 
Plaintiff  had  no  other  provision  under  the  wilL  He  could  not 
mean,  that  the  executors  should  have  the  power  of  delaying 
the  investing  of  his  personal  estate  in  land,  as  long  as  they 
thought  proper.  They  delayed  three  years,  before  they  even 
took  steps  to  call  in  the  mortgages.  They  might  have  had  a 
decree  nisi  against  the^  infant  *  mortgagor.  But  the  other  mort- 
gagor was  of  age.  In  HoUingsworth  v.  HoIUngWDorth  (  61  ) 
there  was  a  devise  in  trust  to  sell,  and  divide  the  produce, 
ainong  brothers  and  sisters,  or  their  children,  in  case  any 
should  be  dead,  before  the  estates  should  be  sold.  The  biO 
was  filed  'by  some  children,  upon  the  ground,  that  the  estates 
were  not  sold  during  the  lives  of  the  parent:  but  the  Lord 
Chancellor  held  decidedly,  that  it  made  no  difference ;  for  the 
estates  were  to  be  taken  to  have  been  sold  at  the  death  of  the 
testator.   The  case  of  Enltoistle  v.  Markland  ( 62  )  *  is  a  direct 

authority 

(61)  Stated  from  the  Register's  Book,  post,  VoL  VIII,  558,  io 
the  jlidgmeai  of  Ehom  v.  EUoin. 

(02)  Bertie  Entwistle  v.  Markland. 

In  Chancery,  24th  Jtc/y,  1795.  ^ 
.  Henry  BntwUile,  Esq.  by  his   money ;  and  without  delay  and 


will,  dated  the  10th  of  August, 
1775,  after  directing  his  legacies, 
debts,  &c.  to  be  paid  out  of  his 
personal  estate,  as  to  all  his  mo- 
ney and  securities  for  money; 
and  all  his  estate  and  interest 
in  SQch  secarities  by  mortgage 
or  otherwise,  and  all  his  plate, 
jewels,  goods,  and  personal  es- 
tate, whatsoever  gave  and  be- 
queathed to  the  Defendant  Mark" 
land  and  others ;  upon  trust  as 
soon  as  might  be  after  his  death 
to  call  in  and  receive  all  the  mo- 
ney due  to  him  on  the  said  se- 
curities or  otherwise  with  the 
interest  thereof,  and  to  convert 
all  his  other  personal  estate  into 


with  all  convenient  speed  to  lay 
out  and  apply  the  whole  of  such 
monies  and  the  interest  thereof 
to  accrue  and  accumulate  in  the 
mean  time  in  and  for  the  pur- 
chase of  freehold  lands  and  te- 
nements of  inheritance  inJB^ 
land,  to  be  convened  on  such 
purchases  thereof  fromi  time  to 
time  to  the  trustees  and  the  sur- 
vivor and  his  heirs  and  assigns, 
upon  trust  to  and  for  the  use  of 
such  persons  and  for  such  ea- 
tales  and  with  such  limitatioDS 
and  in  such  manner  as  therein 
after  declared  as  to  such  pur* 
chased  lands  and  tenements ;  and 
immediately  after  tho'^urcbaae 
thoreofr 
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if  (br  giving  the  tenant  for  life  the  interesti  not  only  of 
iney  not  laid  out  in  land,  but  of  what  had  not  been 

collected, 

,  as  also  AS  to  all  the  mes-  aonal  estate  from  the  death  of 
&c.  whereof  he  should  Robert* 

sd  at  his  decease/ he  de-  Upon  t^  Master's  Keport  It 
he  same  to  the  trustees  appeared,  that  the  first  tenant 
sanrivor  and  his  heirs;  for  life  had  possessed  a  consider- 
able part  of  the  personal  estate'  ; 
and  agreed  to  sell  real  estates  of 
his  own  to  the  executors  to  the 
will.  It  appeared  also,  that  there 
had  been  opportunity  of  laying 
out  part  of  the  personal  estate  ; 
whh|{i  bad  not  been  so  laid  out ; 
and  that  several  Mparts  of  the 
personal  estate  were  out  upofQ 
mortgages;  on  which  it  had  be- 
come impossible  for  want  of 
heirs  and  persons  abroad  to  get 
in  the  money  rthe  Report  statinl; 
the  evidence  of  an  attorney  as 
to  what  he  had  done  for  that 
purpose. 

The  cause  coming  on  for  faHher 
directions,  it  was  declared,  that 
the.  personal  estate  of  the  testa- 
tor Henry  EntwUtle  not  having 
been  applied,  as  the  -same  was 
got  in  and  received,  in  the  pdr- 
chase  of  real  estates,  pursaapt 
to  the  directions  of  the '  will, 
the  PiaintiflT  Bertie  EntwUtle  was 
entitled  and  ooght  to  receive  the 
interest  of  such  personal  estate 
\le  died  on  the  30th  of  or  of  such  part  thereof,  wt^ich 
1787.    The  Plaintiff  by   had  been  got  in  and  received, 

and  not  so  applied,  from  the 
death  of  the  tosUtor  Jf^o^  En- 
twUtle ;  and  it  was  ordered,  that 
the  several  sums  of  interest  ap- 
pearing 


1801. 


SlTWBLL 
BERMAlin* 


lae  of  his  brother  Robert 
ie  fpr  life  without  im- 
ent'of  waste;  with  re- 
r  to  his  trastees  to  pre- 
ibtingent  remainders ;  re- 
r  to  his  fir^t  and  other 

tail  male ;  remainder  to 
intiff  for  life  without  im- 
ent  of  waste;  with  like 
lers  to  the  trustees  and 
ions ;  and  with  other  re- 
nt over.  The  trustees 
^pointed  executors. 

codicil  the  testator  for 
ter  collecting  and  getting 
personal  estate  gave  his 
»rs  fall  power  to  settle  all 
m;  and  he  also  gave  them 
rer  either  to  continuei  or 
n  and  lay  out  again,  until 
purchases  could  be  found, 
ny  part  of  his  money  at 

on  such  security  real  or 
1  or  funds  as  they  should 
roper. ' 

testator  died  upon  the 
'January,  1784.  Robert 


prayed  (inter  alia),  that 
li  Be  declared  entitled  to 
treat  of  the  residue  of  the 
Henry  Enttoigtle's  per- 
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eollected.  The  late  Lord  Chancellor  directed  the  mterest  lk> 
be  computed  from  the  end  of  a  year,  as  a  reasioiiable  tune* 
Some  such  line  must  be  drawn.  The  Court  must  solve  the 
difficulty.  It  cannot  rest  with  the  discretion  of  the  executors; 
or  depend  upon  the  greater  or  less  degree  of  diligence  exerted 
in  getting  in  the  estate.  The  fair  time  is  the  end  <^  a  year 
from  the  testator's  death ;  according  to  the  common  rule  as  ta 
legacies;  which  is  established  Cot  convenience;  to  av(N4  ^ 
difficult  of  inquiring  in  all  cases»  where  the  fiinda.  were 
actually  got  in.  Some  other  period  more  satisfisictory  must  be 
fi)und;  or  that  rule  must  prevail*  With,  great  industry  per- 
haps the  executors  might  have  got  in  this  property  within 
the  year;  under  some  circiunstanoes  it  could-  not  be  done  in 
several  years.  Stuart  v.  Bruere  ( 63 )  is  another  strong  au- 
thority for  this  claim. 


peariog  by  the  Master's  Report, 
dated  the  30ib  of  December  1704, 
tQ  have  been  paid  into  the  hands 
ef  Janet  and  Company  at  2  and 
%  per  cent,  per  aim.  amouiiting  to 
425/.  4s.  lOd.^  and  the  snois  of 
6911.  2s.  Sid.  and  295i.  17$.  6d. 
}n  t|ie  Report  mentioned  to  have 
been  received  by  Markland  and 
Chadwick  on  acoonnt  of  such  in^ 
terest,  be  paid  by  the  said  De- 
feodanU  to  the  Plaintiff  Bertio 
EniwitUe  out  of  3405/.  17s.  lOd., 
cash  paid  into  the  bank  of  Jones 
and  Company ;  and  that  the  re- 


the  balance  of  5543/.  12s.  8|d> 
being  the  total  amonnt  of  taeh 
interest,  reported  to  have  aecra- 
ed  from  the  death  of  Robert  £k- 
twiMlle^  and  which  is  still  oat- 
standing,  together  with  the  fu- 
ture interest  of  the  outatandiog 
personal  estate  qf  the  said  tes- 
tator Hetiry  EntwiMtle^  ontil  the 
same  shall  be  got  in  and  laid  oot 
in  the  pnrchase  of  lands,  be  paid 
fo  the  Piaintiff  BerHe  EmiwUtk, 
when  and  as  the  same  shall  be 
got  in  and  received.  (  See  post, 
537.) 


knaiipQg  sum  of  4140/.  15s.  4</., 

(63)  Stuart  v.Bruere-^Ai  the  Rolls,  2d  December,  1785. 
Before  the  Lord  Ckaneeliar,  20th  Ja/y,  1793,  Isi  April,  1794. 

E,  E,  Hewer  by  will,  dated  the   veniently  might  be  after  her  de- 


S8th  o(  March  1782,devised  to  the 
Defendants  Bruere  and  Spooner 
and  the  survivor  of  them,  his 
heirs  and  assigns,  an  undivided 
fourth  part  of  a  freehold  estate 
9^  Claphflm,  Surrey:  upon  tfnst, 
that  they  should  as  soon  as  con- 


cease  sell  the'  same;  and  oat  of 
the  money  arising  thereby  ^asd 
the  rents  and  profits  aoemiDg 
before  such  sale  she  directed  her 
said  trustees  to  pay  and  dii- 
charge  all  inoumhrancesi  whieli 
at  the  time  of  her  decease  might 

be 
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UiK>»  ihe  second  question,  JFVaitm  iSiViweff  having  ^  te^^ 
this  mortgage  is  now  bound;  and  cannot  insist  on  having  his 

wholp 


he  on  her  part  or  share  of  anj 
money  in  the  public  funds ;  and 
the  remainder  of  such  profiu  of 
ihe  said  premises  tili  such'  sale, 
she  directed  her  said  trustees  to 
plaSe  out  on  Oovemment  secu- 
rities; upon  trust  to  pay  the  ita- 
terest  and  dividends  of  such 
Government  securities  unto  the 
Plaintiff,  her  nephew,  for  his 
life ;  and  after  his  decease  to  pay 
the  interest  and  dividends  to  bis 
sons  or  son,  ( if  more  than  one,) 
equally  for  life ;  and  after  the 
decease  of  the  son  or  sons  of 
the  ^Plaintiff  to  transfer  one 
moiety  of  the  Government  se- 
curities to  th0  Defendant  Abror 
Am  Blackbome^  hid  exiecntors, 
or  adiAinistrators,  and  the  other 
moiety  to  the  Defendant  Charki 
Cockrellj  his  executors  or  admi- 
llistrators.  She  then  devised  to 
'  Ihe  same  Defendants  her  nndi- 
^ded  fourth  part  of  a  freehold 
estate  at  Fotheringay  (  Northamp- 
tonshire ) ;  upon  trust,  that  they 
should  as  soon  as  conveniently 
might  be  after  her  decease  sell 
the  same ;  and  out  of  the  money 
arising  thereby  and  the  rents 
and  profits  accruing  due  before 
such 'sale  she  directed,  that  all 
principal  and  interest,  which 
should  be  then  dde  on  a  mort- 
gage of  the  said  premises,  should 
he  in  the  first  place  paid  and  satis- 
fied ;  and  she  devised  to  the  same 


DefendanU  otherfreehold  estates 
in  Norfolk  and  at  Portsmouth^ 
some  fee-farm  rents  in  Dsrhyshire 
und  Yorhshiret  freeholds,  in  ^sr-r 
lington  Street,  &o*,  together  witl| 
all  her  monies  in  the  public  funds 
(not  therein-before  disposed  of 
upon  trust,  that  they  should  a^ 
soon  as  conveniently  might  b# 
after  her  decease  sell  the  said 
premises  and  money  in  the  pub^ 
lie  funds ;  and  out  of  the  money 
arising  thereby  and  the  rents  and 
profits  accrubg  due  before  such 
sale  she  directed  her  debts  and 
funeral  expences  and  her  lega-> 
cies  to  be  paid.  She  gave  the 
PlaintiiBP  100/.  and  other  lega- 
cies; and  after  payment  of  all 
her  debts,  funeral  expeuces,  and 
legacies,  declared  a  trust  to  pay 
and  apply  the  remainder  of  what 
should  arise  by  sale  of  her  share 
of  the  estate  at  Fotheringay  and 
of  her  other  premises,  together 
with  her  money  in  the  pnblic 
funds,  for  the  same  uses  and 
upon  the  same  trusts  as  what 
should  arise  by  the  sale  of  her 
share  of  the  estate  at  Clapham^ 
after  payment  of  all  incum- 
brances. She  then  devised  to 
the  same  Defendants  her  free- 
hpld  and  copyhold  estates  at 
War/ield  Villa  (Berhs)  and  her 
furniture  therein,  and  other  spe- 
cific efl*ects;  upon  trust,  that 
they  should  as  soon  as  con- 
veniently 
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^ple  legacy  out  of  the  personal  estate,  a  deficient  fund. 
He  would  have  been  entitled  to  interest  upon  his  legacy  at 

iiper 


▼eniently  might  be  after  her  de- 
cease sell  the  said  premises  atid 
effects  and  all  the  residue  of  her 
personal  estate;  and  place  out 
the  money  arising  thereby  and 
the  rents  and  profits  accruing 
before  such  sale  on  Government 
securities ;  and  pay  the  interest 
and  dividends  thereof  to  the 
Plaintiff  for  his  life,  and  after 
his  decease  to  his  eldest  *  son  for 
his  life,  and  after  his  death  to 
other  persons. 

The  testatrix  died  on  the  10th 
6f  January  1785.  The  Plaintiff, 
Sir  Simeon  Stuart,  who  was  her 
heir  f^i  law,  by  hi^  bill  insisted, 
that  he  was  entitled  to  receive 
the  rents  and  proGts  of  the  real 
estates  and  the  dividends  of  the 
money  in  the  funds  from  a  rea- 
sonable time  after  the  testatrix's 
decease;  and  yiat  they  ought 
not,  till  all  the  estates  were  sold, 
to  be  considered  as  part  of  the 
principal,  to  be  laid  out  tpon 
t(ie  trusts  of  the  will. 
'  The  decree,  made  at  the  Rolls 
on -the  2d  of  December  ^785, 
after  directing  the  general  ac- 
dount  of  the  testatrix's  personal 
estate  and  its  application,  and 
ihe  payment  into  the  bank,  it 
being  admitted,  that  some  part 
of  the  testatrix's  real  estate  had 
been  sold,  directed  an  account 
of  the  money;  and  the  rest  of 
the  estates  to  be  sold  ip  the  usual 
manner,  and  the  money  to  be 


carried  to  the  account  of  each 
estate;  and  then  directed  ^an 
account  of  the  rents  and  profits 
of  the  said  real  estates ;  distin- 
guishing the  rents  of  each  of  the 
said  estates  respectively  accented 
since  her  death  to  the  time  of 
the  sale  or  sales  thereof  respec- 
tively, received  and  to  be  re« 
ceived  by  the  said  Defendants, 
the  trustees ;  and  what  should 
be  copiing  on  that  account  to  be 
paid  into  the  bank ;  to  be  placed 
to  the  credit  of  the  cause  to  the 
like  accounts  as  the  money  to 
arise  by  the  sale  of  the  estates 
respectively. 

The  decree  ma^e  by  the  Lord 
Chancellor  on  the  29th  of  July, 
1793,  directed  the  Defendant 
Charlotte  Bruere,  as  administra- 
trix of  her  father  Gaubtome 
Bruere,  to  retain  206/. 'Ot.  8d., 
the  balance  due  to  her  on  the 
account  of  the  personal  estate^ 
the  sum  of  860/.  Os.  9d.,  due  to 
her  for  principal  and  interest  of 
her  legacy,  and  what  shall  be 
taxed  for  her  costs  of  the  suit, 
out  of  2088/.  8«.^  the  balance  re- 
ported due  on  account  of  the  rents 
and  profits,  and  pay  the  residi|e 
out  of  the  assets  of  her  father; 
and  to  transfer  9966/.  7s.  4c/.  and 
986/.  6s.  Sd.  3  per  cent.  Reduced 
Annuities,  and  7403/.  Is.  7ct.  and 
1273/.  5s.  Id.  3  per  cent.  Consoli- 
dated Bank  Annuities,  standio^ 
in  the  names  of  the  executors ;  of 
whom 
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only ;  Hiid  ui>on  the  mortgage  he  iM  fec^ived 


4  per  cent 
B  per  cent. 

whom  O.  S.  was  the  survivor,  to 
the  AccouHiimi''Oeneral;  and  pa  j 
the  interest  now  diie  thereon  to 
the  Plaintiffs  7206/.  Ids.,  part 
of  the  Reduced  Annnities,  to  be 
carried  to  the  acconnt  of  the 
Warfietd  estate,  sabject  to  far- 
ther order :  986/.  to  the  acconnt 
of  the  personal  estate;  the  re- 
sidue of  those  annaities  to  the 
mctfpjfuA  of  the  rents  of  the  real 
esUte:  7684/.  12f.  4€2.,  part  of 
the^ConsoIs,  to  be  transferred 
to  the  account  of  the  personal 
estate :  the  residue  of  the  Con- 
aok  (  091/.  14f .  lOd. )  to  be  car- 
ried  to  the  account  of  the  rents 
of  the  real  estate :  all  the  said 
Bank  Anpnities  to  be  subject  to 
the  contingencies  in  the  testa- 
trix's will,  and  subject  to  farther 
order  ;  the  interest  to  accrue  on 
all  the  said  Bank  Annuities  be- 
fore mentioned  to  be  paid  to 
the  PlaintiflT  until  farther  order. 
The'  sum  of  8430/.  0$.  2d.  cash 
to  be  paid  to  the  Plaintiff: 
14(M.  iei.M.  (^art  of  43,002/. 
7«.  0(L  3  per  cent.  Annuities  in 
the  name  of '  the  AccouniaTd  Ge- 
nmU  in  trust  in  the  cause)  to  be 
carried  over  to  the  account  of  the 
personal  estate :  10,096/.^  17s.  6d. 
other  part,  to  be  carried  over  to 
the  account  of  money  raised  by 
sale  of  the  Clapham  estate :  so 
ninoh  -  of  the  *  residue  of  this 
stock  (which  consists  of  the 
Booejr  raised  by  the  sale  of  the 
Fatkeririgdjf,  Norfolk,  Londfm, 


and  PorUmouth,  estates^  and  the 
fee-farm  rents,)  to  be  sold^  as  will 
raise  3673/.  10s.  6dL,  due  to  JE7^ 
zaii^h  Siuari  for  principal  and 
interest  of  her  legacy ;  and 
5413/.  3(/.  due  to  Abraham 
Blaekbome  for  his  debt,  and 
costs  not  before  {provided  for, 
be  sold  and  those  sums  paidt 
the  residue  of  those  Bank  An^ 
unities  to.  be  iwried  to  the  ac*> 
count  of  money  arisen  by  sale  dl 
the  estates  at  Fotktringay,  Nor^' 
folk,  Londomt  and  Portmovik, 
and  of  the  fee-farm,  subject  to 
the  contingencies  in  the  will ;  and 
the  interest  of  these  annuities  to 
be  paid  to  the  Plaintiff  till  far- 
ther order.  An  inquiry  was  di- 
rectedy  how  much  of  the  said 
Bank  Annuities  arose  from'  the 
,  rents  and  profits  of  those  eiitates 
accrued  since  the  death  of  the 
testatrix,  and  previous  to  the 
sale  of  those  estates ;  and  as  to 
those  i^nts  and  profits  the  parties 
were  to  be  at  liberty  to  apply. 

By  an  order  made  upon'  the 
1st  of  April,  1794,  it  was  di- 
rected, that  so  much  of  tiie  sum 
of  179.5/.  7«.  lOd.  3  jM?r  cent. 
Annuities  in  trust  in  the>  cause 
as  will  be  suflBcient .  to  raise 
4141*  14t..4d.,  being  interest  ac- 
crued since  the  lOth  of  «/aitiMiry, 
1785,  the  day  of  the  death  of  the 
testotrix,  of  219/.  5«.  8(/.,  part  of 
the  money  received  by  the  De- 
fendant AhrahamBlackborne,  and 
by  him  paid  into  the  bank,  and 
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Mr^  MansJieU  and  Mi".  ^irtr/»  for  the  Infant  Tenant  in 
Tail  in  remainder.  Defendant. 
In  this  case  the  will  is  to  guide  the  Court.  The  residue 
is  neveir  supposed  to  exist  till  the  end  of  a  year ;  upon  the 
supposition,  that  by  that  time  the  executors  will  have  collected 
assets  enough  to  pay  the  debts  atid  legacies^  and  that  pre- 
idously  to  that  periqd  they  are  employed  in  getting  in  the 
assets.  In  this  .case  the  interest  is  to  be  calculated  upon  the 
residue ;  and  that  does  not  exist  lega%  before  that  period. 
The  interest  therefore  cannot  stop  then.  It  is  impossible  to 
refer  these  words  to  the  interest  of  the  two  legacies.  That 
is  not  the  interest  of  the  personal  estate.  It  probably  oc- 
canrred  to  the  testator,  that  the  mortgages  could  not  he  |^ 
In  till  after  a  period  much  longet  than  a  year.  One  mortgage 
is  for  60,000^  Knowing  that,  he  might  mean  the  interest  to 
accumulate,  and  become  a  ftmd  for  the  piurchase  of  real  estates 
as  well  as  the  principal.  The  PkintifF  might  have  filed  a 
bQl,  and  compelled  the  executors  to  call  in  the  money  as  soon 
as.  possible,  tiuicheon  y.  Mannington  is  a  very  singular  case. 
HoUingmorth  v.  Hottingsioarth,  as  it  is  now  stated,  seems  an 
extraordinary  decision.  Different  objects  were  in  view.  It 
was  a*  considerable  stretch  under  those  circumstances  to  say, 
the  time  of  the  sale  was  not  material.  In  Entmstle  v.  Mori- 
land  the  first  taker  lived  between  two  and  three  years ;  and 
he  must  have  had  it :  yet  there  is  nothing  in  the  decree  giving 
any  interest  to  him.  The  words  of  the  will  here  are  hade- 
finite :  but  the  direction  is  very  specific,  with  all  convenient 
speed  to  lay  out  the  residue  of  bis  personal  estate  and  all  the 
aeoiunulation,  as  an  aggregate  fund;  and,  till  laid  out  in  land, 

na 

dends  of  the  residoe  of  the  said 
Bank  Annuities  after  snch  sale 
be  paid  to  the  Plaintiff  dung 
his  life  in  like  manner  as  the  is- 
terest  and  dividends  of  the  other 
Bank  Annuities  standing  in  the 
name  of  the  ^cocmaeani  Oeiunl 
to  the  several  accoants  in  trait 
in  this  cause  are  directed  t6  be 
paid  by  the  former  orders  of  the 
Coort  (  See  post,  530.) 


laid  oat  in  the  purchase  of  the 
said  Bank  Annuities,  be  sold, 
and  the  som  of  414^  I4t.  4d, 
paid  to  the  Plaintiff:  the  residue 
of  the  said  Bank  Annoities  to  be 
carried  over  to  the  account  of 
the  testatrix's  Warjteid  estate  and 
general  personal  estate;  and  the 
dividends  doe  and  to  beeome 
dae  upon  the  said  Bank  An- 
mities  until  sach  sale  and  carry- 
ing over,  and  the  future  divi- 
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no  person  is  to  have  aay  usufruct.   The  Plaintiff  might  lie  IMU 
by  in  collusion  with  the  executors,  and  take  a  larger  income     ^  ^ 
in  this  Way.  ^ 

Bbenarp. 

The  SoUciiar  General  and  Mr.  Huddlesion,  (ox  the  De- 
fendant J7ffr/ <S'i/u^/7. 
Notwithstanding  the  words  of  the  will,  th^  legacy  ought 
♦to  carry  interest  at  the  rate  of  5  per  cent,  instead  of  4;     [  •^SS  ] 
being  given  out  of  a  fund  bearing  5  per  cent.    In  Lewis  v. 
Freke  (64)  this  point  of  interest  was  mudb  considered.  Lord 
HardwicJce  was  in  favour  of  the  higher  rate  of  interest :  Beck- 
for4y.  Tobin{65\  DetUany.  SkeUard  {G6);  saying,  the  na- 
ture of  the  fund  is  to  be  considered.    In  1799,  when  tjiiis 
legatee  was  of  age,  it  was  impossible  to  raise  the  money  even 
at  5  per  cent. 

Mr.  Murray,  for  the  Defendant  Francis  SUwell,  the 
second  Son, 

Insisted,  that  he  was  entitled  to  his  legacy  out  of  the  6rst 
assets,  that  come  in ;  stating,  that  he  was  not  dissatisfied  with 
the  agreement;  but  that  it  was  not  carried  into  execution 
according  to  the  purport  of  it;  and  the  executors  had  a 
sufficient  sum  to  answer  his  legacy^  if  they  had  not  engaged 
in  the  purchase. 

Mr.  RomiUy,  in  Reply. 

They  do  not  argue,  that  the  executors  might  take  as  much 
time  as  they  please ;  and  prevent  the  tenant  for  Ufe  from 
having  any  benefit :  but  they  must  make  out  that  proposition* 
It  is  clear,  the  testator  was  not  speaking  of  the  residue  after 
all  the  debts  and  legacies  paid ;  for  he  directs  it  without  pre* 
judice  to  the  payment  of  the  legacies,  annuities,  and  debts* 
Upon  the  other  construction  the  words     with  all  convenient 

speed**  must  be  struck  out.   There  was  no  laches  in  the 
Plaintiff.   The  circumstance,  whether  a  bill  is  filed,  or  not^^ 
cannot  alter  the  duty  of  the  executors :  but  suppose,  it  was 
the  case  of  an  infant,  what  good  reason  can  be  -assigned  for 
not  filing  a  bill  of  foreclosure  for  three  years  ?  The  indulgence 

to 

(64)  Ante,  Vol.  II,  507.  (66)  2  Fet.  239. 

(65)  1  Ves.  308. 
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J80I.  to  the  mortgagor  by  enlarging  the  dme  ought  not  to  prejudice 

SiTip^LL  ^^^^      othera.   In  Staphton  v.  Palmer  (67)  the  same 

0.  question  occurred. 

3BRNARD.  The  question  attempted  as  to  the  interest  is  perfectly  new« 


JDee.  5M. 


f  59*  ] 


The  Lotd  Chancelloji  halving  stated  the  case^  delivered 
the  following  judgment : 

•   Under  the  circumstances  appearing  in  the  Master's  Report 
it  was  impossible  for  the  trustees  to  call  in  a  very  considerable 
part  of  the  personal  estate;  attending  to  those  obstructions^ 
which  perhaps  a  wholesome  attention  to  the  convenience  of 
those,  who  are  debtors,  throws  in  the  way.   This  testator  kad 
a  very  large  personal  estate  out  upon  security ;  partly  upon  a 
mortgage  affecting  the  estate  of  an  infant,  under  tha't  species 
of  embarrassment,  that  it  was  very  material  for  him,  wheii  of 
age,  that  a  considerable  part  of  his  property  should  be  sold ; 
and  the  arrangement  for  payment  to  the  estate  of  the  testator 
took  this  course ;  that  the  purchasers  should  from  time  to  t^ne 
pay  to  the  trustees  of  this  will  the  purchase-money  in  part  dis- 
charge of  that  debt ;  and  perhaps  that  was  as  convenient  and 
as  expeditious  a  mode  as  any,  that  could  be  adopted ;  without 
prejudice  undoubtedly  to  their  personal  remedies,  if  they  had 
any ;  -for  the  infant  was  not  an  obligor  in  the  bond  made  upon 
the  mortgage.   It  appears  also,  that  a  considerable  part  of  the 
personal  estate  was  secured  upon  a  mortgage  by  Lord  Mul- 
grave;  and  the  executors,  as  far  as  they  had  it  in  their  power 
to  take  remedies  against  the  real  estate  charged  with  that 
debt,  took  those  steps  certainly  not  so  speedily,  as  they  might 
Few  steps  were  taken  to  call  in  a  considerable  part  of  thb  per- 
sonal estate  for  four  years ;  for,  after  they  did  begin,  they 
found,  they  were  embarrassed  by  the  circumstances  of  the 
times ;  which  produced  from  this  Court  an  enlargement  of  the 
time  of  foreclosure;  carrying  it  over  a  considerable  period: 
an  Equity,  which  binding  the  testator  also  bound  his  devisees. 
The  estate  obviously  consisted  of  a  great  variety  of  securities, 
which,  to  render  them  productive,  would  occasion  great  ex- 
pence  and  delay ;  and  it  might  have  consisted  of  securities 
hardly  saleable,  much  less  of  such,  upon  which  the  money  was 
capable  of  being  collected. 


(67)  4  Bro.  C.  C.  490. 
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'  The  case  was  reasoned  for  the  tenant  for  hfe  in  this  way; 
that  under  such  circiunstancesy  and  in  all  cases  of  personal 
estate  directed  to  be  so  laid  out,  considering,  what  it  might 
be,  it  is  incumbent  upon  the  Court  to  adopt  a  period,  at 
which  it  should  be 'considered  as  laid  oqt  with  regard  to  the 
interests  of  the  tenant  for  life  and  those  in  remainder*  The 
case  aflbrded  great  difficulty  in  the  terms  of  the  will ;  providing 
for  an  accumulation  of  interest ;  and  directing  the  inteirest 
accumulated  to  be  laid  out  upon  the  same  trusts  in  the  pur^ 
chase  of  land  as  the  bulk  of  the  property  producing  *  the  ac- 
cumulation. In  answer  to  the  suggestion,  that  an  application 
should  have  been  made  by  the  tenant  fbr  life  to  have  the 
trusts  executed,  the  case  of  an  infant  was  put  strongly  and 
fairly.  The  Plaintiff  happened  to  be  of  age :  but  if  he  had 
d^ed,  leaving  an  infant  son,  in  which  case  the  trustees  ought 
to  have  acted,  as  if  a  bill  had  been  filed,  th^  question  would 
have  arisen,  what  the  Court  ought  to  do  upon  a  bill  filed  by 
the  infant,  when  adtdt.  It  was  also  very  strongly  said  for  the 
Plaindfi^,  that  the  case  ought  to  be  considered,  as  if  he  had 
DO  other  provision  under  this  will.  It  is  true,  he  has  real 
estates  under  it :  but  put  the  case,  that  he  had  not ;  and  that 
he  was  to  derive  an  interest,  and  that  a  Ufe  interest  only,  in 
the  investment  of  the  personal  estate  in  land :  what  ought  to' 
be  die  construction  as  between  him  and  the  persons  ui  remain- 
der; if  it  happened,  that  a  great  part  or  the  whole  was  sub- 
ject to  difficulties  and  embarrassments  in  the  collection,  which 
the  testator  could  not. have  foreseen?  It  maybe  asked,  are 
the  trustees  immediately  to  file  Inlls  of  foreclosure,  whether 
prudently,  or  not ;  to  admit  no  arrangement;  to  bring  actions 
upon  the  bonds,  and  the  covenants ;  to  file  bills  for  the  pur- 
pose of  following  the  assets  of  the  original  mortgagors;  to 
i^nstitute  every  species  of  legal  diligence  in  every  case,  in  which 
it  might  be  wholesome,  and  might  perhaps  be  as  prejudicial 
to  the  interests  of  those  in  remainder  by  bringing  into  hazard 
the  bulk  of  the  personal  estate,  in  order  to  forward  the  per- 
ception of  interest  by  the  tenant  for  life  ? 

In  this  view  of  the  case  a  very  considerable  question  arises 
upoii  the  construction  of  the  will,  addressed  to  the  discretion 
fff  the  Court  The  first  consideration  with  reference  to  that 
is,  how  far  the  .Court  had  in  other  cases  construed  instru- 

VoL.  VL  O  O  ments 
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IdOi.  ments  gomewhat  nmilar  in  HbeiT  terms:  and  in  eSBeCt  how  far 
the  Court  had  assumed  such  discretion,  as  enabling  them 
upon  the  whole  to  make  a  useful  and  wholesome  constmctioD 
of  such  a  will  between  particular  interests  and  those  entitled 
to  the  bulk  of  the  property.  However  difficult  in  the  first 
instance  to  adopt  such  a  construction,  if  in  different  instanoea 
such  wills  have  been  so  construed,  it  would  be  very  hazardous 
upon  this  wiU,  almost  in  terms  affording  such  a  ccmstmeticni, 
not  to  adopt  it:  not  only  with  reference  to  the  case  itself 
but  because  the  refiisal  to  adopt  it,  even  against  strong  wotAu, 
incurs  the  hazard  of  bringing  into  question  those  decisions^ 
[  ^536  ]  *The  first  ca^e  upon  words  similar,  but  very  tar  from  the  same, 
is  Hutchean  v.  Manningtan,  before  Lord  Thurlow.  The  con- 
struction Lord  Thurlow  thought  himself  of  necessity  obliged 
to  put  upon  the  words  I  thought  then  was  too  bold,  if  I  may 
presume  to  say  So.  His  Lordship  thought,  there  was  an  in- 
dication of  a  purpose,  such  as  was  contended  for  by  the  Plain- 
tiff* :  but  that  it  was  impossible  to  inquire,  when  each  and 
every  part  of  the  estate  could  have  been  received,  collected, 
and  got  in;,  and  seems  to  admit,  that  he  was  driven  by  the 
impossilHlity  of  measuring  that  purpose  of  the  testator  to  con- 
sider it  vested  at  his  death;  and  he  held  all  the  legatees  en- 
titled to  their  legacies,  though  none  had  received  them. 
That  case  (68)  is  a  strong  authority,  particularly  in  the  pas- 
sage as  to  the  direction  to  sell  real  estate,  to  shew  the  length 
the  Court  will  go  upon  general  grounds  of  convenience  in  the 
construction  of  a  will,  indicating  a  purpose,  which  it  is  almost 
impossible  to  execute  consistently  with  tlie  other  purpose,  that 
the  party,  in  whose  behalf  it  is  to  be  executed,  shall  benefi- 
cially enjoy  the  interest  intended  by  the  testaton 

The  case  of  Stuart  v.  Bruere  was  upon  a  will,  which  ap- 
pUes  not  only  to  the  bulk  of  the  property  directed  to  be  sdd, 
but  goes  the  length  of  embracing  also  the  intermediate  rents 
and  profits,  before  the  estate  should  be  sold;  and.  though 

estates 


(68)  The  Lord  Chancelhr  hav- 
ing observed,  that  the  esse  end- 
ing by  agreement  coald  not  be 
slated  ss  a  decision  upon  llid 
sobject,  Mr.  BomUy  said,  the 
agreement  was  not  with  respect 


to  that  point:  as  to  that  tbey' 
took  the  decision  of  Lord  Tim- 
low  :  upon  which  the  Lord  Ckmn 
eMor  admitted,  that  the  case  \aA 
all  the  aathority  of  a  decision. 
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esfat^  were  not  soldi  and  the  intermediate  i^enta  and  profits 
are  subjected  to  the  same  trusts,  the  Court  thought  themselves 
kt  liberty  uftider  the  circumstances  to  give  to  the  tenant  for  life 
the  beneficial  interest  of-  the  money ;  though  the  sale  was  not 
actually  made.  iTie  words  in  that  will  as  soon  as  conveniently 
^  ttmy  bd  after  my  deoease"  are  in  effect  the  same  as  those  in 
tluB  vfiTL  The  first  decree,  upon  the  2d  of  December,  1785, 
somewhat  more  than  a  month  prior  to  the  end  of  a  year  fron^ 
the  deadl  of  the  testatrix,  ordered  all  the  sales  to  be  made^ 
and  the  money  to  be  laid  out  according  to  the  will ;  and  de« 
dared  the  title  of  8ir  Simeon  Stuart  to  die  interest  of  the 
fond  to  be  constituted  by  the  decree.  The  -sales  being  de* 
layeflj  Sit  Simeon  Stuart  presented  a  petition,  to  the  lateXoref 
CAaneellor;  insisting,  that  under  the  circumstances,  the  general 
*  intention  being,  that  he  should  have  the  beneficial  interest 
of  the  fimd  for  his  life,  he  ought  not  to  be  delayed  in  the 
perception  of  that  benefit  by  the  non-execution  of  the  truM» ; 
and  the  rents  and  pn^ts  of  the  real  estate  ought  not  to  go 
to  the  capital,  the  sales  having  been  delayed,  when  that  in- 
tention was  clear.  The  principle,  upon  wUch  Lord  Rosslyn 
decreed,  was,  not  taking  the  period  of  a  year  from  the  death 
of  the  testatrix  as  the  period,  from  which  the  petitioner  was 
to  receive  the  rents  and  profits,  making  the  necessary  a.bate- 
ments  for  the  interest  of  debts,  &c.,  but  taking  the  period 
of  the  decree  in  1785.  The  difierence  in  time  was  not  much : 
but  the  difference  in  the  principle  is  something.  Lord  Roeslyn 
by  his  order,  made  upon  the  petition  and  a  report  of  the  state 
of  the  funds,  notwithstanding  the  language  of  the  decree  was^ 
that  the  rents  and  profits  till  the  sale  and  the  interest  and 
dividends  of  the  stock,  till  converted  into  money,  should  go  to 
form  one  fund,  the  interest  of  which  the  Plaintiff  was  to  take> 
considers  the  sales  as  made  in  the  view  of  this  Court  by  the 
decree,  which  ordered  them  to  be  made;  and  taking  care  to 
reserve  a  sufficient  fund  for  debts  and  legacies,  gave  him  the 
rents  and  profits  and  the  interest  of  the  fund  unconverted 
from  that  period.  Lord  Rosslyn  seems  to  think,  there  is  a 
prindple  iii  the  justice  of  the  Court  requiring  him  to  con-' 
rider  that  as  done,  when  it  was  ordered  to  be  done;  differing 
from  Lord  Thurlow,  who  considered  it  as  ordered  to  be  done 
from  the  death  of  the  testator.    Lord  Boislyn  considering 
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IBOt.       it  as  done  from  the  date  of  the  decree,  procured  by  the  pro- 
vidence of  the  party  himself. 

'  From  these  decisions  therefore  it  is  uncertain,  what  is  die 
true  period  in  the  case  of  a  person  having  discretion  enough 
to  file  a  bill,  and  the  case  of  an  iqfiuit:  whether  the  death  of 
the  testator,  or  the  decree,  if  a  suit  was  instituted:  or,  vdie- 
ther  the  Couit  would  say,  that  was  a  convenient  period  for 
this  purpose,  which  for  other  purposes  is  determined  to  be 
convenient;  though  it  does  not  often  hit  the  real  justiee  of 
the  case,  viz.  a  year  from  the  death  of  the  testator. 

The  next  case  is  EtdwUtle  v.  Markland;  as  to  which  I  am 
clear,  the  register  has  not  correctly  taken  the  declaration  of 
the  principle  of  the  Court  as  to  the  interest  of  the  tenant  for 
life.  That  declaration  is  not  very  consistent;  and  it  goes 
f  *538  ]  beyond  the  *  declaration  of  the  Court.  It  is  quite  clear  from 
the  proceedings  and  the  report,  that  the  person,  who  got  the 
rents  and  profits,  though  tenant  for  life  in  remainder,  got  the 
produce  of  property,  that  no  diligence  of  the  executors  would 
have  enabled  them  to  collect  and  g^t  in.  The  words  of  diat 
will  are  nearly  the  same  as  in  this.  The  codicil  also  brings  it 
very  near  thb  case.  It  appeared,  that  several  parts  of  the  per- 
sonal estate  were  out  upon  securities  such  in  their  nature,  diat 
though  at  first  probably  very  convenient  securities,  upon  mort- 
gage, they  had  become  otherwise ;  and  it  was  quite  impootible 
1  that  they  could  be  got  in.  The  terms  of  the  will  therefore 
connected  with  the  evidence  adverted  to  personal  estate,  di- 
rected to  be  got  in  with  all  convenient  speed,  which  could  net 
possibly  be  got  in;  and  was  not  left  outstanding  from  negli- 
gence and  dilatoriness  of  the  executors.  The  principle  of 
LordJZoM/yn  upon  that  must  have  been  mistaken  in  the  decree 
upon  my  own  recollection  and  a  comparison  of  the  orderii^ 
part  of  the  decree  with  the  declaration  as  to  the  principle. 
The  principle  of  the  first  part  of  the  declaration  is  obviously 
right;  for  if  the  personal  estate  was  got  in,  and  not  applied, 
it  was  dilatoriness ;  which  should  not  prejudice  any  one*  It 
ill  inaccurate  in  first  supposing  all  the  personal  estate  got  io^ 
and  in  the  latter  part  supposing,  that  only  part  had  been  got 
in.  But  upon  the  report  it  appears,  not  only,  that  great  part 
had  not  been  got  in,  but,  that  with  no  diligence  it  could  have 
been  got  ift.   The  claim  therefore  of  Robert  ^niwisik,  ibt 
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firirt  laker  for  life^  was  left  out.   But  the  decree  afterwards  1803. 
goes  on  to  order,  that  the  Plaintiff  shall  have  the  interest  of  ^^^^^ij^ 
that  part  of  the  personal  estate.    Lord  Rossfyn^B  opinion  must 
have  heen,  that  the /embarrassments  the  state  of  the  property  Bernard. 
created  made  impracticable  the  general  purpose,  that  the  te- 
nant for  life  shotdd  have  the  enjoyment  of  the  interest  of  the 
property;  and  he  seems  to  have  been  of  opinion,  that  he  had 
no  option.    But  it  amounts  nearly  to  destroying  the  natural 
effect  of  the  one  or  the  other  part  of  the  will.    Lord  Rosdyn 
thought,  the  best  construction  was  to  further  the  enjoyment 
of  .  the  property,  as  the  testator  meant  it. 

This  case  then  does  not  come  on  unprejudiced  by  decision ;  ' 
for  under  the  circiunstances  upon  the  report,  the  delay  in  re- 
ceiving Ae  money,  certainly  occasioned  in  part  by  the  trustees 
delaying,  (I  desire  not  to  be  understood  to  say,  culpably)  for 
three  years,  perhaps  *  very  wisely,  and  in  aH  instances  forbear--  [  ^539  ] 
ing  to  sue  upon  the  personal  remedies,  as  well  as  the  remedies 
attaching  upon  real  estate,  perhaps  most  wisely  for  those  in  ^ 
remainder  by  not  destrojring  the  means  of  the  debtors  to  pay, 
agreeing  to  take  payment  by  sale  of  the  mortgagor's  estates^ 
and  in  parcels,  instead'  of  foreclosures,  which  the  Court  has 
not  disapproved,  considering  the  great  expence  and  delay  of 
proceeding  in  that  way,  with  no  dOatoriness,  but  upon  drcumi- 
stances,  which  the  law  of  this  Court  considers  reasonable 
grounds  for  dehy,  under  all  these  circumstances,  the.  cases, 
to  which  I  have  aUuded,  have  not  left  me  to  struggle  with  the 
d^Beulties,  that  wotdd  have  occurred,  if  this  had  been  an 
original  case,  untouched  by  prior  decisions.  Without  saying, 
what  my  o{>inion  would  have  been  upon  the  question  originally, 
I  cannot  say,  I  will  give  the  tenant  for  life  no  reUef,  without 
saying,  the  decree  in  EntwUtle  v.  Markland,  a  case  nearly  in 
iprisrimis  terminiSf  is  wrong;  that  Stuart  v.  Bruere,  which, 
though  not  so  precisely,  is  very  nearly,  this  case,  is  wrong ; 
and  that  what  Lord  Thurbno  hinted  to  l)e  a  provident  and 
due  construction  of  the  will  before  him  was  wrong.  But  I 
think,  those  cases  are  founded  upon  a  principle,  which  if  the 
terms  of  the  will  allow  you  to  make  such  a  construction,  is 
bottomed  in  evident  convenience ;  and  I  lay  great  stress  upon 
this ;  that  it  is  the  very  best  construction  for  those,  who  are  to 
object  to  the  claim  of  the  tenant  for  life.   This  Court  will  look 

1^ 


CASES  IN  CHAN<28Ry. 
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SiTWBLL  legacies,  and  the  residue  is  given,  it.  is  a  rule  of  om- 

venience,  that  authorises  thi^  Court  to  say,  for  there  is  no 

Bernard.    language  in  the  will  for  it,  that  those  leg^ies  shall  be  payable 

The  Court  will  4t  the  end  of  a  year  from  the  death  of  the  testator;  because, 

ii°f  *  general  rule  it  may  be  taken,  that  the  personal  estate  may 

^ .  be  collected  within  a  yeat;  though  in  many  instances  that  falls 

vemence;  as  ,        ,  i  r«i 

in  the  rale     enormously  to  the  prejudice  of  the  residuary  legatee.  The 

that  legacies    ^^e  convenience  has  made  the  Court  say,  the  residuaiy 
shall  be  pay-  legatee  shall  not  claim  till  the  end  of  the  year  (69)«   In  many 
able  at  the  end  cases  the  Court  supposes  the  residue  to  carry  interest:  though 
of  a  year.       in  many  cases  the  residue  does'  not  carry  interest;  but  the 
Court  takes  the  interest  for     particular  legatee  from  the 
residue,  as  a  general  rule  of  justice  and  convenience;  though 
in  many  instances  falling  out  against  an  ihdividuaL  There 
are  other  cases  before  Lord  Hardwicke  upon  the  point,  whe- 
ther interest  at  4  or  5  per  cent,  shall  b^  paid  upon  legacies^ 
[  *540  ]     and  prior  cases  in  Peere  Williams:  the  Court  e attending  to 
the  productiveness  of  the  fund,  or  the  contrary.    But  now  it 
IS  a  general  rule,  that  where  no  interest  is  given  by  the  will, 
except  where  it  is  given  by  way  of  maintenance,  it  is  only  to 
be  allowed  at  ifper  cent,  from  the  end  of  the  year;  though  it 
may  appear  to  have  produced  in  the  period  interest  at 
5  per  cent.    Particular  justice  is  disappointed  in  particular 
cases :  but  upon  this  principle,  alluded  to  by  Lord  Tkurhw 
in  Hutcheon  v.  Manningtan,  that  the  inquiry  as  to  the  state 
of  the  personal  estate,  when  each  and  every  part  could  be  got 
in  and  made  productive,  is  endless  and  immeasurable,  the 
Court  cuts  the  knot  by  doing  what  in  general  cases  is  con- 
venient; though  in  particular  cases  both  'convenience  and 
justice  may  be  disappointed  ( 70 ). 

In  this  case  the  property  is  large ;  and  that  circumstance  is 
well  as  the  consideration  of  justice  and  convenience  made  nif 
hesitate :  but  the  principle  cannot  be  different  on  account  of 
the  amount  of  the  property.  The  question  is,  whether  then 
is  too  much  in  this  will  to  prevent  me  from  adopting  that  nde 
of  convenience,  that  has  been  adopted  in  the  other  eases* 
Entwisile  v.  AforXr/ancf  disposes  of  the  objection  from  the  dauie 
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w  to  aOTimnlation  of  interett  of  the  residue.  That  ease  alio 
answen  the  ofajectbn  from  the  power  given  to  the  trustees  to  qall 
in  money,  and  lay  it  out  upon  interest,  before  it  should  be  laid 
dut  in  land.  .  The  case  must  be  considered,  as  if  this  was  the 
mily  provision  for  the  Plaintiff;  and  it  is  to  be  considered)  not 
cHily  aa  a  case,  in  which  part  might  be  got  in»  and  part  not, 
but  aa  if  all  the  personal  estate  was  subfect  to  the  same  embar* 
rassmrat;  and  the  question  then  is,  attending  to*  the  accumU'* 
latioi^  whether  upon  the  whole  will,  considered  upon  the  prin-i 
ciples  of  the  Court  and  the  decisbns,  the  testator  could  me  an, 
that  if  ' die  property  could  not  be  cleared  in  the  whole  life  of 
die  tenant  for  life,  the  interest  of  the  tenant  for  life  was  to  be 
wholly  disappointed.  We  are  apt  to  lay  hold  of  circumstances, 
though  too  critical,  if  they  will  assist  in  collecting  the  general 
{Mirpose.  Without  straining  the  construction  of  the  word 
residue,"  though,  I  admit,  in  general  it  is  such  as  is  contended 
Ibr  the  Defendant,  there  are  circumstances,  which  may  pro^ 
duce  accumulation,  that  may  be  taken  to  answer  the  direction  aa 
to  that.  Annuides  are  directed  by  the  will  to-be  paid  out  of  the 
personal  estate.  By  die  codicil  they  are  charged  upon  the  land, 
when  the  personal  estate  shall  be  invested  in  land.  It  would 
*  be.  singular,  that  the  testator  should  mean  the  annuitants  to  [^541  ] 
Mceive  their  annuities  before  investment,  and  that  the  tenant 
Ibr  life  should  remain  in  a  situation  to  get  nothing.  Am  to  the 
l^acies,  some  carrying  no  interest,  others  carrying  interest, 
less  perhaps  than  the  fund  might  produce,  there  would  be  an 
aceumulation  of  interest  upon  those;  and  though  in  a  sense 
that  would  fall  within  die  reach  of  the  word  residue*'  yet  he 
might  have  meant  to  apply  the  direction  of  the  will  as  to 
accumuladon  more  strictly ;  and  I  would  struggle  for  any  con-> 
strucdon  rather  than  adopt  a  construcdon,  which,  not  from 
dilatoriness  of  the  trustees,  but  only  from  circumstances,  to 
Irhich  probably  the  testator  did  not  look,  has  a  tendency 
wholly  to  disappoint  the  intention  as  to  the  beneficial  enjoy- 
ment. If  the  words  of  the  will  allow  me,  I  ought  to  follow 
these  decisions ;  and  the  necessity  of  not  following  them  is 
very  much  weakened  by  the  words  of  those  wills.  They  have 
left  in  uncertainty  the  period,  from  which  the  tenant  for  life 
of  the  land,  when  purchased,  was  to  commence  with  regard 
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1801.  to.the  enjoyment  of  the  interest  of  the  personal  estate,  in  the 
contemplation  of  this  Court  real  estate,  but  not  actually  be* 
come  so ;  which  imposes  upon  the  Court  considerable  difficulty. 
Lord  Tkurlouf%  rule  is  put  upon  the  naked  case  of  an  estate 
directed  to  be  sold,  no  biurthens  upon  it,  &c.  Lord  Rostfym 
in  the  first  case  takes  the  decree  within  the  year.  Entwittie 
v.  Markland  goes  upon  a  rule  like  neither  of  the  preceding 
cases.  It  is  not  the  right  rule  to  say,  that,  where  a  decree  is 
obtained,  directing  a  trustee  to  do  some  act,  the  time  is  that 
of  the  decree ;  for  the  language  of  the  decree  is  no  mm 
than  the  language  of  the  will.  The  Court  orders  it  to  be 
done  only  because  the  testator  has  ordered  it  to  be  done. 
The  Court  cannot  mean,  that  the  decree,  because  the  money 
was  not  laid  out  in  convenient  time,  is  to  give  date  to  the 
enjoyment  of  the  property;  as  if  it  had. been  laid  out  in 
convenient  time.  If  the  trustees  have  not  done  what  they 
ought,  the  Court  ,  orders  it  without  prejudice  to  the  interests 
of  the  persons  entitled,  as  if  it  had  been  done.  In  Stuart 
Bruere  Lord  Ro9$lyn  gave  the  interest  prior  to  the  end 
of  the  year,  probably,  because  he  saw  in  the  report,  that  he 
could  have  provided  for  the  interest  of  the  debts  and  legacies 
at  the  time  of  the  decree.  Upon  the  dry  case  put  in  Hutcheon 
V.  Manningtan  the  Court  had  not  to  encumber  itself  with  the 
payment  of  debts  out  of  the  produce  of  the  estate,  or  the  time 
[  *  54^  ]  necessary  for  inquiring,  what  debts  there  *  were.  That  case 
therefore  does  not  apply  to  this ;  and  upon  the  whole,  if  the 
Court  can  adopt  a.  general  rule  of  convenience,  it  must  be, 
that  it  will  act  upon  the  enjoyment  of  the  tenant  for  life  at 
that  period,  when  upon  its  own  rule  it  supposes  the  purposes 
to  be  answered,  before  the  fund  can  be  cleared,  can  be 
answered:  and  that  here  it  is  impossible  to  say,  the  tenant 
for  life  can  have  the  interest  of  the  residue  before  the  time, 
when  the  fund  can  be  constituted  by  an  investment  in  land 
clear  of  debts,  legacies,  and  annuities ;  when  all  those  can 
be  provided  for.  The  Plaintiif  therefore  must  wait  one 
year. 

The  question  then  will  be,  whether  he  is  to  wait  longer; 
and  if  so,  whether  he  must  not  of  necessity  wait,  till  the  per* 
sonal  estate  can  be  actually  collected.  Part  may  be  collected 
from  time  to  time  in  lib  life ;  and  he  might  enjoy  the  rents 
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and  profits  of  the  estates  purchased  with  those  parts.  But  1801. 
it  might  happen,  that  no  part  might  be '  got  in  in  his  '  life. 
Suppose^  these  debts  on  mortgage  were  the  only  part  of  the 
personal  estate :  it  is  impossible  to  say,  when  either  of  those 
funds  could  be  realized.  The  Court  is  therefore  driven  either 
to.  take  the  end  of  the  year  upon  the  principle  of  general 
conTenience,  or  to  examine  in  each  particular  case,  what 
convenient  speed  and  reasonable  diligence  would  have  done : 
what  negligence  or  the  law  of  the  country  or  other  circum- 
stances have  prevented;  and  make  those  inquiries  at  the 
hazard  of  obtaining  no  clear  result.  I  am  therefore  disposed 
to  say,  justice  requires,  that  the  Plaintiff  should  have  the 
interest  from  the  end  of  the  year;  and  the  more  so,  because 
I  am  dear,  that  distributing  that  justice  to  him  is  consulting 
the  essential  interests  of  the  persons  in  remainder;  for  then 
from  his  death  they  will  have  the  benefit  of  that,  whether  the 
fund  is  converted  into  land,  or  not ;  and  if  that  is  hot  done, 
the  rule  may  press  as  hard  upon  them*;  and  some  of  them 
may  have  no  actual  enjoyment  of  the  money.  Suppose  the 
tenant  for  life  should  call  upon  the  trustee  to  get  in  the 
money  with  all  possible  diligence :  it  would  be  very  difficult 
for.  the  trustee  in  many  cases  at  his  own  risk  to  determine, 
that  he  would  not  take  all  the  remedies  competent  to  him;  and 
unless  by  this  sort  of  equalizing  rule,  if  I  may  call  it  so,  we 
give  a  discretion  to  the  trustees  to  make  a  husband-like  ma- 
nagement, the  tenant  for  life  might  insist  upon  a  bill  being . 
filed;  or  enter  upon  the  estate ;  or  he  might  arrest  the  mo'rt* 
*  gagor ;  or  bring  actions  of  covenant  The  trustees  might  say  [  ^  54S  ] 
to  the  tenant  for  life,  he  would  not  put  the  property  in  risk ; 
but  he  would  be  bound  upon  an  inquiry  in  this  Court  to  shew  a 
solid  reason  for  objecting  to  the  proceeding.  The  consequence 
would  be  in  every  instance  an  inquiry,  whether  the  trustee 
acted  reasonably,  or  not.  What  a  wasto  of  property  disputes 
arising  out  of  such  circumstances  would  occasion ;  even  if  the 
property  should  be  eventually  got  in :  but  we  know,  securities 
are  put  in  great  hazard  by  too  much  pressure;  and  these  con- 
siderations lead  me  to  thirfc,  there  is  a  strong  analogy  in  the 
general  rule ;  which  in  many  instances  is  not  applicable  to 
particular  circumstance :  and  I  am  justified  upon  the  whole, 
ihough  I  have  had  great  difficulty  upon  it,  in  saying,  the  c6n« 
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1801.  Irtniction  ought  to  be  diat,  which  will  give  the  tenant  far  laS^ 
the  interest  from  the  period,  at  which  in  the  contemplation 
of  this  Court  the  residue  would  be  formed  as  residue;  viz.^ 
the  end  of  the  jrear,  conceiving  it  hard  upon  him  to  take  the 
time  of  the  decree:  recollecting^  that  the  former  decree 
directs  an  inquiry,  as  to  what  had  been  done,  without  direct- 
ing the  money  to  be  called  in;  which  certainly  it  ought  upon 
that  principle  ( 71  )• 

The  directions  must  be  such  as  to  provide  for  an  appropri- 
ation as  to  legacies  and  annuities ;  as  to  legacies,  both  such 
as  carry  interest  less  than  5  per  cent,,  and  such  as  carry  no 
interest  till  the  time  of  payment.  In  the  appropriation  as  to 
legacies  it  would  be  fit  to  consider,  whether  the  necessity  of 
appropriating  may.  not  give  the  legatees  a  larger  interest  than 
is  given  by  the  will,  upon  Green  v.  Pigot  (7S):  but  there 
have  been  other  cases  since,  in  which  it  has  been  held  not 
to  be  the  legitimate  effect  of  appropriation  to  give  a  larger 
interest,  than  if  there  was  no  appropriation. 

The  second  point  is,  whether  the  legatees  ate  entitled  to 
more  than  4  per  cent. ;  and  particularly  one,  who  had  taken 
a  mortgage  for  his  legacy.  As  to  the  general  point  I  have 
taken  it  to-be  clearly  settled,  that,  where  no  rate  of  interest 
is  given  by  the  will,  the  Court  gives  4fper  cent* ;  and  where 
any  rate  of  interest  is  directed  by  the  will,  the  Court  gives 
that;  and  there  is  no  reason  from  particular  circumstances  to 
[  *  544  ]  ,  depart  from  the  general  rule  as  *  to  legatees*  The  cases  cited 
from  Fesey  shew,  that  it  was  not  at  that  time  a  settled  rule, 
whether  there  should  be  4  or  5  per  cetU.\  but  that  it  was 
rather  the  inclination  of  the  Court  to  give  5,  as  to  personal 
estate,  particularly  if  producing  interest.  But  that  rule,  I 
take  it,  has  been  altered ;  and  die  general  rule  is,  as  I  have 
stated.  One  case  (73),  that  was  cited,  does  not  bear  upon 
it:  a  person  charging,  under  a  power  had  given  5 per  cent.\ 
and  the  Court  said,  he  might,  if  he  did  not  give  more  than 
legal  interest. 

As  to  the  transaction  of  the  mortgage,  there  is  no  douH 
Francis  SUwell,  when  of  age,  might  Uike  payment  of  his  le* 

(71)  See  1  Turn.  238,  Anger-      (72)  1  Bro.  C.  C.  103. 
ttein  V.  Mardn,  244;  Hewett  v.      (73)  LewUv.Freke,  antOi  Vol 
Marrii.  II,  507. 
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gAcy  by  n  mortgage,  if  be  thought  proper;  and  feeling,  that 
it  wQuld  be  attended  with  inconvenience,  might  make  a  bargain, 
that,  when  the  estate  should  produce  money  enough  to  pay 
him,  Aey  should  take  it  back  again.  That  seems  to  be  the 
a^^reement.  I  understand,  he  will  not  take  finally  to  the  mprt* 
gage;  and,  if  not,  the  transaction  is  undone;  and  he  puts 
himself  back  to  the  situation  of  legatee ;  and  then  in  the 
account  he  must  give  credit  for  the  difference  between  4.  and 
Srper  cent,  received  in  the  mean  tune.  If  he  holds  to  the 
mortgage,  it  is  so  much  payment;  and  he  will  keep  the 
5  per  cent. 


1801. 


SitWBLL 

Bernarik 


PERRY  V.  WHITEHEAD. 

CATHERINE  WHITEHEAD  byherwiU,  dated  the  3d 
of  June,  1 798,  made  the  following  disposition : 
I  give,  devise  and  bequeath,  all  my  freehold  and  copy- 
''hold  houses,  messuages,  lands,  tenements  and  heredita- 
''  ments,  whatsoever  in  London  and  wheresoever  situate  and 
''  beii^  with  their  and  every  of  their  appurtenances  unto  my 
two  executors  hereinafter  named,  to  be  by  them  sold  and 
disposed  of  or  divided  at  their  own  will  and  discretion ; 
after  which  I  give  one  share  or  third  part  of  the  same  unto 
my  five  nieces,  OUberine,  Ann,  Fanny ^  Charlotte,  and 
Harriet,  the  children  of  my  late  daughter  Perry  of  Neto^ 
*^  port,  share  and  share  alike,  their  heirs,  executors,  ^and 
assigns;  and  if  any  of  the  said  nieces  should  happen  to  die 
**  before  the  day  of  marriage  and  before  they  arrive  at  the 
age  of  twenty-one  years,  then  I  vill  and  desire,  that  such 
''  fifth  part  bequeathed  to  her  so  dying  shall  be  equally  di« 
''  vidf d  among  the  surviving  nieces  share  and  share  alike." , 


1801. 
Dee.^k. 
The  want  of 
a  surrender  of 
copyhold  es- 
tate cannot  be 
sapplied  for 
grandchildren* 


The  testatrix  appointed  her  daughters  Comtantia  Skynner 
Whitehead  and  Fanny  Whitehead,  her  executrixes.  She  died 
in  May  1799 ;  leaving  her  five,  grand-daughters  by  her  de- 
ceased daughter,  described  in  the  will  as  her  nieces,  and  their 
two  brothers  John  Perry  and  James  Perry,  surviving;  h^ 
co-heirs  at  law,  viz.  her  two  surviving  daughters  and  her  two 

grandsons 
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1801.       graindsons  bemg  also  heirs  according  to  the  custom  of  the 
jj^^^      manor ;  and  the  copyhold  premises  not  having  been  munren- 
„^  dered  to  the  use  of  the  will. 

Whitbhbad.  The  bill  was  filed  by  the  five  grand-daughters ;  charging, 
that  the  copyhold  premises  having  been  surrendered  by  the 
testatrix  upon  mortgage^  no  surrender  was  necessary  to  the 
use  of  her  will ;  the  legal  estate  not  being  in  her ;  and  that 
if  a  surrender  was  necessary,  the  want  of  it  ought  to  be  sup- 
plied in  Equity.  The  bill  therefore  prayed,  that  the  Plaintiffi 
may  be  declared  entitled  to  one-third  part  of  the  copyhold 
premises ;  and  that  if  the  Court  should  be  of  opinion,  that  a 
surrender  was  necessary  to  give  effect  to  the  devise,  the  wani 
of  the  surrender  may  be  supplied. 

The  Defendants,  the  daughters  and  grandsons  of  the  testa- 
trix, by  their  answer  stated,  that  the  mortgage  had  been  paid 
off*  by  the  testatrix ;  that  the  premises  were  surrendered  to  the 
use  of  the  mortgagee  and  his  heirs,  subject  to  redemption; 
and  at  the  same  Court,  subject  to  the  said  mortgage  surren- 
der, they  were  surrendered  to  the  use  of  the  testatrix  and  her 
husband  during  their  lives  and  the  life  of  the  survivor;  and 
after  the  decease  of  the  survivor  to  the  use  of  the  heirs  and 
assigns  of  the  survivor ;  and  the  testatrix  survived  her  hus- 
band.   They  farther  stated,  that  the  mortgagee  never  was 
admitted ;  and  the  legal  estate  was  vested  in  the  testatrix  until 
her  death;  and  descended.    They  insisted,  that  a  surrender 
to  the  use  of  the  will  was  necessary  to  effectuate  the  devise; 
and  that  the  Plaintiff's,  being  merely  the  grand-children  of  the 
testatrix,  are  not  entitled  to  have  the  defect  of  surrender  sup- 
plied to  the  prejudice  of  the  Defendants,  as  heirs  at  law ;  espe- 
[  ^546  ]     ^  ciallyas  two  of  the  Defendants  are  the  daughters  of  the 
testatrix,  and  the  other  Defendants  are  totally  unprovided  for, 
except  that  John  Perry  is  entitled  to  the  fee-simple  of  two 
small  houses,  which  descended  to  him  as  heir  at  law  of  his 
&ther,  and  a  moiety  of  a  freehold  messuage,  left  to  him  by 
the  will  of  his  grandfather,  of  the  annual  value  of  19^  in  the 
whole,  and  also,  tiiat  James  Perry  is  entitled  to  the  fee-simple 
of  the  other  moiety  of  the  last-mentioned  messuage,  but  to  no 
other  real  or  personal  estate. 
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Mr. JfoNf^U;  Mr.  Richardt,  tuaSL  lOx.  Fonbtait^,' £ot  1801. 
the  Plaintiffs. 

The  relief  sought  by  this  bill  is  certainly  contrary  to  what 
has  been  considered  a  general  rule  of  the  Court  since  the  W!hit«h«ad. 
final  decision  of  Kettle  t.  Townsend {^^\  ia  the  time  of  King 
William :  Itord  Sofners's  decree  in  favour  of  a  grandson  being 
reversed  by  the  House  of  Lords.  But  in  later  cases  different 
Judges  have  expressed  an  opinion,  that  the  point  deserved  to 
be  re-considered.  In  Chapnutn  v.  Gibson  (75  )  Lord  Ahanley 
went  much  at  large  into  the  subject ;  and  said,  he  did  not  see, 
why  a  grand-child  shoidd  not  have  the  same  equity ;  for  the 
statute  of  EUxabeth  (76)  has  made  it  compulsory  on  a  grand- 
fiither  to  provide  for  him.  Lord  Jtosslyn  also  in  HifU  v. 
Downiott  ( 77  )  expressed  a  strong  opinion  against  the  decision 
of  the  House  of  Lords.  The  ground,  that  a  grandfather  is 
not  bound  to  provide  for  his  grand-child,  as  a  father  is  for  .  4 
hi«  child,  and  the  former  therefore  is  not  under  the  same  moral 
obligation,  would  sound  extraordinary  out  of  a  Court  of  Judi- 
cature; and  certainly  affords,  no  reason.  The  statute  of 
zabeih  imposes  the  same  obligation  upon  a  grand&ther  and 
grand-mother  as  upon  the  parents ;  which  la  the  sense  of  the 
Legislature  and  of  mankind.  There  is  no  other  decision 
against  a  grand-child.  There  ia  a  case  the  other  way  (78) 
prior  to  that  in  the  House  of  Lords.  The  opinion  of  the 
Master  of  the  Rolls  in  Waits  y.  BuUas  {19)  is  decisive  in 
favour  of  grand-children:  and  inFursaker  y.  Robinson {80) 
Lord  Cotvper  doubted  the  case  of  Kettle  v.  Townsend. 

Zord  Chancellor. 
Where  a  legacy  is  given  to  a  grand-child,  without  more,   No  interest 
would  that  grand-child  take  interest,  as  a  child  *  woidd  !  £«547j 
In  the  case  of  a  grand-child  must  there  not  be  something  ^ 
more  (81)  than  merely  giving  a  legacy;  something,  ^hewing,  ^  """^ 
that  the  tes^ttor  put  himself  in  loco  parentis  i   Is  there  any  J^J^y  gjj^piy 

case  iq  grand- 

(74)  1  Salk.  187.  (70)  1  P.  Will  60.  chM  or  a  na- 

(76)  a  ^ro.  C.  C.  229.  (80)  Prt.  C%.  476.    I  Eq.  Ca.  iml  cMd. 

(76)  8Ut  43  Eliz.  e.  2.  «.  7.       Ah.  123,  pi  9. 

(77)  Ante,  Vol.  V,  667;  see      (81)  HiU\.  BilW^Yei.tf  Bea. 
pige666.  193. 

(78)  Anon.  2  Freem.  197.  • 
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1801.  ease  ibr  that  in  favour  of  a  natural  ohfld,  simply  upon  a  k- 
p]^^Y  gacy,  without  any  thing  to  shew,  the  testator  put  himself  m 
heo  parenti$l  In  Crrave  y.  Lord  Salisbury {S2 )  Lord  Tkttr" 
WmTKHSAly.  low  would  not  in  die  case  of  a  natural  child  say,  a  legacy  waa 
adeemed  by  an  advancement  ( 83  )•  The  difficulty  with  me  is 
this  ;  can  I  sitting  here  contradict  a  decision  of  ibe  House  of 
Zrfordst' 

For  the  Plaintifis. 
Fursaier  v.  Robinson  was  the  case  of  a  natural  child :  but 
the  point  as  to  maintenance  has  since  been  considered  ia 
Crickett  v.  X)olby{Sif)f  and  an  opinion  expressed  by  Lord 
Alvanlsy  in  favour  of  the  natural  child.  This  testatrix  cer- 
tainly meant  to  put  herself  in  loco  parentis.  As  to  the  ques- 
tion, whether  the  children  are  provided  for,  that  underwent 
great  consideration  in  HiUs  v.  Daumton ;  and  Lord  Rosslfn 
thought,  as  Lord  Hardwicke  thought  before,  that  circum- 
stance ought  not  to  weigh.  In  many  instances  the  Courts 
below  have  considered  themselves  at  liberty  to  depart  from  a 
decision  of  the  House  of  Lords  upon  very  minute  circum- 
stances. Lord  Thurlow  did  so  in  Tweddell^.  TweddeU(85)i 
and  so  are  all  the  cases  upon  general  bonds  of  res^aticm  (  86  )• 

Mr.  Romilly,  for  the  Defendants,  was  stopped  by  the 
Court. 

Lord  ChaKcellor. 
I  feel  great  difficulty  in'  hearing  this  cause.  The  quesdon 
with  me,  adopting  all  the  sentiments  of  the  great  persons 
named,  as  far  as  they  go,  with  due  submission  to  that  Court, 
which  has  a  right  to  bind  me  and  them,  is,  whether  I  can  set 
up  my  judgment  against  a  judgment  of  the  House  of  Lords. 
A  rule  .of  Law  laid  down  by  the  House  of  Lords  cannot  be 
reversed  by  the  Chancellor;  though  if  there  is  any  difference 
from  a  circumstance,  that  was  not  before  the  House  of  Lords, 
the  cause  maybe  decided  upon  that. 

(82)  1  Bro.  a  a  425.  (86)  2  Bro.  C.  C.  101,  162. 

(83)  Ante,  Vol.  Ill,  12,  and      (86)  See  The  Bishop  of  loa- 
the note.    Post,  XII,  23.  don  v.  Fytche,  1  Bro.  C.  C.  96. 

(8P»)  Aate,  Vol.  Ill,  10. 
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It  18  saidf  the  grandmother  put  hersdf  in  loco  parenHsl  1801. 


Bill  it  appears,  there  are  other  grand-children,  to  whom  she  pgn^Y 
forgot  her  duty;  and  who  are  unprovided  for.  The  case  of 
a  grand-diild,  where  the  father  is  alive,  and  abundantly  pro-  WnrrEHBAP. 
▼iding  jfor  it,  is  very  different  from  the  case,  where  the  father 
is  dead.  As  to  the  statute  of  ElixcAeth,  if  the  father  ia 
fivingt  the  grandfather  is  under  no  legal  obligatiofi.  The 
rule  of  law  must  remain,  till  altered  by  the  House  of  Lordii. 
Therefore  dismiss  the  bill:  but  it  is  impossible  to  give  costs; 
where  the  Plaintiffs  have  had  so  much  encouragement  from 
dicta. 

Rolls. 
1801. 

SPURRIER  V.  FITZGERALD.  Dec.lit, 

2d,  and  Vk. 

'J'HE  bill  stated,  that  the  Plaintiff*  was  possessed  of  a  mes-       |,q|  alleg- 

suage,  coach-house,  stables,  and  buildings,  situate  at  the  ing  t  written 

comer  of  Lower  Seymour  Street  and  Orchard  Street,  and  in  agreement 

OalmeFs  Mews,  in  the  parish  of  St.  Mary-le-bone,  for  two  »ay  he  8Q»- 

aeveral  terms  of  years ;  and  being  desirous  to  sell  the  same  for 

the  remainder  of  the  said  terms  respectively,  the  Defendant         ^  * 

rol  agreement. 

contracted  with  him  for  the  same;  and  she  the  Defendant  by  ^aI- 

Alter  answer 

writing  under  her  own  hand  agreed  to  give  the  Plaintiff^  the  admitting  an 
sum  of  1800/!.  for  the  said  messuage,  coach-house,  stables.  Sec.  agreement,and 
for  the  residue  of  the  said  terms  respectively,  and  the  fixtures ;  submitting  to 
and  the  Plaintiff*  agreed  to  sell  the  said  messuage,  coach-  perform  it,  the 
house,  stables,  &c.  and  fixtures  at  and  for  that  sum;  and  heing 
which  said  sum  of  1800/.  the  said  Defendant  agreed  to  pay 
the  Plaintiff*,  as  follows :  that  is  to  say ;  the  sum  of  900Z.  j^^^^^  ' 
down,  and  the  remainder  thereof  in  two  years,  and  to  give  x)efendant  was 
die  Plaintiff*  her  bond  for  securing  the  payment  thereof;  and  permitted 
the  Pldntiff  refers  to  the  agreement  or  writing  in  the  Plain-  to  take  ad- 
tiff*s  custody.  The  prayer  of  the  bill  was,  that  the  said  agree-  vantage  of  the 
ment,  so  as  aforesaid  made  by  the  said  Defendant  with  the  of 
Phiintiff;  may  be  specifically  performed,  &c.  ^^el  to  Se 

amended  bill; 

The  Defendant  by  her  answer,  stating  the  Plaintiff's  interest        ^  specific 
in  the  premises  for  two  several  terms  of  85  years  and  75  performance 
years  and  a  half,  admitted,  that  she  contracted  for  the  same  was  decreed, 
with  Mr.  Phippi;  to  whom  the  Pbdntiff  by  a  letter  dated* 


549 


CASES  IN  CHANCERY, 


IdOI.       the  30th  of  April,  18Q0,  referring  her^  a3  his  agent,  to  treat 

«  on  hi9  part  for  the  sale  thereo£   She  stated,  that  she  oon- 

Spurrier    ^      .  .      ,  ,  «    ,^  .    . .  j 

9^         tracted  respectuig  the  same  yerbally,  but  not  in  writing  under 

FiTZOBRALD.  her  own  hand  or  signed  by  Jier.  She  verbally  agreed  to 
g^ve  the  Plaintiff  the  sum  of  1800/.  for  the  said  premises 
for  the  residue  of  the  terms  and  for  the  fixtures;  and  ad- 
Qiits,  the  Plaintiff,  or  PUpps  as  his  agent,  agreed  to  sell 
the  same  to  her  for  that  sum,  payable  by  instalments,  as 
stated  in  the  bill. 

The  answer  then  stated  the  objections  to  the  abstract :  1st, 
upon  covenants  in  the  original  lease  and  assignments  against 
exercising  certain  trades  upon  the  premises  under  a  penalty 
by  way  of  additional  rent,  and  against  erecting  any  portico, 
bow  window,  or  other  projection,  or  fixing  any  sign  dr  other 
post  before,  the  firont  of  the  house,  which  should  project 
farther  than  the  window-stools  aqd  door-cases,  without  consent 
in  writing ;  by  the  effect  of  which  covenant  she  conceived  she 
should  be  prevented  firom  erecting  a  balcony :  2dly,  that  the 
coach-house  and  stables  were  subject  to  higher  ground-rents 
than  had  been  represented.  The  Defendant  then  stating 
some  farther  objections  denies,  that  she  made  any  of  the  said 
objections  in  order  to  evade  or  delay  the  performance  of  the 
said  verbal  agreement :  on  the  contrary,  the  Defendant  says, 
she  is  now  and  always  has  been  ready  and  willing  to  perform 
her  part  of  the  said  verbal  agreement  on  having,  a  good  title 
and  proper  conveyance  made  to  her  or  her  trustees  of  the 
said  miBssuage  or  tenement,  coach-house,  stables,  and  pre- 
mises, subject  to  the  ground-rents  only  to  the  amount  of 
19/.  16s.  per  annum,  and  on  having  the  proper  consent  in 
writing  from  the  several  persons,  who  ought  to  give  the  same 
to  the  erection  of  the  said  balcony,  or  a  proper  indemnity 
against  any  other  incumbrances.  This  submission  was  :8everal 
times  repeated  in  nearly  the  same  terms. 

The  bill  being  amended  as  to  the  circumstances  of  the 
Plaintiff**s  conduct,  to  which  the  answer  attributed  the  delay 
in  executing  the  agreement,  charging,  that  the  proper  con- 
sents to  the  erection  of  the  balcony  had  been  procured,  &c., 
and  praying,  that  the  Defendant  may  be  decreed  to  make 
the  Plaintiff  compensation  for  the  loss  and  expence  occasioned 

by 
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by  her  not  perfonnmg  the  agreement,  the  Defendant  by  her  1801. 
fiffth^.  aniwer  stated,  that  she  ♦  was  always  previous  to  the  gp^J^J^J^g^ 
ta&ttg  of  the  bill  ready  and  willing  to  complete  the  said  agree- 
ment  upon  having  a  good  title  and  a  sufficient  consent  to  Fitzobral]>« 
erect  the  Baid  balcony;*  Iiaving  determined  not  to  complete     [  ^560  ] 
the  same,  until  she  obtained  such  consent ;  and  that  she  fre- 
quently before  the  filing  of  the  bill  tiered  to  accept  the  said 
title^'  if  the  Plaintiff  would  enter  inta  security  to  indemnify  her 
against  the  covenants  and  clauses,  which  she  is  adwed'are' 
objections  to  the  said  title;  that  the  Plaintiff  cannot  make  a 
tide;  but  from  the  imperfect  abstract  delivered  to  her  it  would 
be  difficult,  if  not  impossible,  to  state  all  the  objections  to 
the  said  title. 

The  answer  then  stated  the  Statute  of  Frauds  ( 87 ),  with- 
the  usual  averment,  that  neither  she  nor  any  person  for  her 
ever  signed  any  contract  or  agreement  in  writing  for  purchasing* 
the  said  premises ;  and  that  the  Defendant  hopes,  she  shall' 
have  the  same  benefit  of  the  said  Act  (if  necessary)  ais  if  she 
had  pleaded  it. 

The  Plaintiff  produced  evidence,  that  he  had  procured  the 
proper  consents  for  the  erection  of  the  balcony ;  and  it  was 
proved,  and  admitted  by  the  answer,  that  some  of  the  other 
objections  had  been  obviated  by  the  Plaintiff. 

Mr.  Piggott  and  Mr.  Stanley,  for  the  Plaintiff,  insisted  > 
thht  the  Defendant  having  by  her  first  answer  submitted  to 
perform  the  agreement  cannot  afterwards  by  a  fiurther  answer 
inabt  Upon  the  Statute  of  Frauds. 

Mr*  Bichards,  Mr.  RomUly,  and  Mr.  W.  Agar,  for  the 
Defendant,  objected  to  reading  the  answer,  or  any  evidence, 
to  prove  any  thing  but  a  written  agre^nent  according  to  the 
frame  of  the  bill. 

This  is  a  very  considerable  question.  The  Plaintiff  must 
prove  his  case,  as  he  states  it.  Having  by  his  first  bill 
induced  the  Defendant  to  make  an  admission, .  he  cannot  by 
accommodating  his  amended  bill  to  the  answer  st^te  a  dif- 
ferent case  and  pray  a  different  relief.    This  is  an  attempt. 

to 

(87)  29  CAar.  If,  c,3. 
Vol,  VI.  P  P 
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Itm.       to  -go  bijriMid  Ae  aoaye,  fn^powndy  refemd.tcs  lAm,  4ht 
ftitvuiHit    mmer  tteliiig  an  agreenent,  Ae  bfflly  •mmdmtnl  adhfldl 
^        that  mgveement.   In  M'Qearge  v.  JRrmUmdy  htdy  i)«lbm 
jpnoouAXB.  &e  Z^wtf  ChaneMir,  tha  bill  prayed  specific  ^paribmnM 
[  ^25!  ]     of  an  agreemeiit   l%e  Defendant  stated,  tkat  the  agrsc—rt 
was  abandoned;  and  produced  letters  of  the  PlaiirtilFy  e»» 
pressing,  diBt  he  considered  it  at  an  end.    The  Plaintiff 
effered  evidence  of  acts,  shewing  an  intention-^  tsonsiderit 
l>iBding ;  and  that  the  De&ndai^  attended  at  a  sale  by  ane- 
tion;  and  said,  liie  premises  were  under  contract  to  him^  in- 
sisting, that  being  in  the  answer  it  waspi|t  in  issue.  The  Lmd 
Chaneettor  admitted  the  evidence  de  bene  esse  «*  but  afkerwards 
said,  it  ought  not  to  be  admitted,  not  being  in  issue  us  tfie 
cause ;  and  that  if  the  Plaintiff  goes  on  such  a  case,  he  ouf^t  to 
state  it.  lnLeghy.HaverfieU{  S8  )thehmwns^&mikm&^ 
cause  the  agreement  proved  was  not  thirt  aHeged.  MoHimer 
V.  Orchard (89) iuid  numy  odier  cases  are  indftm,  duit  ths 
Plaintaff  must  prove  tiie  agreement  stated;  or  he  shal  net 
have  a  decree.    Upon  this  bill  therefore  no  agreement  cm  ht 
read,  except  an  agreement  in  writing,  and  properly  stamped. 

For  the  Plaintiff. 
,  In  dds  objection  the  distinction  between  the  ngroemsat 
alledged  and  the  .evidence  of  it  is  not  attended  to.  The  alls-' 
gation  of  the  bill  is,  that  the  agreement  is  evidenced  by 
writing.  The  objection  is  premature.  The  Court.  Bdost  first 
hear  the  answer,  before  the  confession  in  the  answer  caii  be 
compared  with  the  statement  of  the  bilL  This  is  very  ditb«« 
ent  from  the  cases  alluded  to;  in  which  the  agreemcnti 
alledged  and  admitted  were  different:  the  bill  prayed  pe^ 
fiohnance,  not  of  the  agreement  admitted,  but  of  anoAer 
figreement  The  agreement  confessed  here  is  the  agreesMai 
stated;  and  the  only  difference  is  in  the  manner,  inwU^it 
is  evidence. 


The  Master  ^  the  Rolls  observing,  that  the  olgedioB 
led  prematurely  to  the  n^ts  of  tbi^  causej  the  evidence  VM 
read  without  prejudice^ 


(88)  Ante,  Vol.V,  462. 


(89)  Ante,  Vol.  II,  m 
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FiTZOBHALD. 


The  Ml  BMeB,  and  in  all  its  parts  applies  to,  a  written 
agtvement  The  PlahitibS*  has  therefore  made  it  absolutely 
mcMsarf  to  produce  sach  an  agreement ;  and  he  cannot  go 
mpoB  mj  other*  In  tho  passage  referring  to  the  agreement 
••r  wiStfng.  hi  the  Plaintiff's  custody  it  is  hnpossible  to  sepl^-  [  ♦SSZ  J 
nt#  the  sentence,  ijft  to  take  advantage  of  £tie  word  *^  or for 
lie  casuiol  x efef '  to  a  rerbal  agreement  in  his  possession.  The 
Plaintiff  now  desires  the  Caurt  to  perform,  not  the  agreement 
he  states,  but  a  verbal  agreement  stated  by  the  answer. 

With  respect  to  the  point  upon  the  Statute '  of  Frauds, 
though  tliero  is  no  ca^e,  in  which  it  has  been  precisely  setded, 
ib  fa  now  understood  upon  the  strong  opinion  of  Lord  Chief 
Justice  Ekfre  and  Lord  Rosslyn,  and  of  the  present  Lard 
^^aaeeilor  in  the  late  case  of  Cooth  v.  Jackson  (90),  that  a 
I>afendiint  adnatting  an  agreement,  but  insisting  upon  the 
t^enefit  of  the  Statute  by  his  answer,  shall  not  be  compelled 
to  pei4brra  it.  If  the  terms  of  the  agreement  are  admitted^ 
weedier  the  Defendant  submits  to  perform  it,  or  not,  all 
dengei^  of  perjury  is  out  of  the  question.  The  submission  to 
perform  the  agreement  therefore  does  not  vary  the  case.  It 
^as  at  a  certain  time;  and  when  the  Plaintiff  stated  certain 
termsi  widi  which  he  said,  he  would  be  satisfied.  When  the 
Defendant  said,  she  was  ready  to  perform  that  agreement^ 
aeehig  what  the  Plaintiff  prayed,  he  ought  to  have  closed  with 
that;  and  to  have  repKed  to  the  answer,  and  set  down  the 
cause*  kstead  of  that,  unending  the  biU,  making  a  new  case 
aa4  requiring  another  answer,  he  has  entirely  waived  that  sub- 
mission ;  which  was  made  upon  a  case  different  from  that  now 
staled.  This  would  be  mai^est  injustice.  The  Plaintiff  now 
elakns  a  compensation  for  the  delay  and  the  expencef  of  re-  ^ 
pelnig  the  injury  to  the  house ;  upon  the  ground,  that  she 
bound  herself  to  perform  the  agreement.  If  that  had  been 
stated  originally,  would  she  have  submitted  to  perform  the 
Agreement?  The  time  is  also  material.  This  Defendant  has 
lest  her  object  ot  a  residence  in  town  for  one  winter.  Though 
at  that  time  she  was  ready  to  take  the  house,  yet  now,  nine 

months 

(90)  Ante,  12 ;  where  the  sub-   the  note,  ante»  Vol.  Ill,  88, 39; 
Ject  is  foHy  discussed,  and  the    40,  to  Pym  v,  BULcUmm^ 
authorities  referred  to.  See  also 
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.1801.  months  afterwards,  when  it  is  deteriorated,  and  a  bill  filed,  she 
insists,  she  shall  not  be  compelled.  The  whole  answer  is  to 
be  taken  together,  as  one  record.  She  takes  the  defaioe  the 
'FiTZGRRALD.  law  gives  her ;  and  of  which  she  has  a  right  to  avail  herself 
against  a  new  case.  The  amended  bill  is  entirely  a  new  bill;  and 
the  answer  is  considered  an  answer  to  a  new  bill.  In  Moore 
I  *55S  ]  •  V.  Edwards  {9\ )  there  were  two  answers ;  but  Lord  Ro9djfU 
was  of  opinion,  that  the  Defendant  might  have  the  benefit 
of  the  Statute,  if  insisted  upon  by  the  second  answer. 

Mr.  PiggoH,  in  Reply. 
This  is  not  a  case  of  different  agreements:  nor  is  the 
agitement  originally  stated  in  any  degree  varied  by  the  amend- 
ments.   The  Court  is  left  in  Ho  doubt  as  to  the  nature,  etBsd, 
or  terms,  of  the  agreement.    The  opinion  expressed  by  the 
Lord  Chancellor  has  not  been  acted  upon;  and  the  point 
cannot  be  considered  as  decided.    But,  supposing  that  to  be 
so,  the  benefit  of  the  Statute  must  be  taken  at  tbe  time  the 
agreement  is  confessed ;  for  if  the  party  submits  to  perfbni 
it,  upon  the  sante  authority  there  is  an  end  of  the  Statute. 
The  agreement,  of  "which  the  Plaintiff  asks  the  performance, 
is  that,  which  the  Defendant  admits,  and  submits  to  perform: 
no  other.   The  bill  was  filed  on  the  2d  of  Jufy,  1800.  Op 
the  17th  of  November,  1805,  the  Defendant  put  in  that  answer, 
admitting  the  agreement,  as  stated  by  the  Plaintiff ;  denyi^kg 
only  the  form  of  it ;  namely,  that  it  was  evidenced  by  writing] 
and  she  submits  to  perform  it.    If  she  was  then  at  Hberty 
to  object  to  the  form  of  the  agreement,  namely,  by  paroli 
as  a  reason,  why  she  was  not  bound  to  perform  it,  it  was 
incumbent  upon  her  then  to  claim  the  benefit  of  the  Statute: 
but  she  does  not.    On  the  contrary  she  submits  to  peiibnn 
it ;  and  insists,  that  it  was  owing  to  the  Plaintifi^  that  it  wai 
not  performed  without  the  bill.   The  amendments  had  nothing 
to  do  with  the  agreement.   They  were  made  necessary  by  the 
Defendant's  stating  circumstances  to  shew,  that  it  was  the 
Plaintiff's  fault,  that  the  agreement  was  not  performed  by  her. 
By  the  answer  to  those  amendmenta,  put  in  not  till  March 
1801,  she  for  the  first  time  claimed  the  benefit  of  the  Statute. 
This  was  a  fraud  on  the  Plaintiff :  for  up  to  that  time  the 

PUintiff 

(91)  Ante,  Vol.  IV,  23. 
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E^aintiff  could  not  but  consider  the  agreement  aa  a  subsisting  180|. 

igteement,  binding  him,  and  binding  the  premises.    At  any  gp^Jj^^j^j^ 

rate  it  was  entirely  misle^ing  him ;  for  if  the  Defendant  had, 

irken  she  confessed  the  agreement,  insisted  on  the  Statute,  Fitzgerald. 

tbe  PJaintiff  would  hare  been  at  Uberty  to  consider  his  bill 

u  at  an  end,  and  himself  and  the  premises  contracted  for  as 

lischarged  from  the  agreement.  ■  On  the  contrary  the  first 

mawer  leads  him  to  conclude,  that  it  is  a  subsisting  agree^ 

ment;  and  reduces  the  cause  to  a  mere  question,  by  whose 

bult  the  agreement  *had  not  been  performed  ;  and  the     [  *554  ] 

authority  of  the  Court  to  enforce  it  had  been  repdered  ne- 

Dessary.   The  Plaintiff  proceeded  in  his  cause  to  clear  that 

question:  and  till  almost  a  year  after  the  agreement  was 

entered  into,  and  the  bill  filed,  the  Plaintiff  is  led  by  the 

pieadingB  to  treat  it  as  a  subsisting  agreement ;  and  is  never 

(old  by  the  Defendant^  that  it  was  an  agreement,  as  to  which, 

though  she  admitted  the  substance  of  it  in  all  particulars,  she 

neyertheless  meant  to  avail  herself  of  the  form  as  a  reason 

br  refusing  to  execute. 


The  Master  of  the  Rolls. 
This  bill  is  filed  for  the  specific  performance  of  an  agree-  -Dec*  7IA, 
paent.  The  Defendant  by  her  answer  admits  a  parol  agree* 
ment ;  and  submits  to  have  it  carried  into  execution :  but  she 
now  contends,  that  a  specific  performance  of  that  agreement 
ought  not  to  be  decreed:  1st,  because  the  Plaintiff  having 
by  his  bill  stated  an  agreement  in  writing  ought  not  to  be 
permitted  either  by  reading  the  answer  or  by  other  evidence 
to  prove  a  parol  agreement :  2dly ,  if  he  should  be  permitted 
to  prove  a  parol  agreement,  yet  the  Defendant  is  at  liberty  to 
inaat  upon  the  benefit  of  the  Statute  of  Frauds ;  as  she  has 
by  her  answer  to  the  amended  bill,  notwithstandinjg.  her  sub- 
miMion  to  perform  it  by  the  answer  to  the  original  bill.  As 
to  the  first  point,  it  is  a  little  ambiguous  upon  the  face  of 
the  bill,  whether  the  Plaintiff  did  or  did  not  mean  to  state 
fliis  to  be  a  written  agreement.  It  seems,  he  meant  in  the 
first  place  to  represent  a  contract,  without  saying,  whether  it 
was^in  writing,  or  not ;  and  then,  that  some  of  the  terms  were 
expressed-  in  writing,  signed  by  the  Defendant.   But  taking 

it. 
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1601.  %  that  ke  M^aiit.to  rdprescfht  the  vhdt  Ur  have  hetti  Itt 
Spurrier    ^^S*  I  take  it  not  to  have  been  ever  estebliilhed,  tint  «. 

Plaintiff  is  bound  to  prove  all  the  allegations  of  his  biH  iritli 
ttrzefSLAhD,  so  nrach  strictness  and  precision  as  a  Plaintiff  at  law  ia  obHged 
to  prove  his  declaration:  it  is  sufficient,  if  a  Plaintiff  hem 
proves  the  substance  of  his  bill.   He  cannot  certainly  have  » 
decree  for  the  execution  of  a  different  sort  of  agreement  6nm 
that  laid;  an  agreement  of  a  difibrent  import  or  tendency; 
for  then  the  evidence  would  not  support  the  bill.    But  Am 
difference  between  a  written  and  a  parol  agreement  oonmils 
in  the  mode,  in  which  they  are  evidenced.    This  objecticai 
does  not  at  all  depend  upon  the  Statute  of  Frauds.  The 
objection,  provided  it  is  an  objection  at  all,  would  have  beoi 
[  *555  ]     equally  *good,  if  no  such  statute  had  been  made;  that  the 
Plaintiff  ought  to  prove  the  allegation,  not  only  in  subetanoet 
but  all  its  circumstances ;  that  evidence  of  a  written  agreement 
w31  nbt  support  the  ^legation  of  a  parol  agreement ;  or  evi* 
dence  of  a  parol  agreement  the  allegation  of  a  written  agrees 
ment.    No  such  rule  was  ever  establiidied.   At  law  it  ia  even 
now  sufficient,  as  it  was  before  the  Statute,  to  allege  an  agree- 
ment generally ;  which  throws  it  upon  the  Defendant  to  allege 
that  it  is  not  in  writing.    In  Whiichureh  v.  B€vis{92)  Lord 
T^urlow  stating  the  case  of  C%iM  v.  Lord  Oodatphin  cxmsiders 
the  allegation  of  the  agreement  being  in  writing  to  be  throwii 
into  the  bill  for  the  mere  purpose  of  forcing  the  Defendant  to 
plead  the  Statute  instead  of  demurring ;  and  it  seems,  there 
the  allegation  was  of  a  written  agreement:  to  which  Ibe  De^ 
fendant  pleaded,  that  there  was  no  written  agreement.  Loid 
T^urlow  says,    That  plea  Was  ordered  to  stand  for  an  answeri 
with  liberty  to  except ;  and  upon  a  rehearing  obtained  hj 
the  Defendant  the  order  was  confirmed ;  and  Lord  Ma^ 
clesfield  said>  the  plea  of  the  Statute  was  right  ;  but  thil 
she  ought  to  have  denied  the  agreement  by  answer ;  for  S 
she  confessed  it,  the  Court  would  enforce  it;  that  if  the  Ml 
had  stated  the  agreement  generally,  a  demurrer  might  hate 
been  allowed :  but  where  the  agreement  is  stated  to  be  ia 
writing,  the  plea  must  be  supported  by  the  ansmr  (98).'' 

(92)  2  Bro.  a  a  669.  the  note,  aDie,  Vol.  III>  W,  m, 

(9a)  2  JBro.  C.  C.  666.    See  40. 


cxsazs  m  chascekt;  Mi 

wnlb,  tkQ  DeftitdaBt  will  be  red«^  to  Urn  netetstef  (tf  Sv^Jin* 

j^ading^  and  sitpportiiig  the  plea  by  an  answer ;  wfaicb  wmiW^  ^ 

aoi  be  aeeessaiy,  if  tfab  objection  would  bold ;  for  the  De-  VmcwMAiaL 

faadant  wdidd  rtm  no  rii&;  as  aoeoiiding  to  this  die  Phihtiff 

cmiUI  not  have  petformance  of  the  agteatimt  in  any  w^r ; 

banng  afleged  it  to  be  in  writing* 

The  next  head  of  defence,  that  the  Defendant,  hmng  Iff 
the  answer  to  the  amended  bill  cbimad  the  benefit  ,  of  the 
Statute,  ii  in  the  same  cimditiony  as  if  she  had  origioaUjf  in- 
9>fl[ted  upon  the  Statute,  raises  the  question  so  often  agitatedl 
whether,  if  the  Defendant  confesses  the  agreementi  but  at 
the  same  time  insists  upon  the  Statute,  he  shall  be  compelled 
to  perform  it  But  this  Defendant  does  not  bring  it  to  that 
question;  for  having  once  ^subotttted  to  perform  the  agree-  [  ^556  ] 
ment,  it  is  impossible  for  her  afterwards  to  insist  upon  the  \ 
Statute.  At  the  time  she  confessed  the  agreement  she  ought 
to  have  interposed  that  guard.  At  that  time  it  was  incum- 
bent upon  her  to  say,  whether  she  would  avail  herself  of  it 
ICbt  reason  she  alleges,  that  the  Plaintiff  did  not  think  fit  to 
be  satisfied  with  her  answer,  but  amended  his  bfil,  and  re- 
qmred  a  ferther  answer  as  to  the  details  and  circumstances,  is  . 
no  reason  for  withdrawing  her  submission.  It  is  well  known, 
that  it  is  with  great  difficulty  permitted  to  a  Defendant  to  *  ; 

fnabe  any  alteration  in  his  answer,  even  upon  a  mistake ;  as 
where  an  executor  by  mistake  submitted  to  account  for  the 
residue  of  the  next  of  kin ;  and  afterwards  discovering  hi^ 
right  upon  some  late  cases  to  insist  upon  having  it  beneficiaJIx 
applied :  yet  the  Court  refused  to  permit  him  to  withdraw  thaf ' 
mbmismon.  What  ground  is  there  here  for  withdrawing  ^ 
submission  deliberately  mad6?  The  Plaintiff  did  not  amen4 
Us  bin  for  the  purpose  of  obliging  her  to  confess  si  new  or 
different  agreement  He  was  contented  with  her  answer  a^ 
to  ihat ;  but  wished  to  pjit  himself  in  a  better  plight  as  to  hef 
allegation  of  non-perfoiWnce  upon  his  part;  and  that  it  wa|i 
his  own  feult,  that  the  agreement  was  not  performed  withoiif 
the  necessity  of  a  suit.  The  agreement  was  out  of  the  ques- 
tion. It  was  at  rest  between  them.  There  was  an  agreementf 
and  a  submission  to  perform  it ;  and  the  only  question  betweeq 
€bem  was  as  io  the  costs  of  this  suit,  whether  it  was  necessary. 
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1801.  The  Defendant  having  therefore  suhmilted  to  perfcmn  Ae 

agreement  confessed  by  her,  it  is  of  course  to  decree  her  to 
perform  it;  and  all  the  other  circumstances  are  merely  as  to 
fiT2GRRJkLD.  the  costs,  such  as  may  influence  the(!)ourt  as  to  the  payment 
of  them,  upon  the  point,  whether  it  was  necessary  for  Ae 
Plaintiff  to  institute  this  suit;  or,  whether  it  was  his  ferft, 
that  the  agreement  was  not  performed.  But  it  is  a  mere 
matter  of  course  to  decree  a  performance. 


At  the  Defendant's  desire  a  reference  to  the  Master  was 
directed  as  to  the  title  ;  and  whether  the  proper  consents  were 
obtained  as  to  the  erection  of  the  balcony. 


[  557  ] 
Rolls. 
1801. 
Dee.  1th. 
L^cy  to  A. 
or  in  case  of 
hii  death  to 
his  issue,  ab- 
solute in  the 
parent. 


TURNER  i;.  MOOR. 

JOHN  CANTLEY  by  his  will,  dated  the  2d  of  Aprils 
'  1796,  gave  and  bequeathed  to  John  Turner  and  Robert 
Turner  all  his  leasehold  messuages,  lands,  tenements,  and 
premises,  in  the  county  of  Cornwall,  to  hold  to  them,  their 
executors,  &c.  as  tenants  in  common  and  not  as  joint  tenants, 
for  the  residue  of  the  respective  terms.  The  will  then  pro- 
ceeded thus : 

Being  possessed  at  this  present  time  of  jjiroperty  in  the 
national  funds,  to  wit,  to  the  amount  of  15,000/.  of  stock  in 
the  3  per  cent.  Consolidated  Annuities,  I  hereby  leave  aad 
bequeath  the  said  15,000/.  of  said  stock  to  my  nepbeir 
Mr.  Robert  Dalrymple  now  or  lately  residing  in  /rntta  or  in 
"  case  of  his  death  to  his  lawful  issue :  but  if  my  said  nepbeir 
should  be  deceased  at  the  time  of  my  death  without  leayiog 
any  lawful  issue,  then  and  in  that  case  I  leave  and  bequeiUb 
"  to  the  aforesaid  John  Turner  of  Tumer-hcM,  or  in  case  of 
his  decease  to  his  lawful  issue  3000/.  of  the  said  stock. 
Also  in  Uke  manner  I  leave  and  bequeath  .3000/.  of  said 
*^  stock  to  the  aforesaid  Robert  Turner  of  Menie  or  his  lawfol 
*^  issue.   Also  in  like  manner  I  leave  and  bequeath  6000^  of 
V  the  said  stock  to  my  cousin  Captain  M^Naughtam  Ramsaj, 

"  mariner, 
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uirineTt  now  or  lately  residing  in  the  town  of  Ldih  near 
Edinburgh,  or  in  case  of  his  death  to  his  lawful  issue.*' 
Jpon  the  bill  of  John  and  Robert  Turner  and  Ramsay 
linst  the  executors  the  decree  directed  an  inquiry,  whether 
beri  Dabrympk  or  any  of  his  issue  were  living  at  the 
ith  of  the  testator. 

The  Master  by  his  report  stated  his  opinion  that  Dcdrymple 
t  having  been  heard  of  since  the  time  of  his  sailing  on.  a 
irage  to  India  on  die  2Sd  of  December^  1785,  must  in  all 
man  probability  have  perished  in  the  prosecution  of  that 
pige,  being  many  years  before  the  deatii  of  the  testator ; 
d  no  ^dence  having  been  proved  to  shew,  that  he  ever 
a  married,  but  the  contrary  appearing  by  the  evidence,  he 
Qceived,  he  never  was  married. 

The  cause  coming  on  for  farther  directions,  the  Master 
the  JSo/b  directed  a  petition  to  be  presented  on  behalf 
the  children  of  the  Plaintiffs,  some  of  whom  had  attained 
e  age  of  twenty-one.  The  petition  suggesting,  that  the 
aintiffs  are  entided  only  to  the  interest  of  tiie  legacies 
spectively,  and  that  the  principal  of  such  legacies  upon 
eir  respective  deaths  became  distributable  among  the  issue 
'  the  Plaintiffs  respectively,  who  may  be  living  at  the  time 
ey  may  respectively  die,  prayed,  that  the  legacies  may  be 
cured. 

Mr.  Martin^  in  support  of  the  Petition. 
Upon  the  wording  of  this  will  and  the  circumstances  a  life 
terest  only  was  intended  for  the  persons  named  in  the  will. 
Iiat  construction  also  must  prevail  upon  the  legal  import  of 
le  words  according  to  the  decisions.  If  the  will  had  stopped 
Rer  the  disposition  to  Robert  Dabrymple^  he  could  have  had 

0  more  than  a  life  interest :  but  knowing  the  circumstances 

1  to  tiiat  nephew,  the  will  being  made  eleven  years  after  he 
ad  sailed  on  a  voyage,  in  which  in  all  probability  he  perished, 
le  testator  adds  words,  shewing,  he  meant  to  guard  against 
le  event  of  the  decease  of  his  nephew  in  his  Ufe.  He  was 
learly  aware  of  the  import  of  the  words  he  was  using.  If 
te  had  the  same  event  in  his  view  as  to  the  other  per- 
tWi  he  would  have  inserted  similar  words  after  each  par- 
ticular 


55» 
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IWi;      tfeokr  bequM:  Imt  that  bdbif  ^ndttM^  ih&^Muk, 
ff^^^     if  the  wovdg  applied  to>  Robert  Hati^ymple  had  fceeK 

«  mtrodooed* 
M ooB«  There  have  been  tariotvi  caees,  upon  words,  hi  eonie  pre- 
cisely similar,  in  crtbers  nearly  so  ^  which  have  been  eensidered 
as  curtailing  the  interest  of  the  first  taker  to  a  mece  iBteietl 
for  hfe:  Billings  v.  &yjMbi»(94);  which  from  a  fillet  ma* 
nuacript  note  appears  to  be  aooiirately  reported^  aa.  fiic  as 
it  goes:  Nowlan  v.  NeOigan  (95)/  Lord  Domglat  t.  Cka^ 
Mr  (96),  determined  in  a  great  measure  upon  the  anthootjr 
of  BilUngs  T.  Sawdom.  The  Court  has  uniformly  held  it  a 
life  interest  Only  upon  such  words.  The  words  uaed  in  this 
wiB  are  words  of  purchaae ;  and  if  this  had  been  a  derise  oC 
land,  the  parent  would  hava  had  an  estate  for  life  only,  net 
[  ^  559  ]  an  estate  tail ;  which  has  afforded  the  ground,  upon  *  which 
llie  Court  has  gone  in  these  cases.  Upon  the  other  oonstmc- 
tion  the  Court  must  supply  words ;  which  is  never  done  with* 
out  a  manifest  intention*  Supposing,  the  intention  waa  to  giva 
the  parent  an  absolute  interest,  the  rule  Qamcf  vohit  mm 
*^  dixU,**  applies* 

Mr.  BamUly,  for  the  Phintiffir,  was  stopped  by  die  Court 

The  Masti!R  qf  the  Rolls. 
My  recollection  of  the  case  of  Lord  Douglas  v.  CMmer 
induced  me  to  expresis  a  wish,  that  the  construction  of  this 
will  should  be  a  little  farther  considered*  But  that  case  is 
very  clearly  different. .  First,  it  b  quite  clear  here,  the  int^ 
ticm  was,  that  if  the  testator's  nephew  Robert  Dabympbi 
should  be  living  at  his  death,  he  should  take  absohitefy,  and 
his  children  should  take  nothmg.  The  reason  ass^ned  bt 
the  testator  expresnng  himself  with  more  particularity  as  te 
himt  his  absence  in  India,  and  the  uncertainty,  whether  he 
was  not  dead,  furnishes  no  reason  for  giving  him  npon  dis 
supposition,  that  he  was  alive,  a  larger  interest  than  mf 
other  legatee;  and  it  is  clear,  that,  if  he  was  aHve,  the  tes* 
tator  intended  him  to  take  the  whole,  and  that  the  chiUrso 

shouU 

(04)  1  Bro.  a  a  303.  the  note,  607.  Binckky  w.  Sim 

(06)  XBro.  a  C.  480.  mfMb,  IV.IW.  Kingr.  7^ 

(06)  Ante,  Vol.  II,  601,  and   V,  806. 
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\M  take  nothmg.   That  gives  the  rule  for  the  constnietion 

the  same  words,  when  occurring  again  in  other  partsrof  the  "ji^J^J^ij 

I.    The  same  phrase  is  repeated  after  the  bequest  to  each  ^ 

die  other  legatees;  and*  having  himself  clearly  expounded  Moos* 

meaning  in  one  instance  he  must  be  supposed  to  have  the 

le  meaning  by  the  same  words  in  the  other  parts.  The 

e  t  have  mentioned  is  different  from  this  in  another  respect* 

lat  was  a  bequest  to  a  married  woman.   The  mention  of  the 

le  clearly  implied^  that  he  did  not  intend  an  absolute  legacy 

ber ;  which  in  effiect  would  have  been  a  legacy  to  her  bus- 

id*   The  Lord  Chancellor  therefore  proceeded  a  good  deal 

ya  the  apparent  intention  of  the  testatrix ;  not  meaning  an 

K>lute  gift  to  the  husband,  but  a  provision  for  the  wife  and 

Idren.    There  also  the  word  was     md which  was  re- 

l  on  in  Billings  Y,  Sandom;  as  shewing,  that  both  parties 

i  to  take  a  benefit,  the  parent  and  the  children.   The  words 

mot  be  fiilly  satisfied  without  giving  each  some  interests 

lich  can  be  only  by  giving  an  estate  for  life  to  the  parent  and 

^  capital  to  the  children  after  the  death  of  the  parent.  Here 

i  word  is  "  or."   Both  are  not  to  take :  but  either  the  pa- 

it  or  the  children  in  the  alternative;  *and  though  in  many     [  ^560  ] 

les  "  or,"  has  been  construed  "  and,"  you  must  shew  an  in-  **  Or*  eonstrtt*  * 

ition  requiring  that  (97).    The  natural  import  is  to  exclude  ed     and:"^  ' 

5  one  from  any  participation  of  that,  which  is  given  to  the  ^®  intentfon 

requbfog  it 

[  have  not  the  least  doubt  therefore  upon  this  will,  though 
ridied  it  to  undergo  a  little  farther  consideration,  that  it  was 
t  necessary  to  make  the  children  parties.  The  prayer  of 
s  petition  being  refused,  the  directions  are  of  course. 


on)  Ante,  WeddeU  v.  Mundy,  341.  Maberhf  v.  Sirode,  Voi.III, 
D,  and  the  references  in  the  note,  462. 
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SMART  V.  PRUJEAN. 

Legacies  oot  JNTHONY  LOWE,  a  Roman  Catholic  priest,  of  Gfrowr- 

of  real  esUte,  ^-^^     Flanders,  being  seised  in  fee  of  some  real  cs- 

miiaiested  "*a  ^  England,  by  his  will,  dated  the  5th  of  December,  1789, 

per  cannot^*  duly  attested  according  to  the  Statute  of  Frauds  (98),  gave 

ataod,  anleas  devised  to  John  Prujean  and  his  son,  their  heirs  and  assigns, 

that  paper  b  his  real  estates,  describing  them;  upon  trust,  that  immedi- 

dearlj  refer-  ately  and  as  soon  as  conveniently  might  be  after  his  decease 

red  to  by  a  they  should  sell  the  same  ;  and  in  the  mean  time  and  until  the 

Will  duly  exe-  g^jg  apply  the  rents  and  profits,  after  deducting  their  costs, 

cu     ,  so  as  ^^^^  ^\x(^  person  or  persons,  and  for  such  ends,  intents  and 

to  be  mcorpo-  . 

rated  with  it  •  P^^^es  as  he,  the  testator,  should  by  a  private  letter  or 

in  this  instance  P^P^^      instructions,  which  he  in  Jiis  will  mentioned  he  in- 

there  being  no  tended  to  leave  with  Mrs.  Johnson,  then  residing  at  Gravelines, 

anch  dear  re*  or  with  her  successor  for  the  time  being,  direct  or  appoint ; 

ferenoe  npon  and  from  and  immediately  after  the  sale  he  directed  his  trus- 

the  contents  of  ^  p^^y  ^j^^  money,  which  should  arise  therefrom^  and  the 

the^le^'des"*'  interest,  until  the  principal  should  be  paid,  unto  and  for  the 

failed*  the  henefit  of  such  person,  and  in  such  manner,  as  he  the  tes- 

oirciinutance»  should  by  the  like  private  letter  or  paper  of  instructions 

that  a  paper  direct  and  appoint.    He  gave  to  each  of  his  trustees  twenty 

was  foQnd  in-  guineas  for  their  trouble ;  and  he  gave  and  bequeathed  all  the 

closed  in  the  residue  of  his  estate,  both  real  and  personal,  unto  the  same 

same  cover  trustees,  their  heirs,  executors,  and  administrators,  for  the  use 

ind'*  *^d  ^^h'  l>cncfit  of  such  person  as  should  be  *  named  in  the  said 

Will  not  beiog  P'^^^  letter  or  paper  of  instructions ;  and  he  appointed  hb 

aoffident  trustees  executors. 


[♦561  ] 


The  testator  died  at  Gravelines  in  December  1794.  Imme- 
'diately  after  his  death,  in  his  bureau  in  the  room,  in  which  he 
had  resided,  belonging  and  adjoining  to  the  monastery  of 
English  nuns  at  Gravelines,  of  which  Clementina  Johnson, 
referred  to  in  the  wUl,  was  superior,  two  paper-writings  were 
found  in  the  same  envelope  with  the  wUl;  which  envelope  was 
sealed  up,  and  indorsed  in  the  hand  of  the  testator,  *^  The 
"  will  of  Anthony  Lowe'' 

These  papers  were,  as  follows ;  both  in  the  hand-wridog 
of  the  testator: 


(U8)  20  Char.  11.  c.  3. 


CASES  IN  CHANCERY. 
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John  Prtyean,  Esq.  and  his  son  John  trustees  and  exe- 
cutors of  my  will— Gentlemen,  I  desire,  that  immediately 
after  my  decease  you  will  (  previously  deducting  your  charges 
and  expences  in  the  execution  of  your  trust)  pay  the  rent 
pf  my  houses,  in  case  they  shall  not  thai  be  sold,  or  if  sold, 
pay  the  monies,  -that  shall  arise  by  such  sale,  and  the 
interest  thereof,  and  transfer  and  make  over  the  securities 
for  .the  same,  unto  Mrs.  Clementina  Johmon  now  residing 
at  GraveUnes  in  Flanders,  or  to  her  successor  then  in  being, 
or  to  such  other  person  or  persons  as  they  ox  either  of 
them  shall  appoint.  By  this  you  will  much  oblige.  Gentle- 
men, your  most  affectionate  friend  and  humble  servant, 
Anthony  Lowe.    GraveUnes,  April  the  17th  1789.'* 


1801. 


Smart 

V. 


The  other  paper  was  directed  thus :  Reverend  Mother 
Abbess and  was  in  the  following  words : 

Dear  Madam — As  to  the  worldly -estate  or  effects  I  may 
die  possessed  of  or  entitled  to  in  England,  I  have  devised 
them  by  will  to  John  Prujean,  Esq.  and  his  son,  upon  trust 
nevertheless  that  the  said  gentlemen  shall  after  my  decease 
as  soon  as  conveniently  may  be  sell  and  dispose  of  my 
messuages  or  tenements  situate  in  SL  John's  Street  in 
Carlofo  Court,  &c. ;  and  in  confidence  moreover  that  they 
will  after  deducting  their  charges  and  expences  in  the 
execution  of  their  trust  pay  the  rent  of  my  houses,  if  they 
shall  not  then  be  sold,  or  if  sold,  pay  the  ^  money,  that 
shall  accrue  by  such  sale,  and  the  interest  tiiereof,  and 
transfer  and  make  over  the  securities  for  the  same,  unto 
your  Reverence  or  your  successors  then  in  being,  or  to  such 
other  person  or  persons  as  you  or  your  successor  shall 
think  proper  to  appoint.  As  on  the  one  hand  I  stand  in- 
debted to  40/.  sterling  to  Mr.  Errington,  and  on  the  other 
hand  bequeathed  two  legacies  of  twenty  guineas  to  my 
executors,  I  am  inclined  to  think  the  sum  you  will  receive 
in  consequence  of  the  sale  of  my  property,  Mr.  Errington 
being  paid,  and  the  just  mentioned  legacies  discharged, 
may  amount  to  i^bout  300/.  or  400/.  sterUng.  The  first 
hundred  pounds  I  desire  Sister  Winifred  Clare's  acceptance 
of  as  a  compensation  for  the  loss  she  heretofore  unfor- 
tunately sustained  in  her  fortune.   A  second  similar  sum  I 


[  ♦562  ] 
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1SMART 


beg  may  be  placed  oat  to  interest  to^rds  the  eid«rtaiiiiiient 
of  church  Unen ;  and  third  hundred  to  be  applicaUe  to  the 
purpose  or  purposes,  which  you  or  your  successor  may  judge 
to  be  most  expedient    Should  the  sum  you  recdve  exceed 

^*  SOOl.,  the  overplus  I  entreat  you  to  remit  to  Miss  Caffkemie 
J4laekeyi  provided  it  does  not  surpass  50/.   In  case  it  dtes, 

^  what  may  remain  in  your  hands  after  you  have  giVm  her 
the  fiO^  youH  be  pleased  to  accept  for  your  own  partbdar 

^  uses.   As  nothing  more  occurs  to  mind  diat  I  could  mA 

^  tp  add,  except  that  I  earnestly  recommend  myaelf  to  yooi^ 

^  and  your  community's  pious  prayers,  and  beg  you  wiB  be 
so  kind  as  to  get  fifty  masses  discharged  for  the  lepose 

*^  of  my  poor  soul,  and  one  low  mass  yearly  to  the  aam^ 
end,  I  «hall  therefore  conclude  with  the  unfeigned  as- 
surance  of  how  much  and  sincerely  I  am.  Dear  Madam, 
your  and  your  community's  most  truly  wellwiaher  and  dc^ 

'**  voted  humble  servant,  Anthony  Lowe.  GraceUnes,  April 
17th  1789. 


N.  B^The  legacy  projected  in  favour  of  Miss  Cmtkerine 
^  Mackey^  which  I  confidently  trust  will  fall  to  her  share  i^i 
consequence  of  the  sale  of  my  little  property  proceeds  partly 
from  the  real  esteem  and  regard  I  have  for  her,  and  mor6 
particularly  from  the  knowledge  I  have  of  her  indigent  dr- 
cumstances.'* 


Clementina  Johnson^  the  abbess,  died  in  the  life  of  the  tes^ 
iator.  Inunediately  on  his  death  the  cover  containing  all  these 
[  *563  ]  papers  ^  was  delivered  to  the  lady,  who  succeeded  Mrs.  JioAir- 
lon,  as  abbess.  Prujean  the  elder  died  in  the  life  of  the  les^ 
-tator:  but  his  son  took  possession  of  the  real  and  peraonal 
estate  and  the  title-deeds.  A  caveat  was  entered  by  two 
cousins  of  the  testator,  claiming  as  his  heirs  at  law  and  next 
of  kin,  against  the  probate  of  any  of  these  papers ;  and  tibey 
filed  the  bill  against  Prujean^  and  against  Wimifred  Ckare  and 
Catherine  Maciey;  praying,  that  Prujean  may  be  declared  a 
trustee  for  the  Plaintiffs  as  to  the  real  and  the  residue  of  the 
personal  estates,  and  deliver  up  the  possession  wd  the  titled 
deeds,  and  account  for  the  rents  and  profits,  and  the  per- 
aeaal  estate,  &c. ;  insisting,  that  the  papers  found  with  the 

wiU 
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will  oodld  not  be  ooasiderdi  sm  Ihe  papers  intendecl  by  the  iMl. 


Smart 
e, 

Mr.  ifttnifield  and  Mr.  Johnson^  for  the  Plamtiffs.  pRUJfiAff. 
Upon  llieiriK»le  of  the  will  and  llie  dbrcninatanoes  there-  is 
«o  disposition  wbitsoe>rer  of  this  estate.  It  is  admitted,  that 
time  was  no  paper  in  the  hands  of  Mrs.  ^ohmfm  at  her  death; 
and  there  is  no  proof,  that  the  testator  ever  did  deliver  to  hat 
OBJ  paper,  expiessmg  the  puiposes,  to  whidi  his  property 
should  be  applied.  There  is  therefore  no  disposition  of  either 
die  leal  mr  personal  estate.  As  ta  the  papers  set  np  by  the 
Defendants  as  a  disposition,  they  bear  date  several  months  prior 
po  tiie  date  of  the  inSL ;  and  the  expression  in  one  of  them  is 
I  have  devised  by  wiU;'  referring  to^  wiS  previously  made* 
ThMJt  paper  cannot  possibly  operate  upon  the  beneficial  inte- 
rest #f  property  given  by  a  will  made  months  before.  The 
otgects  of  that  paper  also  are  dearly  superstitious.  The  le^ 
4gKftm  SiMtet  Wkmfi^ed  Clmre  is  given  to  her  as  a  nun;  and 
Ae  overplus  is  given  to  the  abbess  in  ihat  character;  and,  ft 
Binst  be  supposed,  for  superstitioue  uses :  part  being  directly 
«o  appropriated.  The  other  two  legacies  perhaps  might  be 
goody  if  the  wfll  could  have  any  operation:  but  it  cannot, 
^niere  is  however  no  personal  estate,  and  then  these  papers 
iMBing  unattested  can  have  no  effect  upon  the  produce  of  the 
•sale  of  the  real  estate.  Can  they  be  so  connected  with  the 
uril  as  to  form  part  of  it  ?  It  was  originally  doubted,  whether 
debts  kicurred  after  a  charge  of  debts  upon  real  estate  would 
be  charged:  but  that  is  now  settled';  and  mHabergham  V. 
Vmeent(99)  it  was  determined  farther,  that  under  a  charge 
of  legacies  upon  real  estate  legacies  given  by  a  *  subsequent  [  •  564  ] 
unattested  paper  would  be  charged,  by  analogy  to  the  case 
•of  debts.  But  aB  those  instances  were  cases  of  auxiliary 
diar^e  in  aid  of  the  personal  estate ;  and  in  Habergham  r. 
fmeetU  the  Lord  ChaneeB&r  expressly  confines  his  opiidon  '  ^ 

to  Aat;  excluding  a  primary  charge;  as  this  is.  The  money 
prodoeed  by  the  sale  of  land  is  considered  as  land :  ne 
AUwrmey  General  v^Lord  FFeymotrM  (100).  So,  the  rents 
part  of  the  land.   A  rent  is  withm  the  Statute  of  Frauds 

as 

'    (09)  Ante,  Vol.  II,  204.   4  Bro.  4}.  C.  9M. 
(100)  Jndf.  20. 
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1801.       as  a  tenement.    The  heir  at  law  then  must  take,  tiove?er 

strong  the  intention  against  him^  unless  the  real  estate  is  dis- 
posed of. 

* 

Mr.  RomiUy  an4  Mr.  Jordan,  for  the  Defendants. 
.  It  cannot  be  denied,  that  a  considerable  part  of  the  dispo- 
sition by  this  paper  is  to  a  superstitious  use ;  and  so  far  with- 
out doubt  the  Defendant  is  a  trustee  for  the  heir.  The  lega- 
cies to  Winifred  Clare  apd  Catherine  Mackey  are  mere  per- 
sonal legacies ;  and  the  only  question  is  as  to  die  legacy  of 
100/.  to  the  Superior  of  this  convent  for  the  purposes,  which 
she  or  her  successor  may  judge  most  expedient;  whether  die 
character,  in  which  it  is  given  to  her,  is  sufficient  to  shew, 
it  is  for  a  superstitious  use.  . 

As  to  die  objections  to  the  odier  legacies,  first,  that  no 
paper  was  left  in  die  hands  of  Mrs.  JbAiwon,  and  that  the 
da^e  of  these  papers  is  anterior  to  that  of  the  will,  it  refers 
to  a  paper  left  witb  her  or  her  successor  for  the  time  being. 
These  papers  were  found  sealed  up  with  the  will  in  a  room  in 
a,  house  belonging  and  ac^oining  to  the  convent.  They  are 
therefore,  though  not  Uterally  in  the  possession  of  the  Supe- 
rior, in  a  house  belonging  to^  and  a  part  of,  the  convent 
That  qualification  is  only  as  evidence  of  the  identity;  and 
under  the  circumstances  this  paper  was  sufficiendy  left  with 
die  Superior.  They  were  sealed  up  with  the  will  by  the  tes- 
tator himself;  though  dated  before.  The  indorsement  in  liis 
hand-writing  is  sufficient  evidence  of  that ;  and  that  at  that 
time  he  sealed  them  up  and  published  them  as  testamentary 
papers,  stating  his  intention  as  to  his  property.  Then  what 
objection  can  be  made  to  the  legacies  to  Winifred  Clare  and 
Catherine  Mcuikey,  clearly  given  for  their  private  benefit; 
the  reason  expressed ;  and  not  having  any  view  to  the  com- 
munity or  the  purposes  of  the  society  ? 
[  565  ]  As  to  the  objection  for  want  of  witnesses  it  is  now  clearly 
setdedy  that  a  testator  may  dispose  of  real  estate  by  a  paper 
unattested,  but  sufficiently  referred  to  by  a  will  attested  bjr 
three  witnesses.  This  paper,  though  written  before  die  date 
of  the  will,  was  recognised  and  published  afterwards.  The 
paper  referred  to  by  the  will  is  as  much  a  part  of  die  wiU 
as  if  contained  in  it. 


CASES  IN' chancery:!  idft 

'  Tte  reply  wuftopi^  1801> 


. '      ,         .  Smart 
Lord  Chamcbllor.  „. 

I  atn  Very  strongly  of  opinion,  thinking,  th^se  two  legacies  .Prvjeav. 
'would  be  good,  if  the  fund  was  well  given,  that  there  is  not 
silfficient  legal  certainty,  to  be  collected  from  the  iilstrumeiA 
ri|fbed  by  three  witnesses,  that  the  testator  has  disposed  ^ 
llSik  teal  estate.  '  The  rule  goes  no  farther  than  this :  ( I  excetit 
charges  for  debts  and  legacies):  that  if  the  produce  of  real 
estate  is  to  be  disposed  of,  you  must  shew  an  instrument  in 
eflfect' executed  by  the  testator  in  the  presence  of  three  wit^ 
neases;  and  evidmcing  from  its  own  contents,  that  it  is  so,  in 
a  sense ;  eViBn  if  no  attestation  is  annexed  to  ft.  The  rule  of 
law  is,  that  an  instrument  properly  attested,  in  order  to  in- 
'corporate  another  instrument  not  attested,  must  describe  it  so 
aa'  to  be  a  manifestation  of  what  the  paper  is,  which  is  meant 
-to  be  incorporated;  in  such  a  way,  that  the  Court  can  be 
under  no  mistake  ( 1 ).  In  that  way  of  piuttiiig  the  case  it  is 
not  necessary  to  decide,  whether  the  testator*s  intention  before 
nriddng  the  will,  was,  if  these  papers  are  incorpoirated,  that 
his  will  should  not  be  consummate,  till  they  were  delivered  to 
the  Superior;  though,  if  the  cause  was  decided  upon  that 
ground,  I  am  not  sure,  it  woidd  be  wrong;  for  I  can  imagine, 
that  he  might  have  conceived  a  purpose  of  piety;  and,  taking 
it  to  be' the  most  rational  purpose  of  ]^iety,  he  might  considei:, 
that  notwithstanding  his  purpose  at  that  time  he  might  have 
more  fkvour  to  his  relations  afterwards;  and  they  might  be- 
come as  proper  objects  of  his  piety  as  any  other;  and  there- 
'ibre  he  might  intend  to  dispose  of  the  money  for  such  purpose 
as'  should  be  expressed  in  a  paper  he  intended  to  leave  with 
tiie  Superior,  I  always  thought  the  construction  of  HeyUn  v. 
^HeyUn  (  2 )  rather  critical.  That  case,  however,  was  decided 
by  high  authority.  But  I  take  all  these  papers  to  have  been 
prepared  on  the  *same  day.  It  is  a  more  serious  thing  to  [  ^566  ] 
^xeeute  a  will  than  to  sign  a  letter:  therefore,  I  apprehend, 
he  Mgned  the  letters  then ;  but  hesitated  about  executing  the 
win  isSt  December.  Judging  as  a  private  individual,  there  can 
be  no  doubt,  that,  when  he  executed  the  will,  he  meant,  that 

instrument 

(1)  See  WOkinmm  r.  Adam,  1  Vet.  4*  Bea.  422. 

(2)  Cewp.  130. 
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1801.  instrument  and  these  two  letten  8liould<haye  their  ^Sttitt  Imt 
unless  the  rule  of  law  allows  me,  I  cannot  estahlish  ihe  letters; 
and  I  am  not  satisfied,  he  meant  them  ta  have  their  effect 
PRC  JEAN,  unless  delivered  to  the  Superior ;  as  he  might  mean  that  to  be 
a  part  of  the  act  to  make  the  will  comjdete.  The  intention  of 
leaving  them  with  her  can  never  under  the  circomstaiioef,  in 
which  he  lived,  be  satisfied  by  the  circumstance  of  finditig 
them  in  the  convent.  He  was  living,  and  had  hia  bnean,  in 
that  room,  belonging  to  the  convent ;  and  it  is  impossiUe  upon 
ihst  circumstance  to  say,  that  according  to  his  intention  be 
had  left  them  with  her.  From  his  residence  he  could  iiot 
evoid  leaving  them  there.  This  is  fortified  by  what  foDoin. 
Mrs.  Johnson  lived  some  time;  and  he  never  left  any  paper 
^ith  her;  or  delivered  any  to  her  successor.  Certainly  at  his 
death  the  abbess  had  no  notion  they  were  left  with  her;  for 
•ehe  desires  the  w31  to  be  brought  to  her ;  and  gets  poesesaon 
of  it.  In  favour  of  an  heir  at  law,  whom  I  must  see  disis- 
herited  by  nothing  but  a  dear  manifestation  of  intontiop,  it 
would  not  be  too  strong  to  say,  the  testator  did  not  men  )m 
>will  to  .be  consummate,  unless  he  should  do  that  act  of  leaviag 
it  with  the  Superior,  which  he  never  did* 

But  there  is  another  ground :  not  whether  the 
velope  or  superscription  is  evidence,  that  the  testator 
these  should  be  the  papers  referred  to ;  but  whether  1  ] 
of  necessity  collect  from  the  contents  of  the  will,  that  they 
should  be  considered  the  same.  .  The  same  cover  is  nodiiiig 
with  reference  to  the  statute ;  and  the  superscription  has  not 
three  witnesses.  The  true  question  is,  if  these  papers  ante 
found  in  the  bureau  with  the  will,  can  I  say  from  the  contents 
of  the  wiD,  these  two  papers  are  the  papers  referred  to? 
Suppose,  several  other  papers  were  found  with  them:  could 
1  say,  this  wiU  would  have  enabled  me  to  select  these  two  s» 
the  only  papers  referred  to?  The  rule  and  my  opinion  ate, 
that  the  will  has  not  by  its  contents  sufficiently  identified  tlitte 
•papers  to  enable  me  to  say,  they  are  necesi^rily  incorporated: 
if  not,  they  are  not  attested  by  three  wknesiies;  and  it  is  ad- 
[  *567  ]  mitted  on  ^all  hands,  that  this  sort  of  disposition,  Unfesii  die 
antecedent  paper  is  incorporated,  cannot  be -brought  wMua 
^he  rule  as  to  debts  and  legacies  charged  on  real  estate  by 
an  unattested  piaper.  I  (ianndt  th^reibre  g^e  flies*  parties 
their  legacies;  though  I  re^t  it,        •    '  . 
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'  Dttring  the  argument  the  Lord  ChattceUor  expreas^d  lu»  1801. 

opinion,  that  the  legacy  of  lOOL  for  such  purposes  as  the-  ^H4i&T 

Siqperiof  of  the  convent  or  her  successor  should  judge  most 

expedient,  being  given  in  that  characterj  was  sufficient  to^  PRVJ«Aif« 

shew,  it  wag  for  a  superstitious  use  (3  )•  Legacy  to 

SQch  purposes 

(3)  De  Oardn  Y.  Lawton,  ante.  Vol.  IV,  433,  note,  Caryy.  as  the  superior 
Abbots  post,  VII,  490.  3  Mer.  399.  JUomey-Oeneral  v.  Power,  of  a  coDvent 
1  Ban  ^Bea.  145.  or  her  suc- 

cessor may 

judge  moat  expedient,  void  as  a  superstitious  use. 


Rolls. 

BRYDGES  V.  PHILLIPS.  I80l. 

Nav.23(L 

JPRANCIS  WILLIAM  THOMAS  BRYDGES  by  his    To  exempt 

-  win,  dated  the  1st  of  March^  1788,  after  the  usual  in-  the  personal 

trodaction,  as  to  b^g  of  sound  mind,  &c.  appointed  his  wife  c«tate  from  the 

Amm  guardian  te  his  only  daughter,  an  mfant  about  four         the  Will 

months  old;  and  confirmed  the  settlement  made  upon  their  .  ^  ^.    ,  . 

mteutionbym- 

iiuurriage  in  all  respects.    The  will  then  proceeded  thus:        dication  plain : 
But  should  I  die  soon,  in  which  case  there  may  be  long  ^  provision  for 
minority  of  my  daughter,  and  to  obviate  any  difficulty,  that  the  debts  out 

"  may  arise  in  my  affkirs  upon  that  account,  I  give  and  devise  of  the  real  ea- 
to  my  worthy  friends  and  trustees  Robert  Phillips  and  tate  is  not  suf- 
Francis  Woodhouse,  Esq.  all  and  singular  my  manors,  mei^-  fi^^®**^ 
suages,  tithes,  lands,  and  hereditaments,  within  the  said 

*^  county  of  Hereford,  which  are  not  included  in  my  said 
settlement,  or  have  not  since  been  purchased  by  me,  and 
the  equity  of  redemption  of  and  in  the  same  respectively, 

"  to  hold  to  the  use  and  behoof  of  thein,  their  heirs  and 
assigns ;  in  trust  nevertheless  to  sell  and  absolutely  dispose 
of  the  same  or  such  part  and  parts  thereof  as  they  shall 
judge  most  convenient  to  part  with ;  (with  power  in  the 
mean  time  to  pay  off  the  mortgage  now  affecting  the  same ; 
and  for  that  purpose  to  take  up  money ;  and  confine  or 
reetrain  such  ^  new  mortgage  to  such  parts  of  the  premises,     [  *568  ] 

.''  which  are  not  intended  to -be  •  disposed  of;  and  which  will 
be  very  ample  to  answer  both  purposes ) ;  and  by  and  with 
the  money  arising  thereby  m  the  first  place  to  pay  off  and 

QQ2  discharge 
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Brydgbs 

V. 

Phillips. 


180li       "discharge  all  my  just  debts  (except  the  said  mortgage  of 
'  my  said  estates,  and  a  charge  of  4000/.  to-  my  twa  sbters' 
'  AfM  and  Catherine;  which  by  my  said  settlement  are  pto* 
vided  for,  aiid  directed  to  be  paid  out  of  another  fimd): 
and  in  the  next  place  to  ruse  and  pay  to  my  half-sister  iSlH 
zabeih  Creighion  Brydges^  now  living  with  my  finther  at 
**'Madley,  the  sum  of  1000/,  to  carry  lawful  interest  from  the 
^'  day  o^  the  death  of  my  said  father ;  unless  I  shall  in  my 
"  Ufe-time  (  and  which  I  fully  intend  doing)  make  as  large  and 
ample  a  prorision  for  her  in  som^  other  way;  and  in' the 
last  place  to  raise  and  pay  to  my  said  dear  wife  the  sum  of 
4000/.  for  her  own  use  and  benefit ;  and  the  rest  and  residue 
of  my  said  unsettled  estates,  as  also  all  other  my  manors, 
"  messuages,  lands,  tithes,  and  hereditaments,  whatsoever, 
"  both  freehold,  leasehold,  and  copyhold,  which  were  bo 
settled  upon  my  marriage,  in  case  I  shall  die  without  issue 
male  either  bom  in  my  life-time  or  afler  my  decease  I  give, 
"  devise,  and  bequeath  to  my  said  dear  wife  for  the  term  of 
her  natural  life;  and  from  and  immediately  after  her  decease 
**  to  the  use  of  my  said  dear  daughter  ^itn  and  the  heurt  of 
her  body  lawfully  to  be  begotten;  and  in  default  of  such 
issue  *to  the  use  of  my  said  two  sisters  y^nit  and  CaMm«e, 
"  and  their  respective  heirs,  as  coparceners,  and  not  as  jdnt- 
"tenants," 

The  testator  then  directs  and  earnestly  requests,  thati  id 
case  he  shall  die  without  issue  male,  as  before  mentioned,  and 
tiis  said  daughter  shall  succeed  to  and  inherit  his  said  estates; 
any  husband  she  may  marry,  shall  take  the  surname  of 
BrydgeSy  and  transmit  the  same  to  his  posterity,  being  the 
issue  or  descendants  of  his  said  daughter  ^itn;  and  then  pro- 
ceeded, as  follows: 

"  And  I  farther  direct,  that  all  the  plate,  Unen,  china  ware, 
"  books,  household  goods,  and  other  furniture  and  effects,  at 
"  Tiberton  aforesaid  shall  remain  there  as  and  in  the  nature 
5'  of  heir-looms,  for  the  use  of  my  said  daughter,  or  such 

other  person  and  persons,  who  may  take  or  inherit  my  sskl 
"  estates  under  and  by  virtue  of  the  said  settlement,  this  nj 
[  ^569  3    "  win,  or  ^either  of  them.   I  give  and  continue  to  my  said 
"  fiither  for  his.  life  the  possession  of  the  house  he  now  jn- 
"  habits  at  Madley  aforesaid,  and  of  the  several  lands  thereto 

"  belongingi 
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f  belonging,  and  now  in  his  possession,  together  ivith  the 
V  annuity  or  aUowance  of  80/.  a  year,  which  I  have  hitherto 

made  him ;  which  I  desire  he  may  enjoy^  and  have  the  same 
f  paid  him  Tegularly,  as  usual,  during  his  life ;  and  which 
"  I  hereby  charge  upon  all  and  every  part  of  my  said  un- 

settled  estates.** 
.   Then,  after  giving  legacies,  to*  his  servants,  and  100/.  to 
^ach  of  his.  trustees  Phillips  and  Woodhome  for  their  trouble, 
.the  testator  .concluded,  thus: 

''All which  said  last  mentioned  legacies  I  dteire  may  be 
''  paid  out  of  my  personal  estate  (except  that  part  given  as 
.^'^afores^d  for  heirrlooms);  and  all  the  rest. and  residue  of 
''my  said  personal  estate  (except  as  aforesaid)  I  give  and 
"  bequeath  to  my  said  dear  wife,  whom  together  with  the  said 
'^'  Mobert  PhilUps  and  Francis  Woodhouse  I  constitute  and 

appoint  executrix  and  executors  of  this  my  will." 


1801. 


Brtogks 

I?- 

Phillips. 


The  testator  died  in  1793;  leaving,  two  daughters  co- 
heiresses; one  of  whom  is  since  dead.  The  bill  was  filed  by 
EUxabeth  Creightan  Brydges  and  Joshua  Scrope  and  Atm^ 
^his  wife,  who  was  the  testator's  widow,  to  have  the  will  esta- 
blished, &c.  Upon  an  issue  directed,  Denisavit  vel  non,  the 
wfll  was  established. 

The  cause  coming  on  upon  the  Equity  reserved,  the  6nly 
question  was,  whether  the  personal  estate  was  exempt  from 
the  debts. 


Mr.  Richards  and  Mr.  Alexander,  for  the  Plaintiffs. 
The  genera]  principle  is  certmnly,  that  the  personal  estate 
is  the  fund  naturally  applicable  to  debts ;  and  therefore  there 
must  be  something  to  shew  the  intention,  that  it  shall  be 
•exempted.    This  is  a  devise  of  particular,  excepted,  estates^ 
•not  by  way  of  charge,  but  to  be  sold  and  absolutely  disposed 
of.    Simple-contract  debts  are  in  this  respeot  legacies;  a 
>^bounty  to  the  creditors ;  who  had  not  before  the  means  of 
coming  at  the  real  estate.   Here  is  a  bequest  to  the  wife  as 
residuary  legatee ;  and  not  in  the  character  of  executrix,  t  for 
the  purpose  of  distributing  in  the  course  of  that  duty.  The 
^words."  except  as  aforesaid*^  in  the  residuary  disposition  are 
piaterial;  shewing,  that  the  residue  intended  is  ihe  residue 

subject 
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IBOl. 
Brydobs 

V. 

Phillips. 


mibject  only  to  a  deduction  in  respect  of  the  legadm  gifctt 
out  of  the  personal  estate;  affording  an  irresistible  infisrence, 
that  the  personal  estate  was  to  go  to  her  subject  to  no  other 
charge ;  and  that  the  debts  were  to  go  out  of  the  real  estate. 
Certainly  in  BurUm  y.  KnowUon{i^)somt  stress  was  laid  on  the 
direction  to  pay  the  funeral  expences ;  and  Lord  Rosslym  laid 
stress  upon  the  omission  of  that  in  Taii  v.  LordNtirthwiek  (5): 
wishing  to  distinguish  that  case  bom  the  other.  Lord  Hwrdf 
mcke  in  Walker  y.  Jaeksm(fi)  considers  die  insertion  of  those 
words  as  of  no  weight. 


Mr.  Piggoti,  for  the  Defendant,  was  stopped  by  the  Court 

Tie  Master  ^f  the  Rolls. 
There  is  certainly  room  for  coiyecture,  that  this  testatsr 
did  mean  to  throw  the  whole  of  the  debts  upon  his  real  estate. 
But  it  is  only  a  probable  conjecture ;  there  is  no  certainty, 
no  cleari  unambiguous,  intention  to  be  collected  from  the 
whole  win,  that  he  meant  that;  and  there  is  no  distinct  dif- 
ference between  this  case  and  Te^  v.  Lord  Northwick.  Ytsr/ 
small  differences  may  be  pointed  out:  but  such  as  would  torn 
110  guide  for  other  cases ;  and  leading  to  puzzle  and  eoalam^ 
rather  than  to  giye  assistance  to  those,  who  may  be  ddled 
upon  to  adyise  as  to  the  construction  or  frame  of  wills.  There 
is  in  this,  as  in  many  cases,  a  very  distinct  provision  for  the 
payment  of  all  the  testator's  debts  by  the  sale  of  real  estatef. 
There  is  no  provision  for  the  payment  of  the  frineral  ex- 
pences. I  think,  the  omission  of  that  has  had  fiill  as  much 
weight  in  some  of  the  late  cases  as  is  due  to  it.  Perhaps  it 
is  true,  as  has  been  stated  from  Lord  Hardwicke^  that  it  is 
more  a  phrase  of  form  than  indicating  a  settled  intentioD'; 
and  that  either  the  insertion  pr  omission  of  it  means  Uttle. 
But  it  is  argued,  that  wherever  the  personal  estate  is  taken 
to  be  exempted,  either  the  whole  personal  estate,  or  die  re- 
sidue after  charges,  it  is  taken  as  a  specific  legacy;  and  if  it 
is  once  broken  in  upon,  how  is  it  liable  to  one  charge  sod 
not  to  another!  You  oppose  the  constnietioii»  that  it  is 
subject  only  to  particular  legaciesi  by  shewipg»  there  is 

soQietiiflig 

(4)  Ante,  Vol.  Ill,  107.   See      Vol.  V,  540. 
references  to  that  case,  the         (5)  Ante,  VoL  IV,  81$i 
^Qte,  \m  \  and  #ar<(6y  y.  Hurl/c^        (Ct)  %  AiK  024. 
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lomediif^  ebe^  Aat  must  come  out  of  it  In  tbat  my  the 
argument  is  appMed  from  the  omimon  to  primde  for  funeral 
expenees;  and  that  is  the  cnlywaj,  inlrhich  it  has  i^plica^ 
tion;  for  I  do  not  think,  there  ia  much  inference  from  it  as 
to  the  intention. 

This  testator  then  proceeds  to  give  particular  legacies  out 
of  the  real  estate ;  and  it  is  said,  it  is  clear,  those  legacies  must 
com^  out  of  that,  and  no  other,  fund.   True ;  for  they  have 
no  existence  but  by  the  will ;  and  must  come  out  of  the  fund 
the  testator  points  out    But  the  debts  hare  a  separate  and 
independent  existence.    He  then  disposes  of  some  part  of  his 
personal  estate  as  heir-looms;  and  gives  certain  legacies,  d^ 
rected  to  be  paid  out  of  the  personal  estate.   It  is  said,  that 
shews,  the  debts  are  to  be  paid  out  of  the  real  estate.  That 
intffltk>nr  appears  with  no  degree  of  certainty.    He  might 
have  meant  only  to  distinguish  those  legacies  from  the  other 
legacies,  to  be  paid  out  of  the  real  estate.   No  clear  intention 
appears  to  make  a  distinction  between  debts  and  legacies ;  and 
that  the  latter  only  shall  come  out  of  the  personal  estate*  It 
is  Mud,  the  words    except  as  aforesaid"  refer  to  those  few 
legacies  immediately  before  given.   That  is  clear  misconstrujo 
tidB^    They  refer  to  what  is  immediately  before  inentioned» 
▼is.  what  is  excepted  for  heir-looms.   In  Tuii  v.  Lard  North- 
wiek  there  was  more  room  for  arguing,  that  the  residuary 
clause  had  reference  to  the  two  legacies  immediately  before 
given:  but  it  was  held  to  mean  the  general  residue;  that  it 
must  be  taken  as  such ;  and  must  be  subject  to  every  tbkig 
naturally  a  charge  upon  the  fund,  of  which  it  is  the  resi- 
due ;  though  the  testator  does  not  distinctly  enumerate  every 
thing  payable  out  of  it.    The  residuary  legatee  cannot  take 
the  fund  except  after  discharging  every  thing  payable  out 
of  it 

Upon  the  whole  of  this  will  there  is  no  indication  plain  of 
an  intention  to  exonerate  the- personal  estate  from  tiie  omission 
to  provide  for  the  funeral  expenees.  I  rather  conjecture,  that 
the  testator  did  intend,  that  the  real  estate  he  had  set  apart 
should  be  devoted  to.  the  payment  of  his  debts.  I  could  not 
be  certain,  that  I  might  not  be  mistaken  even  in  privately 
supposing  that:  but  there  is  no  gnnmd  upon  which  I.  c&b 
joiliciaUy  collect  a  settled  iotention*-  .         -    . 
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The  tnisteea  and  execi|t<»rs  are  not  in  thit»caae  wbtdly 
tbe  same  persons*  -  Wh^re  they  were  the  same,  that  has 
been  used  as  an  argument  against  the  exoneration.  In  this 
viU  two  of  the  exeiDutprs  are  tirustef^s;  but  then  the  wife  is 
added. 


1801. 

jVb„.  le^A.  SALLES  SAVIGNON, 

Dec.  8/A. 

In  the  case  of  '^jPON  a  petition  presented  on  the  marriage  of  a  young 
a  ward  of  the  l^y,  a  ward  of  the  Court,  the  circumstances  appeared 
Court  a  mar-  ^  be  these. 

ri^e  in  fact  u  gQ^h  xhe  parties  were  foreigners^  natives  of  (he  Island  of 
sufficient  to     \,    ..,1111/;  .1  -11 

groood  the     Marttmque;  and  all  the  Udys  property  was  m  that  island; 

contempt  except  the  consignments  made  to  this  coimtrys  ^ince  that 
Upon  the  mar  heen  reduced  by  his  l^fajesty's  forces.    The  mar- 

riage of  a  ward  place  in  Scotkofd  upon  the  same  day  that  fhe  bill 

of  the  Court,        ^^^*  husbfind  h|i4  previously  written  to  tjie  guar? 

both  parties  mother  gf  the  lady  in  Martirnqne^  offering  any  set? 

being  foreign-  ^ement  tl^ey  shoiild  f^pjiroye.  The  young  lady  by  aflidavit 
ersy  and  the  stilted  her  apprehension  ,pf  the  petitioner  s  purpose  to  take 
property  j^er  to  Hamburgh  and  inarry  her  to  his  son.  Some  doubf 
tte^rri*"^  was  also  suggested  as  to  the  yal^dity  of  the  marriage. 
in^i^Ion^n  '^^^  parti^  attended  in  Court  u|ider  ap  order  that 
the  day  the  Purpo8«^ 
bill  was  61ed, 

the  Court  took     Mr.  BeU^  in  support  of  the  petition, 
jurisdiction ; 

but  did  not  Mr.  Co^r  for  the  husband  suggested  a  doubti  whether  the 
commit  the  Court  would  assume  jurisdiction  under  such  circumstaiiocy; 
husband ;  or-  ^bjeyying,  ^^at  the  whole  of  this  proceeding  is  founded  in 
deriogbimto  ,  ..  . 

attend  from  »  ^1  order  m  this  mstance  would  carry  the 

time  to  time,  principle  a  great  w»y. 
and  to  be  at 

liberty  to  make  .  The  Lord  Chavcellor  held,  that  a  marriage  in  fiict  was 
p  propc^aL      sufficient  to  ground  a  contempt  of  the  Court.   His  Lordshqp 
exposed  some  displefwure  at  the  husband's  not  attending 
upon  t|i9  first  notice :  but  obs^rvingf  that  hts  beiiig  a  foreigqer 

flight 
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nughtirbe  aotne.exciuie^  .would,  not  commit,  him ;  .but  pxdettd  J801. 
him  to  attend  from  time  to  time,  when  required,  and  forth-  a^^^y 
with  to  lay  a  proposal  before  the  Master.   An  inqoiry  into  the       .  9. 
drcumstances  of  the  marrii^e,  and  as  to  the  cucumstanqes  Sayiovov* 
of  'the  parties,  were  also  direeted. 

t  Upoa.  a  subsequent  attendance  an  order  was  made,  that 
the  husband  should  be  at  liberty  to  go  before  the  Master;  aqd 
execute  such  settlement  as  should  be  agreed  upon,  with,  the 
approbation  of  the  Court  (7 ; 

(7)  Ante,  Siaekpole  v.  Beaunumi,  Vol.  Ill,  8p.  Sieveiu  v.  Sawtg^ 
I,  IM,  and  .  the  note,  156« 


ANONYMOUS.  ^Wl- 

'  A  FTER  trial  of  an  issue  directed  in  this  cause,  Mr,  Belt  Order,  aftav 

'        for  the  Plaintiff  moved,  that  he  might  be  at  liberty  to  verdict  upon 

'examme  a  witms&  de  bene  esse,  for  the  purpose  of  securing  ^ 

his  testimony  in  case  of  his  death,  upon  the  ground,  that  it  * 

was  intended  to  move  for  a  new  trial  t  and  the  witness  was  . 
^  '  witness  above 

above  seventy  years  old.  seventy;  sag, 

gesting  an  in- 

The  order  was  made,  tention  to 

move  for  a 

-«^^i>vT*  new  trial. 

TRQUGHTON  BINKES. 

Decl&ikMih. 

^j^^E  bill  was  51e4  by  four  persons,  claiming  as  c^edi^i^   Creditors  un- 

of  Henry  Evam  Holder,  oij  behalf  qf  themselves  an^  der  a  deed  of 

^all  other  creditors,  who  shall  come  in  and  cpntribute  to  the  cannot 

expence  of  the  suit,  against  the  trustees  under  a  general  deed 

of  trust  for  the  ♦  creditors  (8),  the  Daniels,  claiming  under  a  against 

prior  mortgage,  and  being  consignees  of  the  estate  in  JSario-  ^^^"^^^amor^* 

^doe$^  NQrton,  a  judgment  creditor,  Spragg,  the  assignee  of  gagee;  anless 

Hof/der,  &  special  case ; 

,    .  O)  See  Spragg  v.  Bi$ikes,  ante.  Vol.  V,  588.  "  coUasion; 

that  the  tms- 

lee  refuses,  &c.   In  this  case  the  bill  b^the  creditors  prayed,  not  ^ 
i   '      redemption  but  a  sale;  to  which  tbe  mortgagee  would  not  consent;  but 
fubniHtfd  to  be  redeeqiedj;  and  the  bill  was  dismissedt 
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1801.       HMer,  and  against  Holder  hiniaeif;  who  died  be&ic 
Trouobton 

.    V.  The  Phuntiffs  Kidd  and  KetmeU  were  at  the  dote  of  the 

BiiiKXs.  inigt  deed  creditors  of  Holder  to  the  amount  of  4^  for  goods 
sold.  Subsequent  to  the  deed  of  trust  Holder  contracted 
another  debt  with  them  to  the  amount  of  136/.;  forwhidi  he 
executed  a  mortgage  to  them  of  the  same  estate  in  Barbadocif 
with  the  stock  for  ninety^iine  yearsi  and  warrants  of  ^attorney 
to  confess  judgment  By  indentures,  dated  the  S3d  of  Dfr 
cember,  1796,  Kennett  and  Kidd  assigned  their  debts  and 
securities  to  the  Pkmtiff  Troughton.  The  fourth  Plaintiff 
Boxham  was  a  creditor,  as  indorsee  of  a  bill  of  exchange 
drawn  hy  Holder ^  and  dishonoured. 

The  bill  prayed  an  account  of  the  profits  and  produce  ef 
the  plantation,  &c.  received  by  the  Daniels^  and  of  the  apph- 
cation,  and  of  what  is  due  to  them  and  to  Norton  on  their 
securities;  and  that  the  premises  maybe  sold;  and  that  the 
money  produced  may  be  applied  in  the  first  place  in  payment 
of  what  shall  be  found  due  to  the  Dameb  and  Norton.  The 
bill  also  prayed  an  account  against  the  trustees,  and  an  ap 
plication  according  to  the  trusts  of  the  deed  for  the  benefit 
of  the  creditors* 

The  Defendants,  the  Danieb,  who  claimed  mider.  dieir 
mortgage  a  debt  of  above  7500/.,  by  their  answer  refused  to 
consent  to  a  sale ;  and  they  stated,  that  they  are  ready  and 
willing  on  bemg  paid  the  whole  of  what  is  due  to  them  on 
their  mortgage  and  their  costs  to  convey,  a^  the  Court  shall 
direct;  but  submit,  the  Plaintiffs  are  not  entitled  to  have  the 
accounts  prayed  taken  as  against  them,  unless  the  Phdntiflfii 
win  undertake  to  redeem  said  premises  and  to  pay  to  the 
Defendants  the  whole  of  what  now  remains  due  to  them  on 
said  mortgage. 

« 

Mr.  Piggott,  Mr.  Romilly,  and  Mr.  Jordan,  for  the  De- 
fendants, the  Damelsy  msisted,  that  the  Plaintiffs  had  nb 
right  to  redeem  them,  notwithstanding  the  submission  in  their 
t  •STS  ]  answer;  that  the  bill  •did  not  seek  a  redemption;  and  the 
submission  to  do  that,  which  the  t^laintiffs  do  not  seek^  cannot 
supply  the  want  of  proper  allegations  in  the  bill  and  the 
prayer  of  that  relief;  and  that  the  Plaintiffs  ought  to  have 
amended  the  bill  and  to  have  shewn  a  right  to  redeem* 
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0.  . 
BlNXES. 


The  Master  of  /A^  Rolls  (9).  1801. 

Most  of  the  relief  sought  by  this  UD  is  of  course.  But  it 
pr^ys  an  account  agaihst  the  Danteb  .*  and  that  the  estate 
maj  be  sold;  and  the  money  applied  in  the  first  place  in  pay- 
ment of  what  shall  be  due  to  them.  It  is  admitted^  ther^ 
could  be  no  sale ;  the  mortgagees  not  consenting  to  a  sale. 
The  Plaintiffs  are  creditors  under  the  trust  deed.  The  trus- 
tees could,  come  for  a  redemption:  but  I  doubted^  whether 
two  or  fhree  creditors  could  come  in  theit  own  names  to  re- 
deem for  their  own  benefit.  It  struck  me  as  extraordinary, 
that  ihey  should  file  a  bill  to  redeem  for  themselves,  and  so 
gain  a  preference;  for  then  they  must  be  redeemed.  But  it 
is  now  admitted,  that  they  cannot  claim  to  redeem  to  that  Ex- 
tent ;  but  if  any  creditors  choose  to  come  in  and  contribute, 
then  all  are  to  hav6  the  benefit.  I  should  have  thought,  the 
trustees  should  have  come,  and  have  claimed  the  benefit  for  '  • 
them  (10);  not,  that  the  creditors  themselves  should  come  in 
the  first  instance,  and  as  a  matter  of  course.  For  that  a  case 
must  be  made;  that  the  trustees  were  called  upon  to  redeem; 
and  they  refused.  A  case  of  that  kind,  Franklyn  y.  Feme, 
was  stated;  in  which  the  general  principle  was  recognized; 
but  it  was  decided,  that  the  Plainliff  had  made  a  case.  Lord 
Chief  Baron  Par  j'er  stated  the  established  principle,  that  he, 
who  has  the  legal  estate,  must  redeem ;  unless  a  special  case  is 
made;  as,  that  trustees  or  executors  are  colludiDg(  11 );  or, 
if  they  are  unsafe.  I  am  therefore  confirmed  in  my  opinion, 
by  the  authority  of  that  case  as  well  as  by  analogy,  that  the 
Court  cannot  in  this  short  way  decree  redemption.  In  Utter" 
son.  V.  Mair(l2)  it  was  alleged,  that  the  executor  was  an  in- 
solvent person.  The  assignees  demiured;  as  the  executor 
was  the  person  to  make  the  demand ;  and  the  demurrer  was 
allowed.  The  Lard  Chancellor  was  of  opinion,  that  a  case 
might  be  made:  but  that  was  not  done.  In  this  case  I  am 
of  opinion,  *that,  though  a  ^ound  is  made  for  redemption,  [  *576  ] 
Ais  bill  is  not  framed  for  that  relief. 

Dismiss  the  bill  against  the  mottgage^s. 


(9)  Ex  Relatume. 

(10)  Post,  Benfield  r.  Solo^ 
pcwM,  Vol,  IX,  77.  Saxtan  T. 
JksvU.  XVIIl,  72.   1  Rase,  79. 

(U)  Dcran  v.  Simpson,  qnte, 


Vol.  IV,  C51.  Jlsager  v,  Rowley, 
post,  748. 

(12)  Ante,  Vol.  II,  95, 4  Bro. 
a  C.  270.  See  the  note,  ahte« 
Vol.  II,  90. 


.CASES  IN  CHANjCERYw 


laoi. 

Dee. 
TSo  order  can 
be  made  ander 
Lord  JBZc/on's 
Act,  39  and 
40  Geo.  III. 
c.  60,  aotho- 
rismg  the  pay- 
ment of  mo- 
ney, in  trnat 
to  be  laid  oat 
in  land,  to  be 
setded,  to  the 
tenant  in  tail, 
without  a  pre- 
▼iona  inquiry 
aa  lo  incam- 
brancea. 


HODGES,  Ex  parte. 

^pHIS  ][>Qtition  was  presented  under  the  late  Act  of  Paifia- 
ment  (  13 ),  for  the  purpose  of  having  money,  in  tniit  to 
be  invested  in  land,  to  be  settled,  paid  to  the  person,  who 
woi^d  be  tenant  in  tail. 

The  Lard  Chancellor  said,  that  ILotdRosslyn  had  settled^ 
that  there  must  always  be  a  reference  to  the  Master  to  m- 
^uire,  whether  the  parlies  had  in  any  manner  incumbered 
their  interests  in  th^  money. 

Mr.  Alexander,  in  support  of  the  petition  suggested,  thi^ 
ii^  a  plain  pase  that  reference  n^ht  be  dispensed  with. 

The  Lard  Chancellor  said,  he  never  wpuld  dispense  with 
it;  observing,  that  in  the  plainest  case  it  cannot  without  that 
inq|uiry  appear,  whether  the  parties  l^ave  incumbered  their 
interests. 


The  order  accordingly  directed  an  inquiry,  whether  the 
parties  are  entitled,  and  under  and  subject  to  what  chaigei 
and  incumbrances  ( 14 ). 


(13)  Sutnte  39&  40  Geo.  Ill, 
.c.  66.  Ante,  Vol.  V,  12,  n. 

(14)  Ante,  Ex  pqtte  Bennett 


Ex  parte  Doimam,  116.  See  tlie 
note.  Vol.  I,  512. 


1801.  BRETTELL,  Ex  parte^ 
Dec.22d. 

Under  a  gene-  JgY  an  or^er,  dat^d  the  18th  of  November,  1801,  tbf 

ral  residaary  Master  was  directed  to  inquire,  how  certain  real  estates 

^  aTto'^rna^  ^^^^  ^  Gfeorge  Brettell,  an  infant ;  and  whether  he 

taral  son  his  ^  infant  trustee  or  mortgagee  within  the  statute  ( 15). 

heirs,  exe-  (^5)  7 

onlora,  admi* 

nistraton,  and  assigns,  for  ever,  to  and  for  his  ai^d  th^ir  own  proper  VL9fi 
ind  behoof,  a  trust  estate  did  not  pasp. 
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The  Mlurter's  Report  stated  a  mortage  in'  fee  in  17T5  of  1801. 
ga^el-kind  lands  injKieii/  to  Thonuu  Brettell,  as  trustee  for  o^^IITl-i; 
John  Brettett.    Tkamas  Brettett  died  in  1795 ;  lutving  by  his 
will,  dated  the  15th  January ^  1791/  duly  executed  ac-' 
cording  to  the  Statute  of  Frauds  (16),  made  the  foUowitig 
residuary  disposition : 

''All  the  Test)  residue,  and  remaindei^,  of  my  Estate  and 
''  efiects  whatsoever  and  wheresoever  and  of  what  nature  oi 
*'  kind  soever,  I  give  and  bequeath  the  same  unto  my  natural 
''  son  George  HaU^  now  a  midshipman  belonging  to  my  ship 
"  the  Canton,  hb  heirs,  executors,  administrators,  and  assigns, 

for  ever>  to  and  for  his  and  their  own  proper  use  and 
"behoofw" 

The  testat6r  appointed  William  Lushington  and  the  said 
JoAn  Brettell  his  executors*  George  Hall  afterwards  assumed 
the  name  of  Brettell;  and  in  1800  died,  a  widower  and  in^ 
testate,  leaving  a  daughter,  named  Ann,  and  a  son>  named 
Oeorge,  his  only  childiren,  both  n6w  infiuits  under  the  age  of 
four  years ;  and  administration  was  granted  to  John  Brettell 
and  James  Fatrer,  the  guardians  of  the  infants,  until  one  of 
them  should  attain  the  age  of  twenty-one.  John.  Brettett 
died  on  the  21st  otMay,  1801,  intestate;  and  administration 
of  his  personal  estate  was  granted  to  his  widow,  Ann  Brettett  \ 
who  was  entitled  to  the  equity  of  redemption  previously  to 
her  marriage. 

The  Master  stated,  that  he  was  of  opinion,  that  the  said 
real  estates  passed  by  the  said  devise  in  the  will  of  Thomas 
Brettett;  and  were  then  vested  in  George  Brettett,  the  infant; 
as  the  only  *  son  and  heir  of  George  Hatt,  otherwise  Brettett;  [  *578  ] 
and  that  the  said  George  Brettett  was  -an  infant  mortgagee 
within  the  Statute, 

The  petition  was  presented  by  Ann  Brettett ;  praying,  that  1 
the  Report  may  be  confirmed ;  and  that  the  infant  may  be 
directed  to  convey/ 

Mr.  Romitty,  in  support  of  the  Petition.  - 
The  last  case.  The  Attorney  GenertU  v.  BuUer{n\  con* 
tradicts  the  former,  Eoo  parte  Sergison  ( 18).  The  Lord  Chan' 

eettcr 

29  Char.  II,  c.  3.  the  notes  341 ;  and  Vol.  111,349. 

(17)  Ante,  Voi;  V,  339;  tm      (18)  Ante,  Vol.  IV,  147. 
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1801.  eeUair  there  understandfi  the  rule  to  be,  that  an  mtefilicn  to 
pass  tbe  trust  estate  must  be  shewn*  In  this  will  no  soeh 
J&  ^ofla.  intention  appears.  The  most  gmieral  words  are  used :  and 
this  also  is  a  disposition  to  a  natural  child;  and  it  will  be 
yery  inconvenienti  if  the  trust  estate  goes  to  him.  As  there 
is  no  inference  of  intention,  upon  the  authority  of  that  ease 
the  Master^s  Report  is  wrong.  The  words  in  that  w3l  all 
ray  real  and  personal  estate,  not  before  hereby  given/'  &c., 
might  be  supposed  to  refer  to  trust  estates. 

Lord  Chancellor. 
When  the  rule  conies  to  be  put  upon  the  intention  ap- 
pearing in  the  will,  it  raises  a  class  of  cases,  which  it  is  very 
difficult  to  dispose  of.  With  respect  to  the  convenience,  I 
rather  agree  with  what  the  Attorney  Oeneral  says  in  the  case 
referred  to;  for,  besides  an  estate  tail,  you  cannot  tdl,  hov 
many  contingent  remainders  and  executory  devises  there  may 
be.  When  die  testator  speaks  of  estates  in  trust  for  him, 
and  says  nothing  about  estates  in  him  in  trust  for  other  per- 
sons, the  inference  is,  that  he  did  not  mean  them.  In  this 
instance  it  is  v^y  strong  from  the  circumstance,  that  the 
person,  to  whom  the  testator  gives  the  residue  of  his  estatei 
is  a  natural  son;  and  if  he  should  die  without  children  and 
without  a  will,  the  legal  estate  might  go  to  the  Crown*  Ob 
the  other  hand,  the  testator  meaning  to  give  every  thing  he 
had  to  the  natural  son  might  very  probably  mean  to  give  etery 
thing,  that  would  fall  within  those  general  words.  This  dtt* 
cussi<m  began  with  Sir  Thomas  SeweU;  and  his  idea  was, 
that  the  word  ^*  my"  would  not  refer  to  what  was  not  bene- 
ficially his.  In  this  wiQ  there  are  the  words  to  and  for  his 
"  and  their  own  proper  use  and  behoof."  Probably  the  tet* 
[  ^579  ]  tator  meant  *  nothing  by  that;  but  a  meaning  must  be  attri- 
buted to  every  vrord.  I  rather  think,  there  is  not  enough 
here  to  make  the  infant  a  trustee. 

Declare,  the  infant  is  not  a  trustee  within  the  statute;  and 
therefore  dismiss  the  petition  (19). 

(19)  In  Lord Brayhroke  v.  In-  vise  will  pass  a  trust  estate;  im- 
•f*tp,  post;  Vol.  VIII,  417,  upon  less  the  contrary  intention  can  be 
consideration  of  all  the  cases  it  collected  from  expressions  io 
decided,  that  a  general  de-   the  Will>  or  purposes  or  objects 

of 
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of  tha  tefttetor:  and  the  lard      titer  tbui  m  he  cMdd  ixJl^ 

CkamceUor  diiclaims  any  condu-  the  intention  to  give  a  proper^, 

aion  in  thb  cane  from  the  ex*  which  he  conU  enjoy  as  hene- 

preasion,  that  it  was  given  to  ciaQy  as  his  own* 
the  use  and  behoof  of  the  p^ty 


iaat« 


v.    WARD,  Exparte.  laoL. 

rJ^JtnS  petition,  praying  leave  to  travene  an  Inqwsitioii  of  Any  fair  and 

iMnacy,  was  presented  by  an  entire  stranger  without  ahy  wasonably 
interest    An  objection  was  tak^  upon  that  ground;  and  P^'o^dent  ap- 

iipon  the  affidavits  it  was  dear,  there  was  no  ground  Son  im*  Pjication  as  to 
, .     ^,    ^      .  .  ®  the  ezecntKm 

Veaefauig  the  Commission.  ofaCommis. 
•  ...  ^1^^  laaacy 

Mr.  Ramilly  and  Mi.  Thomson,  in  anpport  of  llUs  .pe^  is  not  discoii- 
tition.   Mr.  ilf afi{f(tf Ic^  for  the  conubittee.  raged:  bnt  in 

'     .  this  instance 

Zordf  Chancellor.  .     the  petition 

This  petitioner  does  not  qualify  in  himself  any  intefest^  hehig  whoUy 
,  •  ,  11  .  .     , .  ,    ,   V.       .  gronndWsswas 

and  J  do  not  recollect  any  mstKnce,  m  which  the  Court  has  ji^mjjig^d  ^j^ii 

permitted  a  mere  stranger  to  traverse  the  inguieition  {20).    I  costs. 
w3I  not  say  without  farther  consideration,  when  it  maybe   Whether  a 
necessary  to  decide  the  point,  whether  the  Court  would  per-  mere  stranger 
mit  it  or  not.  Whatever  may  be  the  rule  as  to  that,  I  should  having  no  in- 
hope,  the  wisdom,  policy,  and  humanity,  of  the  law  with  re-  would 
gard  to  these  unhappy •  persons  woidd. never  be  disappointed;  ^ 
for  my  own  experience  enables  me  to  say,  the  Court  has  not  inqnigjtion  of 
been  in  the  habit  of  discouraging  any  fair  and  reasonably  lunacy,  Qiuere. 
pro'ndent  application  with  regard  to  the  situation  of  a  person, 
allowed  to  be  a  lunatic  (21 ),  if  he  is  more  pressed  in  the* 
execution  of  the  Commission  thaii  a  tender  and  humaiie  con- 
rideration  of  his  circumstances  would  authorise,  or  of  a  person, 
not  allowed  to  be  a  lunatic,  but  made  the  object  of  a  Com- 
mission.    The  law  has  provided,  that  no  person  shall  be 
put  in  such  a  situation,  deprived  of  his  liberty  and  the  ad- 
ministration of  his  a&irs,  until  the  fact  is  ascertidned  by  a 

proceeding, 

(20)  See  ilm^.  112.    FusiU      (21)  £c  par^e  O^fe,  post,  VoL 
Que.  1  Cox,  418.  XV,  112. 
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I  •580  ] 
Bight  to  tn- 
Torte  an  In- 
qQiiitiod  of 
limacy  under 
the  statate 
^Edw.VI. 
«•  8.  t.  8. 


Iiro^eecliiig/  diat  I  teust  admit  tb  be  parte:  a  proeeedhg; 
which  tbe  law  *  supposes  may  coUect  mistake ;  and  therefore 
has  given  a  positive  right  to-  certain  persons  to  traverse  die 
inquisitioa(S2). 

This  b  the  petition  of  a  person,  who,  as  far  as  I  can  per- 
ceive upon  the  affidavits,  lays  no  foundation  whatever  for 
impeaching  the  Commission  in  lEtny  one  circumstance  at  the 
same  period  as  the  finding  of  the  Jury ;  but  certdnly  not  in 
any  one  circumstance  of  conduct  or  misconduct,  that  has  hap- 
pened since  the  finding.  The  petition  therefore  must  be 
dismissed.  As  to  the  costs,  though  I  do  not  tbink,  the  tnie 
interest  of  lunatics  is  consulted  by  persons,  who  act  upon 
their  own  views  of  the  sanity  or  insanity,  formed  upon  occa- 
sional conversations,  and  come  too  rashly  to  this  Court  with- 
out sufficient  inquiry,  yet  it  is  the  duty  of  the  Coutt  not  to 
censure  too  hastQy  any  application  upon  a  subject  so  very  im- 
portant as  this.  In  this  particular  case  I  do  not  tfhink,'  thst 
censure  would  be  too  hasty ;  and  therefore  the  petitioner  must 
pay  the  costs :  the  petition  being  ill  founded,  and  most  raslifj 
presented :  but  if  the  parties  on  the  other  side  will  act  so  &r 
upon  the  general  principle,  inclining  the  Court  not  to 'dis- 
courage applications  of  this  nature,  they  will  sacrifice  to  'ge- 
neral humanity  by  not  calling  for  the  costs.  If  however  tiwj 
do  call  for  tiiem,  I  am  of  opinion  upon  the  whole,  I  cannot 
very  well  refuse  them. 


The  Petition  was  dismissed  with  costs. 

(22)  Stut  2  Edw.  VI,  c.  8.  traverse   to  a  Commission  of 

s.  6.  Ex  parte  Wragg,  Ex  parte  Escheat,  Ex  parte  Wektter^  poit, 

Feme,  ante,  VoLY,  450,  832  ;  809. 
sec  the  note,  452;  and  as  to  a 
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JONEik  f>.  PENGEEE.  ^^^l- 

Deie.2\$t,2eth. 

^J^HE  bill  stated^  that  the  Defendant  George  Pengree  car-    Plea,  caver- 
ried  on  business  in  partnership  with  several,  persons,  ing  too  iiiacb, 
among  other  things  in  large  copper  works  and  concerns  in  ordered  to 
the  county  of  Glamorgan  ;  and  Benjamin  Jones  was  employed 
by  the  Company  as  their  agent ;  and  they  were  indebted  to  *  ^ 

Jones  at  bis  death  in  ♦  May  1787.    Jones  during  his  agency  [*581] 
made  remittances  by  bills,  &c.  to  the  Defendant  and  Company  cept 
and  others  to  the  amount  of  5912/.  14*.  5rf.  and  upwards;    "^ij^^jj  ^ 
and  he  also  lent  and  advanced  to  the  Defendant  500/. ;  for  transactions 
which  the  Defehdant  gave  Jones  his  promisory  note,  payable  between  prin- 
with  interest :  but  such  note  is  lost;  and  was  never  satisfied,  cipai  and  agent 
The'  Defendant  is  the  surviving  partner,  or  if  the  other  part-  are  within  the 
ners  are  not  dead,  the  Defendant  by  virtue  of  some  arrange-  Exception  in 
.ment  with  him  is  become  solely  liable  to  the  partnersliip  debts;       Statute  of 
and  there  are"  mutual  accounts  unliquidated  between  the  ^"J^'^^JJ^Jf 
Plaintiff,  as  administratrix  of  Benjamin  Jones^  and  the  De-  mj^^j^mj^ 
fendant   The  bill  charged,  that  the  accounts  of  dealings  and  q^^j^^  ' 
transactions  between  the  parties  in  1785  and  1786  were  never 
setded,  by  the  negligence  of  the  Defendant;  that  if  any  ac- 
counts  were  settled,,  they  are  erroneous:  stating  various  re-  i^^^  ^g*^*^ 
mittances  in  1783  hy  Jones;  and  that  the  Defendant  has  fre-  the  Exception 
quently  within  the  last  six  years  admitted,  that  he  was  indebted      ^y^^  Statute 
to  Benjamin  Jones,  as  aforesaid,  and  promised  to  account ;  of  Dmitatious 
but  pretends,  Jones  was  indebted  to  him ;  and  refuses  to  as  to  mer- 
render  an  account,  &c. ;  and  prayed  an  account,  &c..  chants'  ac- 

counts, some 

As  to  so  much  of  the  bill  as  seeks  an  account  of  any  deal-  ^'^'^^•^^tion 

inffs  and  transactions  between  Benjamin  Jones  and  the  De-         ,  ... 
•  .  f  ,  ,  ,  •   passed  withm 

fendant  m  his  separate  capacity,  or  the  Defendant  and  his  gj^  years 

partners,  and  a  discovery  touching  such  account,  and  to  com-  Quisre. 

jpel'the  Defendant  to  pay  any  balance,  &c.,  and  as  to  any 

relief  prayed  upon  the  foundation  of  any  such  accounts,  the 

Defendant  pleaded  in  bar,  that  if  the  Plaintiff  had  any  cause 

of  suit,  concerning  the  matters  in  the  bill  mentioned,  the  same 

arose  above  six  years  before  filing  the  bill  and  serving  the 

Defendant  with  process  ;  averring,  tbat  within  six  years  he  did 

not  admit,  that  he  was  indebted  to  the  Pbuiititf  in  any  mani^ 

Vol.  VI.  R  R  whatsoever ; 
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wbatsoeyer ;  and  did  not  promise  or  agree  to  account,  tie.  \ 
and  therefore  pleaded  the  Statute  ^  Limitations  .(23). 

And  as  to  so  much  of  the  bill  'tis  the  Defendant  had  not 
pleaded  to^  he  answered,  admitting  the  trading,  &c.,  the  em- 
ployment of  Jones,  as  agent,  and  that  in  the  course  of  such 
employment  he  paid  and  received  large  sums  belonging  to  the 
partnership,  but  not  any  other  sums,  as  the  Defendant  knows 
or  believes,  on  account  of  *  the  partnership.  He  denied,  that 
Jones  lent  money  to  the  partners,  or  that  the  Defendant  re- 
ceived money  to  the  use  of  Jones,  or  that  the  Defendant  and 
his  partners  were  indebted  to  Jones,  &c.  He  also  denied, 
that  he  lent  Jones  500/.  or  any  other  sum  upon  his  promisory 
note,  or  otherwise.  He  stated,  that  he  believes,  Jones  died, 
as  mentioned  in  the  bill ;  and  the  Plaintiff  is  his  administrt- 
trfac ;  thatZ^irr^itce  Bond  was  a  partner  with  the  Defendant; 
and  does  not  know,  whether  he  is  living,  or  not :  if  dead, 
admits,  he  (the  Defendant)  is  solely  liable,  as  sole  surviving 
partner:  if  living,  denies,  that  he  (the  Defendant)  is  solely 
liable.  He  denies  any -application  till  shortly  before  thebiD; 
that  any  accounts  were  unsettled  through  his  negligence ;  tbtt 
he  made  any  admission  within  six  yens,  that  he  was  indebted 
X%  Jones  \  or  promised  to  account,  &c.  (as  charged  by  the 
bill).  He  stated  his  belief,  that  Jones  died  insolvent  \  and 
the  Plaintiff  lay  in  gaol  for  a  small  sum;  therefore  submits,  if 
sh^  had  any  demand,  she  would  not  have  permitted  it  to  lie 
so  long  dormant. 


Mr.  RomiUy  and  Mr.  Heald,  in  support  of  the  plea. 
One  objection,  that  will  be  made  to  this  plea,  is,  that  these 
are  merchants'  accounts ;  and  therefore  the  Statute  of  Limita- 
tions does  not  apply.  These  are  not  merchants*  accounts: 
but,  if  they  were,  the  exception  (24)  in  the  Statute  extends 
only  to  cases,  in  which  tiiere  has  been  some  transaction  withii 
six  years;  and  then  the  effect  is  to  take  the  whole  out  of  d>e 

Stetate: 

(23)  Stat.  21  James  1.  c.  16.  tomers :  Coies  v.  Harris,  I  Bsp* 
§.  8.  JDig.  161.  J^ace  v.  H^frimi,  Bui* 

(24)  It  does  not  extend  to  the    N.  P.  149. 
ease  of  a  tradesman  and  his  cus- 
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SHLUktei  Welfard\.Liddel{25).   In  CrawJUrd y.  Liddel{S6)  igoi. 
the  bin  prayed  an  account  of  transactions  under  a  patent  for  ^--^ 
extracting  oil  from  tar.-  A  plea  of  the  statute  was  put  in ;  with  J'okes 
BXk  avennenty  that  these  were  not  merchants'  accounts.    For  T&'Hqbk%. 
the  ' Plaintiff  Catling  v.  SJcoulding  (Q^  ).  was  cited  :  but  Lord 
Mosdyn  was  of  ofMnion,  that  the  meaning  of  the  exception  in 
the  statute  was,  that  if  any  transaction  between  the  parties 
took  [dace  within  six  years,  none  of  the  transactions  shall  be 
barred ;  but  that>  where  all  the  transactions  were  over  more 
than  six  years,  the  statute  might  be  pleaded  as  well  to  mer- 
chants' accounts  as  others;  and  the  plea  was  allowed. 

The  jurisdiction  of  this  Court  as  to  putting,  limits  to  suits     {  £83  ] 
does  not  depend  upon  the  Statute;  but  is  much  older.  Smith 
r.€lay{fi8). 

•  Mr,  OweHf  for  the  Plaintiff. 

The  object  of  this  bill  is  an  account  of  transactions  un- 
liqiudatedi  that  took  place  in  the  life  of  Benjamin  Jones ;  and 
the  charge  is,  that  there  were  mutual  accounts  between  the 
parties.  Anticipating  a  supposed  defence,  that  accounts  were 
settled  every  year,  the  bill  states,  that  in  1785  and  1786  no 
acbounts  whatsoever  were  settled,  by  the  default  and  negli- 
gence of  the  Defendant;  and  suggests  a  variety  of  errors  in 
the  accounts  supposed  to  be  settled  in  1783.  Another  charge 
is  the  admission  of  the  debt  within  the  last  six  years,  and  the 
pretence  of  cross  demands ;  which  he  refuses  to  discover. 

The  defence  against  thb  bill  is  a  plea  of  the  Statute  of 
liimitations  and  an  answer.  The  objection  now  urged  from 
the  length  of  time  and  inconvenience  of  unravelling  ac- 
ccnmts,  &c.  maybe  material  at  the  hearing;  but  cannot  avail 
upon  the  argument  of  the  plea.  To  the  plea  there  are  various 
objections.  The  introductory  part  goes,  not  only  to  the  deal- 
ings 

(25)  2  V€».  400.  That  ques-  (20)  Before  Lord  Roulyn, 
tioo,  discasMl  at  the  Bar  m  Dt^  i5th  Nov.  1796. 
V.  Eoit  India  Ctnnpany,  post,  (27)  6  Term  Rep.  B.  R.  189. 
Vol.  XV,  198,  was  decided,  as  (28)  Amb.  645.  The  note  to 
here  stated,  in  Barber  v.  Barber^  Lord  Dehraine  v.  Browne^  d  Bro. 
XVIII,  286.  See  XTX,  185.  C.  C.  633.  Hercy  v.  Dinwoodf, 
Fogier  V.  Hodgson,  aiid  Mr.  4  Bro.  C.  C.  257.  Ante,  Vol.  ll, 
t'«  ElementB  of  Pleas  in   87.  Jones  r.TurberviHe,  11,11, 


Sfuity,  168.  and  the  aote,  16. 
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ings  and  transactions  allowed  by  the  bill  to  have  passed  mote 
thaii  six  years  ago,  but  to  any  discovery  relating  to  tHemi 
which  goes  even  to  those  charges  introduced  for  the  puipose 
of  taking  the  case  out  of  the  Statute;  covering  therefore  that 
part,  to  which  the  Plaintiff  is  entitled  to  an  answer,  and  to 
which  the  Defendant  has  given  an  answer.  The  next  part 
is  an  evasive  plea  of  Non  assumpsit  infra  sex  atmosc  a  sort 
of  answer ;  that  he  has  not  admitted  within  six  years,  that  he 
indebted  to  the  Plaintiff  in  any  manner  whatsoever,  aiid  did  not 
promise  or  agree  within  six  years  to  come  to  ^n  account;  and 
this  is  followed  by  an  answer  in  the  very  same  words.  In  that 
respect  it  is  very  multifarious.  All  this  part  of  the  plea  may 
be  true,  that  he  did  not  within  six  years  admit,  that  he  was 
indebted,  or  promise  to  account ;  and  yet  it  may  be  true^ 
that  he  had  not  paid  the  Plaintiff;  pretending  a  great  counter- 
demand. 

Next;  this  b  within  the  exception  of  the  Statute.  It  does 
not  appear,  that  the  case  before  Lord  Hardtoicie  was  a  case 
of  merchants'  ^  accounts.  The  exception  in  the  Statute  b 
general.  In  Catlin  v.  Skoulding  Lord  Kenyan  says  (29)  cEs- 
tinctly,  that  merchants'  accounts  are  out  of  the  Statute! 
There  was  an  item  within  six  years;  upon  which  they  let  it 
go  to  a  Jury :  but  it  was  decidedly  held,  that  if  it  appears 
upon  the  plea  or  replication,  that  they  were  merchants*  ac- 
counts, no  length  of  time  is  a  bar.    The  words*  "  fector  or 

servant  *V  are  nugatory;  unless  the  exception  applies  tot 
transaction  between  a  merchant  and  his  servant. 

A  plea  also  may  be  bad^  as  not  covering  enough :  Blaeket 
V.  Longlands  (30).  This  plea  is  also  defective  in  that  respect 
.  It  ought  to  go  to  everything,  except  the  charges  introduced 
into  the  bill  for  the  purpose  of  taking  the  case  out  of  Ae 
Statute ;  which  it  is  necessary  to  answer.  A  plea  of  thi 
Statute  of  Limitations  is  a  plea  in  bar  ;  which  admits  the  tide 
of  the  Plaintiff  to  sue  the  Defendant.  This  plea  conse- 
quently admits,  that  the  Plaintiff  as  administratrix  has  t 
right  to  sue  the  Defendant  in  respect  of  these .  transai^ 
fions.  Then  the  Defendant  has  over-ruled  his  plea  hj  an- 
swering to  the  very  parts,  to  which  the  plea  goes :  Pope  t. 
Bish  (  81 ).   The  answer  goes  on  to  state,  what  is  in  the  natuie 

of 

(29)  0  Term  Rep.  B.R.  193.        (31)  1  AM.  69.  ,See  Jby<9 

(30)  I  Anst.  14.  Y.  Aianu,  past,  SSS, 
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of  a  dilatory  plea^  that  Bond  is  a  necessary  party.    He  has       IdOI  . 
not  answered  the  material  charge ;  which  if  admitted,  is  suf- 
ficient of  itself  to  take  the  case  out  of  the  Statute. 


Jones 

V, 

FSNO&BB. 


Mr,  Romilly,  in  Reply* 
In  Catling  v.  Skoulding  there  is  only  a  dictum.  Merchants* 
accounts,  if  no  transaction  has  passed  within  six  years,  are 
not  taken  out  of  the  Statute  by  the  exception.  It  is  very 
doubtful,  whether  this  can  be  considered  a  casd  of  merchants* 
accounts :  a  gentleman  possessing  copper  works ;  and  employ* 
ing  an  agent  on  them. 

Lord  Chancellor. 
The  Plaintiff  states,  that  the  other  partners  are  dead ;  but 
not  as  an  absolute  fact;  but,  that  if  they  are  not  dead,  the 
Defendant  by  virtue  of  some  arrangement  is  become  solely 
liable  to  the  partnership  debts.  That  is  denied  by  the  answer* 
.Then,  will  the  plea,  that  he,  who  says  be  is  not  solely  answer- 
able, has  not  promised  within  six  years,  sufficiently  nega» 
*tive,  that  some  of  the  other  persons  have  not  promised?  [  *585  j 
Win  diat  answer  support  the  plea? 

Reply.. 

It  is  only  necessary  to  meet  by  averments  those  allegations^ 
that  take  the  case  out  of  the  Statute ;  and  the  allegation  is,  * 
tbat  only  the  Defendant  promised.  In  Blacket  v.  Longlands 
any  answer  must  hav^  over-ruled  the  plea;  as  the  plea  was  to 
all  the  reUef  and  discovery :  but  this  Defendant  must  put  in 
an  answer.      In  all  these  cases  if  any  matter  is  charged  by 

the  bill,  which  may  avoid  the  bar  created  by  the  Statute, 
"  that  matter  must  be  denied,  generally,  by  way  of  averment 

in  the  plea ;  and  it  must  be  denied  particularly  and  precisely 
"  byway  of  answer  to  support  the  plea  (32)."  The  reason 
is,  that  the  Plaintiff  is  entitled  by  Exceptions  to  compel  the 
Defendant  to  answer  precisely  to  all  the  cases  put,  in  this  bill 
for  instance,  as  exceptions  to  the  Statute.  It  is  not  necessary 
in  the  plea  to  give  the  reason  for  saying,  be  is  not  indebted ; 
knd  that  is  the  reason,  that  there  must  be  an  answer ;  that  the 
Plaintiff  may  have  the  opportunity  of  excepting.   In  the 

averments 

Miif,  212. 
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1801.  avennents  of  the  plea  it  is  only  necessary  to  state  the  fact 
generally,  without  descending  in  all  the  particulars.  The 
alleg:ation  of  this  bill  is  merely,  that  the  Defendant  admitted 
within  six  years,  that  he  was  indebted;  not  stating  an  ad- 
mission, that  there  were  unsettled  accounts. 

Upon  the  objection,  that  the  pfea  is  over-ruled  by  the 
answer,  the  Defendant  has  pleaded  to  the  account  and  dis* 
covery  of  these  partnership  dealings  and  transactions.  But  a 
distinct  transaction  is  stated  in  the  bill;  that  Janes  lent  the 
Defendant  500/. ;  and  the  note*  given  for  that  sum  is  lost 
That  is  stated  as  quite  a  distinct  transaction.  The  Defendant 
has  not  pleaded  to  the  discovery  of  that ;  though  above  six 
years  ago.  It  was  never  held,  that  where  a  Plaintiff  states 
two  demands,  to  each  of  which  a  plea  of  the  Statute  Hes,  he 
cannot  use  it  as  to  one,  and  not  as  to  the  other.  As  to  tiiat 
distinct  demand  the  Defendant  has  not  availed  hfanaelf  of  tlie 
Statute ;  but  has  given  the  discovery.  Upon  this  argument 
it  must  be  taken,  that  the  answer  is  sufficient;  as  liy  excepts 
ing  it  may  be  made  so :  but  that  oligection  never  can  be  used 
upon  the  argument  of  a  plea. 
[  586  ]  ^      objection,  that  this  is  multifarious,  the  Defendant 

must  of  necessity  state,  that  the  cause  of  action  did  not  arise 
within  six  years;  and  the  assumpsit  vrithin  six  years,  if 
charged,  must  be  denied. 

Mr,  Owen  observed,  that  the  plea  certainly  extended  to  the 
transaction  as  to  the  SOU.  by  ithe  words  in  the  introduction 
in  his  separate  capacity." 


Lord  Chancellor. 
.  My  present  opinion  is,  that  this  plea  is  not  good,   I  think, 
the  answer  covers  a  great  deal  too  much  (33). 


JPe^.  26ih.  ordered  to  stand  for  an  answer  with  Vbntj 

to  except(34). 

(33)  See  Mr.  fieames's  EU-      (34)  See  Sagl^  v.  Jdsmt^ 
metU^  of  Pleas  in  Equity,  37,  0.  injra. 
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Lord  CuAdCBLLoa  made  the  order  pn  paynent  of  eoits,  to 
be  taxed. 


(35)  DOWNES  V.  The  EAST  INDIA  COMPANY.  1802. 

Jan.  ietk. 

A  MOTION  was  made  on  behalf  of  the  Defendants  for  Order  for  De- 
liberty  to  withdraw  a  demurrer ;  which  was  set  dpwn  to  feudanU  to  bo 
lie  jurgued.  at  liberty  to 

withdraw  a  de- 
marrer  set 
down  to  be 
argaedy  on 

(96)  Ex  Relatione*  pajmeot  of 

costs  to  be 
tsxsd. 


BAYLEY  w.  ADAMS.  laoa. 

Jan.l9ik. 

nnilE  bill^  which  was  filed  by  the  executors  of  Joseph    pi^a  of  the 
Winder  on  the  20th  of  February^  1801,  stated,  that  the  Statute  of  Li- 
Defendant  from  June,  1771,  till  November,  1775,  employed  mitations,  sup* 
Winder  as  his  stock-broker,  and  also  as  his  agent  or  banker  ported  by  an 
in  London  ;  during  which  time  the  Pefendant  transmitted 
Navy  Bills  to  be  sold ;  for  the  ♦  produce  of  which  as  well  as  [•587]  ^ 
other  remittances  the  Defendant  drew  upon  Winder  from  time  g^ng j 
to  time:  or  otherwise  such  produce  was  paid  by  Winder  to  him  answer,  with 
Irhen  he  came  to  London,    On  the  3d  of  October,  1771,  an  liberty  to  ex- 
account  was  settled ;  upon  which  a  baWice  of  899/..  I6s.  4d.  oept :  the 
waa  due  to  the  Defendant    On  the  17th  of  January,  1772,  charges  of  the 
they  settled  another  account,  which  was  signed  by  the  De- 

fendant ;  upon  which  a  balance  of  90/.  was  due  to  the  De-         j°  ^ 

swered. 

fendant.    From  that  time,  though  Winder  sent  accounts  from   f)(r]|Q^||^f  ii^^ 

time  to.  time,  no  farther  account  was  settled  between  them  charges  of  the 

until  the  17th  of  August,  1773;  on  which  day  another  account  bill  most  be 

was  settled;  upon  which  the  balance  due  to  the  Defendant  met  by  way  of 

was  168/.  18*.  llrf.  averment  in 

The  bill  farther  stated,  that  though  the  last  account  was  P'®*» 

not  signed  hy  the  Defendant,  it  was  admitted  to  be  correct       **  ^ 

.1  11^.        1  ^     ^  1.   wswer,  Qittiire. 

m  vanous  letters  written  by  bun  and  py  Anthony  Adams,  his 

nephew,  by  his  directions ;  particularly  by  a  letter,  dated  the 

g7th  of  November,  1775;  wherein  the  nephew  desired  Winder 

to  send  down  bis  account  from  the  17th  of  August,  1773,  to 

l)iat  time,  and  his  uncle  would  make  remittances.  Winder 

accordingly 
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[  •58»  ] 


accordingly  sent  the  Defendant  an  account  up  to  the  13tli  of 
November,  1775;  by  which  a  balance  ,  of  1002/.  9*.  Icf/ ap- 
peared due  to  Winder. 

The  bill  then  stated,  that,  after  the  aforesaid  account  had 
been  so  deKvered  to  the  Defendant,  fFtWer  made  repeated 
application  for  payment  of  the  balance  by  letters  and  other- 
wise; and  the  letters,  which  he  wrote  to  the  Defendant  from 
the  end  of  November  1775,  are  now  in  the  Defendant's*  pos- 
session or  power:  but  the  Defendant,  though  he  at  times 
admitted,  that  the  last  mentioned  account  was  correct,  and 
that  the  balance  of  1002/.  9^.  Id.  was  due  from  him  to  Winder, 
yet  under  various  pretences  evaded  the  payment  thereof ;  and 
he  and  Benjamin  Adams,  his  son,  by  his  advice,  wrote  several 
letters  to  Winder,  in. which  they  made  the  aforesaid  admission; 
and  fixed  several  different  times  for  the  Defendant's  coming  to 
London  and  settling  the  said  account,  and  paying  the  balance; 
and  the  Defendant  was  in  London  in  September  1790;  and  he 
then  under  pretences,  that  there  was  softie  difference'  between 
his  account  ^nd  Winder's,  or  some  other  pretences,  pre^ 
▼ailed  on  Winder  to  entrust  him  with  the  vouchers  for  the 
payments,  aniounting  to  14,313//  ISs.  7c/.,  to  examine;  and 
•  he  gave  Winder  a  receipt  for  them,  dated  the  25th  of  Sep- 
tember, 1790;  which  is  now  in  the  Plaintiff's  possession. 
Winder  afterwards  made  repeated  attempts  to  have  the  accounf 
settled  and  the  balance'paid  to  him  by  the  Defendant :  but  he 
was  not  able  to  accomplish  it;  and  particularly  in  his  last 
illness,  and  a  few  days  previous  to  his  death,  he  caused  the 
last  mentioned  account  to  be  transcribed  ;  and  struck  the  ba- 
lance in  his  own  hand ;  and  it  was  his  intention  to  have  taken 
legal  measures  to  enforce  the  payment :  but  he  died  before  he 
had  an  opportunity,  on  the  23d  of  March,  1795. 

The  bill  then  stating,  that  the  Plaintiffs  had  several  times 
appUed  to  the  Defendant  to  settle  the  account,  and  pay 
the  balance,  and  that  he  refused,  sometimes  pretending,  that 
no  such  transactions  had  taken  place,  at  other  times,  that  he 
had  paid  the  balance  to  Winder,  charged  the  contrary ;  and 
that  though  the  Defendant  ^quently  promised  to  pay  the 
aforesaid  balance  of  1002/.  ds.  1e/.,  yet  he  never  did  in  fiict 
pay  any  part  thereof  to  Winder  in  his  life,  but  that  the  whole 
(with  the  exception  of  an  error  to  the  amoant  of  IL  7#.  8d^ 

charged 
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chiurged  to  the  Defendant  twice )  was  due  to  Winder  si  his 
death.  The  bill  farther  stated,  that  the  Defendant  will  at 
times  adnut  that;  but  then  pretends,  that  the  Plaintiffs  are 
barred  by  the  Statute  of  Limitations  from  recovering  any  part, 
of  the  aforesaid  balance  from  him:  whereas  the  Plaintiffs 
charge  the  contrary ;  and  that  after  the  death  of  Winder  the 
Plamtiffs  applied  to  John  AdamSf  the  son  of  the  Defendant 
who  resides  in  London,  for  a  settlement  of  the  aforesaid  ac- 
count; and  the  said  John  Adams,  who  acted  in  that  behalf 
as  the  agent  of  the  said  Defendant,  informed  the  Plaintiffs^, 
that  the.  said  Defendant  was  equally  desirous  with  the  Plain- 
tiffs to  have  the  account  settled;  but,  that  the  vouchers, 
relating  td  it,  and  which  had  been  delivered  to  the  said  De^* 
fetidantfoy  Winder,  had  been  lost;  and  ho  desired  to  have  a 
copy  of  the  account,  as  made  out  and  balanced  by  Winder^ 
delivered  to  him;  and  he  promised,  it  should  be  examined 
and  settled;. and  the  Plaintiffs  farther  charge,  that  they  did 
caitae  a  copy  of  the  said  account  to  be  made  out  and  deli*, 
vered  to  him ;  and  he  agreed  tp  refer  the  said  account  to  iar« 
bitration,  but  afterwards  receded  from  such  a^preement ;  and 
reftised  to  do  so* 


Baylbt 


The  bill  then  stating  other  pretences  of  errors,  particularly 
an  error  of  \OQOL  in  the  account  settled  and  signed  by  the 
Defendant  on  the  \^t\\  o(  January,  1772,  Winder  not  having 
given  credit  for  the  sum  produced  by  the  sale  of  a  Navy  BiU 
for  1000/.,  charged  the  contrary ;  and  that  the  accounts  were 
correct  in  every  item ;  that  the  Defendant  was  in  London, 
when  th?  said  Navy  Bill  was  sold ;  and  the  produce  thereof 
was  paid  to  him  by  Winder,  and  in  support  of  that  charging, 
that  it  appears  from  the  account  settled  on  the  17th  of 
January,  1772,  and  the  fact  is,  that  Winder  received  from 
the  Defendant  on  the  8th  of  January,  1772,  the  day,  on 
which  the  said  Navy  Bill  was  sold,  81L  3s. ;  for  which  as  well 
as  a  smaller  sum  received  from  him  on  the  day  the  account 
was  settled,  Winder  gave  the  Defendant  credit  in  the  acxroutit; 
and  therefore  the  .Defendant  would  have  discovered  the  omis- 
sion of  1000/.,  and  would  not  have  signed  that  account;,  or 
settled  and  allowed  the  account  of  the  13th  o{  August,  1773, 
in  which  th^  sum  pf  IL  7s»  8d.  is  again  b^  mistake  charged 

for 


[589] 


CASES  IN  CHANCEKY. 


1802, 


Bay  LEY 


for  commission  on  sale  of  the  same  Navy  Billf  bad  not  the 
produce  thereof  been  previously  paid  to  bim ;  and  the  Plain* 
tiffs  farther  charge,  that  the  Defendant  never  apj^ed  to 
Winder  or  made  any  demand  for  the  produce  of  the  sioid  Navy 
Bill;  and  that  the  Defendant  has  made  some  entry  in  some 
of  his  books  of  account  or  memorandums  of  the  receipC  of 
the  produce  of  the  said  Navy  Bill,  amounting  to  9S0L  ot 
thereabouts;  and  such  books,  &c.  are  now  in  his  custody  or 
power:  but  lie  refuses  to  produce  the  same;  and  he  has  also 
in  his  custody  or  power  all  the  vouchers  relating  to  the  pay- 
ment of  the  aforesaid  1 4,3 18/,  IS^,  7rf.,  which  were  delivered 
to  him  by  Whider. 

'  The  bill  prayed  an  account  of  all  the  aforesaid  dealings,  &c 
and  payment  of  what  shall  appear  due;  and  that  the  said 
vouchers  may  be  delivered  up. 


The  Defendant  put  in  a  plea  and  answer.  As  to  so  much 
of  the  bill  as  states,  alleges,  or  charges,  any  accounts,  deal- 
ings, or  transactions,  to  have  subsisted,  passed,  or  taken 
place,  between  the  Defendant  and  Winder ,  and  seeks  to  have 
any  answer  or  discovery  from  the  Defendant  touching  all  or 
any  such  accounts,  &c.,  afld  as  to  the  whole  of  the  relief 
^  590  ]  sought  or  prayed  by  the  bill,  the  ^  Defendant  pleads  the 
Statute  of  Limitations  (36);  and  the  Defendant  avers,  that 
the  causes  of  action  or  suit  against  the  Defendant  in  the  said 
bill  stated,  alleged,  or  mentioned,  or  any  of  such  causes,  did 
not  arise  or  accrue  at  any  time  within  six  years  next  before 
^e  day  of  filing  the  said  bill. 

And  the  Defendant  not  waiving  his  said  plea,  &c«  for  an- 
swer to  the  residue  of  the  said  bill,  &c,  saith,  fae  hath  been 
'  informed,  and  believes  it  to  be  true,  that  his  son  Join  Adamt^ 

in  the  bill  named,  who  resides  in  London^  and  hath  ft>r  some 
time  occasionally  acted  as  the  Defendant's  agent  in  Lotidmh 
was  applied  to  by  the  complainants  after  the  death  of  Winder 
for  some  such  purpose  as  in  the  bill  mentioned :  but  thb  D^* 
fendant  doth  not  know,  nor  hath  been  informed  save  by  die 
bill)  nor  doth  believe,  that  the  said  John  Adams  on  that  or 
any  occasion  informed  the  complainants  or  any  of  them^  that 

this 

(3G)  21  James  I,  <v  ^* 
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this  Defendant  was  desirous'  to  have  the  aiocount  in  the  liiO 
mentioned  settled;  or  that  the  vouchers  relating  theretOi  and 
which  are  in  the  bill  alleged  to  have  been,  delivered  to  the 
Defendant  by  tha  said  Joseph  Winder ^  had  been  lost,  or  to 
that  or  any  such  effect :  nor  doth  the  Defendant  know,  not 
hath  been  informed,  save  by  the  biU,  nor  dodi  he  belMve,  that 
the  said  John  Adams  on  being  so  applied  to  or  on  any  occasion 
promised,  that  the  account  in  the  bill  mentioned  should  bo 
examined  and  settled,  or  to  that  or  any  such  eflfect. 

Saith,  he  does  not  know,  nor  hath  been  informed,  save  by 
the  bill,  nor  doth  believe,  that  the  John  Adams  at  any 
time  or  upon  any  occasion  agreed  with  the  complainants  to 
refer  the  accounts  in  the  bill  mentioned  to  arbitration* 

Saith,  that  he  never  directed,  empowered,  or  authorised^ 
the  said  John  Adams  to  make  any  such  promise  or  request 
«s  in  the  bill  mentioned  to  the  complaimmts,  or  to  refer  or 
agree  to  refer  the  accounts  in  the  bill  mentioned  to  arbitral 
tion;  and  the  Defendant  denies  all  unlawful  combination  and 
eonfederacy  in  and  by  the  said  bill  charged* 

Mr.  Romtily'sxid  Mr.  Johnson,  in  support  of  the  plea* 
The  object  of  this  bill  is  an  account  of  transactions,  which 
ended  twenty-*six  years  before  the  bill  was  filed ;  which  was 
only  a  month  within  the  six  years.  The  principal  objection 
will1>e,  that  the  facts  stated  in  the  answer  ought  also  to  be 
inserted  by  way  of  averment  in  the  plea*  But  why  should  they 
he  repeated.  In  Pope  v.  Bish^St)  nnAEdmnndsonv.  Hwrty 
ley  it  was  on  that  ground  held,  that  the  answer  over- 
ruled the  plea.  The  first  consideration  is,  whether  the  bill 
contains  any  allegation  of  fact,  that  takes  the  case  out  of  the 
Statute.  Upon  the  bill  there  is  no  promise  by  the  Defendant 
or  any  person  authorized  for  that  purpose  by  him;  the  alle-^ 
gation  is  only,  that  the  son  of  the  Defendant,  acting  without 
Us  authority  as  his  agent,  made  the  promise.  The  bill  does 
not  state,  that  he  had  authority :  or,  that  he  had  acted  upon 
any  other  occasion  as  agent  of  the  Defendant.  As  there  is 
no  allegation  of  that  nature,  no  averment  upon  that  subject 
is  necessary  in  the  plea. 


C37)  1  AMtr.  69. 


(38)  1  AH»tr.  07. 
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1808.  If  however  that  statement  in  tBe  bill  is  considered  as-  taking 

the  case  out  of  the  Statute,  then  upon  the  audiority  of  the 
cases  in  the  Exchequer  the  denial  by.  the  answer  is  sufficient^ 
without  also  a  denial  by  way  of  averment  in  the  plea.  The 
case  (39)  referred  to  in  the.  passage  in  Mitford (40)  against 
this'  does  not  contain  any  decision  of  the  point,  for  which  it 
is  referred  to.    Since  that  case  the  general  form  of  pleading 
this  Statute  has  been,  that  the  cause  of  action  hath  not  accrued 
within  six  years;  and  that  is  correct;  for  it  follows  the  Statute 
There  are  certainly  dicta  in  support  of  the  general  proposition 
stated  by  Mitford,  that  there  must  be  denials  by  averment  in 
the  plea  and  also  by  an  answer :  but  there  is  no  authority  for 
that;  and  it  is  inconsi^nt  with  the  office  of  a  plea,  to  reduce 
the  cause  to  a  single  point.    Instead  of  shortening  the  cause 
a  pleaiwould  have  the  effect  of  creating  a  necessity  for  double 
averments,  by  the  plea  and  the  answer.    The  ca^,  in  whi^ 
it  is  necessary  to  *have  averments  by  the  plea  also,  is,  where 
those  &cts  make  part  of  the  equitable  bar;  as  in  the  case  of 
a  purchase  for  valuable  consideration  notice  must  be  denied ; 
for  the  purchase  without  that  is  not  a  bar.  But  there  is  nothing 
in  this  bill  calling  for  any  averment  beyond  the  general  one 
introducing  the  plea  of  the  Statute.    No  special  promise' is 
[  ^9dft  ]     *  alleged.    As  to  Edmundson  v.  Hartley,  many  cases,  in  which 
the  party  has  been  permitted  to  plead  the  thing,  which  the 
bill  seeks  to  set  aside,  are  stated  by  Mitford  ( 41 )  ^  as  an 
award,  a  release,  &c. ;.  but  there  is  no  authority  for  the  poa-* 
tion,  that  the  circumstance?  must  be  denied  both  by  plea  and 
answer* 


Mr.  Alexander  and  Mr,  Pemherton,  for  the  Plaintiff*. 
The  reason  of  the  rule,  upon  which  the  first  objection  rests, 
is,  that  the  plea  should  constitute  a  complete  bar  to  the  smt 
Therefore  the  plea,  must  by  averment  answer  the  charges, 
which,  if  trqe,  would  avoid  the  plea.  That  is  the  reason 
stated  in  Mitford.  If  the  Plaintiff*  takes  issue  upon  the  plea, 
and  it  does  not  contain  a  complete  answer  to  the  bill,  the  pfe* 
9)ay  be  proved ;  and  yet  the  case  stated  by  the  biQ  may  entitle 
the  Plaintiff  to  succeed.  The  reason,  upon  which  a  denial 
by  answer  is  also  necessary,  is,  that  the  averments  of  the  plea 

need 

(3d)  3  Atk.  70.        (40)  MUf,  212, 13.         (41)  Mitf.  209. 
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need  not  follow  the  chdrge  particularly.   That  miut  therefofe  '  -  1802. 
be  done  by  Answer ;  m  order  th&t  the  Plainftiff  nifty  have  an     "B atlby 
opportunity  of  eitc^pting.   It  is  assumed^  that  the  son  acted  9. 
as^ agent  of  his  own  authority:  but  it  must  be  intended,  that  Adai^b. 
he  acted  as  an  agent  properly  coniBtituted.    The  allegation  is 
sufficient  to  call  for  answer;  and  therefore  according  to  the* 
Tales  of  pleading  it  is  sufficient  to  call  for  averments  by  the 
plea.    Another  objection  is,  that  there  never  was  a  plea  of 
this  kind  without  a  denial  of  a  promise  within  the  six  years, 
as  at  law,  fwn  ctssumpsit  infra  sex  annas ^  as  well  as,  thiat  the 
cause  of  action  accrued  within  six  years.    All  pleas  of  this 
sort  also  contain  an  averment,  not  only,  that  there  was  no 
promise  or  cause  of  action  within  six  years  before  the  bill 
filed,  but  also,  before  any  process  issued ;  and  though  the 
Act  of  Parliament  (42)  certainly  requires  the  bill  to  be  filed, 
before  process  issues,  the  constant  practice  is  otherwise ;  and 
the  irregularity  ia  cured  is  by  appearance.    Some  charges  of 
'this  bill  are  not  noticed  either  by  the  plea  or  the  aiiswer:  one 
allegation,  which  by  fair  construction  may  be  supposed  to  in* 
elude  promises  to  Winder ;  that  he  made  repeated  appHefttionB 
for  paymeiit  of  the  balance.    It  was  necessaty  to  aver  by  this 
«plea,  that  the  Defendant  had  made  no  such  promise  as  is 
stated,  and  that  his  son  was  not  authorised  to  settle  the 
-  business.  Davie  v.  Chester  (43)  and  Hoare  v.  Parker  {  44)  are 
express  authorities  in  support  of  the  ♦  position,  in  Miiford,     [  •SDS  ] 
The  object  of  a  plea  is  to  bring  a  single  point  in  issue ;  and 
upon  this  plea  these  facts  would  not  be  in  issue.    The  plea 
is  also  bad,  as  being  both  to  discovery  and  relief.  The  Statute    !  '  ] 
of  Limitations  clearly  cannot  be  pleaded  to  the  discovery  of 
the  time,  when  the  cause  of  action  accrued. 

Mr.  RomiUy^  in  Reply. 
As  to  the  discovery  wanted,  they  may  except  to  the  answer. 
The  constant  practice  is  to  plead  the  Statute  to  a  bill  foe  dis- 
covery merely.  The  last  plea  of  this  sort  (45)  was  both  to 
discovery  and  relief ;  and  no  such  objection  was  taken. 
•  The  great  objection  is  to  the  necessity  of  averments  irt  the 
plea.    There  is  no  judicial  authority,  that  distinctly  provM 

that, 

(42)  Stat  3^4  Ann.  c.  16.      (44)  MUf.2n.  iBro: C.  C.  678. 

(43)  Mitf  ill.  (45)  Joneiw.  Pengree,  iilte,  580. 
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180i.       that,  except  Dwie  v.  Chester.   In  the  case  in  Aikyns  (46)  the 
objection  was>  that  the  Defendant  had  not  answered  the  dr- 
cunmtances;  not  that  he  had  not  answered  them  by  the  plea; 
for  which  point  it  is  referred  to  in  Mii/ord  (47).    The  same 
hook  refers  to  Lingood  v«  Croucher  (48)  and  lAngaoJt  ?. 
Eade{Ald).   Hoareyu  Parker  does  not  in  the  least  apply. 
The  plea  was  as  to  particidar  pieces  of  plate :  but  there  was  no 
general  averment,  that  the  Defendant  had  not  any  other  pUte 
deposited  with  him;  though  by  his  answer  he  denied,  that  be 
had  any  other.    Consequently  the  plea  was  not  alone  an  an- 
swer to  the  bill;  and  the  Plaintiff  was  under  the  necessity 
of  replying  to  both  the  plea  and  the  answei;.    According  to 
this  argument  issue  must  be  taken  upon  a  great  nuniber  of 
points  instead  of  one.    Certainly  a  plea  roust  be  a  complete 
answer  to  the  bill;  and  therefore  a  plea  of  purchase  for 
valuable  consideration  must  aver,  that  it  was  witliout  notice : 
ao  the  plea  of  an  award  to  a  bill  to  set  it  aside  for  fraud  must 
deny  fraud:  but  the  question  is,  whether  it  must  deny  all  the 
du*cumstances,  from  which  the  Plaintiff  infers  fraud.  That 
is  a  very  different  question.   The  plea  of  non  assumpsit  itffra 
Mex  mmos  at  law  must  in  substance  be  the  same  as,  that  the 
cause  of  action  did  not  accrue  within  six  yea^s:  otherwise, 
unless  a  cause  of  action  arose  upon  the  promise,  it  would  not 
be  a  case  within  the  statute.    The  allegation  of  this  bill  as  \» 
ihe  {»x)mise  is  not  of  a  promise  within  six  years.    It  is  only 
necessary  to  meet  allegations,  that  would  take  the  case  out 
of  the  Statute,  not  those,  that  might  by  possibiHty  have  that 
[  ^594  ]     ^  effect.   What  principle  can  there  be  for  the  distinction  taken 
by  the  Court  of  Exchequer  upon  a  plea  of  an  award  {  All 
these  pleas  of  award,  releases,  &c.  have  been  put  upon  the 
same  ground.    The  objection  to  the  allegation  of  the  son's 
agency  is,  that  the  statement,  that  he  acted  as  agent,  is  not 
stating,  that  he  was  agent.   If  this  plea  is  wrong,  the  De- 
fendant will  have  leave  to  amend. 


Lord  Chancellor. 

regard  to  the  merits,  I  should  feel  a  strong  inclinatioa 
to  let  you  amend  this  plea;  for  upon  the  statement  of  the 

Plaintiff 

(46)  3  Aik.  70.  (48)  2  Atk.  895. 

(47)  Mxif.  213.  (40)  2  Aik.  Ml. 
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I^laintifF  nothing  more  is  reaUy  in  dispute  than  wh^tier  credit 
was  given  in  an  account  produced  a  great  many  years  ago  for 
the  produce  of  a  Navy  BiU.    The  question,  whether  the 
amendment  is  necessary^  has  intoduCed  a  great  variety  of  very 
iniportaht  considerations.   If  the  result  of  the  opinion  stated 
in  MUfard  is  accurate,  it  is  very  difficult  to  reconcile  the  two 
cases  in  the  Court  of  Exchequer  with  that  result  from  the 
former  cases.   Those  two  cases  in  the  Exchequer  seem  to 
import,  that  this  is  the  rule  of  pleading  in  equity;  that,  if  a 
bin  is  brought  to  set  aside  an  award  upon  grounds  admitting 
the  award  made,  bjit  seeking  to  cut  down  the  effect  of  it  by 
alleging  grounds  of  partiality,  and  corruption,  the  Defendant 
may  plead  the  thing,  the  dissolution  of  which  is  sought  by  the  . 
bill ;  puttkig  it  in  this  form ;  that  the  plea  shall  merely  aver 
the  existence  of  it,  and  contain  no  allegation  in  the  body  of 
the  plea  as  to  the  cir<;umstance8,  upon  which  the  award  is 
impeached;  but  the  Defendant  may  express  what  his  con^ 
science  suggests  as  to  those  circumstances,  not  in  the  body  of 
the  plea,  but  in  an  answer.   The  first  difficiilty  upon  that  is 
how  to  consider  that  record  filed  by  the  Defendant,  consisting 
partly  of  what  is  called  plea,  partly  of  what  is  called  answeri 
M  m  a  correct  sense  either  a  plea  or  an  answer.   The  ofiice 
of  a  plea  in  bar  at  law  is  to  confess  the  right  to  sue ;  avoiding 
that  by  matter  dehors;  and  giving  the  Plaintiff  an  acknowledg* 
inent  of  his  right,  independent  of  the  matter  alleged  by 
the  plea.  The  plea  alleges  some  short  point ;  upon  which, 
if  issue  is  joined,  there  is  an  end  of  the  dispute.    In  this 
Court,  in  general  cases,  not  classed  among  those,  where  cer- 
tain averments  seem  to  have  been  required  both  by  the  plea 
and  the  answer,  but,  where  the  Defendant  pro  Ade  vice 
for  the  sake  of  the  argument,  admits  the  whole  biQ,  I  have 
understood  the  rule  to  be  the  same  here  as  at  law,  that 
the  plea  admitting  the  bill  interposes  matter,  which^  if  true, 
^  destroys  it ;  and  upon  the  truth  of  which  the  Plaintiff  is  at 
liberty  to  take  issue.    Cases  have  arisen,  in  which  it  has  been 
thought  necessary  botli  to  plead,  and  to  repeat  the  assertions 
of  the  plea  in  an  answer :  that  is,  as  it  is  technically  expressed, 
the  plea  is  supported  by  an  answer.   Those  cases  are  verj 
mrious ;  and  I  own,  I  should  have  entertained  an  idea,  before 
I  heard  of  those  cases  in  the  Court  of  Exchequer,  that,  if  a 
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^  bin  was  filed  to  iet  aside  an  award  upon  special  cirtefli- 
stances,  the  first  difficulty  would  be  upon  the  maxim  referred 
to  by  the  Report :  "  Exceptio  efusdem  rei,  cujus  petitur  ifis- 

But  it'  is  true,  that,  not  only  upop  awards,  but  releases, 
judgments,  &c.  the  Court  hade  adnutted  a  plea,  called  a  plea, 
though  in  its  nature  very  different  from  the  character  of  a 
plea  in  general  cases;  for  it  is  not,  strictly  speaking,,  ad- 
mitting the  fact  stated,  and  by  the  effect  of  new  matter,  in- 
troduced by  the  Defendant,  getting  rid  of  it,  but  admittiiig 
one  fact  in  the  bill,  and  either  by  plea,  or  by  answer,  or  by 
•both,  setting  up  again  that,  which  the  bill  seeks  to  impeach, 
by  denying  dither  in  the  plea,  or  the  answer,  or  both,  all  the 
'  circumstances,  which  the  Plaintiff^  admits,  if  truly  denied^  are 
sufficient  to  bar  the  relief.    The  cases  in  the  Exchequer  are 
confined  to  the  plain  case  of  an  award ;  in  which  case,  it  is 
said,  you  are  at  liberty  to  plead  the  award;  in  that  sense 
alleging  something,  that  meets  the  effect  of  the  bill  by  the 
plea.    But  can  that  be  said,  if  you  only  admit  the  existence  of 
the  instrument  stated  by  the  bill;  which  by  the  efifect  of  the 
other  circumstances  stated  by  the  bill  is  impeached  ?  If  this 
were  res  integra,  I  should  have  thought  it  more  difficult  to 
say,  the  Defendant  was  bound  to  set  out  all  the  circnmstancBs 
by  averment  in  the  plea;  and  could  fortify  it  by  an  answer 
denying  those  circumstances.   Such  a  record  is  neither  plea 
nor  answer,  but  something  like  a  mixture  of  both,  and  very 
inaccurate.    That  this  was  the  general  idea  is  evident  from 
the  book,  that  has  been  referred  to ;  which  is  the  productioa 
of  a  very  diligent  and  learned  man,  not  once  given  to  the 
world,  or  hastily,  but  after  search  and  research  into  every 
Recotd,  and  again  given  to  the  world  by  him.    There  is 
hardly  one  point  of  equitable  proceeding  with  regard  to  jieta, 
with  which  it  is  not  exceedingly  difficult  to  reconcile  those  two 
cases  in  the  Exchequer:  for  instance,  what  is  said  in  Mii- 
ford  (50)  as  to  a  bill  brought  *  to  impeach  a  decree  on  the 
ground  of  fraud  used  in  obtaining  it;  that  "  the  decree  may 
^*  be  pleaded  in  bar  of  the  suit,  with  averments"  (in  the  plea, 
it  appears  by  the  context)    negativing  the  charges  of  fraud, 
**  supported  by  an  answer  fully  denying  them."   So  of  a  judg- 
ment; 

(60)  Mitf.  197. 
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iBent(.dl):  ^' If  there  is  any  charge  of  fraudi  or  other  cir* 
cutoistance  shewn  as  a  ground  for  relief^  the  judgment  or 
sentence  cannot  be  pleaded^  unless  the  fraud  or  other  oir- 
cumstancei  :  the  ground>  upon  which  the  judgment  or  senr 
tence  is'  sought  to  be  impeached,  be  denied,  and  this  put 
"  in  issue  by  the  plea,  and  the  plea  supported  by  a  fiill  answer 
^  to  the  charge  in  the  biU." 

In  the  case  of  a  stated  account  also  {52)  "  If  error  or  fraud 
*'are  charged,  they  must  be  denied  by  the  plea  as  well  as 
by  way  of  answer."    So  with  regard  to  an  award  (53) ; 
which  is  the  subject  these  cases  in  the  Exchequer  more  par- 
ticularly allude  to :    if  fraud  or  partiality  are  charged  against 
the  arbitrators,  those  charges  must  not  only  be  denied  by 
^*  way  of  averment  in  the  plea,  but  the  plea  must  be  supported 
"  by  an  answer,  shewing  the  arbitrators  to  have  been  incor- 
"  rupt  and  impartial.*'   Upon  the  Statute  of  Limitations  ( 54) : 
"  where  a  particular  special  promise  is  charged,  to  avoid  the 
"  operation  of  the  Statute,  the  Plaintiff  must  deny  the  promise 
charged  by  averment  in  the  plea,  as  well  as  by  answer  to 
''  support  the  plea."   So  as  to  a  purchase  for  valuable  con- 
sideration (  55 ) :     The  special  and  particular  denial  of  notice 
**  or  fraud  must  be  by  way  of  answer;  that  the  Plaintiff  may 
be  at  Uberty  to  except  to  its  sufficiency.    But  notice  and 
"  fraud  must  also  be  denied  generally  by  way  of  averment  in 
the  plea;  otherwise  the  fact  of  notice  or  of  fraud  will  not 
"  be  in  issue  (56).'! 

This  is  laid  down  here  distinctly,  and  in  many  other  books^ 
for  I  have  lately  looked  into  the  point  for  another  purpose ; 
and  I  think,  I  may  say,  whatever  doubt  may  be  expressed 
as  to  the  necessity  of  denying  by  plea  and  answer,  that 

there 
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(61)  Miif.  205. 

(52)  Mitf.  208. 

(53)  Mitf.  209. 

(54)  Mitf.  212. 

(55)  Mitf  216. 

(66)  Post,  Jones  v.  Davis,  Vol. 
XVI,  262.  XVIII,  182,  Mori' 
Jon  V.  Tumour,  Evans  v.  Harris, 
2  Ves.  Bea.  361.  In  Dodd  v. 
Worrall,  in  Chancery,  20th  No- 


vember,^  806,  Lord  Eldon  ordered 
a  plea  to  stand  for  an  answer, 
with  liberty  to  except;  holding 
clearly  upon  Davie  v.  Chester, 
that  fraad  mnst  be  denied  by 
averment  in  the  plea  as  well  as 
by  answer.  Roche  v.  Morgeli, 
2  Sch.  ^  Lcf  721.  Corh  v.  Wil- 
cock,&Madd.32Q.  Mr.  Beame^s 
Elements  of  Pleas  in  Equity,  23. 
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there  is  no  eountenance  for  that  upoir  the  old  authorities. 
Sir  John  MitforeTu  idea  is,  that  if  you  are  to  call  this  defence 
a  plea,  it  must  be  such  that  issue  may  be  taken  upon  it  as  a 
plea ;  and  if  it  is  substantiated  by  evidence  as  a  plea,  there  is 
an  end  of  the  cause.  Where  the  *  Defendant  not  stating 
merely  matter  dehors,  but  admitting  part  of  the  charge,  gets 
rid  of  it  by  circumstances,  I  do  not  know,  that  it  might  not 
be  called  a  pliea  and  answer;  but  that  is  a  record  of  acharacter 
Tery  distinct  from  that,  which  is  usually  called  a  plea. 

With  respect  to  the  fii^tof  the  cases  in  the  Court  of  Ex- 
chequer, I  wished  to  know,  what  was  the  event  of  it,  after 
leave  was  given  to  strike  out  the  averments.   If  the  plea  had 
no  part  of  that,  which  was  contained  in  the  answer,  how 
could  the  Plaintiff  proceed  upon  that,  so  amended,  as  a  plea? 
It  admits  the  award,  the  very  fact  stated  in  the  biU.  Must 
it  not  be  complete  as  a  plea;  and  contain  in  itself  all  the 
allegations,  which  bein^  proved  are  necessary  to  ailthorise  a 
judgment  for  the  Defendant?   To  the  record  so  purged  tiie 
character  of  a  plea,  technically  speaking,  does  not  bdong: 
neither  can  it  technically  be  called  an  answer :  but  it  is 
tiling  called  a  plea  and  answer ;  being  in  substance  the 
as  if  the  Defendant  had  answered.    It  is  impossible  not  to 
feel  tiie  authority  belonging  to  these  cases.   The  point  was 
decided  upon  reconsideration  in  the  second  case :  and  there- 
fore the  question,  if  this  record  necessarily  furnished  it, 
would  make  it  proper  to  consider,  whether  the  principles, 
upon  which  I  have  argued,  are  right  or  wrong ;  and  whetiier 
the  conclusion  drawn  in  Mitford,  not  only  as  to  one  point, 
but  upon  every  point,  which  analogy  brings  within  the  reach 
of  argument,  has  been  ill  collected.    In  supporting  tius  plea 
the  Counsel  have  felt  the  difficulty  of  contending,  that  there 
must  ndt  be  averments  both  by  the  plea  and  by  answer. 

As  to  amending  the  plea,  if  the  averments  in  the  plea  were 
the  same  as  the  answer,  and  if  tiie  Defendant  cannot  say  a 
great  deal  more,  I  much  doubt,  whetiier  the  averments  in  the 
bill  are  sufficiently  denied.  The  allegations  of  applications 
to  settle  are  certainly  put  very  loosely  in  the  bill :  but  I  would 
take  it  to  be  a  bill  distinctiy  stating  in  effect,  that  the  cause 
of  action  was  gone  much  more  than  six  years.  The  allegation 
as  to  the  authority  of  the  son  I  understand  to  mean  this  in 
legal  construction ;  that  he  acted  at  thfe  time  of  the  appli- 
cation 
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ea&t^  as  «gmt  in  the  article  of  the  settlement  of  accounts ; 
a»d  if  so,  it  cannot  be  doubted,  that  the  Defendant  autho* 
rising  him  within  six  years  to  act  as  his  agent  for  the  settle- 
ment of  the  ac<^unt89  would  amount  to  a  new  Assump^t;  and 
take  it  out  of  the  Statute.    This  therefore  is  a  very  material 
^charge.    Observe,  how  the  Defendant  answers.    He  does 
not  state,  what  sort  of  agent  his  son  was.   As  I  conceive,  he 
was  bound  to  state»  whether  he  was  the  agent  in  the  article 
of  the  settlement  of  accounts.    There  is  no  distinct  answer 
to  that.   The  concluding  statement,  that  he  never  authorised 
John  Adams  to  make  any  such  promise  or  request,  or  to  agree 
to  refer  the  accounts  to  arbitration,  may  be  answered  honestly, 
as  he  conceives  the  fact;  but  it  may  be  false  both  in  law  and 
fact ;  for  if  he  had  admitted,  that  the  other  was  agent  for 
the  settlement  of  accounts,  what  was  the  power  of  an  agent 
so  constituted  is  the  construction  of  law  upon  the  fact ;  and 
that  mere  appointment,  if  distinctly  admitted,  would  take  it 
out  of  the  Statute ;  importing,  that  there  were  accounts  to 
settle;  and  the  direction  and  power,  which  the  Defendant 
supposes  himself  not  to  have  given,  would  be  implied  in  law 
in  that  character.    I  have  a  strong  doubt  therefore,  whether 
the  plea,  if  to  be  amended,  must  not  be  amended  in  sub- 
stance, beyond  merely  throwing  into  it  the  allegations  of  the 
answer.    But  in  such  a  case  I  would  not  preclude  the  De- 
fendant from  amending  as  to  the  averments  in  the  plea ;  if  any 
averments  are  necessary.    The  objection  goes  to  this ;  that 
the  plea  would  be  good  almost  without  averments  in  the  plea 
or  the  answer ;  for  if  the  plea  is,  that  the  cause  of  action  did 
not  arise  within  six  years,  and  if  a  new  Assumpsit  should  be 
proved,  then  it  does  not  contain  that,  upon  which  the  party 
must  go  to  issue  effectually,  and  proving  his  case  would  be 
entitled  to  dismiss  the  bill.    But  that  will  not  do ;  for  this  is 
a  bill  stating,  that  the  cause  of  action  arose  a  great  while  be- 
yond six  years ;  admitting,  that,  if  that  was  all,  the  Statute 
would  be  an  answer :  but  it  states  also,  that  the  reply  to  that 
is,  that  within  six  years  a  new  transaction  has  taken  place ; 
which  forms  a  new  Assumpsit ;  upon  which  the  Plaintiffs  say 
they  are  entitled  to  the  relief.    It  would  be  quite  anomalous 
to  go  to  issue  upon  a  plea,  the  issue  upon  which  must  be 
^oite  unnecessary,  unless  other  circumstances  are  brought 
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1802.       forward,  or  to  proceed  in  the  eait  without  knowing  by\ilea. 

or  by  snswer,  whether  the  circumstance  to  take  the  case  out 
of  the  operation  of  the  Statute  has  or  has  not  ezistenoe* 
Adams*  The  case  therefore  must  not  be  reduced  to  a  decision  upon 
the  point,  whether  the  ayerments  must  be  both  in  the  plea 
and  the  answer ;  as  I  think,  if  the  averments  were  in  bodi, 
[  ^599  ]  they  are  not  ♦  sufficiently  averred.  Upon  that  point  I  will  not 
say  more  than  that  it  seems  difficult  to  support  the  two  cases 
in  the  Exchequer.  If  the  Defendant  chooses  to  amend  the 
plea,  or  both  the  plea  and  the  answer,  I  yrill  not  object  to  it; 
hut  he  must  answer  much  more  fully,  before  I  shall  consider 
it  sufficient. 


The  plea  was  ordered  to  stand  for  an  answer,  with  liberty  to 
except,  except  as  to  setting  forth  the  accounts  ( 57  )• 

(57)  Ante,  Bowm  v.  Cator^  Vol.  IV,  01,  and  the  note,  96. 


HOOPS,  Ex  parte. 
Jan.  22d.  ^ 

Enrolment  of  a  ^J^HE  petition  was  presented  by  the  Patentee  of  an  invention 
Patent  cannot         for  making  paper  from  straw ;  and  the  object  of  it  was 
^"ih 'f^r  °tli^   that  the  Lord  Chancellor  would  dispense  with  the  enrohnent, 
nr  ose  of  some  provision  should  be  made  to  prevent  the  speci- 

prevenUng  the  ^^^^^"^  ^^^^  being  made  public ;  suggesting  the  danger,  that 
specification     foreigners  might  obtain  copies  of  the  specification  in  con- 
being  made     sequence  of  the  enrolment, 
pablic. 

After  a  Patent  Sutton  and  Mr.  Roupel,  in  support  of  the  petition, 

has  passed,  the 

time  for  enrol-        I^d  Chancellor. 

ment  cannot  be  How  can  I  do  this  ?  Either  upon  this  or  some  other  case  in 
enlarged  with-  ^he  last  Session  a  clause  for  this  purpose  was  inserted  in  an 
out  an  Act  of  Parliament ;  and  upon  the  motion  of  Lord  Thwrlow, 

Parhament.  ,  .        ^     ,        ,  ,  ,  n  j 

upon  reasons  applymg  not  only  to  that  but  to  all  cases,  and 

seconded  by  Lord  Rosslyn,  the  clause  was  universally 
jected ;  and  rejected^  as  it  appeared  to  me,  upon  very  sub- 
stantial 


CASES  IN  CHANCERY.  M 

Btantial  grounds;  in  vhich  I  readily  concitr.   As  to  the  worth 
of  the  apprehension  suggested,  a  man  has  nothing  more  to  Hoofs 
^o  than  to  pirate  your  invention  in  a  single  instance;  and  he  BxparU. 
will  then  force  you  to  bring  an  action ;  and  then  the  specifi- 
cation must  be  produced. 

But  with  regard  to  the  King's  subjects  a  very  strong  ob- 
jection occurs ;  which  makes  it  necessary,  that  the  specification  - 
should  be  capable  of  being  produced.  They  have  a  right  to 
apply  to  the  Patent  0£Sce  to  see  the  specification :  that  they 
niay  not  throw  *  away  their  time  and  labour,  perhaps  at  a  [  ^GOO  ] 
great  expence,  upon  an  invention,  upon  which  the  Patentee 
might  afterwards  come  with  his  specification,  alleging  an  in- 
fringement of  his  Patent ;  when  if  those  persons  had  seen  the 
specification,  they  never  would  have  engaged  in  their  projects. 
The  enrolment  is  therefore  for  the  benefit  of  the  public. 


It  was  then  desired,  that  the  time,  which  woidd  expire  ojk 
tlie  17th  of  the  next  month,  might  be  enlarged;  in  order  that 
the  petitioner  might  apply  to  Parliament. 

Lord  Chancellor. 
I  cannot  do  that,  if  the  Patent  has  passed ;  for  the  Patent 
is  void,  if  the  proviso  is  not  complied  with.  You  should  have 
applied  to  the  Attorney  General^  before  the  Patent  passed,  for 
a  longer  time  upon  the  special  circumstances.  I  cannot  take 
the  Great  Seal  from  a  Patent,  and  repeal  it  in  the  most  es- 
sential point.  It  is  a  legal  grant,  with  a  proviso  for  the  benefit 
of  all  the  King's  subjects.  You  can  do  nothing,  ^cept  by 
an  Act  of  Parliament  to  enlarge  the  time  mentioned  in  the 
proviso. 


The  Petition  was  dismissed. 
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1802. 

Creditor  bav- 
iog  secarities 
of  third  per- 
sons to  a 
greater  amoant 
than  the  debt 
maj  prove  and 
receive  divi- 
dends upon  the 
fall  amount  of 

*^».»*"[eoi] 

curi-    *■  ■* 
ties  to  the  ex- 
tent of  20s.  in 
the  pound 
upon  the  ac- 
tual debt 


BLOXHAM,  Ex  parte. 

l^HE  object  of  this  petition  was  to  have  the  orcter  made  by 
Lord  RosslyUy  dismissing  a  former  petition  ( 58 ),  dis- 
charged ;  and  that  the  petitioner  may  be  permitted  to  prove 
and  receive  dividends  under  the  Commission  against  Purdy,  in 
respect  of  the  residue  of  the  amount  of  the  bill  accepted  by 
him,  and  indorsed  to  them  by  Almond  as  a  collateral  security 
for  his  debt,  according  to  the  prayer  of  that  petition,  under- 
taking to  refund,  in  case  the  dividends  under  both  Commis- 
sions should  exceed  SOs.  in  the  pound  upon  AlmoncTs  debt. 

This  petition  was  presented  in  consequence  of  the  order  (59) 
made  upon  the  petition  by  the  same  parties  in  the  bankruptcy 
of  Young  and  Glennie. 

The  Solicitor  General  and  Mr.  Cox^  in  support  of  the 
Petition,  insisted  upon  the  last  order,  setting  up  the  older 
cases;  observing,  that  this  bill  was  the  inducement  of  the 
petitioners  to  discoimt  the  other. 

Mr.  Mansfield  J  for  the  Assignees,  being  called  upon  by  the 
Lord  Chancellor i  referred  to  Lord  Rosslyn's  order. 


Lord  Chancellor. 
There  must  have  been  some  misunderstanding  upon  it ;  for 
the  case  is  only  this.  A  party  wants  to  have  a  bill  discounted. 
The  banker  refuses  to  discount  upon  the  credit  of  that  bill 
only.  The  other  says,  he  has  in  his  hands  another  bill ;  and 
offers  that  as  a  security  for  the  former.  What  is  that  but  a 
right  to  prove  against  both  estates,  until  20«.  in  the  pound 
has  been  obtained. 


Ordered  according  to  the  prayer. 

(58)  Ante,  Ex  parte  Bloxham,  440 ;  and  the  note.  Vol.  V,  44ft 
Vol.  V,  448.  See  Ex  parte  Leers,  post,  644. 

(50)  Ex  parte  Bloxham,  ante. 
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B ARWIS,  Ex  parte.  ^  , 

'JpHE  petition  was  presented  by  the  assignees  under  a  se-  Oom- 

parate  Commission  of  Bankruptcy  against  one  of  two  ""'"'oo  of 
partners ;  prayings  that  a  joint  Commission  should  be  super-  j^^p^^Ij^  J[  ^ 
seded  on  the  ground  of  the  infancy  of  the  other  partner.  groond  of 

the  infancy  of 

Bfr.  C«22bij  for  the  Assignees  under  the  joint  Commission^  one  partner  on 

admitting,  that  upon  the  application  of  the  infant  himself  the  the  petition  of 

Commission  must  be  superseded,  suggested  a  doubt,  whether  assignees 

it  could  upon  the  appUcation  of  a  third  person.  ^^^^  *  •^P*" 

rate  commls- 

Lord  Chancellor  said,  he  had  no  doubt  of  the  authority 
of  the  Court  to  supersede  the  Commission  (60). 

(eO)  Ante,  440.    Ex  parte  Bank.  Law,  17, 18.   A  cominit* 

Hendenom,  Vol.  IV,  163.  Post,  sion  cannot  be  supported  by 

Bx  parte  Watmm,  XVI,  265.  trading  during  hifancy :  Post^ 

I  Vet.  If  Bea.  494.  2  ChritHmi's  VoL  XIV,  603. 


[6W] 

PEELE,  Ex  part^.  1802. 

Jim.  29#il. 

J^//2£,  a  warehouseman,  carrying  on  business  under  the    To  make  a 

firm  of  Kirk  and  Company,  being  indebted  to  Sir  Robert  partnership 
Peek  for  goods  sold,  after  that  debt  was  contracted,  entered  liable  to  a  de« 
into  a  treaty  with  Ford^  a  breeches  maker,  for  forming  a  n>>nd  in  re- 
partnership.  ^  About  four  months  afterwards  a  Commission  of        of  a  se- 
Bankruptcy  issued  against  them.    No  articles  having  been  wT***" 
executed.  Ford  disputed  the  point  of  partnership ;  which  was  Agreement 
tried  at  law ;  and  the  partnership  was  established  upon  the  appear^ 
evidence  of  acts  done. 

The  object  of  this  petition  by  Sir  Robert  Peele  was  to 
prove  his  debt,  as  a  joint  debt,  carried  into  the  partnership 
accounts.  In  support  of  the  petition  the  affidavit  of  Copeland 
stated,  that  it  was  agreed,  that  the  separate  debts  of  Kirk 
should  be  assumed  by  the  partnership ;  that  entries  were  made 
in  the  books  with  the  knowledge  of  Ford^  and  particularly^ 
that  the  goods  furnished  by  the  petitioner  were  entered  at  a 

reduced 
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reduced  price.  This  was  opposed  by  the  aflSdavit  of  Fori^ 
denying  the  ageeement  or  even  knowledge  of  these  drcum- 
stances. 

Mr.  Mansfield'  and  Mr.  Thomson,  in  support  of  the 
Petition. 

This  debt'  may  be  proved  as  a  joint  debt  upon  the  autho- 
rity of  Ex  parte  Clowes  (61 )  and  Ex  parte  Bingham  (62). 
Otherwise  the  effect  woidd  be  a  gross  fraud. 

Mr.  RomiUy,  for  the  Assignees. 
The  circumstances,  under  which  this  partnership  took  plac0| 
are,  that  Ford  having  saved  5000/.  by  his  business  was  applied 
to  by  Kirk  to  become  a  partner  with  him.  The  latter  was  to 
give  a  statement  of  the  business :  but,  before  that  statement 
was  given,  Ford  found  himself  by  law  a  partner,  and  soon 
afterwards  in  consequence  bankrupt:  Kirk  being  clearly  a 
bankrupt  at  that  time.  The  point,  upon  which  this  claim  is 
resisted,  is,  thati^brcf  never  consented  to: take  upon  himself 
the  debts  of  the  old  house ;  which  upon  the  evidence  he  never 
did.  It  is  not  disputed,  that  there  were  some  entries  in  the 
[  •6QS  J  ♦  books :  but  the  question  is,  whether  Ford  knew  of  any  such 
entries  or  such  books.  It  is  admitted,  that  these  goods  were 
sold  long  before  this  partnership  was  in  contemplation :  and 
therefore  upon  the  credit  of  Kirk  alone.  This  debt  clearly 
cannot  be  proved;  unless  the  evidence  goes  a  great  deal  farther, 
shewing  an  agreement  to  take  to  the  debts  or  privity.  It  is 
not  disputed,  that  by  agreement  the  debts  of  the  former  part- 
nership may  be  brought  into  the  new  partnership :  but  there 
must  be  an  express  agreement  for  it:  and  it  is  not  of  course. 
That  has  been  decided  in  many  cases:  of  which  the  last  is 
Shirreffy.  Wilis  (63).  In  that  case  there  was  no  evidencci 
thatRobson,  the  new  partner,  did  not  know  the  transactioDi 

nor 

(61)  2  Bro.  C  a  595.  iCooke's  parte  BmbonusyUlMO.  Wm 
Bank.  Law,  258,  551.  8th  edit.  v.  Chambers,  Cowp.  814.  Skir- 
274.  534.  reff  v,  fVilks,  1  East,  48.  U^e 

(62)  1  Cooke's  Bank.  Law,  551.  v.  Cust,  sUted  1  East,  53.  iSiih 
8th  edit.  534.  dilands  v.  Marsh,  2  Bam.  ^JUL 

(63)  1  East,  48.   Post,  Jervis  673. 
T.  While,  Vol.  VII,  413.  Ex 


1802. 

IPeblb, 
Exporter 


Es  parte. 
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BO^  01^  the  Other  hand.   Therefore,  it  was  presumed,  that  18011. 
lie  did  not  know  it    In  this  case,  though  it  is  sworn  by  Cope-  pgJ^B 
land/thsLt  'Ford  knew  it,  that  under  the  circumstances  is  not 
to:  be  credited.    Joint  debts  unimpeached  have  been  proved 
agfunst  jPorJ  to  the  amount  of  3000/.    He  cannot  therefore 
liave  any  interest. 
.  / 

Mi.  Mansfield,  in  Kejly. 
This  is  a  question  of  fact  upon  the  contradictory  evidence 
of  Copeland  and  Ford;  the  latter  of  whom  is  interested  in 
vespect  of  the  surplus  and  the  bankrupt's  allowance ;  and  the 
former  unimpeached.  There  is  no  doubt,  that  the  price  of 
these  goods  stands  in  these  books  as  a  debt.  The  case  cited 
was  upon  the  naked  circumstances.  The  question  is,  whether 
this  is  a  debt  so  carried  into  the  partnership  as  to  become  a 
joint  debt.  The  result  of  the  evidence  is,  that  the  goods 
were  transferred  into  the  partnership  stock ;  and  the  price 
became  a  partnership  debt.  It  is  not '  explained,  how  the 
capital  of  these  partners  was  to  be  formed.  It  seems  as  if 
FordwRs  to  bring  in  money.  He  advanced  1500/.  to  KiVA; 
who  must  bring  in  that  value  in  some  way.  ' 


Lord  Chancellor. 
From  this  petition  I  could  not  collect  the  nature  of  the 
question,  that  was  to  be  argued.    The  goods  were  supplied 
upon  the  credit  of  Kirk,  for  any  use  he  pleased,  however 
improper.    If  he  chose  to  sell  or  to  give  them  to  a  person 
insolvent  the  day  afterwards,  the  petitioner  could  not  have 
followed  the  goods;  but  must  be  contented  with  his  action 
against*  Kirk.    The  primd  facie  effect  of  carrying  the  goods     [  •604  ] 
into  the  partnership  at  a  different  price  would  be  a  sale  by 
Kirk  to  the  partnership.    It  is  not  easy  to  conceive,  why 
selling  the  goods  to  a  partnership,   of  which  he  was  one 
member,  should  alter  the  case;  and  it  is  admitted  by  all  the 
cases,  that  if  the  goods  were  sold  to  the  new  partnership  for 
a  farthing  advance,  if  not  a  fraud,  but  taking  it  as  a  sale,  the 
goods  could  not  be  followed.   It  is  said,  in  these  cases  if  the 
partners  agree,  that  the  separate  debts  due  to  each  should 
become  the  joint  property  in  consideration  of  both  taking 
upon  them  the.  debts  of  both,  that  is  an  agreemeut  between 

the 
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ia02.  the  partners,  and  binds  the  creditors ;  not  at  law  dea^y ;  ftr 
^1^^^  the  agreement  of  the  two  would  not  give  a  right  of  aotion  to 
Ex  parte  ^^^  '^  unless  some  old  cases  could  be  supported;  in  which  it 
No  action  of  he]d,  that  an  action  of  covenant  might  be  brought  by 
cofenant  bat  him,  for  whose  benefit  the  covenant  was  made,  as  well  as 
between  par-  him,  in  whose  name  it  was  made :  but  those  cases,  I  think, 
ties.  are  not  now  law.     Though  it  is  not  argued,  that  sudi  an 

agreement  binds  the  creditors  at  law,  it  is  said,  it  biads  aO 
creditors,  and  gives  benefits  to  some  creditors,  in  bank- 
ruptcy. As  to  the  fraud,  he,  who  sells  upon  credit,  puts 
himself  upon  the  bona  fides  of  him,  to  whom  he  sdls;  and 
there  may  be  cases,  where  the  firaud  is  as  great  upon  the  sepa« 
rate  creditors  as  in  a  supposed  case  upon  the  joint  creditm. 
It  is  mere  accident,  how  the  hardship  falls.  I  agree,  it  is 
settled,  that,  if  a  man  gives  a  partnership  engagement  in  the 
partnership  name  with  regard  to  a  transaction,  not  in  its  natoie 
a  partnership  transaction,  he,  who  seeks  the  benefit  of  that  en- 
gagement,  must  be  able  to  say,  that,  though  in  its  nature  not  a 
partnership  transaction,  yet  there  was  some  authority  b^ood 
the  mere  circumstance  of  partnership  to  enter  into  that  contract, 
so  as  to  bind  the  partnership;  and  then  it  depends  upon  the 
degree  of  evidence.  In  Shirrcff  v.  WUks  very  slight  evidoice 
possibly  might  have  been  sujfficient  to  shew,  that  the  partner 
knew,  the  stock  had  been  sold,  and  the  benefit  taken  into  the 
stock,  in  which  he  was  partner,  and  therefore  it  was  consden* 
tious,  that  he  should  become  liable  for  that.  Slight  drcooi* 
stances  might  be  sufficient,  where  in  the  original  transactkm 
the  party  to  be  bound  was  not  a  partner,  but  at  the  subsequart 
time  had  acquired  all  the  benefit,  as  if  he  had  been  a  partner 
in  the  original  transaction ;  and  it  would  not  be  unwholesone 
for  a  Jury  to  infer  largely,  that  that  obligation,  clearly  ac* 
cording  to  conscience,  had  been  given  upon  an  implied  aotlio- 
[  *605  ]  ^  rity.  So  here,  if  this  was  a  case,  in  which  it  was  found 
upon  the  trial,  that  this  man  was  a  partner  upon  a  long  exist- 
ing partnership,  vnth  a  regular  series  of  transactions,  books,  ftc 
a  knowledge  of  what  his  partner  had  been  doing  might  be  in- 
ferred against  him;  that,  which  in  common  prudence  he  ought 
to  have  known.  But  that  is  not  the  case  of  this  partnership* 
It  was  a  treaty.  It  is  not  even  yet  agreed,  how  the  stock  and 
partnership  were  to  be  formed.   In  the  course  of  that  trsaty 
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Ford^  ignorant  of  law,  permits  acts  to  be  done,  which  the 
law  holds  to  be  partnership  acts.  It  is  a  very  different  con-  Yiaxas^ 
sideration,  whether  this  man,  so  trepanned  into  a  partnership,  Expmrte 
had  got  regular  books,  &c. ;  and  it  is  difficult  to  say,  not  only, 
that  knowing  this  he  had  agreed  to  it,  but  that  he  knew  it  ^ 
in  which  case  I  am  afraid  he  miist  be  bound.  That  fact  has 
not  been  sufficiently  inquired  into.  In  a  sense  the  bankrupt 
certainly  is  an  interested  witness.  It  is  also  to  be  observed, 
that  the  joint  creditors  are  also  interested,  thus.  Here  are 
joint  creditors ;  who  deal  upon  the  supposition,  that  the  stock 
in  hand  is  acquired  by  these  two  persons.  Then  separate  debts 
might  have  been  assumed,  which  would  have  sunk  the  divi- 
dend of  the  persons  dealing  with  them  both  to  nothing. 


The  order  directed  a  reference  to  the  Commissioners  to 
inquire,  whether  at  the  commencement  of  the  partnership  any 
debts  due  from  Kirk  on  account  6{  his  stock  in  trade  were 
assumed,  and  any  debts  due  to  him  carried  into  the  partner- 
ship, with  the  knowledge  and  assent  of  Ford.  The  Petition 
was  afterwards  dismissed,  without  prejudice  to  filing  a  bill; 
the  Lord  Chancellor  thinking  the  questions  too  considerable 
to  be  decided  on  petition. 


1802. 

LEE  V.  WILLOCK.  Jan.  2lse. 

Feb.Ui. 

A    PETITION  was  presented  by  the  Plaintiff  Mrs*  I^ee  |    Upon  a  re- 
claiming under  a  will  two  shares  of  a  fund ;  one  hi  her  ference  to  the 
own  right;  the  other  as  administratrix  of  her  son  Charles  Master  as  to 

Lee,  upon  the  presumption  of  his  death.  f*®*  ®f  • 

person's  death. 

By  a  decree  pronounced  at  the  RoUs  an  inquiry  was  directed  [  606  ] 
as  to  the  fact  of  the  death  of  Charles  Lde.    Upon  that  ques-  only strting  the 
tion  the  Master  did  not  draw  any  conclusion :  but  the  report  ciroamstances, 
stated  the  circumstances;  that  Charles  Lee  ytmi  to  America  \  vis.  absence 

that  abroad  four* 
teen  years 

without  any  acooont  of  him,  bat  not  drawing  the  conclasion,  it  was  re- 
ferred back  to  the  Master  to  state,  whether  he  was  dead  at  the  time,  when 
administration  was  granted ;  especially  as  two  years  more  had  elspsed 
since  the  report. 
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that  upon  his  arrival  there  a  letter  was  received  from  him: 
and  that  since  that  period^  which  was  fourteen  years  before 
the  date  of  the  report,  he  had  not  been  heard  of.  Since  the 
date  of  the  report  two  years  more  had  elapsed.  No  reason 
appeared^  why  he  should  not  havs  been  heard  of,  if  living. 

Mr.  RomitttfBXii  Mr.  Steele,  in  support  of  the  Petition. 
.  Under  the  statute  of  Charles  II  (64),  seven  years  are  suf- 
ficient to  raise  a  presumption,  that  a  person,  upon  whose  life 
a  copyhold  is  held,  is  dead.  The  Court  may  proceed  by 
analogy  to  that;  and  accordingly  in  Thorn  v.  Rolfe  (65)  a 
person  was  presumed  dead,  because  not  heard  of  for  seven 
years.  In  Dixon  v.  Dixon  (66)  the  Court  also  acted  upon 
such  a  presumption;  and  though  the  time  in  that  instance 
was  twenty-five  years,  no  time  has  been  fixed. 

Mr.  Lloyd  and  Mr.  Hart,  for  the  Defendants. 
In  Dixon  v.  Dixon  the  Master,  as  in  this  case,  not  having 
drawn  a  conclusion,  the  Master  of  the  Rolls  sent  it  back  to 
him  to  draw  a  conclusion ;  which  being,  that  the  person  was 
dead,  the  decree  was  made  upon  that. 

Lord  Chancellor. 
The  evidence  is  strong  in  favor  of  this  presumption.  But 
I  approve  what  I  understand  to  have  been  always  Lord 
Ahanley's  course,  to  make  the  Master  draw  the  conclusion. 
It  is  singular,  that  the  Court  should  send  such  a  question  to 
the  Master,  and  that  he  should  send  it  back  to  the  Court 
But  in  this  instance  if  I  should  determine  it,  it  would  be  rash; 
for  above  two  years  more  have  elapsed  since  the  report;  and 
how  can  I  know,  that  in  that  time  some  information  might  not 
have  been  obtained ;  which  if  it  was  now  before  the  Master, 
might  induce  him  to  form  a  conclusion  one  way  or  the  other. 
At  least  the  addition  of  two  years  would  make  the  presump- 
tion stronger. 


1802. 


Lbb 

WlLLOCK. 


(64)  \9Cha.  II.  c.  G. 

(65)  Dy.  185.  a.  Moor.  14.  Anders.  20. 
(06)  3  fro.  C.C.  510. 
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Lard  Chancbllor.  1602. 
I  am  quite  satisfiedi  I  cannot  grant  the  prayer  of  this  pe-  ^^^^ 
tition  in  the  full  extent,  upon  considering  such  circumstances  j^^^ 
as  are  stated  to  me.   First,  the  Master  has  not  executed  the  v. 
order.    He  ought  to  have  drawn  the  conclusion.    Next,  the  Willock, 
order  is  not  quite  right;  for  the  issue  of  fact  to  be  tried, 
before  this  petition  can  succeed,  is,  whether  Charles  Lee 
died  befpre  the  letters  of  administration  were  taken ;  for 
if  he  cannot  be  presumed  dead  before  that,  I  shall  not 
have  a  proper  representative  before  the  Court.     It  must 
therefore  go  back  to  the  Master  to  say,  whether  Charles 
Lee  was  dead,  when  the  petitioner  became  his  personal  re- 
presentative. 


Rolls. 

SINCLAIR  V.  HONE.  1802. 

Feb.  Iff. 

JY^LLIAM  SINCLAIR,  by  his  will,  dated  the  30th  of  ACodicflex- 

January,  1795,  after  directing  his  funeral  expences  and  pressed  in  the 

debts  to  be  paid  with  all  convenient  speed  after  his  decease,  •^•"^ 

gave,  devised  and  bequeathed  to  his  wife  Augusta  Sinclair  j***^^^ 

one  moiety  of  all  the  real  and  personal  estate  he  should  ,    .  !     . . 

*^     ■  .he  joms  his 

die  possessed  of  to  hold  to  her  and  her  own  use,  subject  ^-f^ 

in  the  event  of  her  marrying  to  the  payment  of  1000/.,  for  cuted  after 
the  benefit  of  the  children  he  might  have,  as  therein  men-  their  separa- 
tioned.    Then,  after  a  farther  provision  for  children,  in  case  tioa  iu  the 
he  should  not  have  a  child  living  by  his  said  wife  at  the  time  Indies 
of  his  decease,  or  to  be  bom  after  his  decease,  or  having  issue  ^P®** 
by  her  they  shall  all  happen  to  die  before  any  of  them  shall 
attain  twenty-one,  or  be  married  with  consent,  as  aforesaid,  j^^^  voyage 
then  and  in  such  case  he  directed,  that  upon  the  decease  of  being  pre?ent- 
die  survivor  of  his  chUdren  500/.  of  the  last  bequest  ( the  ed  by  accident, 
1000/.  charged  for  his  children  in  the  event  of  his  widow's  he  joined  her: 
marriage)  should  be  paid  to  his  wife  for  her  own  use;  and  the  to- 
other 500/.  among  the  children  of  his  brothers  John  and  ^re 

^  and  m  Eng- 

Duncan  ,    .  .  . 

/ana,  havmg 

retarned  together;  and  the  testator  having  afterwards  gone  to  Carsica, 
and  thence  to  Lisbon,  died  there.  The  Codicil  was  held  to  be  contingent, 
and  did  not  take  effect  under  the  ci  ream  stances. 

Probate  not  conclusire ;  not  being  refused  except  in  a  plain  case* 


Sinclair 
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1809.  Duncan  Sinclair,  living  at  the  death  of  the  mirAvm  of  his 
children.  Then  after  some  other  legacies  he  gave  all  such 
property  as  he  might  die  possessed  of  over  and  above  aU  that 
Hons.  is  hereby  disposed  of  unto  and  amongst  all  the  childreo, 
which  he  might  have  living  by  his  said  wife  at  the  time  of  his 
£  ^608  ]  ^decease,  together  with  his  said  wife,  the  same  to  be  divided 
amongst  his  said  wife  and  children  in  equal  proportions  share 
and  share  alike ;  and  he  directed^  that  in  case  of  his  death 
during  his  residence  in  the  West  Indies,  and  it  should  be  the 
wffl  of  his  wife  to  remain  there,  his  household  furniture 
should  be  reserved  to  her  for  her  sole  use  and  benefit  for 
her  life,  and  after  her  decease  be  disposed  of.  He  directed 
his  freehold  and  leasehold  lands  and  property  in  Dommica 
to  be  sold;  and  made  some  farther  dispositions  in  fiivour 
of  his  wife  and  his  children  in  the  event  of  his  having 
children. 

The  testator  afterwards  made  the  following  codicil : 

In  case  I  die  before  I  join  my  beloved  wife  Augusta  Sim- 
clair  I  leave  to  her  all  my  property  500Z.  to  my  brother 
Duncan  excepted  to  be  paid  to  him  when  my  beloved  wife 
**  can  spare  it.  Iq  witness  my  hand  in  presence  of  Captain 
John  HaU  and  Alexander  HaU,  this  16th  May  1795.  WU- 
Uam  Sinclair r 

The  testator  died  in  1798 ;  having  never  had  any  issue;  and 
hi  Michaelmas  Term  1799  the  bill  was  filed  by  John  Sinclair 
and  his  children,  and  the  children  of  Duncan  Sinclair,  daim- 
ing  their  legacies,  against  the  testator's  widow  and  her 
second  husband,  and  Duncan  Sinclair,  and  the  executon 
and  trustees. 

The  Defendant  Hone  and  his  wife,  the  testator's  widow, 
insisted  on  the  codicil  as  a  revocation  of  the  will. 

By  a  decree  at  the  Rolls  an  inquiry  was  directed,  whether 
it  waff  the  intention  of  the  testator  at  the  date  of  the  codicil 
to  go  to  England,  and  for  what  purpose,  and  to  return  to 
Dominica  at  any  and  what  time,  and  under  what  circum- 
stances ;  or  whether  it  was  his  intention,  that  his  wife  should 
follow  and  join  him  in  England,  or  elsewhere  under  any  and 
what  circumstances. 

The  Report  stated,  that  the  testator  at  the  time  of  making 
his  will  and  for  many  years  preceding  was  storekeeper  to  his 

Majesty's 


Sinclair 
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Majesty's  Board  of  Ordnatiee  in  the  island  of  Dommca; 
where  he  had  fixed  his  residence.  At  the  date  of  the  codicil 
it  was  his  intention  ^  to  leave  his  wife  at  Daminica^  and  go 
to  England  for  the  purpose  of  obtaming  promotion  in  the  Honb. 
Ordnance  Department,  and  also  with  a  view  to  recover  or  [  *609  ] 
secure  the  payment  of  a  debt  of  2000/.  and  upwards ;  and 
it  was  his  intention  to  return  to  Dominica  and  join  his  wife 
at  his  residence  there,  when  he  had  finished  his  business  in  ^ 
England^  unless  his  promotion  had  been  elsewhere  than  at 
Dominica  or  in  the  West  Indies;  in  which  case  it  is  thought, 
the  testator  would  not  have  gone  back  to  Dominica;  but 
would  have  required  his  wife  to  foOow  and  join  him  in  Eng- 
kmdf  or,  wherever  else  he  had  obtained  promotion  and  a 
permanent  situation.  With  the  aforesaid  intention  he  took 
leave  of  his  wife  and  family;  and  proceeded  to  the  place, 
whence  the  packets  sailed  for  England ;  and  while  there  and 
in  hourly  expectation  of  embarking  he  made  the  codicil.  The 
packet  by  accident  sailing  without  him,  he  endeavoured  to 
overtake  her;  but  could  not;  in  consequence  of  which  he 
returned  to  his  house ;  where  he  lived  with  his  Wife  and  family 
during  his  subsequent  residence  in  the  island.  In  the  course 
of  the  ensuing  3rear  the  testator  and  his  wife  went  together 
to  England,  and  took  a  house  and  Uved  at  Shooter's  Hill 
some  time;  when  the  testator  getting  the  appointment  of 
Ordnance  Storekeeper -in  Corsica  repaired  to  that  island  about 
April  1796;  leaving  his  wife  resident  at  his  dwelling-house  at 
Shooter* 9  Hill.  On  the  evacuation  of  Corsica  he  was  ordered 
to  Lisbon  with  the  troops;  whither  he  went;  and  was  at 
length  appointed  Commissary  and  Pajonaster  to  the  Artillery 
serving  with  the  army  in  Portugal;  and  shortly  after  ob- 
taining such  promotion  died  suddenly  at  Lisbon. 

The  cause  coming  on  for  farther  directions  upon  this  Ke- 
port,  the  only  question  was  upon  the  construction  of  the 
codicil;  whether  under  the  circumstances  disclosed  by  the 
Report  it  revoked  the  will. 

The  codicil  was  proved  in  the  Ecclesiastical  Court. 

Mr.  Piggott  and  Mr.  Alexander,  for  the  Plaintiffs. 
The  codicil  from  the  time  the  testator  joined  his  wife  be- 
came totally  ineff*ectual.   The  Defendants  must  contend,  that 

the 
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1802.       the  words    in  case  I  die  before  I  join  my  belored  wife**  mdiBitf, 

in  case  he  dies  absent  from  his  wife.   It  is  impossible  to  resist 

these  plaioy  direct,  words^  .in  *  effect  a  condition  precedent 

HoNB.  Suppose,  he  had  died,  while  they  were  living  at  Shooters 
[•610]  jjiif, 

Mr.  Richards,  Mr.  Romillys  Mr.  Greenwood,  and  Mr.  Hmb' 
bersiy,  for  the  Defendants. 
.  This  case  is  not  like  Parsons  v.  Lanoe  {Gn)\  in  which 
Lord  Hardwicie  considered  the  will  as  merely  a  provisional, 
contingent,  disposition.  This  testator  was  about  to  undertake 
a  voyage  for  the  purpose  of  soliciting  promotion ;  which  was 
prevented  by  an  accident.  He  had  not  departed  firom  her  tor 
England  at  that  time.  He  had  not  therefore  left  her.  They 
came  tpgether  to  England*  They  Uved  here  together.  Then 
he  goes  to  Corsica ;  then  to  Lisbon ;  and  there  he  dies.  It 
is  not  to  be  contended,  that  the  words  mean  in  case  of  any 
absence :  but  the  object  was  his  death  in  the  first  absence^ 
that  should  take  place  after  the  execution  of  that  codidL 
The  words  import  present  gift.  The  rational  construction  is, 
that  this  is,  not  a  contingent,  but  an  absolute,  disposition  by 
a  man  foreseeing  the  event  of  not  joining  his  wife  again ;  and 
the  construction  may  be,  least  he  should  never  join  her.  It 
is  not  immaterial,  that  the  Ecclesiastical  Court  have  granted 
probate  of  this  instrument. 

Mr.  Piggoit,  in  Reply,  was  stopped  by  the  Court. 

The  Master  of  the  RoLts. 
There  is  nothing  in  the  objection  upon  the  probate  of  this 
codicil  granted  by  the  Ecclesiastical  Court.  That  is  evident 
from  the  inquiry,  that  was  directed.  I  do  not  say,  there  may 
not  be  a  case,  in  which  it  would  be  the  duty  of  that  Court  to 
reftise  probate ;  where  the  objection  was  so  plain,  that  tlieie 
could  be  no  doubt ;  as  in  the  case  of  Parsons  v.  Lanoe ;  where 
it  was  clear,  that  he  had  returned.  In  such  a  case  the  Eccle- 
siastical Court  might  refuse  probate :  the  paper  being  clearly 
not  intended  to  have  effect  in  the  event,  that  happened.  But, 
where  there  is  a  doubt,  to  say,  they  may  reftise  probate, 

merely 

(07)  1  Vet.  189. 
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merely  because  in  one  possible  event  the  instrument  may 
left  inoperative^  cannot  be  maintained.  Upon  that  ground 
they  would  try  every  case  upon  the  effect  of  a  codicil.  In 
the  case  of  double  legacies  the  second  may  be  only  repetiti^il. 
If  that  is  determined,  the  codicil  operates  nothing.  The 
Ecclesiastical  Court  are  not  to  *take  upon  themselves  the  de- 
cision of  that  question,  before  they  grant  probate.  This  there- 
fore is  totally  different  from  the  case  supposed  by  Lord  Hard' 
wicie,  in  Parsons  v.  Lanoe.  But  if  I  had  more  doubt  upon 
it,  after  this  decree,  when  it  is  stated,  that  the  ' objection  was 
made,  and  over-ruled,  I  would  let  the  party  take  some  other 
c»otirse^  of  appealing  against  this  decree,  as  containing  "a 
nugatory  reference. 

Then,  as  to  the  construction  of  this  codicil,  oiie  view, 'that 
has  been  taken  at  the  bar,  would  dispose  of  it  at  once ;  that  it 
contains  no  condition ;  but  is  an  absolute  and  immediate  be- 
quest ;  that  the  meaning  is,  that  the  testator  now  being  about 
to  proceed  upon  the  voyage  now  gives  his  wife  the  whole. 'of 
hia  fortune.  That  would  be  inftniltely  too  violent  a  construc- 
tion. The  words  are  words  of  as  positive  and  express  'con- 
dition as  can  be.  The  question  is  only,  whether  a'contingiency 
exbts  or  not;  and  I  am  of  opinion,  there  was  condition  and 
contingency.  Then  has  it  happened  ?  I  wished  to  have  heard 
distinctly  stated,  by  what  motives  the  testator  is  suppo^  to 
have  been  actuated ;  for,  if  a  clear  and  distinct  intention  ap- 
pears, the  Court  would  go  a  great  way  to  carry  it  into  effect, 
though  perhaps  not  in  words  very  accurately  expressed.  But 
if  the  Court  is  left  at  a  loss  for  the  intention,  there  is  a  neces- 
sity for  abiding  by  the  words ;  for  there  is  no  motive  for  de- 
parting from  them.  This  is  an  absurd  condition  on  the  face 
of  it ;  and  no  satisfactory  reason  has  been  assigned  by  any  one 
for  giving  his  wife  the  whole  of  his  fortune,  if  he  dies  absent 
^m  her,  and  only  a  part,  if  he  lives  to  join  her.  But  he 
chose,  and  had  a  right,  to  make  that  condition,  however 
absurd.  If  no  motive  can  be  discovered,  I  must  abide  by  the 
letter  of  the  condition.  This  is  suppcised  to  be  the  same  as  if 
the  testator  had  set  down  by  his  wife  to  make  this  codicil: 
but  it  appears  from  the  Report,  he  had  left  her,  and  for  a 
continuance,  as  he  supposed ;  and  a  voyage  was  to  intervene. 
Separated  from  her  under  those  circuinstances  he  makes  this 
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1MS#  codiciL  But  he  does  join  her,  it  is  true,  in  the  «uii^  UiwaL 
SiMCLAift        ^  ^^y*g^      contemplation  of  whidi  he  makes 

9^  this  codicilj  never  took  place.  But  then  what  is  the  ease  l 
SoH^  am  to  represent  to  myself,  in  which  he  would  have  said,*  die 
contingency  had  happened ;  for  if  it  has  not  happened  by  his 
joining  her,  could  this  have  become  ever  contingent?  It  is 
[  ^612  ]  supposed  to  mean  the  first  ^separation,  that  may  take  place: 
but  it  is  dear,  he  had  not  in  contemplat'ion  any  future  separa- 
tion. He  was  not  thinking  of  a  voyage  to  Corsica,  or  a  voy- 
age to  be  niade  twenty  years  afterwards.  The  argument 
would  be  just  as  good,  if  he  had  given  up  his  intention  of 
going' to  England  altogether;  and  had  lived  twenty  years  with 
her  upon  the  island ;  and  had  then  made  a  voyage.  Tbst 
would  have  been  in  some  respects  a  stronger  case  tluin  this; 
for  it  would  have  been  leaving  her  upon  the  island,  and  a 
recurrence  to  the  same  circumstances.  But  this  is  totally  di& 
fereht.  He  joins  her;  Kves  with  her;  and  then  takes  anew 
voyage.  Can  I  apply  the  codicil  to  that  new  voyage;  taking 
it  upon  the  strict  words  ?  At  least  it  must  have  been  upon  the 
same  sort  of  case.  This  is  a  case  he  never  thought  of.  Not 
knowing,  what  he  meant,  I  must  abide  by  the  words ;  and 
then  the  condition  has  happened;  and  the  codicil  therefort 
does  not  take  effect. 

Consequently  the  account  must  be  taken  according  to  the 
prayer  of  the  bill. 


1809. 
Jan.  mk. 
Feb.9*h. 
No  order,  that 
a  Plaintitr  re- 
siding abroad 
shall  give  se- 
curity for 
costs,  where 
there  are  co- 
plaintiffs  re- 
siding jp  Eng- 
land. 


WALKER  p.  EASTERBY. 

^N  order  waa  obtained  by  the  Defendant,  as  of  course  bjr 
petition  at  the  Rolls,  tiiat  the  Plaintiff*  Walker,  who  it- 
sided  in  Guermey,  should  give  security  for  costs,  and  that  ii 
the  mean  tim^  the  proceedings  should  be  staid. 

The  Defendant  was  prbceeding  by  attachment  in  the  Mayor*i 
Ooutt  according  t6  the  custom  of  London,  for  a  balance  of 
180/.  in  the  hands  of  the  other  two  co-plaintiffs,  Le  MtPh 
riers,  belonging  to  Walker.   The  bfll  prayed  an  injunctioB. 
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Mr.  Steele,  for  the  Plaintiffs  I809. 
Moved,  that  the  order  should  be  discharged;  insistiogy  -a^^^ 
that  this  was  never  done  in  such  a  case ;  where  there  wer^  . 
more  Plaintiffs  than  one,  and  the  others  resided  in  Englqnd^  Eastbrby. 
and  in  this  instance  in  London. 


Mr.  Wetherell,  in  support  of  the  order,  said,  the  Le  Mesu- 
rierSf  being  merely  the  Garnishees,  were  only  nominal  Plain- 
tiffs. 

There  was  a  difference  of  opinion  in  the  Register  s  Office 
as  to  the  practice.  One  of  the  Registers  said,  there  was  no 
instance  of  an  order  upon  one  of  the  Plaintiffs  only  to  give 
security  for  costs. 


[613] 


Lord  CHANCELLoa  observed,  that  the  Defendant  has  se- 
curity for  his  costs  against  each  of  the  Plaintiffs  ( 68 ). 


The  motion  liaving  stood  over,  that  the  practice  might  be 
ascertained,  the  Lord  Chancellor,  referring  to  an  instance  (69), 
in  which  Lord  HarduAcke  in  1755  under  similar  circumstances 
discharged  the  order  without  costs,  made  the  same  order  in 
this  case. 


(68)  JJayd  V.  Makeam,  ante,  146. 

(69)  Wintharp  v,  Rtnfal  Exchange  Amranee  Company,  1  Diek. 
282.  7  roifii^  807.  See  the  note,  1  Ball.  4-  Beat.  669,  and 
Beames  on  Cotti,  178,  as  to  Security  for  Costs. 


HEATH,  Ex  parte. 

Feb.  6M,  Qtk. 

PARCEL  of  cheese,  to  the  amount  of  about  400/.,  was  Bankrupt's 
suppUed  by  the  petitioner  on  account  of  the  bankrupt,  certificate  shall 
The  bankruptcy  taking  place  soon  afterwards,  the  petitioner      ^  ^ 
got  possession  of  the  cheese,  before  it  reached  the  bankrupt;  ^^^^  ^  f'^f  * 
and  insisted  upon  a  right  to  stop  it  in  transitu  (70).   The  ^^n'^^gh^' 

wsignees  ^  ^ 

(70)  Liekbarrow  v.  Maton,  2  Term  Rep.  63.  tranntu,  an 

opporiuniyr  of 
proviag,  in  case  he  should  fail  in  Us  aotiM. 
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1802.       assignees  contended,  that  uhdet  the  circumstances  it  could 
hot  he  stopped  in  transitu ;  and  ofieired  to  let  him  prove  under 
„  '  the  Commission ;  which  he  refused.    An  action  was  brought; 

which  was  likely  to  he  tried  in  about  three  weeks. 

Under  these  circumstances  the  t>etition  prayed,  that  the 
bankrupt's  certificate  may  be  staid;  in  order  that,  if  the 
petitioiler  should  fail  in  the  action,  he  may  have  an  oppor- 
timity  of  proving  his  debt. 

The  Lord  Chancellor  doubting,  whether  the  certificate 
could  be  staid  at  the  instance  of  a  person,  who  according  to  the 
[  ♦GH  ]     ^  right  he  now  insists  upon  is  no  creditor,  the  petition  stood 
over  for  the  purpose  of  endeavouring  to  find  an  instance. 

Mr.  Cox,  in  support  of  the  petition,  not  being  able  to  pro* 
duce  an  instance,  the  Lord  Chancellor  refused  to  make  the 
order. 


1802. 
Feb.  etk. 
General  in- 
spection of  a 
bankmpt's 
books,  for  the 
purpose  of 
getting  rid  of 
the  certificate 
by  proving 
gambling 
transactions, 
refused. 


MAWSON,  Ex  parte. 

'JpHE  object  of  this  petition  was  to  get  rid  of  a  bankrupt's 
certificate;  suggesting  gambling  transactions;  and  for 
this  purpose  praying  an  inspection  of  all  the  bankrupts 
books.  The  Lord  Chancellor  had  ordered  the  Secretary  for 
bankrupts  to  look  into  the  books  for  a  particular  instance 
suggested :  but  it  was  not  found. 

Mr.  Johnson,  in  support  of  the  petition,  pressed  for  farther 
inquiry,  or  at  least  an  affidavit,  that  the  books  contained 
nothing  of  that  kind. 

Lord  Chancellor. 
Hiis  18  a  point  of  great  delicacy.   A  man  gets  his  €»• 
tificate ;  and  a  creditor,  who  will  have  nothing  to  do  ^th  the 
Commission,  desires  to  see  all  the  books,  in  order  to  defeat 
the.  certificate  in  this  way. 

Another  point  is,  whether  you  have  not  slipped  your  time. 
I  doubt  very  much,  when  the  certificate  has  been  allowedi 

and 
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and  has  its  legal  effect,  whether  a  person,  no  creditor  under 
the  Commission,  can  come  in  this  way  for  a  discovery,  to* 
obtain  which  he  may  file  a  bill.  I  do  not  think,  you  can  get 
'rid  of  a  certificate,  that  has  been  obtained,  in  every  case, 
n  which  you  can  stay  (71)  a  certificate. 

(71)  Ex  parte  Henderson,  Buck,  557. 


1802. 


Mawson, 
Exparie, 


VALE  V.  DAVENPORT. 

■"JPON  a  sale  before  the  Master, — Walter  was  reported  the 
best  bidder  at  1050/. 

Mr.  Westcote,  on  behalf  of  the  Purchaser,  and— Gr{^/A, 
moved,  that  Griffith  may  stand  in  the  place  o{  Walter;  and 
that  Walter  may  be  at  liberty  to  pay  the  money  into  Court  in 
the  name  of  Griffith,  and  may  be  let  into  possession  from 
Christmas  last. 

The  motion  was  made  on  affidaidt  of  service  of  notice  upon 
the  Plaintiff  and  Defendant. 


[  615] 
1802. 

Feb.  6IA. 
One  pur- 
ohasernotfub- 
stitoted  for  an- 
other wilhoot 
affidavit,  that 
there  is  no  un- 
derhand bar- 
gain. 


The  Lord  Chancellor  said,  that  would  not  do  without 
an  affidiEivit,  that  there  is  no  underhand  bargain  between 
them  (72). 

(72)  Ri^hn  V.  M*Namara,  ante,  51$. 


GREATOREX  r.  CARY. 


Rolls. 
1802. 
Feb.  Bth. 

gAMUEL  GREATOREX  by  his  wiH,  duly  executed  to    A  widow  not 
pass  real  estate,  gave  and  bequeathed  to  his  wife  the  sun|  P'**  ^  election 

of  ISOLper  annum  so  long  as  she  should  continue  his  widgw 

J  •  1        1    1.*  1.     •  J  1        1.    J   •   J  I.*  dower  and  an 

and  unmarried;  and  which  said  annual  sum  he  desired  hia  .  ^. 

annuity  by  the 

8^d  executors  would  pay  her  half  yearly  out  of  the  produce 

9^  husband. 

Fpr  that  the  claim  of  dower  must  be  inconsistent  with  the  Will. 
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1S02« 


Grbatorbx 
Cart. 


of  his  real  and  personal  estate;  which  personal  estate  h* 
desired  might  be  placed  out  at  interest  to  assist  his  real  estate 
in  the  payment  of  such  annuity^  or  so  much  of  his  personal 
estate  as  should  be  necessary  for  that  purpose;  and  he  desired^ 
that  the  first  payment  of  the  said  annuity  should  be  made  six 
months  after  his  decease. 

The  testator  also  gave  and  bequeathed  to  his  wife  all  his 
household  goods  and  furniture^  with  all  his  plate,  linen,  and 
china,  to  and  for  her  own  use  and  benefit ;  and  in  the  event 
of  his  dying  without  leaving  any  child  be  gave,  devised,  and 
bequeathed,  all  the  residue  of  his  real  and  personal  estates 
unto  his  sister  Ann  Baker,  her  heirs  and  assigns  for  ever. 


[  616  ]  The  bin  was  filed  by  the  testator's  widow ;  claiming  die 
annuity  under  the  will  and  also  her  dower  and  freebench; 
and  the  accounts  having  been  directed,  the  point  came  ha 
upon  farther  directions. 

The  Report  ascertained  the  rental  of  the  testator^s  firee- 
hold  lands,  at  100/.  a  year ;  and  that  by  the  custom  of  the 
manors,  of  which  the  copyhold  estates  were  held,  there  was 
no  freebench. 


(73)  Mr.  Lloyd  and  Mr.  T/tomsofi,  for  the  Plaintiff,  in- 
sbted  upon  the  cases  of  French  v.  Davies{74f\  Strakan  v. 
Sutton  ( 75  ),  and  particularly  Fortter  v.  Coot  ( 76 ). 

Mr.  Piggotty  for  the  Defendant,  attempted  a  distinction; 
that  in  this  case  the  testator  made  the  whole  of  his  property 
one  fund. 

The  Master  of  the  Rolls. 
I  do  not  see,  how  this  case  can  be  distinguished  firon 
Forster  v.  Cook.  The  estate  in  that  case  was  given  to  trustees 
upon .  trust  to  pay  the  aimuity  to  the  wife :  in  this  it  is  givpi 
directly  to  her.  The  question  in  all  these  cases  is,  whetbcf 
the  testator  meant  to  give  away  his  wife's^  dower ;  which  he 
could  not  do  directly.  For  that  it  must  be  seen  clearly,  that 
he  meant  to  dispose  so,  that,  if  she  should  claim  dower,  it 

would 

(73)  Ex  Pelatiane.  (76)  Ante,  Vol.  Ill,  240. 

(74)  Ante,  Vol.  II,  67-2.  (76)  3  Bra.  C.  C.  347. 
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wimid  disappoint  the  will.  It  must  appear,  that  there  k  a 
repugnancy.  Upon  the  whole  I  am  clearly  of  opinion^  that 
the  Plaintiff  is  entitled  to  dower  (77). 

(77)  Couch  T.  Stratian,  ante,  cases  collected  in  Mr.  Sandert't 
YoL  IV,  391.  Boynton  v.  Boyn-  note,  2  AiL  426 ;  and  the  notea^ 
ton,  1  Bro.  C.  C.  445 ;  and  other   ante,  Vol.  I,  259,  837.  ' 


1802. 


ouatosex 
Caby. 


At  the  end  of  Hilary  Term,  in  consequence  of  the  death 
of  Lord  Clare,  Sir  John  MitforDi  having  resigned  the 
Chair  of  the  House  of  Commons,  succeeded  Lord  Clars  at 
Lord  Chancellor  of  Ireland ;  and  was  created  a  Peer  of  the 
United  Kingdoms  by  the  title  of  Baron  Rsdesdalb^  of  IUde§* 
dalCf  in  the  County  of  Northumberland. 


HUGHES,  Ex  parte. 
LYON,  Ex  parte.  [  gl7  j 

In  the  Matter  of  DumbeU.  ^802. 

Jmo  eth,  Bth. 

JOHN  D  UMBELL  was  concerned  with  sereral  other  per-    Sale  by  as- 

sons  in  a  bank  at  Stockport ;  and  was  also  a  separate  signees  iinder 

trader.   In  1793  a  separate  Commiission  of  Bankruptcy  issued  •  bankroptcy 

against  hun;  and  the  petitioner  Thomas  Lyon  and  Crossfield      •iction  to 
1.  one  of  the  cre^ 

were  chosen  assignees.  ditors 

The  Stockport  bank  being  insolvent,  in  1794  an  agreement  ^i^^^j  ^^^^ 

took  place  between  the  creditors  of  the  bank,  the  partners  in  ^^uliei  as  to 

the  bank,  and  the  assignees  of  the  bankrupt  Dtcmdeff;  and  the  mode  of 

it  was  agreed  among  other  things,  that  the  joint  property  the  sale,  and 

should  be  conveyed  to  trustees  for  the  benefit  of  the  joint  contrary  to  an 

creditors  ;  » 
Receiver 

shoald  be  appointed  to  sell :  another  sale  was  directed :  the  estate  to  be  put 
up  at  the  aggregate  amount  of  the  purchase-money  and  the^  sam  laid  out  in 
substantial  improvements  and  repairs ;  which  were  to  be  allowed  in  case 
of  a  sale  at  an  advance  :  bat,  if  no  farther  ^bidding,  the-  purchaser  to  be 
held  to  his  purchase. 

Assigoce  of  a  bankrupt,  instead  of  selling  |he  estate  taking  a  lease  him* 
self,  is  answorable  for  profit  or  loss. 


mi 
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1802.       creditors;  and  the  assignees  under  the  Commission  agaaiit 
^^^^^      Dumbell  should  out  of  his  separate  estate  in  the  first  place 
juartJ.     P*y  15,009/.  for  the  use  of  the  joint  creditors: 

LTON9  ^b^y  ^^^^     P^y  DumbelTs  separate  creditors  S0#.  in  the 

Exports,  poimd  and  interest;  and  to  apply  the  surplus  in  pajrmentof 
the  partnership  dehts.  Deeds  were  executed  accordingly. 
The  assignees  of  Dumbell  neglected  to  pay  the  15^009/.;  and 
in  other  respects  misconducted  themselves ;  and  the  joint  cre- 
ditors being  dissatisfied  with  them,  and  also  with  the  conduct 
of  the  trustees,  to  whom  the  joint  property  had  been  con- 
veyed, filed  a  bill  to  have  the  trusts  carried  into  esrecution. 
In  1799|  no  decree  having  been  made,  Mangles  was  by  con^ 
sent  appointed  receiver  of  the  joint  property ;  with  power  to 
sell. 

The  separate  property  of  Dumbell  consisted  partly  of  die 
reversion  of  some  c6m  mills  at  Warrington,  and  of  some 
..leasehold  cotton  mills.  At  the  date  of  the  bankruptcy  the 
cotton  mills  were  of  great  value :  and  might  have  been  sold 
for  a  considerable  sum:  but  the  assignees  neglecting  their 
duty,  the  mills  were  greatly  diminished  in  value ;  and  woe 
daily  growing  worse.  After  yarioi|s  applications  both  in  the 
cause  arfd  the  bankruptcy  an  order  was  in  April  1800  made 
in  the  bankruptcy,  upon  the  petition  of  the  bankrupt, 
appointing  a  receiver  of  DumbelTs  separate  propex^; 
i  *^}^  }  ^  ^^^^  4unpctioi?  to  sell,  and  to  bring  the  profluee  in$o  the 
bank.  This  order  w^  not  pursued;  but  it  wi|8  agreed 
between  the  solicitor  fqr  the  joint  creditors  afid  Mayer,  di^ 
solicitor  for  DumbelTs  assignees,  with  the  privity  of  the  ai- 
signees,  that  the  cpttpn  and  com  mills  should  be  sold  imme- 
diately by  Skynnef  and  -{^j^e  by  f^uption ;  and  they  were  ac- 
cordingly advertised  for  thie  5t|i  of  August^  1800,  On  that 
day  Lyon,  the  assignee,  and  Mayer,  the  solicitor,  came  fipooi 
Warrington ;  and  attended :  but  as  the  sale  of  the  com  miSs 
was  put  of£  in  opposition  to  their  wishes,  they  were  desirom 
of  preventing  the  sale  of  the  cotton  mills ;  and  with  that  view 
proposed,  that  they  should  be  put  up  at  SOOO/.,  a  sum  fir 
exceeding  the  value.  The  solicitor  and  those  concerned  for 
the  joint  creditors,  and  also  for  several  of  the  separate  cre- 
ditors of  Dumbell,  were  satisfied,  that  they  were  not  worth 
much,  if  ^ny  thing,  more  than  ^/OOOl.;  ^nd  proposed  that 

they 
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they  aliould  be  put  up  at  that  sum.  Pending  this  discussion 
in  a  private  room,  a  little  previous  to  the  hour  of  sale, 
Mr.  Huglies^  the  principal  joint  creditor  of  the  Stockport 
hank,  viz.  to  the  amount  of  above  19,000/.,  went  into  the 
room;  and  being  informed  of  the  difference,  and  asked  his 
opinion,  said,  he  vrould  abide  by  what  Mr.  Dyke  thought 
right ;  who  having  heard  both  sides  was  of  opinion,  that  the 
premises  ought  to  be  put  up  at  SOOO/. ;  and  Hughes  assented. 

The  cotton  mills  were  accordingly  put  up  at  2000/. ;  with  a 
declaration,  that,  if  any  one  advanced  upon  that  sum,  they 
would  be  knocked  down  to  him.  Several  persons  were  in 
the  room ;  and  Lyon  and  Mayer  among  them«  After  a  con- 
siderable time,  no  one  bidding,  Hughes  advanced  10/.,  an^ 
was  declared  the  purchaser.  No  objection  was  then  taken 
by  Lyois  and  Mayer:  but  they  afterwards  signified,  that  they 
should  not  acquiesce  in  the  sale.  Though  they  both  live  at 
Warrington^  they  permitted  Hughes  to  take  possession  of 
^  mills  without  interruption,  and  to  lay  out  large  sums  in 
repairs  and  lasting  improvements.  In  September  following 
Mangles  wi»  appointed  receiver  of  DumbelFs  separate  pro^ 
per^;  and  approved  the  sale  to  Hughes;  and  was  satisfied, 
that  2000/.  was  as  much  as  .the  property  was  worth.  The 
asaigpe^s  refusing  to  deliver  an  abstract  toHugheSf  to  enable 
him  to  complete  his  purphase,  be  in  December  1800  applied 
if^  the  cause  fi)r  an  abstract. 


618 


Hughes^ 
Ex  parte. 
Lyon, 
Ex.parie. 


The  Lord  Chancellor  directed  that  motion  to  stand  over;  [  619  ] 
JO  order  that  the  assigpees  might  present  a  petition  in  the 
bankruptcy,  A  petition  was  accordingly  presented  by  Lyon, 
the  acting  assignee ;  the  object  of  which  was  to  set  aside  the 
sale  and  to  have  the  cotton  mills  re-sold  before  a  Master; 
suggesting  collusion  between  Hughes  and  the  SoBcitor  for  the 
joint  creditors ;  who  were  concerned  in  the  sale.  Another' 
petition  was  presented  by  the  separate  creditors  of  DumbeUi 
praying,  that  other  mills,  his  property,  may  be  sold. 

The  Xrori/ Chancellor  (78)  ordered,  tl^at  the  sale  should 
be  set  aside ;  and  that  a  re-sale  should  take  place  before  the 
Master;  and  made  no  order  upon  an  application  of  the 

Counsel 

(78)  LordAosf/^. 


6id 


1802. 

BUGHBS, 

JBxjwrte. 

Lyon, 
Bsc  pttrtt* 
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Counsel  for  Hughes  for  an  allowance  for  repairs  and  im- 
proyements. 

The  other  petition  was  presented  by  Hughes  to  set  aside 
that  order;  or  otherwise  to  be  allowed  for  repairs  and  lasting 
improvements. 

Mr.  Richards,  Mr.  Alexander,  and  Mr.  Owen,  in  sup- 
port of  the  petition  of  Hughes. 
Upon  the  general  pointy  whether  a  person,  who  has  advised 
the  mode  of  sale,  and  acted  as  agent,  can  be  the  purchaser, 
when  this  sort  of  question  arose  upon  the  purchase  of  s 
trustee  for  creditors,  Lord  Hardwicke  in  Whelpdale  t.  Cook- 
€011  (79)  was  of  opinion,  that  the  sale  should  stand,  if  aflSmied 
by  the  majority  of  the  creditors.    That  was  recognised  in  die 
late  case  of  Campbell  v.  Walker  ( 80) ;  in  which  case  the  rule 
was  laid  down  by  Lord  Almnley  only  to  this  extent ;  that 
primd  facie  the  thing  was  at  an  end ;  not,  that  an  end  nuglit 
be  put  to  it  at  any  time.    If  the  general  proposition  is  pushed 
to  the  extent  now  desired,  it  would  go  infinitely  beyond  any 
thing,  that  has  ever  been  done.   In  M*Emie*a  case  the  per- 
son employed  to  sell  and  to  conduct  the  sale  was  the  po^ 
chaser.    If  all  the  creditors  must  consent,  the  consequence 
would  be  very  unfortunate.    Suppose  out  of  these  seventy 
creditors  sixty-five  were  in  favour  of  the  sale :  the  other 
^  five  might  very  absurdly  oppose  it,  or  from  some  improper 
motive.  .  Upon  the  circumstances  of  this  case  it  is  very  difierent 
fifpm  that  of  a  trustee;  and  here  was  acquiescence.    There  is 
no  pretence,  that  Hughes  was  acting  in  concert  with  the 
Solicitor,  who  was  entrusted  to  sell.    Hughes  is  a  private 
gentleman  of  fortune,  residing  in  Surrey.   These  mills  weft 
no  object  to  him :  but  he  was  a  large  creditor,  tired  with  the 
delays;  and  anxious,  that  the  business  should  be  dosed. 
When  he  entered  the  auction  room  he  had  not  the  most 
distant  idea  of  bidding.    The  sale  was  set  aside  principaOj 
upon  this;  that  the  slight  part  he  had  taken  in  the  priyale 
room  cloathed  him  with  the  character  of  agent,  or  a  person 
employed  in  selling.    At  all  events  he  must  be  allowed  die 
money  laid  out  in  repairs  and  improvements. 


(79)  1  Ves.  0.  SUted  from  the  in  Campbell  v.  Walker. 

Register's  Book,  ante.  Vol.  (fiO)  Aotc,  Vol.  V,  078. 
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Mr.  PembeirtaH,  for  the  creditors  of  the  Siockpari  Bank,  1809« 

expressed  their  wish,  that  the  sale  should  be  confirmed.  -n"^^ 
:  HuoHfia^ 

Exparit* 

Mr.  Man^ld,  Mr.  Uoyd^  and  Mr.  Benyon,  in  support  Lrov^ 
of  LyorCs  petition.  JEr  p9ti9^ 

In  HcM  v.  Noyes  the  sale  was  set  aside  upon  the  mere  dry 
point,  that  the  trustee  could  not  buy ;  though  the  sale  was 
dearly  advantageous.  At  this  sale  there  was  no  other  bidder 
than  Hughes.  He  had  notice,  that  erening,  that  the  sale 
could  not  stand.  Having  notice,  that  it  would  be  impeached, 
it  was  his  own  folly  to  lay  out  money.  The  late  Lord  Chtm* 
cellar  was  struck  with  the  circumstance  of  hb  being  in  com 
aultation  with  these  persons  before  the  sale ;  and  also,  that  he 
acted  in  concert  with  the  Receiver ;  imder  whom  by  the  au*y 
thority  of  the  Court  the  sale  ought  to  have  taken  place. 
Hughes  appears  a  person  consulted,  and  advising  as  to  the 
mode  of  the  sale.  The  sale  also,  as  conducted,  was  a  viola- 
tion of  the  order  of  the  Court.  Lord  Rosslyh  proceeded 
upon  no  other  ground  than  the  situation,  in  which  Hughes 
atbod :  his  own  Solicitor  present,  and  the  parties  contriving 
the  manner  of  selling  the  estate ;  not  upon  the  ground  of  iuh 
dervalue,  or,  that  the  assignees  did  not  concur.  The  reason 
of  the  general  rule,  that  such  a  sale  shall  not  stand,  is  the 
improper  use,  that  might  be  made  of  a  rule  less  strict.  The 
Court  never  can  know  the  Value.  Upon  the  objection  as  to 
the  Receiver,  -there  may  be  a  great  deal  of  management  to 
prevent  a  sale  by  the  Receiver. 


Mr.  Bichards,  in  Reply. 
This  purchaser  is  not  tenacious  of  his  contract;  being  [  6S1  ] 
anxious  only,  that  he  may  not  be  out  of  pocket:  but  the 
creditors  are  in  iavour  of  the  contract;  and  have  aright  to 
retain  it  To  consider  this  question  fairly,  it  must  be  sup- 
posed, that  the  creditors  comphun.  Hughes  was  capable  of 
being  the  purchaser.  He  was  not  a  trustee.  There  is  a 
manifest  distinction  between  a  trustee  to  sell,  and  agents,  ser- 
vants, surveyors,  &c.  A  trustee  is  incapable  of  purchasmg; 
unless  for  the  cestuy  que  trust,  not  only  upon  considerations 
of  general  policy,  but  from  the  nature  of  the  thing.  In  the 
common  case  of  a  trust  to  sell  for  the  payment  of  debti^,  6r 

for 
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1802.  for  a  distribution  among  infants,  he  must  continue  a  troslee 
v.*v^        for  those  purposes.    He  cannot  discbarge  himself  by  his  ami 

„   , '     act.    In  that  case  it  would  be  absurd  to  suppose,  he  could 

l^Yorg  ^  ^  himself.  While  the  estate  is  in  him,  his  character  of 
JBjfpMe,  trustee  continues.  In  point  of  law  therefore  it  is  impossiUe 
fpr  him  to  purchase ;  and  the  consideration  he  gives  is  not 
material.  But  the  case  of  an  agent  is  very  difietent ;  and  if 
the  transaction  is  fkir,  no  advantage  taken,  and  he  has  given 
more  than  any  other  man  will  give,  the  Court,  though  looldi^ 
at  it  with  jealous  eyes,  will  not  set  it  aside.  The  question 
must  always  be,  whether  he  has  dealt  fairly  with  kis  em- 
ployer, The  gi^ound  against .  him  must  be  abuse  of  confi- 
4encet  He  cannot  say,  as  a  stranger  may,  caveant  emptor  et 
vendor^ 

.  No  concealed  knowledge  is  imputed  to  this  purchaser. 
'EfVery  thing  was  communicated  by  the  assignee.  There  wts 
Tfio  possibility  of  misrepresentation  by  him  and  his  solicitor  m 
the  conversation  between  them,  who  residing  at  a  distance' 
(Cpuld  know,  nothing  accurately  of  the  property,  and  the  otlien 
distinctly  acquainted  with  it.  Suppose,  the  sale  to  Hughe$ 
had  taken  place  in  the  private  room,  without  going  to  the 
auction.  It  may  be  prudent,  but  there  is  no  rule  making  it 
imperative  upon  a  trustee  to  sell  by  auction.  In  many  in-' 
stances  the  mode  of  selling  by  auction  would  be  mischievous. 
Many  people  will  not  buy  by  .auction ;  and  property  fie- 
quentiy  will  produce  more  by  private  contract ;  and  even  wxD 
not  sell  by  auction.  In  this  sort  of  case  the  question  must 
always  turn  upon  the  value ;  and  upon  the  evidence  this  sale 
was  at  a  fair  value.  If  a  great  miyority  of  the  creditors  are 
in  favour  of  the  sale,  great  attention  ought  to  be  *  paid  to 
them  ;  and  they  ought  to  be  permitted  to  keep  it  notwidb 
standing  the  opposition  of  one  or  two,  perhaps  very  uniet- 
sonable,  and  from  malice.  The  alleged  notice  by  the  assignees 
was  no  more  than  refusing  at  night  to  perform  a  contract 
executed  in  the  momipg.  They  are  the  persons  now  applying. 
Shall  they  be  heard,  (he  creditors  not  moving?  The  assignees 
even  took  no  step>  till  forced  on  by  an  application  for  the* 
abstract.  It  is  impossible,  that  Hughes  should  not  be  repaid 
the  money  expended ;  by  which  alone  the  property  is  now  of 
apy  value  to  the  ci^itor^. 

> 
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Lord  Chancellor. 
With  respect  to  the  application  of  the  separate  creditcM 
for  a  sale  of  that  property,  with  which  Hughes  has  no  con- 
c«m,  the  bankruptcy  happened  so  long  ago  as  1793.  There 
teeins  to  have  been  a  speculatipli  upon  the  part  of  Ae  bank- 
rupts to  save  the  wreck-  of  their  fortune,  and  upon  the  part 
of  the  assignees  to  promote  their  own  interest ;  and  vrith  that 
view  they  seem  to  have  laid  aside  thfe  law,  and  to  have  acted 
just  as  they  thought  proper ;  entering  into  contracts  singular 
enough  in  their  arrangement.   One  of  the  first  transactions, 
instead  of  a -sale  under  the  Act  of  Parliament^  was  a  demise 
of  these  mills  for  nineteen  years  in  consideration  of  16/000^: 
one  of  these  lessees,  being  one  of  the  assignees  under  the 
Commission,  was  incapable  of  that  character ;  and  if  any 
benefit  has  been  made  by  him  firom  that  situation^  it  will 
follow;  that  he  must  account  for  it;  and  if  he  has  sustained 
a  loss,  he  must  take  the  consequence  of  having  done  an  act 
the  Court  cannot  approve.    The  lessees  subdivided  the  pre- 
mises at  an  annual  rent;  making  ft  profit  out  of  the  bankrupt's 
.  estate  by  these  transactions.  The  bankruptcy  goes  on  through 
a  vast  mass  of  irregular  transaction  to  1801  ^-  and  then  the 
creditors  and  the  bankrupts  begin  naturally  enough  to  com- 
plain, and  state,  that,  as  it  generally  turns  out,  the  manager 
.  ment  of  the  estate  in  this  way  is  likely  to  end  ruinously  to 
all  the  parties.   In  Sir  Qeorge  Colebrooke's  case  the  assignees 
.thought  proper  to  husband  the  estate;  in  liopes,  that  by 
the  event  of  war  or  peace  it  might  be  brought  to  a  better 
market:  a  considerable  number  of  creditors  assenting:  but 
Lord  Thurhno  said,  it. was  not  competent  to  any  body  of 
creditors  to  assent  against  individual  creditors,  however  few 
in. number;  and  ordered  the  estate  to  be  brought  to  sale 
^  forthvrith  ;  and,  as  was  intimated  in  that  case,  I  wish  to  inti* 
mate  in  this,  that  if  any  individual  creditor  stated  distincdy  to 
this  assignee,  that  he  was  dissatisfied,  with  his  conduct,  and 
called  upon  him  to  execute  his  trust  from  time  to  time,  and  if 
the  estate  sold  for  2000/. ;  and  might,  when  the  assignee  was 
so  called  upon,  have  sold  for  7000/.  he  would  be  in  the  peril 
of  answering  the  difference.  * ,  . 


HUGUBS, 

JSrjNH^ 


Assignee  of  a 
bankropt  not 
jnstilied  in  de- 
ferring a  sale  I 
and  in  sach  a 
case,  if  called 
upon  to  sell, 

[♦683]  7?* 

the  peril  of  an- 
swering any 
depreciation. 


.  Upon  the  other  part  of  the  case,  I  do  not  impute  frauci  to 
HvgheSi  even  in  the  view  of  this  Court:  but  it  is  impossible 

to 
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1$04«       to  pennit  him  under  the  circumstance?  to  hold  this  purchase^ 
wv^        On  the  other  hand  the  Court  is  at.  liberty  to  hold  him  tQ:^' 
j^^^     purchase  as  against  himsel£   Upon  a  petition  presente^^^ 
Lt^9      DumbeUf  the  bankrupt,  whose  interest,  it  must.be  remembmt 
&  |¥itit*    ^  considered  as  well  as  that  of  his  creditors,  complaining  of 
all  this  irregular  conduct  in  those,  who  had  the  administnUioB 
of  his  estates,  and  praying  .a  prompt  sale  of  his  separatt 
states,  the  late  Lord  Chancellor  thought,  that  upon  the 
whole  it  was  not  advisable  to  do  what  there  was  ample  ground 
fer,  if  advisable,  to  remove  the  assignees;  but  direGteA  .*np 
ceiver  to  be  appointed,  to  proceed  to  sell  Uie  sepai8|st  cstiMke^ 
aiidto  bring  the  proceeds  into  the  Bank.    This  orj|armadf 
in  AprU  was  baffled  by  delay.   No  receiver  was  appointed  fixr 
a  considerable  period ; .  and  when  appointed,  he  was  a  persoBi 
who  from  connection  with  the  bankrupt  or  some  of  them  would 
have  done  well  in  declining  the  office.    All  parties  bdnf 
bound  by  this  order,  and  having  an  opportunity  of  carTyiiig 
it  into  execution,  think  it  competent  to  them  to  have  Uds 
iali^  in  Augmtf  before  theZforrf  Chancellor  had  ceased  to  sit; 
when  an  application  for  the  purpose  of  sanctioning  the  pro* 
ceeding  might  have  been  made ;  not  even  making  the  ordinary 
condition  in  the  terms  of  the  sale,  that  it  should  be  subject 
to  his  approbation.   The  sale  took  place  under  the  circoBH 
stances  now  stated ;  Hughes  making,  himself  a  party  in  the 
conversation,  that  was  to  determine  the  upset  price.    He  had 
a  considerable  interest ;  and  I  agree,  his  advice  would  have 
been  very  aptly  and  properly  given,  if  he  bad  not  become  a 
bidder.    Persons  from  Warrington  attended  in  the  auction 
room;  who  must  know,  that  he  was.  a  considerable  creditor; 
and  was  advised  with  ;^  and  probably  knew,  tliat  he  had  beea 
consulted  as  to  the  terms,  upon  which  it  shouM  be  put  up. 
{  6S4  ]         The  first  question  is  very  considerable ;  whether  Hughes 
oould'be  permitted  to  bid.   It  is  not  necessary  to  give  an  opi* 
nicm  upon  that:  but  I  will  go  the  length  of  saying,  itb  ex* 
trmely  difficult  ta  sustain  in  equity  the  title  of  a  person  deat 
ing  under  the  circumstances,  in  which  he  then  stood.  If 
Hughes  could  bid,  or  the  solicitor  tendering  the  estate  to 
sale,  'or  agents  for  the  sale,  however  constituted,  and  if  tlis 
danger  of  that  species  of  transaction  ia  compared  with  the 
danger  of  a  purchase  by  a  trustee,  the  Court  vrould  overiook 

ada^for 
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Hughes, 
Lyoh, 


.  danger  fiur  more  considerable  than  that,  at  which  it  looks  IBM. 
rith  so  much  anxiety •  But  I  do  not  agree,  that  this  Court 
^068  upon  the  formal  principle,  that  has  been  stated,  as  dis- 
inguishing  the  case  of  Hughes  \  though  that  would  do  at  law^ 
t  is  not  however  necessary  to  decide  upon  that :  but  upon 
he  disobedience  to  the  orders  of  the  Lord  ChaneeUoTf  in 
tupport  of  the  authority  of  the  Court,  I  miist  hold,  that  this 
tide  cannot  be  permitted  to  stand. 

It  is  a  different  thing  to  say,  that  Hughes  should  be  at 
iberty  to  have  it  rescinded.  If  the  Court  thinks  proper  to 
iiold  him  to  it,  he  has  no  right  to  say,  he  shall  not  be  bound, 
[f  no  money  had  been  laid  out  in  repairs,  the  proper  order 
muld  be  for  a  sale  before  the  Master,  and  that  the  estate 
ihould  be  put  up  at  the  sum  of  2010/.;  and  if  no  one  should 
bid  above  that  sum,  that  he  should  be  held  to  his  bargain, 
rhat  would  solve  the  question  as  to  the  creditors  consenting, 
rhe  question  as  to  the  repairs  is  of  some  difficulty ;  and  oti 
that  account  I  am  afraid  to  go  the  length  of  determining,  that 
be  should  not  be  entitled  to  the  value  of  the  substantial  im* 
provements  made,  at  the  hazard  upon  a  question  of  consider- 
able doubt  of  doing  substantial  injustice.  Suppose,  the 
Etfsignee,  instead  of  mingling  himself  in  the  sale,  had  kept 
the  property ;  and  had  bond  fide 9  with  an  honest  view  of  im- 
proving it,  expended  in  the  repairs  of  the  machinery  a  consi- 
derable sum,  which  had  been  added  to  the  purchase*mooey : 
it  would  be  hard  dealing  not  to  allow  that  to  the  assignee, 
I  am  the  more  disposed  to  think  this  right,  recollecting,  that 
in  M^Enziif^  case  the  House  of  Lords  did  allow  hun  the  value 
of  improvements  of  all  kinds,  even  in  the  instance  of  a  man- 
sion-house erected,  and  plantations  of  shrubs,  &c. 

The  proper  order  therefore  upon  these  petitions  will  be 
a  reference  to  the  Master  to  inquire,  what  sum  of  money 
Hughes  has  ^  laid  out  bond  fide  in  substantial  improvements  of  [  ^  625  ] 
the  property;  and  that  the  estate  shall  be  sold  before  the 
Master ;  and  one  condition  of  the  sale  shall  be,  that  it  shall  be 
put  up  at  a  price  constituted  by  the  sum  of  2010/.  and  the 
amount  of  the  sum  so  laid  out  upon  substantial  improvements  ; 
that  if  it  sells  for  more,  Huglies  shall  be  paid  out  of  the  pro- 
duce the  amount  of  the  substantial  improvements.  Declare, 
if  no  one  bids  beyond  that  amount,  that  ih  that  case  it  is  for 

the 
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1809.  tbe  interest  tit  all  the  creditors  and  the  iMinknipt,  that  H^giei 

HuGHBS  ^         ^  ^  purchase.    Direct  the  other  pro^potj 

Ek  parte  ^  be  sold  before  the  Master;  and  reserre  the  costs 

Lton»  ^  these  proceedings ;  with  liberty  for  any  of  the  partkt 

pmU.  to  apply  after  the  sale. 


The  result  of  the  account  was,  diat  Hughes  had  expoided 
upwards  of  60001.  in  repairs  and  improvements*  The  pre- 
mises were  accordingly  put  up  before  the  Master  at  the 
aggregate  sum,  above  8000/.  No  one  advanced  upon  it 
Hughes  vraB  therefore  held  to  his  purchase;  and  upon  the 
21st  ollyecember  1801  the  Master's  Report  was  .confirmed 
upon  petition  (81  )• 

(Bl)  See  Ex  parte  Lacey,  and  Lister  v.  £ii/er,  the  two  next  cases 
and  the  note,  ante,  Vol^  III,  762,  to  Whichoote  r.  Lawremct. 


LACEY,  Ex  parte. 

Feb.  3d,  &tL 

As  to  a  par-  ^HE  subject  of  this  petition  was  strong  charges  of  miMon- 
chase  by  a  duCt  by  assignees  under  a  Commission  of  Bankruptcy 

ir^»r^ra ^ cxccutcd  in  the  country;  one  of  whom  was  a  banker;  into 
the*  rolo'ls      whose  bank  the  money  was  paid.   Another  of  the  assigiieei 
that  it  shall  ^ 
not  prevail  onder  any  circumstances,  unless  the  connection  appears  satis- 
factorily to  have  been  dissolved  ( a  transaction  to  be  viewed  with  great 
jealousy  from  tbe  opportunity  of  acqoiriog  knowledge  aa  troatee ),  or  by 
universal  consent.   But  as  againat  him  it  shall  stand ;  as,  if  more  cannot  be 
obtained.   The  rule  applies  to  all  agents,  and  moat  atrictly  to  assigneea  in 
bankruptcy  from  their  great  power. 

In  thia  inatance,  that  of  an  assignee,  another  sale  was  directed :  the  pre- 
mises to  be  put  up  at  the  price  he  gave;  and,  if  no  more  bid,  his  purchase 
to  atand.  As  he  had  bought  them  in  at  a  former  sale  at  a  higher  price^ 
when  there  was  another  bidder  to  a  greater  amount  than  the  final  purchase, 
QiMere,  how  the  assignee  is  to  be  charged  as  to  that  difference. 

Aaaignee  of  a  bankrupt,  purchaaing  dividends,  is  a  tmatee  for  the  cre- 
ditora  or  bankrupt  according  to  the  circumstances. 

A  banker,  receiving  the  money  under  a  bankruptcy,  ought  not  to  bean 
assignee. 
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was  himself  the  purchiaser  of  part  of  the  bankrupt's  estate^ 
sold  under  the  Commission ;  and  he  also  purchased  from  some 
of  the  creditors  their  dividends.  The  estates  in  question, 
consisting  of  three  lots,  were  twice  put  up  to  sale.  At  the 
first  sale  the  assignee  was  the  purchaser  at  4201. :  another 
person,  bidding  bond  fide^  hisiying  gone  to  415/.  The  as- 
signee having  them  again  put  up  some  time  afterwards  was 
at  tHb  subsequent  sale  again  the  purchaser  at  375/.  The 
Solicitor  for  the  Commission  appeared  at  the  sale  bidding 
for  the  assignee. 

Mr.  RonriUy^  in  support  of  the  petition. 

Mr.  Richards  and  Mr.  Stratford  for  the  assignees  said, 
persons  were  misled  by  the  rule,  as  lud  down  in  Whichcote 
V.  Lawrence  (82);  not,  that  a  trustee  cannot  buy  from  the 
'  CeHuy  que  trust  \  but,  that  he,  who  undertakes  to  act  for 
another  in  any  matter,  shall  not  in  the  same  matter  act  for 
himself;  and  therefore  a  trustee  to  sell  shall  not  gain  any 
advantage  by  being  himself  the  person  to  buy* 

Lord  Chancellor. 
.  The  rule  I  take  to  be  this ;  not,  that  a  trustee  cannot  buy 
trom  his  Cestuy  que  trusty  but,  that  he  shall  not  buy  from 
himself.  If  a  trustee  will  so  deal  with  his  Cestuy  que  truii, 
that  the  amount  of  the  transaction  shakes  off  the  obligation, 
that  attaches  upon  him  as  trustee,  then  he  may  buy.  If  that 
case  is  rightly  understood,  it  cannot  lead  to  much  mistake. 
The  true  interpretation  of  what  is  there  reported  does  not 
break  in  upon  the  Law  as  to  trustees.  The  rule  is  this.  A 
trustee,  who  is  entrusted  to  bell  and  manage  for  others,  under- 
takes in  the  same  moment,  in  which  he  becomes  a  trustee, 
not  to  manage  for  the  benefit  and  advantage  of  himself.  It 
does  not  preclude  a  new  contract  with  those,  who  have  en- 
trusted him.  It  does  not  preclude  him  from  bargaining,  that 
he  will  no  longer  act  as  a  trustee.  The  Cestuys  que  trust 
may  by  a  new  contract  dismiss  him  firom  that  character:  but 
even  then  that  transaction,  by  which  they  dismiss  him,  must 

accordipg 

(82)  Ante,  Vol.  Ill,  740;  see  page  750. 
Vol.  VI.  U  U 
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1802.  according  to  the  rules  of  this  Court  be  watched  widi  infinite 
Lacby  the  most  guarded  jealousy;  and  for  this  reason;  Aatdie 

ExpattB.  supposes  him  to  have  acquired  all  the  knowledge  a 

trustee  may  acquire;  which  maybe  very  useful  to  him;  but 
[  ^627  ]  the  communication^  of  which  to  the  Cettuy  que  truMt  the 
Court  can  never  be  sure  he  has  made>  when  entering  into 
the  new  contract,  by  which  he  is  discharged.  I  disavow  that 
interpretation  of  Lord  Rosslf/n's  doctrine,  that  the  trustee 
must  make  advantage.  I  say,  whether  he  makes  advantage^ 
or  not,  if  the  connection  does  not  satisfactorily  appear  te 
have  been  dissolved,  it  is  in  the  choice  of  the  Cestuy  que 
trusts  J  whether  they  wfll  take  back  the  property,  or  not;  if 
the  trustee  has  made  no  advantage.  It  is  founded  upon  this; 
lliat  though  you  may  see  in  a  particular  case,  that  has  not 
made  advantage,  it  is  utterly  impossible  to  examine  upon 
aatisfactory  evidence  in  the  power  of  the  Court,  by  whidi  I 
mean,  in  the  power  of  the  parties,  in  ninety-nine  oases  out  of 
an  hundred,  whether  he  has  made  advantage,  or  not.  Sup* 
pose,  a  trustee  buys  any  estate ;  and  by  the  knowledge  ac- 
quired in  that  character  discovers  a  valuable  coal-mine  under 
it;  and  locking  that  up  in  his  own  breast  enters  into  a  contract 
with  the  Cestuy  que  trust:  if  he  chooses  to  deny  it,  'how  can 
the  Court  try  that  iigainst  that  denial  ?  The  probability  is,  that 
a  trustee,  who  has  once  conceived  such  a  purpose,  wiD  never 
disclose  it;  and  the  Cestuy  que  trust  will  be  eflfectualfy  de- 
irauded.  In  the  case  of  Fox  v.  M(ioireth{9S)y  so  much  re- 
ferred to  upon  this  subject,  and  now  become  a  leading  an- 
thority,  in  which  I  have  now  Lord  Thurlouf^  own  authoritj 
for  saying,  he  went  upon  a  clear  mistake  in  dissolving  the 
Injunction,  it  was  never  contended,  that  if  2^  in  a  transac- 
tion clear  of  suspicion,  but  which,  as  I  have  stated,  must  be 
looked  at  with  the  most  attentive  jealousy,  had  disdiarged 
Mackreth  from  the  office  of  trustee,  he  would  not  have  been 
able  to  bold  the  purchase.  Why?  Because,  being  no  longer 
a  trustee,  he  was  not  under  an  obligation  not  to  purchase. 
But  we  contended,  that  it  was  not  in  the  power  o(Fas  to 
dismiss  him;  that  the  trust  was  accepted  under  an  ezprai 
undertaking  to  the  friends  of  Fox,  that  the  trustee  diouU  not 
be  dismissed  without  their  privity ;  that  Fox  himself  had  too 

much 

(83)  2  Bro.  C.  C.  400.   2  Cox,  320. 
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much  imbecility  of  mind  as  to  these  transactions;  and  we  iWli 

contended,  that  between  the  diites  of  MackretVa  taking  upon  i^^y 

himself  the  character  of  trustee  and  purchasing  he  had  ac-  ^ 

quired  a  knowledge,  of  the  value  of  the  estate  by  sending  down 

a  surveyor  at  the  expence  of  the  Cestui/  que  trust;  which  was 

not  commimicated  to  the  Cestuy  que  trust  even  at  the  moment 

of  the  supposed  dissolution  of  the  ^relation  between  them;     [  *688  ] 

and  under  those  circumstances  we  contended,  that  Mackreth 

remained  a  trustee.    This  was  the  principle,  upon  which  the 

cause  was  decided.   Either  that  cause  ought  to  have  been 

decided  in  favour  of  Mackreth^  or  this  Court  originally  and 

the  House  of  Lords  finally  were  right  in  refusing  an  issue  to 

try,  whether  the  estate  was  of  the  value  Mackreth  gave  or  of 

a  greater  value  at  that  time.     Upon  this  principle  that  was 

an  immaterial  fact;  for,  if  the  original  transaction  was  rights 

it  was  of  no  consequence,  at  what  price  he  sold  it  afterwards ; 

if  the  original  transaction  was  ivrong,  Mackreth  not  having 

discharged  himself  from  the  character  of  trustee,  if  an  ad-? 

vantage  was  gained  by  the  most  fortuitous  circumstance,  still 

it  was  gained  for  the  benefit  of  the  Cestuy  que  trusty  not  of 

the  trustee. 

Upon  these  principles  it  is  perfectly  clear,  that  an  assignee 
under  a  Commission  of  Bankruptcy,  a  trustee  to  sell  for  the 
benefit  of  the  creditors  and  of  the  bankrupt,  cannot  buy  for 
his  own  benefit  In  Whelpdale  v.  Cooit^on  (84),  I  upder* 
stand  Lord  Hardwioke  did  confirm  the  sale,  in  case  the  ma- 
jority of  the  creditors  interested  should  not  dissent.  With  all 
humiUty  I  doubt  the  authority  of  that  case;  for  if  the  trustee 
is  a  trustee  for  all  the  creditors,  he  is  a  trustee  for  them  all 
in  the  article  of  selling  to  others;  and  if  the  jealousy  of  the 
Court  arises  from  the  difficulty  of  a  Cestuy  que  trust  duly  in^ 
forming  himself,  what  is  most  or  least  for  his  advantage,  I 
have  considerable  doubt,  whether  the  majority  in  that  article 
can  bind  the  minority.  That  question  does  not  arise  upon 
the  state  of  facts  in  this  case. 

As  to  the  purchase  of  the  debts  by  the  assignee,  as  as* 
cignees  cannot  buy  the  estate  of  the  bankrupt,  so  also  they 
eannot  for  their  own  benefit  buy  an  interest  in  the  bank- 
rupt's 

1  Ve$.  0.   Stated  from  the  llegister*s  Book,  ante,  Vol  V, 
082,  in  CampOtU  v.  Walker;  8e«  the  note. 
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1002.  rupt*s  estate ;  because  they  are  trustees  for  the  creditors.  Li 
Lacey  ^^^^  respect  there  is  no  difference  between  assignees  and 
Ex  parte  executors ;  who  cannot,  for  their  own  benefit  buy  the  debts 
Executor  can-  ®^  creditors.  I  do  not  say,  there  may  not  be  cases  of 
not  boy  the  ^^^^  kind,  in  which  in.  a  moral  view  the  transaction  betneen 
debts  for  his  the  executor  and  the  creditor  may  not  be  blameable :  but  the 
own  benefit.  Court  must  act  upon  general  principles.  Consider  the  pro- 
digious power  of  assignees,  connected  with  Solicitors  under  the 
[  ^629  ]  ♦Commission,  and  bankers,  receiving  the  money,  over  the 
creditors  and  the  bankrupt  Unless  the  poUcy  of  the  Law 
makes  it  impossible  for  them  to  do  any  thing  for  thdr  own 
benefit,  it  is  impossible  to  see,  in  what  cases  the  transaction  is 
morally  right.  But  it  is  enough  to  SAy>  the  assignee  waa  a 
trustee  for  the  benefit  of  those  entitled  to  the  interest  in.tfae 
residue.  He  must  buy  for  them,  and  not  for  himself.  Theie- 
fore  as  to  the  debts  bought  this  assignee  must  be  a  trustee, 
either  for  the  creditors  or  for  the  bankrupt ;  for  which  upon 
the  circumstances  b  doubtful  yet.  If  persons,  who  are  tros- 
tees  to  sell  an  estate,  are  there  professedly  as  bidders  to  buy, 
that  is  a  discouragement  to  others  to  bid.  The  pmons 
present  seeing  the  seller  there  to  bid  for  the  estate  to  or  above 
its  value  do  not  like  to  enter  into  that  competition.  It  is  the 
duty  of  the  soUcitor  to  the  Commission  in  point  of  law  to  insist^ 
that  the  assignee  should  make  the  utmost  value.  In  this  case 
the  Solicitor  had  two  interests,  drawing  him  diiBerent  ways. 
Lord  Kenyan  in  Twining  v.  Morrice  (85)  thought^  the  sale 
might  be  prejudiced  by  the  mere  circumstance^  that  the  agent 
for  the  vendor  appeared  as  a  bidder.  That  is  going  a  gxett 
way:  but  it  shews,  that  the  Court  is  in  the  habit  at  least  of 
strictly  regarding  such  a  circumstance.  It  may  be  a  materitl 
prejudice,  even  if  he  says,  he  bought  it  in.  For  instance,  in 
Kirtans  case  lately  23,000/.  was  bond  Jide  bid;  and  the  estate 
was  brought  in  by  the  agent  for  the  vendor.  Afterwards  there 
was  another  sale  in  the  Master's  office;  and  the  consequence 
of  that  circumstance,  deterring  others  from  bidding,  was,  that 
the  estate  finally  sold  for  7000/.,  a  depreciation  contrary  to  all 
experience.  So  this  very  estate,  sold  before  to  hb  assignee 
for  420/.,  at  that  sale  produced  a  real  bidder  at  415/.;.  but 
being  bought  in  was  afterwards  sold  again  to  the  same  assignee 

i^)  %  Bro.  a  C,  326. 
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for  S75/.  He  cannot  hold  that  piirchase :  but  I  am  called 
upon  to  charge  him  with  the  sum  of  4201.  Upon  that  I  have 
great  hesitation  as  to  what  I  ought  to  do ;  not  being  sure,  what 
will  be  the  effect  of  the  precedent  Suppose,  instead  of  this 
small  difference,  it  had  been  the  case  of  an  estate  with  a  coal' 
mine,  as  it  was  in  Kirton's  case,  and  the  unauthorised  biddings 
of  the  assignees  had  occasioned  such  a  loss  as  there  was  in 
that  instance,  I  ought  to  consider  long,  whether  that  loss 
should  fall  upon  the  creditors.  I  wish  to  consider  farther 
upon  the  part  of  the  case ;  as,  though  *  the  value  is  small 
in  this  instance,  it  is  of  great  importance  as  a  precedent.  I 
wish  assignees  to  understand  from  this,  that  they  are  not  to 
buy  in  without  the  privity  of  the  creditors  at  least;  admitting, 
that  this  assignee  in  buying  acted  honestly,  meaning  to  act  for 
the  benefit  of  the  creditors  and  fairly.  As  to  the  particular 
desire  of  thie  bankrupt,  I  admit,  they  are  to  have  consider- 
able regard  to  the  desire  of  the  bankrupt :  but  that  is  not  to 
be  carried  too  far;  and  this  distinction  must  be  attended  to; 
whether  it  is  for  his  own  benefit,  or  honestly  intended  for  the 
benefit  of  his  creditors ;  in  which  latter  case  it  may  have  con« 
eiderable  weight. 

'  With  respect  to  the  purchase  of  these  three  lots  I  shall  hold 
hiim  to  the  purchase  as  against  himself,  but  not  in  his  favor. 
I  shall  therefore  make  the  same  order,  that  I  made  in  another 
bankruptcy  ( 86) ;  that  an  account  shall  be  taken  of  the  rents 
and  profits  from  the  time  of  the  purchase ;  that  these  lots  shall 
be  sold  again ;  being  put  up  at  the  sum  of  375/. :  if  any  one 
bids  more,  the  assignee  shall  not  have  them ;  and  if  not,  he 
shall  take  them ;  reserving  my  opinion  upon  the  question,  how 
he  is  to  be  charged  as  to  the  difference  in  the  amount  of  the 
two  sales ;  and  declaring  him  a  trustee  as  to  the  dividends 
purchased ;  being  clearly  of  opinion,  that  an  assignee  cannot 
under  any  circumstances  buy  a  debt  for  his  own  benefit  (87). 


(80)  £dr  parte   Hughes;  Ex  (87)  Other  cases  of  the  same 

parte  Lyon;  tlie  preceding  case,  nature,  thatoccarred  aboat  this 

See  Lister  v.  Lister,  the  follow-  time.  Ex  parte    Tanner,  Ex 

ing  case.     See  also  Ex  parte  parte  Attwood,  and   (hoen  v. 

Reynolds,  abte,  Vol.  Ul,  707;  Foulkes,    receired    the  same 

and  the  note,  75^1.  determination:  The  LordChan* 

cellar 


est 
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•Lac6y» 
'Ex  parte. 


Upon  the  other  circumstances  appearing  in  this  petition  tbe 
Lord  Chancellor  alluded  to  the  case  (88)  from  tVorcetter^ 
and  another  from  Bristol;  observing,  that  the  mischief  is 
enormous ;  and  some  means  must  be  found  to  prevent  banken 
from  having  concern  with  the  legal  part  of  the  execution  of  a 
Commission  of  Bankruptcy. 


eelhr  repeating  these  princi- 
ples; and  declaring  the  gene- 
ral rule,  that  no  trustee  shall 
buj  the  trast  property  y  until  he 
strips  himself  of  that  character, 
or  bj  umvenal  consent  has  ac- 
quired a  groand  for  becoming 
the  purchaser ;  and  that  the  rule 
is  to  be  more  peculiarly  applied 
with  unrelenting  jealousy  in  the 
ease  of  an  assignee  of  a  bank- 
rupt; adding,  that  it  must  be 
understood,  that,  whenever  as- 
signees purchase,  they  must  ex- 
pect an  inquiry  into  the  circum- 
stances. 

Owen  V.  Fott/Aei  was  inpon  a 
purchase  by  the  solicitor  in  the 
cause,  a  bill  by  creditors;  the 
purchase  perfectly  fair ;  the  so- 
licitor bidding  openly  in  the  pre- 
sence of  very  respectable  per- 
sons concerned  for  mortgagees 
and  creditors ;  and  declaring,  it 
was  for  herself;  the  sale  at  that 
time  also  being  necessary :  but 
the  general  rule  prevailed. 

Tbe  Lord  Chancellor  observed 
upon  Ernie's  case,  that  the 
course  of  sale  under  an  order 
of  the  Court  of  Session  in 


Scotland  is  this.  They  set 
a  value  upon  the  property; 
*  which  they  call  the  upset 
price;  which  is  obtained  by  s 
person,  called  a  common  agent; 
who  by  evidence  procures  all 
the  information  he  can;  upon 
which  a  judgment  is  formed  as 
to  the  real  value.  In  UtEmzi^i 
case  the  ground,  upon  which  the 
House  of  Lords  after  a  great 
number  of  years  set  aside  a 
purchase  by  the  agent,  was,  that 
he,  who  was  to  instmct  the 
Court  how  to  sell,  sboald  not 
buy  under  the  authority  of  the 
Court. 

His  Lordship  added,  that  he 
always  thought  what  Lord  7W- 
low  said  was  very  wise;  that 
there  is  no  case,,  in  which  it  ii 
useful  upon  general  principles, 
that  the  same  Solicitor  shouU 
be  employed  on  all  sides:  in 
many  cases  it  is  a  great  sarii^ 
of  expence  certainly :  but,  where 
property  is  to  be  brought  to  sale, 
to  pay  creditors,  &c.,  great  mif- 
chief  is  occasioned  by  it 

(88)  Ex  parte  EdwardM^  ante,  9. 
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Botu. 

IMS. 

LISTER  V.  LISTER.  Feb.  iitk 

and  2AiL 

^i^HE  subject  of  this  bill  was  a  purchase  by  trustees  for   GeDeral  role 

infants  of  some  lots,  part  of  the  trust  property.    The  ^P^^  »  por- 

aale  was  by  auction.    The  trustees  bid  on  their  own  account ;  ^^^^  ®f 

and  were  declared  the  purchasers.   The  bill  prayed,  that  the  f^^P^^y 

1  1     1   1     ^     . ,        ^1       1  -the  trustees  on 

sales  may  be  qeclared  void;  and  that  the  estate  may  be  ^^^^ 

^^8^^-  count,  that  at 

The  trustees  by  their  answer  insisted,  that  they  had  given  the  option  of 
the  best  price  for  the  lots  they  purchased,  that  could  be  the  eethnf  que 
obtained.  <yvft  it  shall  be 

re-sold;  being 

Mr.  Bichardt  and  Mr.  Johnson,  for  the  Pkintiffs,  referred  '"jjj^^^'j^^ljj 
to  the  late  cases  ( 89 )  before  the  Lord  Chancellor ;  in  all  wliich  i^^^^^^gi^^g^ 
his  Lordship  took  the  same  course,  as  a  general  rule ;  that  purchased : 
the  estate  should  be  put  up  again  at  the  price,  at  which  the  who,  if  there 
trustee  ^purchased ;  and  if  no  more  was  bid,  he  should  be  is  119  advance, 
held  to  his  purchase.  shaB  be  held 

to  fbeii  pom 

Mr.  Coj?,  for  the  Defendants.  chase. 
There  ought  to  be  an  inquiry,  whether  the  lots  were  sold  [  6S2  ] 
fairly  and  at  the  utmost  value.  It  certainly  must  now  be 
admitted,  that  they  cannot  hold  a  beneficial  purchase :  but 
they  may  hold  it,  if  no  better  price  could  be  got  at  the  time. 
The  reason  of  the  resistance  is,  that  in  consequence  of  this 
sale  the  estate  has  been  much  benefited  by  paying  off  mort- 
gages and  bonds,  carrying  interest  at  5  per  cent.  No  fraud 
is  proved.  It  would  be  a  strong  thing  in  such  a  case  to  hold, 
that  the  estate  should  keep  the  benefit  arising  from  paying 
off  these  debts,  and  then  undo  the  transaction  from  the 
beginning. 

Mr.  Richards,  in  Reply, 
Some  expressions  in  Lord  Rosslyn^a  judgment  in  Whiehcoie 
T.  Lawrence led  to  some  doubt  as  to  the  universality  of 
the  rule.    But  in  Ex  parte  Lacey  {91 )  the  Lord  Chancellor 

said, 

(89)  See  Ex  parte  Hugke$,  Ex      (90)  Ante,  Vol.  Ill,  740 ;  see 
pMrttZffmh  Expwtt  £coey,aute,   page  750,  and  the  note,  752. 
617,  025.  .  (91)  The  preceding  case. 
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said,  tliat  part  of  the  case  was  misuBderstood  by  us ;  and  upon 
looking  into  the  words  accurately  I  think  80«  In  Campbell  t. 
Walter  {92)  the  rule  is  laid  down  by  Lord  Alvamley,  that  t 
trustee  purchasing  the  trust  property  is  liable  to  have  the 
purchase  set  aside,  if  in  any  reasonable  time  the  Cesiujf  qMe 
trust  chooses  to  say,  he  is  not  satisfied  with  it.  In  a  sub- 
sequent case,  before  the  Court  of  Exchequer,  -a  case  of  cre- 
ditors, the  bill  was  delayed  twelve  years ;  but  the  Court  made 
the  decree ;  holding,  that  the  laches  could  not  apply  to  t 
body  of  creditors.  .  In  all  the  late  cases  the  Lord  Chancellor 
took  the  same  course,  as  a  general  rule,  in  opposition  to 
WAelpdale  v.  Cookson  ( 93 ). 


The  Master  of  the  Rolls. 

Such  an  inquiry  as  is  prayed  by  the  Defendants  was  never 
directed.  The  Court  has  never  gone  so  far  by  implication  to 
countenance  the  transaction.  The  very  circumstance,  that 
the  lot  is  knocked  down  to  the  trustees,  proves,  that  no  better 
price  could  be  got  at  the  time.  That  therefore,  if  it  is  to 
prevail,  would  make  every  sale  to  a  trustee  good. 

The  rule  is  a  rule  of  general  policy,  to  prevent  the  pos- 
sibility of  fraud  and  abuse ;  for  it  may  not  always  be  possible 
[  *633  ]  to  know,  ♦whether  the  property  was  undersold.  I  was  not 
aware,  that  the  Lord  Chancellor  had  laid  down  a  general  rule 
as  to  the  terms ;  that  the  property  should  be  set  up  again  at 
the  risk  of  the  trustee.  It  is  a  very  important  consideratioD, 
whether  that  is  to  be  taken  as  a  general  rule.  If  it  is,  I  must 
adhere  to  it :  but  if  it  turns  upon  special  circumstances,  I  see 
no  special  circumstances  in  this  case.  These  lots  must  be  re- 
sold at  all  events.  The  only  question  is,  whether  they  shall 
be  put  up  at  the  price,  at  which  the  trustees  purchased. 


Feb.  24th.  The  cause  having  stood  over,  the  Master  of  the  Rolls  said, 
he  had  mentioned  it  to  the  Lord  Chancellor ;  and  his  Lordship 
said,  he  meant  to  lay  down  a  general  rule ;  and  understood, 
it  had  been  so  established,  in  Lord  Thurlow's  time. 

The  decree  was  therefore  made  in  conformity  to  the  pre- 
ceding cases. 

(92)  Ante,  Vol.  V,  678.  the  Register's  Book,  ante,  682, 

(9S)  I  Ves.  9.    Stoted  from     in  Campbell  v.  Walker. 
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WATKINS  r.  LEA. 

Feb.Bth. 

JJY  the  custom  of  the  manor  of  Broadwas  and  Doddenfiam,  estate 
in  the  county  of  Worcester ^  the  estates  situate  within  the  held  by  copy 
manor  are  held  of  the  lords  by  copy  of  Court  Roll ;  and  ac-  of  Coort  Roll, 
cording  to  the  custom  are  granted  by  copies  of  Court  Roll  for  according  to 
two  Uves  in  possession  and  two  m  reversion  upon  trust  for  the  J^®  custom  of 
persons  beneficially  interested ;    and  are  devisable  by  the  i^^J^^^^f  • 
persons  beneficially  interested  without  any  surrender  to  the  j^gtacy  distri- 
use  of  the  will;  but  in  case  of  intestacy  are  not  descendible  butable  as  per- 
to  the  heirs :  but  are  distributable  as  personal  estate ;  and  on  sonal  estate, 
tlie  death  of  any  Ufe  and  surrender  of  the  other  lives  then  and  in  other 
in  being  and  payment  of  the  customary  fines,  the  lords  of  respects  dif- 
the  manor  have  made  new  grants  by  copies  of  Court  Roll  f*^"**2>  f'®"* 
♦  for  two  lives  in  possession  and  two  in  reversion  for  the  be-  [♦634]  f^fj" 
nefit  of  the  persons  beneficially  interested.  passed  under 

At  a  Court  Baron,  held  for  the  said  manor  on  the  23d  of  ^  residuary  be« 
October,  1775,  Gregory  Waikins,  a  customary  tenant  of  the  quest  of  the 
manor,  being  then  the  only  life  in  possession,  surrendered;  personal  es- 
and  Josiah  Lea  and  Thomas  Smith  surrendered  the  reversion  ^**®*  ^i^^ 
of  the  same  estates;  and  the  lords  of  the  manor  granted  to^^P^**®*^ 
Ae  said  Gregory  Watlcins  and  to  the  said  Josiah  Lea,  in  trust     ^^^^j  devise 
for  Gregory  JVatkins,  to^rrender,  when  by  him,  his  exe-  fr^^jj^ij 
cutors,  administrators,  or  assigns,  required,  the  said  premises ;  gQ j  copyhold 
to  hold  the  same  unto  Gregory  Watkins  and  Josiah  Lea  upon  messuages, 
trast  as  aforesaid  for  the  term  of  their  lives  and  the  life  of  lands,  &c. 
the  longest  liver  successively  according  to  the  custom  of  the  ^^^^  limita- 
manor ;  and  Gregory  Watkins  gave  to  the  lords  certain  fines ;        *°  strict 
and  was  admitted  tenant;  and  at  the  same  Court  the  lordsr  JJ^^^^'i^ 
granted  to  Thomas  Smith  and  John  Smith,  in  trust  for  Gre- 
gory  Watkins,  to  surrender,  when  by  him,  his  executors,  ad-  circumstanoci* 
ministrators,  or  assigns,  required,  the  reversion  of  the  same 
premises ;  to  hold  upon  trust  as  aforesaid  for  the  term  of  their 
lives  and  the  longer  Uver  successively  according  to  the  custom, 
immediately  after  the  decease,  surrender,  or  forfeiture,  of 
Watkins  md  Lea;  and  Watkins  gave  other  fines  oh  that 
occasion. 


Gregory  Watkins  being  so  seised,  and  being  also  seised  in 
fee  simple  of  freehold  estates  in  thetx>unties  of  Worcester ^ 

Stafford, 
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1802.  Stafford^  and  Somerset ^  and  of  copyhold  estates  of  inherit- 
ance in  the  county  of  Stafford^  and  a  small  copyhold  estate 
of  inheritaace  in  the  manor  of  Haglet^  in  the  county  of  War- 
Lba.  eester,  and  possessed  of  leasehold  and  personal  estates,  and 
having  duly  surrendered  all  his  copyhold  estates  of  inherit- 
ance, except  the  said  estate  within  the  manor  of  Hagley,  to 
the  use  of  his  will,  by  his  will,  dated  the  Slst  of  October ^ 
1787,  and  duly  executed  to  pass  real  estates,  directed,  that 
all  his  debts  should  be  fully  paid ;  and  subject  thereto,  after 
giving  several  annuities  and  legacies,  gave  to  Joseph  Lea  and 
Gregory  Watkins  100/.  a-pieee,  tQ  be  paid  at  the  end  of 
twelve  months  after  his  decease,  if  they  were  then  capaUe  to 
give  a  release,  or  otherwise,  when  they  should  become  capable 
thereof;  to  the  payment  of  all  which  legapies  and  annuities 
he  subjected  as  well  his  personal  as  real  estates,  if  his  per- 
i  ^635  3  '  sonal  estate  should  be  insufficient  to  *  discharge  the  same.  He 
gave  and  devised  to  his  kinsman  John  Watkins  all  and  singular 
his  fieehold  and  copyhold  messuages,  lands,  tenements,  and 
hereditaments,  whatsoever,  sitnate  in  the  several  counties  of 
Worcester,  Stafford^  and  Somerset,  or  elsewhere  within  the 
Ungdom  of  Great  Britain ;  to  hold  to  him  and  his  assigns 
for  the  term  of  his  natural  life  without  impeachment  of  waste; 
remainder  to  trustees  to  preserve Ift^ntingent  remainders;  re- 
mainder, to  the  first  and  other  sons  of  John  Watkins  in  ta3 
male;  with  several  remainders  over  in  the  same  manner  in 
strict  settlement,  and  the  ultimate  limitation  to  the  right  heirs 
and  assigns  of  the  testator  for  ever. 

The  testator  then,  afl^r  giving  several  specific  legades  to 
William  and  Josiah  Lea,  gave  the  several  sums  of  lOOL  and 
BOL  upon  trust  to  pay  the  former  sum  to  the  Treasurer  ox  die 
Governors  of  the  Worcester  Infirmary  and  the  latter  to  the 
Treasurer  of  the  Charity  School  in  Kidderminster;  which  said 
sums  of  100/.  and  50/.  he  thereby  charged  upon  his  personal 
estate,  and  willed  the  same  to  be  paid  thereout,  and  appBed 
towards  carrying  on  the  charitable  designs  of  the  said  so- 
cieties ;  and  he  gave  and  bequeathed  all  the  rest,  residue,  and 
remainder,  of  his  personal  estate  and  effects  whatsoever  after 
payment  of  his  just  debts,  legacies,  and  funeral  expences,  to 
William  and  Josiah  Lea,  share-  and  share  alike;  and  he  sp- 
pointed  them  eze<putQr9. 
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The  teaUtor  died  in  1789.  The  b91  was  filed  hy 
Waikins,  the  first  devisee  for  life,  claiming  under  the  wi)l, 
and  particularly  praying,  that  the  grants  of  the  copyhold 
estates  within  the  manors  of  Broadwas  md  Doddenham  might 
be  declared  to  have  been  in  trust  for  the  benefit  of  the 
*  Plaintiff  and  the  other  persons  entitled  to  the  fireehold  and 
copyhold  estates  under  the  wiU ;  which  W4s  the  only  ques- 
tion. 

The  Defendants,  the  residuary  legatees,  by  their  answer 
suggested,  that  when  a  ftme  covert  becomes  beneficially  inte- 
rested in  such  copyhold  premises,  the  husband  may  sell  the 
same  without  the  concurrence  of  the  wife,  unless  she  happens 
to  be  one  of  the  persons,  for  whose  Hves  the  ^said  premises 
are  granted;  and  that,  although  such  premises  are  held  by 
copy  of  Copy  Roll,  *  yet  the  persons  beneficially  interested 
therein  may  dispose  of  such  interest  by  deed  and  without  any 
surrender  in  Court. 

Mr.  Maf^/ield,  Mr.  Alexander,  Mr.  Ramitty,  and  Mr< 
Home,  for  the  Plaintiff,  aud  Mr.  Bichardi,  for  9 
Defendant  in  the  same  interest. 
These  estates,  notwithstanding  the  peeufiarities  of  their 
tenure,  are  clearly  copyhold ;  passing  by  surrender,  though 
k  is  supposed  not  usual  to  surrender  them,  and  held  by  copy 
of  Court  Roll,  according  to  the  custom  of  the  manor.  The 
testate  devises  all  his  copyhold  estates.  There  is  no  dpubt« 
that  under  a  devise  of  all  the  deviscnr's  fireehold  estates,  or 
4  general  devise  of  lands,  &c.  an  estate  held  for  lives  would 
pass ;  and  why  should  not  copyhold  estates  so  held  pass  under 
a  general  devise  of  copyhold  estates?  This  is  not  like  th^ 
cases,  in  which  it  has  been  contended,  tiiat  leasehojids  for 
yeajrs  would  pass  under  a  general  devise  of  aR  lands^ 
Here  certainly  is  a  variety  of  limttations,  which  properly  apply 
only  to  estates  of  inheritance :  but  that  is  not  an  uncommon 
circumstance :  testators  not  Averting  to  it.  There  m  many 
cases  of  leasehold  estates  in  consequence  of  /dear,  uneqpiivocal 
words  coupled  with  real  estates  for  the  puxyose  of  being  car* 
ried  on  as  far  as  the  rules  of  law  and  equity  will  permit^ 
notwithstending  words  of  limitetion  not  strictly  applicable  t^ 
such  elates.  This  is  as  lij^e  a  perpetual  estate  af  can  ^  fyom 
the  number  of  Um  and  the  halnt  of  rmMrn),  eiprfmn* 
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1802.    ■    Stance^  that  the  charitable  legacies  ape  charged- upon  the  pef 
Wat£in8     ■onal  estate,  shews,  that  the  testator  considered  this  as  real 
9,  estate.    The  residue  of  the  personal  estate  given  to  the  Leat 

I'BA.  must  be  such  personal  estate  as  he  had  charged  with  those 
legacies;  that  could  not  be  charged  upon  real  estate;  and 
which  therefore  must  not  be  taken  to  be  included.  The  De- 
fendants must  contend,  that 'this  estate,  though  held  by  copy 
of  Court  Roll  according  to  the  custom,  is  not  copyhold,  merely 
because  in  case  of  intestacy  it  is  devisable  as  personal  lestate. 
An  estate  held  for  lives,  though  by  the  Act  (94)  distributable 
as  personal  estate,  does  not  on  that  account  lose  its  descrip^ 
lion.  This  id  a  mere  question  of  intention.  The  case  of 
Rose  V.  Bartlet  (95),  and  those,  which  have  followed  it,  wiH  be 
relied  on,  from  the  circumstance,  that  the  limitations  are  inap- 
plicable. But  this  testator  has  devised  a  great  number  of  real 
[  ^637  ]  ^estates,  freehold  and  <;opyhold,  not  distinguisfaiag  any  of 
them;  meaning  the  limitations  therefore  to  apply  to  those 
estates  only,  to  which  they  are  appUcable.  But  it  has  been 
decided,  that  this  circiunstance  alone  will  not  do^:  Addis  y. 
Clement{96),  Lane  y.  Lard  Stanhope  {97  ).  Tkia  estate  ia 
always  renewable;  like  that  in  Addis  v.  Clement.  Though 
there  never  has  been  a  decision  against  Rose  v.  Barilet,  the 
Courts  of  late  have  not  been  disposed  to  favour  it:  Lmetker 
V.  Cavendish  ( 98 ),  Turner  v.  Hurler  ( 99) ;  in  both  of  wl^h 
Rose  V.  Bartlet  was  not  treated  with  much  respect.  The  Attor'^ 
ney  Genercd  v.  Andrews  ( 100)  is  very  applicable.  This  testator 
had  no  copyhold  estate  in  Worcestershire ^  that  could  pass  by 
the  will,  except  this:  the  only  other  copyhold  he  had  in  that 
bounty  not  being  surrendered  to  the  use  of  the  wiH.  The 
Defendants  attempt  to  take  under  this  will,  not  as  custoniry 
heirs  ;  insisting,  that  the  testator  intended  to  give  his  copy- 
hold estates  by  a  bequest  of  his  personal  estate,  not  by  the 
devise  of  his  copyhold  estate* 

Mr.  Lloyd  and  Mr.  Cox,  for  the  Defendants,  the  resi- 
duary  legatees. 
The  case  wals  fully  argued  before  the  late  Z^oref  Chancellor: 

who 

(94)  Stat  14  Geo.  11,  c.  W.         (96)  Amb.  356. 
(96)  €ro.  Char.  293.  (99)  1  Bro.  C.  C.  IS. 

{M)  2  P,Wia.4M,'  (100)  I  Fci.  236. 

(9T)  6  Term  Rep.  B.  R.  316. 


Watkins 


CASES  JN  CHANCERY.  •  '  W 

who  considered  it  so  doubtful,  that  he  never  came  to  a  *con-  1802. 
elusion  upon  it.  This  estate  is  noikiinally  copyhold :  but  sub- 
stantially it  is  only  a  freehold  lease  to  a  person,  his  executors, 
administrators,  and  assigns,  for  the  Hves  of  others.  It  has  L'ba. 
no  quality  applicable  to  copyhold  estate.  It  is  Uable  to  debts ; 
and  passes  without  surrender ;  and  has  never  been  the  subject 
of  recovery.  If  a  man  is  possessed  in  right  of  his  wife,  it 
passes  by  the  husband's  conveyance  without  any  examination 
of  the  wife.  The  expression  of  the  trust  is :  to  surrender, 
when  by  him,  his  executors,  administrators,  .  or  assigns,  re- 
quired. The  legal  estate  could  not  pass  to  the  tenant  for  life; 
but  must  remain  in  thef  trustees.  In  Addis  v.  Cfem^^  and 
Turner  v.  Husler  the  estate  was  occupied  with  others and 
the  latter  was  upon  a  demise  of  tithes  out  of  that  very  estate^ 
Lord  Rosslyn  threw  out  an  opinion,  that  Addis  v.  Clement 
might.be  right  upon  that  ground;  that  the  estates. had  been 
occupied  together;  an  inference  arising  firom  that  soit  of 
union,  that  the  testator  might  have  hitended  them  to  go.  toge- 
?  ther.  This  case  does  not  afford  the  least  circumstance  of  [  *6S8  ] 
that  kind.  These  estates  were  never  occupied  with  the  copy-  r 
holds  of  inheritance  or  the  freehold.  There  is  no  contiguity, 
and  no  reason  to  imagine,  he  meant  these  estates  to  be  enjoyed 
together.  The  limitations  are  perfectly  inapplicable.  If  a  . 
son  of  the  tenant  for  Ufe  should  live  an  instant,  his  father 
would  take  this  estate  absolutely  as  his  administrator :  it  never 
could  go  with  the  estates  of  inheritance ;  and  the  will  wou^d 
be  disappointed.  The  last  Umitation  in  this  will  is  to  the  right 
heirs  of  the  testator.  That  would  be  the  old  interest  of  the 
testator  in  so  much  of  the  property  as  is  undisposed  of ;  and 
that  would  .not  have  gone  to  the  heir:  this  property  being 
limited  to  him  and  his  executors.  The  argument  is  fair,  that, 
where  he  meant  a  strict  settlement,  he  meant  those  capable  of 
being  so  limited;  but  as  to  the  personal  property  an  absolute 
gift  was  intended ;  and  no  limitation.  If  this  had  been  a 
leasehold  estate,  and  the  devise  general  of  all  lands,  &c.  th^ 
same  argument  would  have  applied ;  and  according  to  the  last 
case,  Thompson,  Y^Lawky  ( 1 ),  which,  seems  full  as  well  con- 
sidered as  any  of  the  others,  it  «wouId  have  gone  into  the  per- 
sonal estate.    That  would  do  no  violence  to  the  intention.  The  ^ 

words 


(t)  Ante,  Vol.  V,  476,  and  the  note,  478.   2  Bo$.  Sf  Pul.  303. 
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ia02.  ifotds  are  sufficiently  satisfied.  Upon  such  an  estate  as  tfus  it 
W^TKiNf  i<  <^bsurd  to  speak  of  impeachment  of  waste,  trusts  to  preserve 
contingent  remainders,  &c.  The  will  is  satisfied  by  his  baring 
freehold  estates  in  one  county  and  copyhold  in  another,  copy- 
hold of  inheritance,  which  may  be  supposed  intended  to  pass. 
It  has  always  been  held  a  considerable  argument,  that,  the 
oopyhold  estate  was  surrendered  to  the  use  of  the  wilL  Tke 
Aitargey  Oeneralr.  Andrews  is  not  applicable;  amounting  cndy 
to  this ;  that  the  Court  would  get  rid  of  the  want  of  surrender 
in  the  case  of  a  younger  child.  Rose*y.  Bdrtlet  and  all  the 
other  cases  contained  words,  that  looked  like  an  intentioii  to 
pass  all  the  testator  had :  but  the  limitations  being  inapplicable, 
die  Court  thought,  it  could  not  be  intended,  if  there  was  suffi- 
cient to  satisfy  the  will  without  that  estate.  This  will  has 
notlung  more  special  in  it  shewing  an  intention  to  pass  tiiis, 
than  in  the  wills  in  Thonuon  v.  Lawley  and  Sheffield  Lord 
Mulgrave{i).  Here  is  copyhold  estate,  in  its  nature  deris* 
able,  lind which  he  has  shewn  he  meant  to  devise;  havii^ 
^  '  surrendered  it  to  the  use  of  his  will.    This  is  a  copyhold 

[  ^689  ]  ^estate,  but  of  a  personal  nature.  The  strong  ground  is, 
that  the  limitations  are  wholly  incapable,  an  argument,  upos 
which  Sheffield yf.  Lord  Mtdgrave^  Doe  v.  Buckner  (3)  and 
many  <^er  cases  turned ;  admitting,  that  the  estate  might 
*  pass  tmder  circumstances.  Another  head  of  cases  has  been 
treated  in  the  same  manner;  upon  the  question,  whetiier 
under  the  general  words  all  my  estate"  an  estate  held  by  the 
testator  as  a  bare  trustee  passed  (4).  The  late  Lard  Chaih 
eeUot  looked  at  the  limitations ;  and  where  the  subject  was 
real  estate,  hampered  with  limitations,  which  could  not  be 
supposed  applicable  to  a  trust  estate,  held,  that  it  could  not 
be  included;  and  that  seems  also  to  be  Lord  Alvmdeift 
ophiion  (5). 

(2)  Ante,  Vol.  II,  526.  5  Term   Vol.  V,  339,  and  the  referenoef. 
Rep.  B.  R.  571.  (5)  Ante,  Tke  Dmhe  of  LbA 

(3)  6  Term,  Rep.  B.  R.  610.      y.  Munday,  Vol.  HI,  848,  sad 

(4)  Ante,  Ex  parte  BretieU,  the  notes,  34^.  V,  841. 
Attomej/  Qeneral  v.  Buller, 
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Mr.  Mansfield,  in  Reply.  l80i. 
This  testator  meaning  to  give  every  copyhold  estate  he  had 
in  any  part  of  the  kingdom  could  not  have  used  words  more 
appropriate.   The  argument,  that  the  limitations  are  inappli-  lauu 
cable,  a  circumstance  common  in  dispositions  of  freehold  and 
leasehold  estates,  is  too  slight  to  defeat  the  general  intention, 
expressed  in  the  plainest  words.  What  reason  could  he  have 
as  to  the  charitable  legacies,  but  that  he  knew,  they  could 
not  be  charged  on  his  real  estate  ?   Ras^  v^  Bartlet,  Thompson 
v;  Laidejf^  and  the  other  cases  of  that  class,  do  not  apply 
here.    It  is  very  different  to  decide,  ^at  a  general  devise  of 
all  lands,  with  a  description  applicable  to  estates  of  inherit- 
'  ance,  will  not  include  leasehold  estates,  and  that  a  devise  of 
all  and  singular  his  copyhold  estates  will  not  include  copyhold 
estates.  Land  and  leasehold  are  frequently  contradistinguished 
in  the  western  part  of  the  kingdom.   .  When  the  case  of 
Sheffield  Y.  Lord  Mulgrave  came  back,  considerable  doubt  was 
entertained  as  to  the  decision  of  the  Court  of  King's  Bench ; 
and  Lord  Rosslyn  would  not  act  upon  it*    Certainly  there  was 
something  very  particular  in  that  case  with  regard  to  the 
reniewal  of  the  lease,  directed  only  ,  in  a  particular  event. 
The  decision  at  law  went  merely  upon  this ;  that  the  par* 
ticular  direction  as  to  the  renewal  might  be  what  was  meant 
by  the  words      hereinafter  mentioned  and  devised.*'  In 
^this  case  there  is  no  one  circumstance  against  the  Plaintiff,     [  ^640  ] 
except  the  limitations ;  and  there  is  nothing  to  restrain  thp 
general  words.   The  words  cannot  be  satisfied  by  the  copy- 
hold estates  in  other  counties,  if  any  one  copyhold  in  any 
county  is  left  out;  and  there  are  none  in  WorcesterMre,  that 
pass  by  the  will. 

Lord  Chancellor. 
If  I  had  been  aware  of  the  nature  of  this  case,  I  would 
have  taken  a  mode  of  having  it  decided,  that  would  in  effect 
have  given  me  the  opinion  of  a  Court  of  Law.  I  have  been 
Btruggling  to  frame  a  case:  but  it  is  infinitely  difficult  to  do 
diat.  If  I  had  been  aware  of  that  difficulty,  I  wonld  have 
desired  the  assistance  of  some  of  the  Judges ;  and  am  still 
disposed  to  take  that  method ;  for  this  is  a  case  of  consider- 
'  able  difficulty  and  consequence ;  and  if  it  involves  the  .  consi- 
deration of  Jtose  V.  Bartletf  Thompson  v.  Lawleff,  and  the 

other 
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1802.  other  cases  upon  that  subject,  it  is  peculiarly  fit,  -that  it  should 
IVat^ns  be  argued  with  that  assistance.  My  own  opinion  upon  the 
t,.  principles,  that  ought  to  regulate  the  Court  with  regard  to 
h^^0  those  cases,  I  formed  with  great  labour ;  and  came  to  this  con- 
clusion ;  that  I^ose  v.  Bartlet  afibrded  a  clear,  intelhgible,  rule ; 
by  which  you  might  judge ;  applying  a  doctrine  of  law,  familiar 
and  q|sily  understood  as  to  legal  instruments.  It  is  impossiUe 
to  deny,  that  liovd  Hardwicke  in  Chapman  y.  Hart  (6)  ajoi 
Knotsford  v.  Gardiner  (7)  held,  thht  Rose  v.  Bartlet  was 
sacred ;  that  it  was  not  to  be  touched ;  and  he  must  have 
been  informed  of  Addis  v.  Clement^  before  his  immediate  pre- 
decessor :  but  he  held  that  rule  clear  doctrine,  a  landnnark 
in  the  law.  If  any  fault  is  to  be  foimd  in  what  he  says,  it  is 
a  fault  on  the  other  side ;  that  perhaps  according  to  the  note 
be  carries  his  idea  farther  than  a  strict  attration  to  the  rule 
could  justify. 

Ab  to  Latcther  v.  Cavendish,  it  is  difficult  to  believe.  Lord 
Northington  said  what  is  reported.  He  was  a  great  lawyer 
and  very  firm  in  delivering  his  opinion ;  and  if  he  dissented 
firom  Rose  v.  Bartlet,  I  rather  think,  he  would  in  a  firm  and 
manly  way  have  denied  that  case  to  be  law,  rather  than 
have  thrown  out  such  an  observation.  With  respect  .to 
Lane  v.  Lord  Stanhope,  when  the  general  rule  is  under- 
[  ♦  641  ]  ♦  stood  to  be  according  to  Rose  v.  Bartlet,  and  a  question 
arises  as  to  an  exception  out  of  that  rule,  there  will  be  a  dif- 
ference of  opinion  upon  the  intention  arising  from  the  circom* 
stances ;  as  those  circumstances  operate  upon  different  minds. 
But  there  is  no  great  mischief  in  that :  so  long  as  the  general 
rule  is  acknowledged,  and  the  difference  arises  only  from  the 
views  of  different  minds,  construing  the  same  circumstances. 
As  to  what  Lord  Kenyon  says  (  8 )  in  that  case  upon  Pistol  v. 
Riccardson  {9),  supposing,  that  Lord  MansJieWB  opinion 
would  have  been  different,  if  Addis  v.  Clement  had  been  ad- 
verted to,  I  am  not  quite  sure  of  that.  In  that,  case  I  should 
not  have  followed  Addis  v.  Clement.  Some  of  the  distinctions 
in  that  case  appear  to  me,  not  only  not  solid,  hut  incapable 
of  being  reconciled  to  legal  doctrine,   I  am  also  of  opinion, 

thal^ 

(fl)  iVes.^n.  (9)  Stated  2  P,  Will.  46fi, 

(7)  2  Atk,  450.  in  Mr.  Coc's  note  to  Addis  v, 

(3)  6  Term  Rep.  B;  P.  dd3,  Clement. 
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diat/  instead  of  struggling  i>y  little  circumstances  to  take  cases  1802. 
out  of  a  general  rule,  it  is  more  wholesome  t6  struggle  not  to 
let- little  circumstances  preVent  the  application  of  the  general 
ride.  There  is  hardly  one  of  those  ca^es,  in  which  it  is  not  saidj  Lea 
that  the  general  intention  was  to  make  the  leasehold  estate  go 
with  the  real  estate  as  far  as  by  the  niles  of  Law  and  ISquity 
it  can.  Such  an  intention  is  very  familiar  in  fact  (  10 ) :  but  no 
conveyancer  would  have  attempted  to  execute  such  intention 
in  the  way,  from  which  in  any  of  those  cases  that  imputed  in- 
tention has  been  held  a  ground  for^assing  the  leasehold  estate. 
The  mode  of  doing  it  is  plain:  either  by  very  special  limita- 
tions' as  to  the  leasehold  estate,'  as  there  were  in  Pelham  v. 
Chregory  (11);  technical  limitations/  to  prevent  it  from  vesting, 
a^  to  carry  it  as  far  as  the  rules  of  Law  and  Ekjuity  will  ad- 
nfit;  or,  if  general  words  are  preferred,  you  state,  that  it  shall 
gb  as  long  as  the  rules  of  Law  and  Equity  will  permit  it  to  be 
enjoyed  with  real  estate :  that  is,  nearly  till  a  recovery  can 
suffered:  viz.  till  the  age  of  twenty-one  of  the  tenant  in 
tail.  Then  the  rule  of  law  will  not  let  it  go  farther  :  whereas 
the  other  will '  go,  till  a  recovery  is  suffered.  In  aD  these 
caises  'that  intention  might  have  been  frustrated  immediately 
after  the  testator's  death ;  as  where  the  limitation  is  to  the 
&ther  for  life ;  with  remainder  to  the  son  in  tail ;  and  a  son 
had  lived  a  minuter  the  whole  effect  would  be,  that  the  father 
woiild  have  taken  the  whole  leasehold  estate. 

I  never  could  see  the  policy  of  taking  cases  out  of  a  geperal  [  642  ] 
ruler  of  law,  which  afl  may  understand,  upon  the  ground  of 
intention,'  which  the  testator  has  taken  no  one  of  the  ordinary 
m6an8  to  egress.  'This  case  will  not  turn  upon  that.  The 
circumstance,  that  the  limitations  are  inapplicable,  is  very 
strong  for  inferring  the  intention,  if  the  words  leave  it  am- 
biguous, whether  leasehold  estates  are  meant,  or  not :  but  if 
the  *  testator  has  expressly  said,  he  meant  leasehold  estate> 
however  ignorahtly,  idly,  or  ineffectually,  he  has  described 
the  subject,'  it  is  in  Vain  to  resort  to  that  circumstance;  for 
you  ciemnot  strike  'out  the  description.  There  are  frequent  in- 
staiM^s  both  of' deeds  and  wills,  in  which  leasehold  estates 
are  givra  and  settled  with  freehold  estates  \  sometimes  even  a 

(10)  Ante,  The  Duke  of  New-    Vol.  Ill,  887. 
castle  y.  Tfie  Chuntess  of  Lincoln,       (U)  5  Bro.  P.  C.  435. 
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1803.       laflse  for  ten  years;  with  aQ  theae  limkatione  in  atrkt  settle- 


Watkins     "^^^^  trustees  to  preserve  contingent  remainders,  oross  »• 
ipainders,  powers  of  leasing  and  jointuring;  cloailiiiig  k  wit& 


Lkk        all  die  uses  and  powers,  to  which  freehold  estafies  are  liaUft 
The  answer  probably  would  be,  that  it  was  not  intended :  but 
ihe  misfortune  is,  that  in  the  caae  of  a  will  it  cannot  be  ree^ 
tified;  and  the  leasehold  estate  must  be  held  by  oonstmctkn 
according  to  the  known  rules  of  law. 
Devise  of  all      It  is  stated,  and  I  thmk  so,  that  a  devise  of  all  fineeliold 
freehold  lands  lands  will  include  leases  for  lives ;  notwithstanding  all  these 
wmM  inclttde  limitations  would  be  just  or  nearly  as  inappKcable  to  Ontt  m- 
terest  as  to  this;  for  under  the  Statute (12),  if  there  ia  no 

toowgh  tue  11- 

nitaUons  are  V^^*^  occupant,  that  would  be  dbtributable  as  personal 
inapplicable,  estate.  It  does  not  become  personal  estate,  strictly  speaking: 
nor  does  it  become  liable  to  that  application  till  after  the  death 
of  the  party:  nor  is  it  by  force  of  any  property  inherent  in 
the  estate  itself,  but  by  force  of  the  Statute,  to  avoid  the 
ioconvemence  of  general  occupancy.  In  the  life  of  the  party 
it  would  be  considered  freehold  estate.  That  case  therefore 
does  not  necessarily  govern  this;  in  which  the  estate  in  oas 
s^nse  was  copyhold  estate  in  the  life  of  the  testator,  and  ia 
another  was  personal  estate  even  in  his  life.  It  comes  neiier 
the  case  of  a  man,  having  freehold  estates  of  inheritance^ 
leaseholds  for  lives,  and  leaseholds  for  years;  and  gi^ag 
bis  leaseholds  at  A.  and  his  freeholds  at  B.  That  sort  of 
case  is  not  very  unlike  this ;  for  this  testator  had  firediold 
estates  in  fee-simple,  copyholds  of  inheritance,  and  this  estate^ 
[  ^643  ]    that  was  copyhold,  but  idso  in  another  *  sense  personal  ealate; 

and  the  question  would  be  much  the  same ;  whether  he  neuit 
all  hi9  copyhold  estates,  in  the  most  extensive  aenae,  or 
those,  which  were  his  copyhc^  estates,  strictly  apeakii^ 
as  contradistinguished  firom  this  personal  interest  in  a  copy* 
hold  estate.  This  testator  having  taken  thn  sort  of  piupeiljt 
with  an  express  clause,  that  the  trustee  surviving  waa  to-  db^ 
pose,  when  the  executors,  administnubors,  oc  aasigna,  of  Iks 
testator  should  require,  and  having  taken  a  grant  of  die  le* 
version  for  two  lives  widi  ai  similar  clause,  being  undeorstoodJn 
his  life  to  be  distributable  as  hia  personal  estate  aftsr  las 

death, 

(t^)  29  Char,  U,  c.  9.  14  Oeo.  II,  e.M.  SAt  Ripkf  r. 
worth, Vel.  VII,  4«6. 
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4eath|  and  being  in  common  parlance,  understood  as  ^erstaiA  1602^ 
estate,  the  testator  also  being  seised  of  copyhold  estates  de- 
aoendible,  ahd  devising  all  and  singular  his  freehold  and  copy* 
hold  estates,  .with  all  the  limitations  of  a  settlement,  it  is  verjr  I'^a. 
difficuK  eo  conceive,  he  meant  so  ta  dispose  of  that  property: 
First,  it  was  renewable;  and  there  is  no  fUnd  for.renewtfl« 
Secondly,  the  first  infant  would  take  in  tail  male;  ilnd  if  he 
died  immediately,  the  property  would  be  distributable  aitiong 
his  next  of  kin.  Such  an  intention  never  could  with  propriety 
be  attributed  to  the  testator.  There  are  traces  in  some  ex- 
pressions in  this  will,  that  authorise  the  opinion,  that  he  meant 
by  these  general  words,  all  and  singular  my  freehold .  and 
*^  copyhold  messuages,  lands,"  &c.  exactly  the  same  as  in 
other  paits  of  the  will  he  meant  by  bis  real  estate.  He 
charges  his  real  estate  with  his  debts,  if  his  personal  estate 
should  not  be  sufficient.  It  would  be  -singular  to  suppose,  he 
should  not  understand  this  copyhold  estate,  charged  by  law 
with  the  debts,  to  be  chargeable  by  Jaw;  and  that  he  meadt 
it  to  be  charged  by  him  as  his  real  estate.  His  copyhold 
estates  must,  like  all  the  rest  of  his  real  estate,  be  taken  to  be 
specifically  devised.  Then  the  personal  estate  is  first  appli- 
caUe ;  and  the  copyhold  estate  is  only  to  contribute  with  the  ^ 
oiher  real  estate.  You  must  suppose,  he  meant  to  draw  out 
ihis  interest  in  this  copyhold  estate  from  the  obligation  the  law 
imposed  upon  it,  as  a  subject  applicable  to  debts  independent 
of  his  win,  and  to  distinguish  it  from  the  rest  of  the  personal  . 
estate,  making  it  applicable  only  in  the  case  of  deficiency  of 
the  persona]  estate ;  ahd  even  in  that  case  not  generally  liable, 
but  only  to  a  contribution  with  dl  the  rest  of  his  freehold  and 
Copyhold  estates.  The*  sound  construction  is,  that  he  meant 
upon  the  whole  to  distinguish  between  his  personal  and  real 
states ;  considering  this  copyhold  as  his  personal  estate,  rather 
dian  as  real  ^estate,  which  he  meant  to  devise  under  tliese  [  ^€44  ] 
woihIs;^hat  it  passes  as  personal  estate;  and  would  have 
passed  Under  a  general  bequest  of  the  personal  estate,  if  not 
etttaHgled,  as  it  is  in  this  will.  He  has  used  two  descriptions, 
tillable  of  describing  this  particular  estate ;  and  then  it  is  a 
qMilion  of  intention 'upon  the  whole  will,  which  he  mem(  t/o 
apply  to  this  particular  estate ;  and  the  best  construeiion  is^ 
dut  lie  meant,  the  description  of  persohal  estate,  which 
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I862:       would  be  a  description  of  it,  should  apply  to  it,  than  that 
under  all  the  circumstances  he  meant  the  description  of, 
Watkins       copyhold"  should  apply  to  it;  as  it  would  without  these: 
Lba.  circumstances. 

According  to  this  opinion  therefore  the  bill  must  be  dis- 
nussed:  but,  as  it  involves  the  consideration  of  questions  of 
very  considerable  importance,  if  this  opinion  should  be  thought 
not  the  right  result  of  tiie  authorities,  I  will  rehear  the  cause: 
but  in  that  case  I  shall  certainly  call  for  farther  assistance. 


No  petition  of  re-hearing  being  presented,  the  bill  was 
dismissed. 


LEERS,  Ea  parte. 


1802. 
Fe6.  G/A,  lUA. 

DMdends  de-  JpOURTALIS  and  Company,  o(  London ,  drew  a  bill  of 
elated  apoQ  a  exchange,  dated  the  23d  of  Juli/,  1799,  on  Cloessen, 

bill  of  ex-  KiecJchoefer,  and  Company,  of  Hamburgh^  for  750/.,  payable 
tshange,  though  ^^iree  months  after  date,  to  the  order  of  Mendex  Pereira  and 
mrot^^^e-*  f^€istellain\  which  was  accepted;  and  indorsed  hy  Mendez 
dai^ted  from  P^^^i^^  Castellain,  to  the  order  of  Pierre  Boursier  de 
the  proof  by  R^snas^  a  merchant  at  Hamburgh^  and  afterwards  indorsed 
the  indorsee    by  him  to  Leers  and  Company. 

under  another      The  bill  was  protested  for  non-payment.    In  January  ISOO 
Commission  of  ^  Commission  of  Bankruptcy  under  the  Great  Seal  of  Great 
Bankraptcy.    Britain  issued  against  Mendez  Pereira  and  Castellain.  Cloes- 
seny  Kieckhoe/er,  and  Company,  and  Pierre  Boursier  de 
[  ♦  645  ]     Ruesnas  also  were  *  made  bankrupts.   Leers  and  Con^ny 
caused  the  bill  to  be  claimed  against  both  their  estates  accord- 
ing to  the  due  course  of  such  proceedings  at  Hamburgh  ;  and 
a  dividend  of  fo.  in  the  pound  was  declared  of  the  estate  of 
CloesseUi  Kieckkoefer,  and  Company ;  and  a  dividend  was  also 
declared  of  the  estate  of  Pierre  Boursier  de  Ruesnas. . 

Leers  and  Company  not  having  received  any  part  of  those 
dividends  applied  to  be  admitted  to  prove  under  the  Commis- 
sion against  Mendez  Pereira  and  Castellain  for  the  amount  of 
the  bill  of  750/.  and  the  charges :  but  the  Comwjissioners  re- 
ifused  to  admit  the  proof  for  the  whole  sum ;  alleging,  that 

thev 
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tliey  ought  to  deduct  the  amount  of  the  dividends  reserved  1803. 

from  the  estates  of  Cloessen^  Kiecihoefer,  and  Company,  aild  *     L^^g  ■ 

Pierre  Boursier  de  Ruesnas ;  ijpon  which  the  petition  was     jg^  pa,.|e, 

presented  hy  Leers  and  Company;  insisting,  that  not  having 

yet  received  anypartof  the  said  reserved  dividends  they  are 

entitled  to  prove  the  whole  amount  of  the  bill  and  charges 

against  the  estate  of  Mendez  Pereira  and  CasteUain ;  and 

praying  accordingly,  that  they  may  be  admitted  to  prove  the 

fall  amount,  and  receive  dividends  pari  passu  with  the  other 

creditors,  until  they  are  fully  paid  the  amount  of  the  bill  and 

charges. 

This  petition  was  mentioned  on  several  days:  the  Lord 
Chancellor  expressing  considerable  doubt,  whether  a  man 
having  a  bill,  by  virtue  of  which  he  has  three  debtors,  is  not 
entitled  to  prove  the  whole  against  each  estate,  until  he  has 
n^ivedtSQf.  in  the  pound  ( L3 )» 

Mr.  CStio£e,  being  applied  to  hj  i^e  Lord  Chancellor  bj^  to 
the  practice  at  CruHdhall,  stated,  that  a  'dividend  declared  was 
constantly  deducted ;  observing,  that  in  Brown  v.  Butten  ( 14)* 
it  was  decided,  that  an  action  for  money  had  and  received  lies 
for  the  amoiuit  of  the  dividend  the  moment  it  is  declared :  and 
it  would  be  singular,  if  the  creditor  could  arrest  in  that  ac« 
lion,  and  yet  go  before  the  Commissioners,  swearing,  he  had 
Deceived  no  security  or  satisfaction  whatsoever. 

Mr.  RomiUy  and  Mr.  Leach  in  support  of  the  petition,  put      £  545  j  . 
die  case  of  a  dividend  declared  inimedii^tely ;  the  party  at  . 
Hamburght  and  knowing  nothing  of  it:  whether  it  would  be 
payment  in  that  case. 

Lord  Chancellor  made  the  order,  that  the  dividends-  Proof  by  obli- 
should  be  deducted  according  to  the  practice,  as  stated  by  gee  under  a 
Mr.  Cboiire;  still  expressing  doubt  as  to  the  principle  of  it;  Commission 

and,  *«f*°f *  ^® 

(13)  .  See  Ex  parte  Bloxham,   tion  shaU  be  brought  for  a  divi-  JJ*"^^'^^^^^^ 

ante.  448,  600.    Vol.  V,  448,  dend;  and  aathorising  the  Xord  ^  ^^^"^"^  ^ 
.  .  .  .  .the  surety,  se- 

aad  the  note,  449.  ChauceUor  on  petition  to  order  curing  the' 

(14)  Doug.  392.  This  was  payment,  with  interest  and  costs;  obligee  by  pay- 
allered  by  Statute  49  Geo.  Ill,  and  that  is  adopted  by  the  Sta*  ing  the  amoant 

21.  s.  12,  directing,  that  no  ac-   tate  6  Geo.  IV,  c.  IG.  of  the  bond  in- 

to a  banker's. 


046 


CASES  IN  CHANCERY. 


iR02.       and,  in  answer  to  the  objection  from  the  diflSciilty  pat  as  to  Ae 
Lebrs       creditor  taking  the  osual  oath,  referring  to  the  cate  of  prind- 
Ex  parte      P*l*nd  surety  in  a  bond :  the.principal  being  a  bankrupt,  and 
the  obligee  insisting  on  payment  from  the  surety  is  desired 
by  him  to  prove  under  the  Commission,  and  he  will  pay  the 
amount  into  a  banker's  ( 15 ). 

(15)  Ex  parte  Todd,  2  Rote  232.    Ex  parte  The  Ragal  Btmk 

Bank.  Cas.  202,  note.  Ex  parte  of  Scotland,  post,  VoL  XIX,  310. 

Atkitiion,  1  Cooke's  Bank.  Law,  2  Jlo$e,  197. 
210.     8th  edit,   by  Mr.  Roots, 


1802.  ^ 
J^'aT^^d.  JENKINS  HILES. 

General  role,   -gy  indentures,  dated  the  5th  of  April,  1761,  Edward 
^t^d^Ue  demised  to  Joseph  HUes  certain  estates  and  pie- 

'will  not  jc^  e  ^  ^  j^^y  Joseph  Hiks,  his  executors,  administration, 
without  a  re-  assigns,  for  the  term  of  99  years,  if  Hiles  and  hk  wife 
fereoce  to  the  <^  ^^^^  daughter,  or  any  or  either  of  them,  should  ao  long 
Master;  unless  live,  at  the  yearly  rent  of  6SL  Ss.4d.;  with  a  proriao  Ibr 
unequivocally,  re-entry  if  HUes,  his  executors,  &c.  should  lease  or  aangn  the 
and  without  premises  or  any  part  without  the  licence  of  Ciudd,  hia  hein 
fraud  or  sur-^  assigns,  in  writing  first  had;  except  such  disposal aaJiMQil 
a^PUiniiff  '  ^^^^  should  make  of  the  premises  entire  for  the  benefit  of 
seeking  a  spe-  child  or  children  without  parting  the  same, 

ciBp  perform-  indentures,  dated  the  4th  of  February,  1763,  Joseph 

ance  of  a  con-  Hiles  in  consideration  of  2002.  paid  to  him  by  Cludd  assigned 
tract  being  en-  the  premises  to  John  Stamer  for  the  residue  of  the  term  mider 
titled  to  the  the  yearly  rents,  covenants,  provisoes,  conditions,  and  agree- 
oppor-  ^♦g4,'jrj  ments,  in  the  ♦  original  lease,  in  trust  for  Cludd,  his  execo- 
^^'^  tors,  &c.  subject  to  redemption. 

^11  "'ude^  By  indentures,  dated  the  aOth  ot  January,  1766,  in  ooa- 
before  the  eideration  of  S83L  12s.  Sd.,  paid  by  Join  Wissdsor  to  ChM, 
M^ister;  and  216L  Is.  9d.  paid  by  him  to  Hiles,  the  premises  were  ss- 
the  Defendant  signed  to  Windsor,  his  executors,  &c.  for  the  residue  qf  die 
haying  a  right  term,  subject  to  the  rents,  covenants,  provisoes,  reaervatioiis, 
to  farther  in-  conditions,  and  agreements,  mentioned  and  eorapriaed  in  the 
quiry.  beyond  original  lease,  subject  to  redemption  by  Joseph  Hiks,  bb 
the  objections  jj^j^.^  executors,  and  administrators, 
arumg  on  the 

abstract,  upon  the  principle,  that  th^  bill  seeks  relief  beyond  (he  law. 
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By  iodraturet,  dated  the  2Sth  of  My^  1767,  Jaeph  Hile^  1903. 
in  consideration  of  lOOL  paid  to  him  by  JohnHammmd$,  at»- 
signed  Ae  tMremises  to  Hammandi^  his  executors,  &c.  finr  the 
residne  of  the  tenoi  and  also  during  all  the  other  estate,  term  UitMk 
and  interest,  which  Joseph  Hilesg  his  eueutors,  &c«  might 
have  under  the  said  lease,  subject  to  the  rents,  provisoes) 
covenants,  ^nd  agreements,  contained  in  the  original  lease) 
and  subjeet  to  l^e  mortgage  vested  in  WindMar. 

By  indentures,  dated  the  00th  of  J^nMry,  1769,  fViiktgat 
in  consideration  of  500/.  paid  to  him  by  Jmmei  Hilss  assigned 
mA  Joseph  tiilea  ratified  and  confirttied>  to  James  HUes  the 
premises  for  the  residue  of  the  term,  at  and  under  the  yearly 
rents,  covenants,  provisoes,  conditions,  and  agveementi.  Con* 
taihed  in  the  original  lease,  subject  to  redemption  by  Joseph 
HiieSf  his  heirs,  executors,  and  adnumstrators. 

James  HUes  having  filed  a  bill  of  foreclosure  against  iFflnir- 
mofids,  in  February  1771  an  agreement  took  place;  by  which 
Che  account  of  the  interest  was  settled  ;  and  it  was  dedared, 
that  the  principal  should  carry  interest  at  4/.  lOf.»  from  Lady 
Day  next ;  and  Hammonds  agreed  to  make  a  lease  to  Jamts 
HUes  for  seven  years  at  a  rent  of  1051. 10s. ;  out  of  whieb 
the  original  rent  to  Cludd  was  to  be  paid,  and  the  inter^si  of 
tlx^  mortgage  to  be  retained ;  and  the  remainder  to  be  pM 
to  Hammonds. 

In  September  1775  Hammonds  died;  having  by  his  will 
given  all  his  personal  estate  to  his  two  daughers  AmtO,.  the 
wife  of  •  John  Jenkins,  and  Sarah  Btea^h.    Samuel  Breach,     [  ^643  ] 
tlie  husband  of  the  latter,  died  intestate  in  Jmuary  t79l ; 
and  administration  was  granted  to  his  widow. 

James  HUes  having  been  in  possession  under  the  agi^ 
ment  of  1771  vrithout  paying  any  rent,  except  the  original  rent 
to  Cludd,  Jenkins  and  Breach  served hinl<m the  S6th  of  Sep- 
fember,  1786,  with  notice  to  quit,  and  on  the  S4th.of  AfifrcA 
iUlowing  tendered  him  111/L  I9s.  6d.  for  principal  and  interest 
remainfaig  due  on  bis  mortgage,  and  fiSl.  for  repairs  and  im« 
pfovements ;  which  he  refused ;  and  also  refusing  to  deliver 
up  possession,  they. threatened  to  file  a  bill;  which  led  U}f 
articles  of  agreement,  dated  the  18th  of  February,  1790;  by 
which  Jenkins  and  Breach  in  consideration  of  9001.  agreed  to 
assign  to  James  HUes  the  lease  of  1761  and  the  premises  fo# 
the  residue  of  the  term ;  and  HUes  agreed,  that  he  would  on 

the 
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the  execution  of  such  assignment,  which  it  was  agreed  should 
be  executed  before  the  3d  of  Mag  next,  pay  the  said  3002. 
At  the  same  time  the  assignment  of  July  1767  of  the  equity 
of  redemption  by  Joseph  Hiles  to  Hanmon^Sf.  and.  the  ar- 
ticles of  1790,  so  executed  by  Jenkins  and  Breaek,  weire  de- 
livered to  James  jHiles ;  who  was  also  in  possession  of  the 
original  lease. 

The  bill  was  filed  by  JenUus  and  his  wife  and  Sarah  Breach 
against  James  HUes ;  praying,  that  the  Defendant  may  be 
decreed  either  to  accept  a  proper  assignment  of  the  equity 
of  redemption,  and  to  pay  the  consideration,  with  interest  from 
the  time  mentioned  in  the  said  articles  for  payment ;  or  that 
be  may  account  &r  the  rents  and  profits;  and  that  on  pay- 
ment of  what  shall  be  found  due  for  principal  ^nd  interest 
on  his  mortgage  the  PJaintifis  m^y  be  let  into  a  redemp^. 
tipn,  &c, 

The  Defendant  by  bis  answer  stated,  that  he  believed  no 
consideration  whatever  was.  paid  by  Hammonds  for  the  aasigiH. 
meut  from  Joseph  Hiles  \  who  having  married  one  of  the 
ctaughters  of  Hammonds ^  and  being  imprisoned  for  debt, 
and  intending  to  take  the.  benefit  of  the  Lords'  Act  or  some 
o>ther  Insolvent  Act,  executed  the  assignment  to  Hammonds 
voluntarily  without  any  consideration  for  the  sole  purpose 
of  defirauding  his  creditors;  and  he  stated  declarations. of 
[  *G49  ]  Hammonds  and  Joseph  Hiles  to  that  effect.  *  He  farther 
stated,  th^t  he  was  willing  to  ca^y  into  execution  the  articles 
of  agreement  on  having  a  good  title  made ;  but  the  Plaintiflh 
are  not  capable  of  making  a  valid  disposition  of  the  equity  of 
redemption  without  the  licence  of  Clwld;  and,  suggesting  the 
bankruptcy  of  Samuel  Breach^  submitted,  that  the  P)aintifis 
ought  to  have  delivered  an  abstract  of  their  title,  or  at  least 
of  so  much  as  commences  with,  and  is  derivative  under,  the. 
Commission  of  Bankruptcy  against  Breach  ;  that  his  interest 
is  ih  his  assignees ;  apd  the  Plaintiffs  had  not  explained,  how 
they  claim  title  under  the  assignees ;  nor  do  they  take  notice 
of  it  by  the  bill. 

Upon  that  answer  coming  in  tlie  bill  was  amended  ;  stating 
the  bankruptcy  of  Breach;  and  that  having  obtained  hi& 

certificate 
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certificate  he  purchased  from  his  assignees  one  moiety  of  the 
premises,  subject  to  the  mortgage,  for  lOl*  lOs. ;  which  by 
deed  of  assignment,  dated  the  8th  of  Juljf,  1784,  was  assigned 
to  him;  accordingly  for  the  residue  of  the  term. 

.  The  Defendant  went  into  evidence,  that  the  objections  were 
taken  by  his  attorney ;  and  that  no  abstract  was  delivered. 
The  answer  was  replied  to :  but  the  Plaintifis  did  not  go  into 
evidence. 

Mr.  RomiUy  and  Mr.  HoUUi,  for  the  Plaintiffs,  in  answer 
to  the  objection  to  the  title  for  want  of  a  licence  from  the 
original  lessor  insisted,  that  the  con<fition  was  determined  by 
the  licence  given,  when  the  mortgage  was  made  in  trust  for 
him  in  1763 ;  according  to  Bumper's  Case  ( 16). 
..  Up<m  the  other  objections  they  contended,  that  the  De- 
fendant had  dealt  with  Hammonds ^  as  being  entitled ;  and 
tb?  delivery  of  the  abstract  was  unnecessary :  the  Defendanjt 
being  in  possession  of  all  the  deeds.  They  &rther  urgedi 
that,  all  the  objections  appearing  upon  the  pleadings,  the 
Court  would  decide  upon  them  without  a  reference  to  the 
Idaster. 


Id02. 
Jenkins 

V. 

HiLBS. 


Mr.  Lloyd  and  Mr.  Stratford,  for  the  Defendant. 
The  licence  in  this  case  might  be  special,  and  undc^  re- 
strictions ;  not  like  that  in  Dumper's  Case,  which  was  general, 
and  certainly  destroys  the  condition.  This  transaction  was 
nothing  more  than  a  licence  to  mortgage  in  trust  for  the  owner 
of  the  estate.  In  Equity  there  may  be  some  difference  be- 
tween a  licence  to  alien  generally  and  a  licence  to  enable  the 
lessee  to  make  a  mortgage.  A  Court  of  Law  does  not  look 
at  the  proviso  for  redemption :  but  this  Court  only  considers 
it  a  pledge  for  payment  of  the  money.  Such  a  licence  could 
not  in  Equity  be  considered  a  forfeiture  of  the  lease;  for  he 
cannot  be  considered  as  parting  with  his  property.  The  re- 
demption is  given  to  Hiles,  his  heirs,  executors,  and  admikiis- 
trators,  not  assigns ;  and  the  assignment  is  expressly  subject 
to  the  covenants,  provisoes,  conditions,  and  agreeinents,  in 
the  original  lease. 
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mm.  But  it  k  now  insisted,  diat  the  Court  in  a  case  of  diii  kfaid 

IbiTkTns  ^pon  the  bill  and  answer,  decide  a  question  of  title  without 

a  refiinenee  to  the  Masten  ^at  is  perfectly  new.  The  oriy 
HiLES.  authorities  for  such  a  proposition  lure  two  late  caeeo,  Mose  w* 
CaUand{l7)  and  Otnerod  v.  Hardman (18).  No  authority 
fe  to  be  met  with  previous  to  the  former  of  these  cases;  and 
it  tnay  reasonably  be  doubted,  whether  those  decisioiit  an 
correct.  The  reason  for  having  a  Report  and  imceeding  by 
Exceptions  is,  that  the  ground  upon  which  the  Court  procecdo, 
may  appear  upon  the  Record.  This  is  analogous  to  the  rule 
at  law,  that  a  writ  of  error  cannot  be  brought  upon  an  inter- 
loeutory  judgment.  It  is  often  said,  that  the  Master's  Report 
is  the  same  as  a  final  judgment  at  law.  If  this  can  be  done 
upon  one  or  two  objections,  why  not  upon  any  number,  if 
appearing  upon  the  pleadings?  In  Marhw  v.  Smkk (19)^ 
die  tide  was  referred  to  the  Master ;  though  the  only  piaint 
was,  whether  a  trust  estate  passed  by  a  general  devise  (90). 
In  Roake  v.  Kidd{fil ),  though  mere  questions  of  Law  were 
to  be  decided.  Lord  Ahantey  would  not  decide  them  widn 
[  *  65t  ]  ^  out  a  reference  to  the  Master.  The  same  course  was  takoi 
Sn  Cooper  v.  Denne  (92)  and  Abel  v.  Heaiheoie  (S3),  hk  the 
latter  there  could  not  have  been  a  more  naked  question. 
Nothing -could  have  sent  that  to  the  Master  but  the  form  of 
the  Court,  requiring  the  title  to  be  stated.  Upon  this  snbject 
it  is  .very  important,  that  thet^  should  be  some  known,  ge- 
neral, rule.  The  decision  in  Omerod  v.  Hardnum  was  fpmt 
in  opposition  to  a  deliberate  opinion  of  Lord  RedeedA 
Itnd  others.  A  reference  is  more  necessary  upon  Ihets; 
where  facts  may  come  out  before  the  Master.  In  this  oue 
every  suspicion  is  thrown  upon  the  title  by  the  conduct  of  die 
Phuntiffs. 

(17)  Ante,  Vol.  V,  186.  Ex  parte  Ser^eem,  IV,  147.  Th 

(18)  Ante,  Vol.  V,  722.  Attomey^emeral  v.  BmUer,  V, 

(19)  2  P.  WiU.  198.  839,  and  Uie  note,  341. 

(20)  See  ante.  Ex  parte  Bret-      (21)  Ante,  VoL  Vr  647. 
t€U,  6TI»  and  the  note,  679.  The      (22)  Ante,  VoL  I, 

J)uke  of  Leedi  v.  Munday.  Vol.      (23)  Ante,  Vol.  II,  V».iBn. 
Ill,  348,  and  |he  note,  349.  C.C.87B. 
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V. 


Mr.  BomiUff,  in  Reply.  IBM. 
In  this  case  certainly  there  Cfuinot  be  a  decree  in  the  first 
instance  without  consent ;  as  it  does  not  appear,  that  there 
was  an  assignment  by  the  assignees  of  the  bankrupt;  without 
whidi  a  fffoA  tide  cannot  be.  made.  But  the  inquiry  ought  to 
be  confined  to  that  point ;  and  is  not  to  be  a  general  refers 
epce  to  inquire,  whether  «  good  title  can  be  nmde. 

Upon  the  point  now  urged,  that  there  is  an  invariable  rule, 
no  matter  what  may  be  the  state .  of  the  pleadings,  that  a 
reference  to  the  Master  may  be  insisted  on,  no  such  rule^ 
appears  in  any  of  thecases,  that  have  been  referred  to.  In 
Marlow  v.  Smiik  the  bill  was  not  for  -a  specific  performance; 
and  the  question  as  to  the  title  could  not  come  on  except  upon' 
the  Master's  report.   In  Cooper  v.  Detme,  Abel  v.  HeatAcote, 
and  Roaiey.  Kiddy  no  question  was  made,  whether  the  points 
might  not  have  been  decided  at  the  original  hearing,  if  upo» 
die  slate  of  the  pleadings  they  coidd  have  been  decided. 
There  is  no  decision  against  the  two  last  cases.   But  there 
is  a  great  difference  between  the  general  proposition,  that 
upon  a  bill  by  a  vendor  the  purchaser  shall  be  compelled  to* 
take  the  title  stated  without  a  reference,  and  such  a  case  as 
this:  the  Defendant  submitting  to  have  the  agreement  carried 
into  execution ;  and  stating  the  points,  upon  which  he  objects.  ^ 
What  can  be  the  reason  of  a  rule  creating  great  additional 
expence?   What  advantage  is'  there  in  having  the  opinion 
^  a  Master  upon  the  very  points  now  before  the  Court  t 
If  die  Defendant  chooses  to  state  his  objections  upon  the 
answer,  the  Court  may  •  decide  upon  them.   There  is  great    [  *  1 
objection  to  this;  for  the  ground  may  not  appear  in  this  way; 
as  it  is  not  necessary,  diat  the  exception  should  state  the  point ; 
which  in  Abel  v.  Heaiieote  was  said  to  be  modem  practice ; 
and  that  the  usual  way  was  to  take  the  exception  generally^ 
that  the  Master  has  stated,  that  a  good  title  cannot  be  made^ 
There  is  more  advantage  therefore  in  having  the  point  clearly 
stated  upon  the  record. 

Upon  the  first  objection  it  is  said,  there  is  something  pecuKay 
in  this  case  ;  and  the  assignment  is  not  absolute,  but  by  way 
of  mortgage.   These  covenants  are  always  held  to  great  strict- 
ness: 
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ness:  Crusoe  v. Bugby  (2^).  Roe  y.  GaUiers  (25).  Aatort- 

1  IS  an  absolute  assignment  at  law.    There  is  the  same 

•Iknkins      o  o  o  . 

objection  to  that;  for  the  only  object  of  the  covenant  is,  thafc 

llii.ES.       the  lessor  shall  not  have  a  tenant  he  does  not>  approve 

Upon  the  objection,  that  the  assignment  is  subject  tx>  theco*' 
Tenants,  conditions,  and  provisoes  of  the  original  lease,  tfaeie 
is  nothing  special  in  the  assignment.  Every,  assignment  nm^ 
be  subject  to  all  the  covenants ;  and  these,  words  being  tacitly 
included  have  no  operation.  But  if  there  was  any  ambiguity^, 
it  is  removed  by  the  conduct  of  the  lessor ;  who  has.-  accepted 
a  tenant  and  received  rent  under  this  assignment  for  thirty-, 
three  years.  It  would  be  impossible  for  him  now  to  bring  ap. 
ejectment.  As  to  the  objection,  that  the  assignment  to  jHa»r; 
monds  by  Joseph  /Tifef  was  fraudulent,  it  has  stood  wmiH: 
peached  for  thirty-five  years ;  and  the  Defendant  himiielf  filed, 
a  bill  of  foreclosure  against /Tammoitcb;  and  afterwards  en-i 
tered  into  this  agreetnent  with  him;  considering  him  as  mort-. 
gagor.  Under  these  circumstances  they  cannot  have  an  in- 
quiry, whether  that  consideration  w^  paid  ,  upon  a  deed: 
executed  so  long  ago;  and  then  there  is  nothing  toxeferaa, 
to  that* 

.  Lord  Chancbi^lor. 

I  feel  very  great  disinclination  to  make  the  decree,  wjbicii 
under  all  the  circumstances  I  think  myself  required  to  make.*. 
That  disinclination  is  diminished  by  the  consideradoDj  tfaatt. 
though  the  decree  in  form  cannot  be  what  I  wbh,  it  vrill,  in 
substance  and  the  execution  of  it  not  operate  otherwise  than 
if  I  could  make  the  decree  I  wish  to  make.  But  .1  am  of  opir 
nion,  I  am  bound  to  refer  this  to  the  Master ;  to  see,  whether 
[  *653  ]  ^  ^  good  title  can  be  made  to  the  equity  of  redemption,  which 
is  the  subject  of  this  contract. 

It  is  admitted,  that,  where  a  bill  is  filed  for  specific  per* 
formance  of  a  contract  for  the  purchase  of  real  estate,  m 
ordinary  cases  the  Defendant  may  have  a  reference  upon 
the  title  for  asking  for.  I  always  conceived,  that  was  not  a 
nile  founded  merely  in  practice,  and  not  in  any  assignable 
principle;  but  that  it  is  really  fouifded  in  principle,  and  a 

principle 

(24)  3  WiU.  234.  Ante,  Seen      (26)  2  Term  Rep.  B.  R.  133. 
v.Hinde,  Vol.  I,  294. 
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principle  somewhat  of  this  nature ;  that  if,  instead  of  bringing  1803. 
aa  action  of  damages  for  breach  of  coveiianty  the'  Plaintiff  j^^^^tu 
comes  here  for  a  specific  performance^  the  Defendant  has! a  t>. 
right,  not  only  to  have  such  a  tide  as  the  Plaintiff  offers  upoii  Hilbb. 
the  abstract  unauthenticated»  but,  uCi  consideration  of  the  relief 
sought  here  beyond  the  law,  to  have  an  assurance  about  th^ 
nature  of  his  title,  such  as  he  Cannot  have  elsewhei^.  There- 
fore the  Coprt  never  acts  upon  ^the  fact,  that  a  satisfactory 
abstract  was  delivered ;  uiJess  the  party  has  clearly  bound 
himself  to  accept  the  title  upion  the  abstract:  but  though  die 
abstract  is  in  the  hands  of  the  party,  who  say^,  he  'camu>t  * 
object  to  it,  yet  he  may  insist  upon  a  reference.  Why?' 
Because  the  decree  compels  the  other  party  to  produce^  all.  th^ 
deeds,  papers,  &c.  in  his  custody  or  power ;  from  which 
reasonable  and  solid  objections  to  the  tide  may  be  furnished; ' 
wiiich  would  never  have  fallen  under  the  view  of  the  pur- 
chaser, unless  the  Coiu't  wrimg  from  the  conscience  of  the 
vendor  that  sort  of  information,  which  a  purchaser  could  by 
no  other  means  acquire.    Inquiries  and  examinations  also  .m&y 
be  directed ;  by  which  the  title  may  be  sifted  in  a  way,  in 
which  it  never  could  upon  a  mere  abstract,  authenticated  as 
the  vendor  thought  proper.    The  rule  therefore  is  founded 
upon  a  right,  that  gives  specifically  all  the  assurance,  wliich 
in  the  natiure  of  things  the  party  can  have  from  sifting  the 
conscience  of  the  party,  who  sues  him  in  this  Court  as  to  the 
matter  of  title.    I  have  never  understood,  that  the  rule  has 
gone  this  length ;  that  the  Defendant  against  whom  a  specific 
performance  is  sought,  may  not  by  an  answer  unequivocal,  to 
which  be  was  not  drawn  by  surprise,  the  propriety  of  which 
is  not  rendered  disputable  by  any  subsequent  discovery,  waive 
the  benefit  of  this  principle ;  and  come  here,  saying  in  effect, 
be  trusts  the  representation  of  the  Plaintiff  without  die 
*obUgation  of  an  oath  upon  his  conscience;  offering  in  the     [  *654  ] 
first  instance  to  the  decision  of  the  Court  one  neat  dry  point; 
•upon- which  alone  his  objection  rests.    The  rule  -has  not  been 
considered  so  absolute.    But  such  instances,  if  they  have 
occiurred  in  practice,  will  not  shake  the  rule ;  but  forming 
exception  would  confirm  the'  general  rule.  * 

On  the  other' hand  Rose" v.  Calland  and  the  case  in  the 
Duchy  Court  are  not  cases  of  this  class :  the  vendor  in  those 

cases. 
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eases  o6ming  for  a  specific  peifolmance :  the  rendee  csDnig 
for  a  decisbn ;  and  objectbg,  if  that  is  his  litle^  and  he  pots 
himself  upon  it,  and  chooses  to  abide  by  (hat^  and  admila^ 
that  nothing  he  can  do  wiU  heal  the  deflcic^kicies  appearing 
iqpon  the  title*  I  should  diere  also  be  disposed  to  ChiidL,  that, 
if  the  general  rule  is,  that  the  vendor  is  entitled  to  clear  awiy 
aU  difficulties  by  what  he  can  do  between  the  hearing  and  Ae 
Report,  it  would  be  difficult  to  say,  there  could  not  be  a  < 
In  which  the  Plaintiff  might  not  hare  stated  himself 
dusively,  that  the  Court  shoald  hesitate  in  the  first 
to  decide.  If  I  am  to  state  a  doubt  upon  the  case  in  die 
Duchy  Court,  it  would  be  a  doubt,  whether  it  could  be  eot 
lected  from  what  was  stated  by  the  I^aiintiff,  that,  if  the  tide 
was  imperfect,  it  was  stated  conclusively,  or,  whether,  if  slated 
oonclusively,  it  was  doubtful.  Upon  that  case  I  shall  only 
say,  that  passages  have  crept  into  die  Report,  which  it  is  very 
difficult  to  reconcile  with  the  ordina:ry  practice  of  this  Court 
imd  some  of  the  doctrine  very  familiarly;  applied  here.  I 
allude  to  some  passages  as  to  what  trustees  for  payment  of 
debts  and  legacies  can  do,  stated  widi  a  degree  of  doubt, 
which  it  is  not  wholesome  should  remain  as  an  authority  (96). 


Charge  or  di'^ 
rection  by 
deed  or  will 
for  payment 
of  debts  gene« 
rally,  followed 
by  specific  dis- 
positions: the 
purchaser  is 
not  bound  to 
see  to  the  ap- 
plication* 


(36)  The  Lord  CniiRCBLLOR 
daring  the  aigament  observed 
upon  that  case,  that  the  Court 
were  mistaken  in  sapposing,  the 
purchaser  had  aoy  thing  to  do 
with  the  annuity  to  the  laoatic, 
the  legacy  of  400/.  &c.  If  that 
was  so,  his  Lordship  said,  he 
should  agree  with  the  judgment : 
but  it  was  long  settled,  that 
where  a  man  by  deed  or  will 
charges  or  orders  an  estate  to 
be  sold  for  payment  of  debts 
generally,  and  then  makes  spe- 
cifio  dispositions,  the  purchaser 
is  not  bound  to  see  to  the  appli- 
cation :  it  is  jastlhe  same  as  if 
the  specific  bequests  were  out 
of  the  WiU.  The  case  under 


consideration  would  shake  tkst 
rule.  The  trustees  had  the  legri 
estate  under  the  deed  i  and  the 
trust  was  to  sell  for  pay  neat 
of  debts  generally.  They  were 
therefore  enabled  to  make  a  titb 
to  the  purchaser ;  who  was  sot 
bound  to  sec  to  the  payment  of 
the  legacy,  the  annuity,  Ac. 

See  the  authorities  coIleeteJ 
by  Mr.  Fonbiat^qne,  2  TVtat.  Si. 
1418,  149.  As  to  an  exeeulor 
pledging  the  assets  as  a  seeark^ 
for  his  own  debt,  see  post,  JSf 

Idr  r.  HamUnM,  VIII,  m. 
M'le$d  r.  Drmmmmui,  XIV, 
86a.  XVII,  IfiS. 
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As  toRosey.  CaUand,  I  consider  it  oidyas  a  ease,  id  wldch 
the  Plaintiff  did  state  himself  as  not  being  ietble  to  stiate  a 
better  title ;  not  as  an  aothority,  that,  if  he  had  said  he  eouU 
make  a  better  title  between  the  hearing  and  the  Report,  the 
Coiiirt  would  have  bound  him  to  what  he  had  stated  in  hia  biB7 
and  that  on  account  of  that  statement  he  had  ghren  up  th« 
right  to  a  specific  performanee.  It  is  impossible  to>  deiv^,  thai 
upon  the  old  authorities  a  specific  performance  m%ht  be  efa^ 
tained,  if  the  tide  could  be  made  good  before  the  Report  (27  V 
The  Court  would  execute  the  contract  then ;  regard  h^ihg  had 
to  the  justice  due  to  particular  cases.  Where .  the  vetidor  i4 
Plaintifi',  if  the  rule  is  founded  in  a  praiciple  of  consei^nee^ 
and  requiring  all  possible  security  to  be  given  to  the  puKha^r,- 
the  Court  will  at  least  take  care,  that,  where  it  i»  eootendedy 
that  the  Defendant  has  waived  his  right  to  a  reference,  it 
shall  be  clear,  that  there  was  no  surprise  upon  him,  and  thai 
liiere  has  been  a  full  and  fair  representation  as  to  the  title  an 
the  part  of  the  Plaintiff;  not  merely  that  representation,  whiek 
a  conscientious  man  would  make  after  due  diligence,  but  that/ 
which  a  conscientiously  diligent  man  would  make.  But,  wheF# 
from  fraud  or  surprise  on  the  part  of  the  Plaintiff  there  hM 
been  deficient  information,  the  Court  will*  take  care,  thai 
Defendant  shall  never  be  surprised  by  the  effect' of  a  submissiotfr 
made  upon  want  of  full  information^  In  the  ordinary  case  of 
purchase,  if  any  thing  is  discovered  afterwards,  the  Court 
acts  upon  the  conscience  of  all  parties,  while  it  has  its  finger 
upon  the  money ;  and  after  any  submission;  provided  the  dis- 
covery is  made,  before  the  money  is  gone  out  oT  Court. 

In  this  case  there  is  no  intentibn  on  the  part  of  the  ^laintiflT 
to  sink  any  circumstances  as  to  the  title ;  and  I  go  upon  the 
application  of  a  general  principle  in  a  case,  in  which  indivi- 
dually out  of  Court  I  should  think  myself  hardly  bound  to 
apply  it;  alluding  to  the  length  of  possession  and  other  cir- 
cumstances. The  Defendant  states  certain  objections.  Sup- 
pose, 

(27)  Post,  Wynn  v.  Morgan,  a  parchaser  may  be  compelled 
VoLVil,  202.  X,315.  XVI,  to  take  a  .title,  not  made  an- 
275.  Farther  evidence  may  be  til  after  the  contract,  is  not  to 
produced  before  the  Master  on  be  extended.  2  Jae.  4r  Walk. 
both  sides :  Vancouver  v.  BHm,  2B9. 
XI,  453.    But  this  rule,  that 
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1809,       poae,  the  answer  says,  those  objections  being  removed,  he  will 
JjKNKiNS     tAe.the  title:  am  I  to  bind  him  by  that?   The  answer  inti- 
V,  mates  the. circumstance  of.  BreacKs  bankruptcy ;  and  that  pro- 

HiLBS.  duces  from  the  Plamtiffs  a  perfectly  different  representation 
of  tiieir  tide.  Can  it  be  said,  that  a  Defendant  is  bonnd  by 
a  submission,  the  answer  stating  a  fact,  which  alters  the 
tid^;  and  makes  it. necessary  to  .amend  the  bill,  and  introduce 
[  ^656  ]  *  a  fact,  which  ought,  and  which  must,  have  been  in  the 
Plaintiff's  knowledge ;  and  in  that  representation  laying  a 
grotmd  for  considerable  examination?  It  b  admitted,  that  the 
Defendant  is  not  bound  .upon  that  point.  But  why  is  he  bound 
upon  die  odiers?  Ami  to  presume,  that  those  points  are 
right,  and  that  there  is  no  other;  and  in  the  case  of  parties, 
admitting  themsielves  wrong  in  a  material  instance  ?  Upon  this 
ground  I  am  compelled  with  great  reluctance  to  refer  this  title. 
I  have  an  opinion  upon  the  objection  as  to  the  licence,  and  at 
to  the  transaction  with  Hammonds ;  considering  the  lengdi  of 
time,  and  from  whom  the  objection  comes:  but  referring  the 
tide  generally  I  shall  say  no  more  upon  those  questions.  I  am 
not  justified,  .considering  the  general  rule,  in  saying,  diere 
can  be  no  objection  to  the  title  of  a  Plaintiff,  stating  in  hit  • 
original  bill,  that  it  is  free  from  objections,  to  which  by  hit 
amended  bill  he  admits  it  to  be  open. 


The  decree  accordingly  directed  a  general  reference  as  to 
the  title ;  and  an  inquiry,  whether  any  abstract  was  required ; 
and  whether  any  and  what  application  was  made  by  the  PlaiiK 
tiffs  to  the  Defendant,  before ^he  bill  was  filed;  and  what  was 
the  result. 
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ELLISON  r.  ELLISON. 

Feb.  24th. 

indentures,  dated  the  Ist  of  July^  1791,  reciting  a  lease,    DistincHoo  as 

dated  the  6th  of  June  preceding,  of  collieries  at  Hebburn  to  voluoleeri, 

and  JarrQWwood,  in  the  county  ot Durham,  for  thirty-one  years  The  assistance 

to  Charles  Wren  and  others;  and  that  the  name  of  Wren  was  ^|[jj||Jj^|^^'Jj^^^^^ 

.used  in  trust  (or  Nathaniel  Ellison  and  Wren  in  equal  shares,  . 

^  witbotii  con- 

it  was  declared,  that  Wren,  his  executors  and  administrators,  gidcration  to 

would  stand  possessed  of  the  lease  in  trust  as  to  one  moiety  constitute  a 

for  Ellison,  his  executors,  &c.  r  -iparty 

By  another  indenture,  dated  the  18th  of  June  1796,  reciting,  ^cestuy 

that  £//i«oi}  was  interested  in  and  entitled  to  one  undivided  ^  ^rust;  as 

eighth  pait  of  certain  collieries  at  Hebburn  and  Jarrow,  held  ^^^^  * 

*  11  11      ^^^y  covenant 

by  two  several  leases  for  terms  of  thirtj'-pne  years ;  and  that  transfer 

he  was  desirous  of  settling  his  interest,  he  assigned  and  stock,  &c. 

transferred  all  his  interest  in  the  said  collieries  and  all  the  Bat  if  the  le- 

stock,  &c.  to  Wren,  his  executors,  administrators,  and  assigns,  gal  conveyance 

in  trust  for  NatJianiel  Ellison  and  his  assigns  during  his  life ;  '*  actually 

and  after  his  decease  in  trust  to  manage  and  carry  on  the  same  ™*^®»  consti- 

in  Uke  manner  as  Wren  should  carry  on  his  own  share ;  and  ^  ? 

n    1  1         n  «^  lalion  of  trus- 

upon  farther  trust  out  of  the  profits  to  pay  to  Margaret  Cla-  j  oeiliry 

vering  during  the  remainder  of  the  term,  in  case  she  should  so       trust,  as  if 
long  hve,  the  yearly  sura  of  103/.  2s.  8d. ;  which  sum  is  there-  the  stock  is  ac- 
hy mentioned  to  he  secured  to  her  hy  an  indenture,  dated  the  taally  trans- 
14*h  of  Mat/  last;  and  subject  thereto  in  tmst  to  pay  thereout  f«**«^d,  &c., 
to  Jane  Ellison,  in  case  she  should  survive  Nathaniel  Ellison,  though  withont 
during  the  remainder  of  the  term,  during  the  joint  Uves  of       ^  nitable' 
Jane  Ellison  and  Anne  Furye,  the  clear  yearly  sum  of  180/. ;  interest  will  be 
and  after  the  decease  of  Anne  Furye  then  the  yearly  sum  of  90/.  enforced, 
during  the  remainder  of  the  term,  in  case  Jane  Ellison  should    Settlement  of 
so  long  live;  and  subject,  as  aforesaid,  upon  trust  to  pay  leasehold  es- 
thereout  to  each  of  the  children  oi  Nathaniel  Ellison,  that  *«^es  not  re- 
should  be  living  at  his  decease,  during  the  remainder  of  the  hy  a 
term,  during  the  joint  lives  of  Jane  Ellison  and  Anne  Furye, 
and  the  life  of  the  survivor,  the  yearly  sum  of  30/.  a-piece,  and  the"  trastee  to 
after  the  decease  of  the  survivor  the  yearly  sum  of  15/. ;  and  the  settlor,  en- 
upon  farther  trust  to  pay  the  residue  of  the  profits  arising  titled  for  Jife, 

from  or  by  the  will 
of  the  latter : 

no  intention  to  revoke  appearing ;  and  the  terms  of  a  power  of  revocation 
not  being  complied  with. 
Vol.  VL  Y  Y 
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from  the  collieries  to  the  eldest  son  of  Nathaniel  Ellison,  who 
should  attain  the  age  of  twenty-one ;  and  upon  the  death  of 
Margaret  Clavering  then  upon  trust  to  pay  to  each  of  the 
children  of  Nathaniel  Ellison  the  farther  yearly  sum  of  lOf.; 
with  survivorship^  in  case  any  of  the  children  should  die  be- 
fore twenty-one^  or  marriage  of  daughters,  provided  hone  ex* 
cept  the  eldest  should  be  entitled  to  a  greater  annuity  than 
50/. ;  and  upon  farther  trust  to  pay  the  residue  to  the  eldest 
son:  provided  farther,  in  case  all  the  children  die  before 
twenty-one  or  the  marriage'  of  daughters,  upon  trust  to  pay 
the  whole  to  such  only  child  at  twenty-one,  or  marriage  of  a 
daughter:  provided  farther,  in  case  the  profits  to  arise  from 
the  colliery  should  not  be  sufficient  to  pay  all  the  annuities, 
the  annuitants  except  Margaret  Clavering  should  abate ;  to 
be  made  up,  whenever  the  profits  should  be  suflScient;  and 
upon  farther  trust,  in  case  Wren^  his  *  executors,  or  adminis- 
trators, should  think  it  more  beneficial  for  the  family  to  sell 
and  dispose  of  the  collieries,  upon  trust  to  sell  and  dispose  of 
the  same  for  the  most  money,  that  could  reasonably  be  got, 
and  to  apply  the  money  in  the  first  place  in  payment  of  all 
debts  due  from  the  colliery  in  respect  of  the  share  of  Ellistm ; 
and  subject  thereto  to  place  out  the  residue  on  real  seciurities 
and  apply  the  interest  in  the  first  place  in  payment  of  the 
annuity  of  103/.  2s.  8d,  to  Margaret  Clavering ,  then  to  the 
annuities  of  180/.  or  90/.;  then  to  pay  all  the  children  of 
Ellison  during  the  life  of  Margaret  Clavering  the  yearly  sum 
of  221.  lOs.,  and  to  pay  the  residue  of  the  dividends  and  in- 
terest to  the  eldest  son  of  Ellison  in  manner  aforesaid ;  and  if 
the  dividends,  &c.  should  not  be  sufficient  for  the  annuities, 
the  two  annuitants  except  Margaret  Clavering  to  abate ;  and 
after  her  death  to  pay  to  each  of  the  children  of  Nathaniel 
Ellison  the  farther  yearly  sum  of  21,  lOs.  for  their  lives ;  and 
after  the  decease  of  Margaret  Clavering  and  Jane  EOisoB 
upon  trust  to  pay  to  each  of  the  children  of  Nathaniel  EOisoB 
the  sum  of  500/.,  in  case  the  money  arising  from  the  sale  should 
be  sufficient;  then  upon  trust  to  divide  the  same  equally 
among  all  the  children,  share  and  share  alike  ;  and  subject,  ai 
aforesaid,  to  pay  over  the  residue  to  the  eldest  son  on  his 
attaining  twenty-one ;  and  it  was  declared,  that  the  portion! 
of  the  children  should  be  paid  to  the  sons  at  twenty-one,  to 
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the  daughters  at  twenty*one  or  marriage ;  and  in  case  of  the 
death  of  any  before  such  period  to  pay  that  share  to  the 
eldest  son  at  twenty-one ;  and  if  only  one  child  should  survive, 
to  pay  the  whole  to  such  one  at  twenty-one,  or  marriage,  if  a 
daughter ;  and  in  case  all  die  before  twenty-one,  &c.  then  the 
said  C/uirles  Wren,  his  executors  and  administrators,  shall 
stand  possessed  of  the  said  collieries  and  the  money  to  arise 
by  sale  thereof,  subject  as  aforesaid,  in  trust  for  Nathaniel 
ElUsoHy  his  executors,  administrators,  4and  assigns.  It  was 
farther  declared,  that  the  annuities  should  be  paid  half  yearly; 
and  that  upon  any  such  sale  the  receipt  of  Wren,  his  exe- 
cutors or  administrators;  should  be  a  sufficient  discharge  to 
purchasers.    Then  followed  this  proviso. 

*^  Provided  always  and  it  is  hereby  further  declared  that  it 
shall  and  may  be  lawful  for  the  said  Nathaniel  Ellison  by 
any  deed  or  deeds  writing  or  writings  to  be  by  him  signed 
sealed  and  dehvered  in  the  presence  of  and  attested  by 
two  or  more  credible  *  witnesses,  to  revoke  determine  and 
make  void  all  and  every  the  uses  trusts  limitations  and  powers 
herein  before  limited  and  created  of  and  concerning  the 
^  said  colUeries  and  coal  mine^i  ai^d  by  the  same  deed  or 
deeds  or  by  any  deed  to  be  by  him  executed  in  like  manner 
to  limit  any  new  or  other  uses  of  the  said  collieries  and 
coal  mines  as  he  the  said  Nathaniel  EUison  shall  think  fit/' 

By  another  indenture,  dated  the  3d  of  July,  1797,  but  not 
attested  by  two  witnesses,  reciting  the  leases  of  the  collieries, 
and  that  the  name  of  Charles  Wren  was  used  in  trust  for 
Nathaniel  Ellison  and  himself  in  equal  sbares;  and  that 
Ellison  had  advanced  an  equal  share  of  the  monies  supplied 
Ibr  carrying  on  the  collieries,  amounting  to  9037A  \0s.,  it  was 
nitnessed,  that  in  consideration  of  4518/.  15^.  Wren  assigned 
to  Naikamel  EUison  one  undivided  moiety  or  half  part  of  all 
tiie  said  collieries  demised  to  him  by  the  said  several  leases, 
with  a  Uke  share  of  the  stock ;  to  have  and  to  hold  the  said 
collieries  to  EUison,  his  executors,  administrators,  and  assigas, 
for  the  residue  of  the  said  terms,  subject  to  the  rents,  cove- 
nants, and  agreements,  in  the  said  leases ;  and  to  have  and  to 
hold  the  stock  unto  EUison,  his  executors,  administrators,  and 
assigns,  to  and  for  his  and  their  own  proper  use  for  ever ;  with 
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1802.       the  usual  covenants  from  Wren  as  to  his  title  to  a:ss!gn/  S^* 
and  from  Ellison  to  indemnify  Wren,  his  executors^  &c« 

Nathaniel  Ellison  by  his  wiD,  dated  the  22d  of  June,  1796, 
after  several  specific  and.  pecuniary  legacies,  gave  all  the  rest 
and  residue  of  his  personal  estate  and  effects-  of  what  nature 
or  kind  soever  not  before  disposed  of,  to  his  wife  and  Wren 
and  the  survivor  and  the  executors  and  administrators  of  such 
survivor ;  upon  trusMo  call  in  and  place  the  same  out  in  the 
fiinds  or  on  real  securities ;  and  he  directed,  that  all  sums  of 
money,  which  should  come  to  the  hands  of  his  wife  and  Jl  ren 
or  of  the  executors,  &c.  of  either  of  them  under  the  said 
trusts,  should  be  equally  divided  between  all  his  children,  soqs 
and  daughters,  born  and  to  be  bom,  share  and  share  alike: 
the  shares  to  become  vested  and  be  payable  upon  marriage 
with  consent  of  their  guardians,  and  not  otherwise  until  the 
age  of  twenty-t)ne :  such  part  of  the  intei-est  in  the  mean  time 
as  the  guardians  shall  think  proper  to  be  applied  for .  mainte- 
nance :  the  residue  to  accumulate ;  with  a  direction  for  payment 
[  ♦660  ]     of  part*  of  the  principal  for  advancement;  and  survivorship 
upon  the  death  of  any,  befote  the  respective  shares  should  he 
payable ;  and  in  qase  of  the  death  of  all  under  age  and  un- 
married he  gave  the  dividends  and  interest  to  his  wife  for  life ; 
and  upon  her  death  he  gave  the  principal  and  a  sum  of  30007. 
charged  upon  her  estates,  to  his  slsUr  Margaret  Clavering 
and  his  nephew.    Then  after  some  farther  dispositions  of 
stock  in  favor  of  his  children  he  gave  a  legacy  of  twenty 
guineas  to  Wren-,  and  appointed  his  wife  and  Wren  exe- 
cutors and  guai^dians. 


The  testator  died  in  1798;  leaving  his  widow  and  ten  chil- 
dren surviving:  one  of  whom,  Charles  Ellison,  died  in  1799, 
an  infant.  Wren  also  died  in  that  year.  The  bill  was  filed  bjr 
the  testator*B  widow  and  Margaret  Clavering;  praying,  that 
the  trusts  of  the  deed  of  June  1796  may  be  established ;  and 
that  new  trustees  may  be  appointed. 

The  younger  children  by  their  answer  submitted,  whether 
the  trusts  of  that  deed  were  not  varied  or  revdced  by  the 
deed  of  July  1797. 
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^r.  Romilly  and  Mr.  Belly  for  the  Plaintiffs,  insbted,  that 
the  subsequent  deed,  not  reciting,  or  taking  any  notice  of, 
the  prior  settlement,  could  not  revoke  it:  that  it  was  not  the 
object  of  the  latter  deed  to  revoke  the  former;  and,  that  it 
was  not  attested  by  two  witnesses;  as  in  order  to  affect  in 
revocation  it  ought  to  be. 

Mr.  Richards f  for  the  eldest  son,  Defendant,  claiming  also 
under  the  deed  of  1796,  declined  to  argue  the  case. 


1802. 
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Mr.  Steele  and  Mr.  W.  Agar,  for  the  other  Defendants, 
the  younger  children. 
Though  the  expression  in  the  clause  of  revocation  is  deed 
"  or  writing,"  a  will  with  two  witnesses  would  do  ;  according 
to  the  case  (28)  from  Ireland  cited  in  Lord  Darlington  v.  Pul- 
teney  ( 99 ).  No  intention  however  can  be  found  in  the  will  to 
revoke  this  settlement :  but  the  subsequent  deed  is  an  implied 
revocation.  What  use  could  there  be  in  that  deed  but  to  give 
Ellison  the  absolute  estate ;  which  is  quite  inconsistent  with 
the  trusts  of  *  the  former  deed ;  which  are  very  special,  and 
give  a  large  discretion  ?  An  instrument  may  be  revoked  by 
another,  though  not  taking  notice  of  the  former,  but  only 
making  a  disposition  inconsistent  with  it.  Lord  Fauconberge 
V.  Fitzgerald  {SO) :  Amald  y.  Araald  {81);  and  though  the 
latter  of  these  cases  was  upon  a  will,  there  is  no  difference 
upon  a  voluntary  settlement.  There  is  no  instance,  in  which 
a  voluntary  deed,  defective,  and  not  effectual  at  law,  has  been 
aided  in  this  Coui-t ;  and  though  this  is  in  some  respects 
in  favour  of  a  wife  and  children,  one  of  the  parties  claiming 
under  it  is  a  volunteer ;  and  it  is  opposed  by  nine  out  of  ten 
children.  This  deed,  Ukp  that  in  Colman  v.  Sarrel{S2), 
cannot  be  proceeded  upon  at  law.  But,  if  the  trust  was  ori- 
ginally well  created,  yet  if  the  subject  gets  back,  and  is  vested 
in  the  author  of  the  trust,  the  objection  lies. 


[  ♦661  ] 


(28)  The  Earl  of  Rogcatnmon  v. 
Fowkes,  cited  Cotcp.  2CH. 

(29)  Cotcp.  260. 

(80>  ^Bro.  P.  a  543. 


(»1)  1  Bro.  C.  C.  401. 
(32)  Ante,  Vol.  I,  50.  3*J7ra. 
C.  C.  12. 
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Mr.  RomiUy,  in  Reply. 
Can  it  be  stated  as  a  question  here,  whether  a  settlement 
for  a  wife  and  children  can  be  enforced  against  the  represen- 
tative of  the  father  or  the  husband  ?  Colman  v.  Sorrel  has  nol 
the  most  remote  application :  the  parties  claiming  under  the 
deed  being  mere  strangers,  except  by  a  connection  illegal  and 
immoral.  It  is  not  necessary  to  consider  the  case  of  a  mere 
volunteer.  Mrs.  Clavering  was  a  creditor  by  an  annuity  secured 
by  a  prior  deed.  Supposing,  Ellison  had  an  intention  to  re- 
voke this  settlement,  he  had  prescribed  to  himself  certain  forms, 
the  attestation  of  two  witnesses.  There  is  no  instance  of  an 
implied  revocation  of  trusts,  which  are  only  to  be  revoked 
expressly  by  a  particular,  certain,  form.  But  there  is  not  the 
least  pretence  upon  these  instruments,  either  the  deed  or  the 
will,  of  any  such  intention.  The  will  was  executed  only  four 
days  after  the  settlement ;  which  is  not  noticed  in  either  in« 
strument.  It  is  no  more  than  consenting,  that  the  trustee, 
having  the  legal  interest,  shall  assign  to  another  person ;  and 
taking  it  himself.  Notwithstanding  the  length  the  Court  have 
gone  upon  wills  ( 33 ),  this  would  not  be  a  revocation  even  of 
a  will ;  merely  taking  the  legal  interest  having  disposed  of  the 
eqtutable.  The  intention,  that  these  trusts  should  not  pre* 
vail,  would  have  been  expressly  declared.  As  far  as  FFrmi 
*  was  a  trustee  the  deed  is  revoked :  but  it  was  the  act  of 
Wreuy  Ellison  being  passive. 


Lord  Chancellor. 
I  had  no  doubt,  that  from  the  moment  of  executing  the 
first  deed,  supposing  it  not  to  have  been  for  a  wife  and 
children,  but  for  pure  volunteers,  those  volunteers  might  have 
filed  a  bill  in  equity  on  the  ground  of  their  interests  in  that 
instrument ;  making  tlie  trustees  and  (;he  author  of  the  deed 
parties.  I  take  the  distinction  to  be,  that  if  you  want  the 
assistance  of  the  Court  to  constitute  you  cestuy  que  irtut,  and 
the  instrument  is  voluntary,  you  shall  not  have  that  assistance 
for  the  purpose  of  constituting  you  cesiuy  que  trust ;  as  upon 
a  covenant  to  transfer  stock,  &c.,  if  it  rests  in  covenant,  and 
is  purely  voluntary,  this  Court  will  not  execute  that  voluntary 

oiKrenant: 

(3d)  See  Harmood  v.  Oglander,  ante,  100,  and  the  refereDces,  201 
in  the  note.   Post,  Vol.  VIII,  106. 
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eOTenant :  bnt  if  the  party  has  completely  transferred  stock,  &c  1802. 
though  it  is  voluntary,  yet  the  legal  conveyance  being  effec- 
tually made,  the  equitable  interest  ivill  be  forced  by  this 
Court.  That  distinctioh  was  clearly  taken  in  Colman  v.  Sarrel, 
independent  of  the  vicious  consideration.  I  stated  the  objec- 
tion, that  the  deed  was  voluntary :  and  the  Lard  Chancellor 
went  with  me  so  far  as  to  consider  it  a  good  objection  to  exe- 
cuting what  remained  in  covenant.  But  if  the  actual  transfer 
is  made,  that  constitutes  the  relation  between  trustee  and 
cestuy  que  trusty  though  voluntary,  and  without  good  or  me- 
ritorious consideration ;  and  it  is  clear  in  that  case,  that  if  the 
stock  had  been  actually  transferred,  unless  the  transaction 
was  affected  by  the  turpitude  of  the  consideration,  the  Court 
would  have  executed  it  against  the  trustee  and  the  author  of 
die  trust. 

In  this  case  therefore  the  person  claiming  under  the  setde- 
ment  might  maintain  a  suit,  notwithstanding  any  objection 
made  to  it,  as  being  voluntary ;  if  that  could  apply  to  the 
case  of  a  wife  and  children :  considering  also,  that  Mrs.  Cla- 
vering  was  an  annuitant,  and  pot  a  mere  volunteer.  But  it 
was  put  for  the  Defendants  thus ;  that  though  the  instiii- 
tnent  would  have  been  executed  originally,  if  the  subject 
got  back  by  accident  into  the  author  of  the  trust,  and 
was  vested  in  him,  then  the  objection  will  lie  in  the  same 
manner,  as  if  the  instrument  was  voluntary.  I  doubt  that 
for  many  reasons:  the  trust  being  once  well  created;  and 
whether  it  would  apply  at  all,  where  the  trust  was  originally 
♦well  created;  and  did  not  rest  merely  in  engagement  to  [  •SeS  ] 
create  it.  Suppose,  Wren  hvidi  died;  and  had  msiAeEUison 
his  executor :  it  would  be  extraordinary  to  hold,  that,  though 
an  execution  wodd  be  decreed  against  him  as  executor,  yet, 
happening  to  be  also  author  of  the  trust,  therefore  an  end 
was  to  be  put  to  the  interest  of  the  cestuy  que  trust.  But  it 
does  not  rest  there;  (or Ellison  cloatbs  the  legal  estate  re<p 
maining  in  Wren  with  the  equitable  interests  declared  by  the 
first  deed ;  making  him  therefore  a  trustee  (or  Ellison  himself 
first,  and  after  his  death  for  several  other  persons ;  and  he 
has  said,  he  puts  that  restraint  upon  his  own  power :  not  only, 
.  'that  he  )shall  not  have  a' power  of  revocation,  whenever  he 
changes  bis  intention,  but,  that  he  shall  not  execute  that 

poweri 
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power,  nor  be  supposed  to  have  that  change  of  intentioOf 
unless  manifested  by  an  instrument  executed  with  certam 
given  ceremonies.  My  opinion  is,  that,  if  there  is  nothing 
more  in  this  transaction  than  taking  out  of  Wren  the  estate 
cloathed  with  a  trust  for  others,  with  present  interest^ 
though  future  in  enjoyment,  and  that  was  done  by  an  instru- 
ment with  no  witness,  or  only  one  witness,  it  is  hardly  possible 
to  contend,  that  such  an  instrument  would  be  a  revocation  ac- 
cording to  the  intention  of  the  party,  the  evidence  of  whose 
intention  is  made  subject  to  restrictions,  that  are  not  com- 
plied with.  The  only  difficulty  is,  that  the  declaration  of  die 
trusts  in  the  first  instrument  could  not  be  executed,  the 
second  instrument  being  allowed  to  have  efiect  It  is  said, 
a  power  was  placed  in  fVren,  his  executors  and  admimstra- 
jtors,  not  his  assigns,  if  ih  sound  discretion  thought  fit,  to 
sell,  and  to  give  a  larger  interest  to  the  younger  children 
.  than  they  otherwise  would  take.  If  Wren  had  not  after  the 
re-assignment  that  discretion  still  vested  in  him,  I  think,  it 
would  not  be  in  the  executors  of  Ellison,  and  it  could  not 
be  exercised  by  the  Court ;  though  in  general  cases  trusts 
will  not  fail  by  the  failure  6f  the  trustee  ( 34 ).  But  though 
the  effect  would  be  to  destroy  the  power  of  Wren,  which 
I  strongly  doubt,  attending  to  the  requisition  of  two  wit- 
nesses, I  do  not  know,  that  it  would  destroy  the  other  in* 
terests.  I  think  therefore,  upon  the  whole  this  trust  does  re- 
main notwithstanding  this  re-assignment  of  the  legal  estate  to 
Ellison.  I  do  not  think,  consistently  with  the  intention  ex- 
*  pressed  in  the  first  instrument,  and  the  necessity  imposed 
upon  himself  of  declaring  a  different  intention  under  certain 
restrictions,  that  if  a  different  intention  appeared  clearly  upon 
the  face  of  the  instrument,  the  latter  would  have  controlled 
the  former.  But  I  do  not  think,  his  acts  do  manifest  a  dif- 
ferent intention.  Supposing  one  vntness  sufficient,  the  second 
deed  does  not  sufficiently  manifest  an  intention  to  revoke  all 
the  benefits  given  by  the  first  deed  to  the  children ;  and  it 
is  not  inconsistept,  that  he  might  intend  to  revoke  some  and 
not  all. 


(34)  Ante,  Brown  v.  Higgs,  Vpl.  IV,  708. 
VIII,  661. 


V,  405.  Port, 
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As  to  the  willy  it,  is  impossible  to  maintain,  that  the  will 
is  a  writing  within  the  meaning  of  the  power:  considering, 
bow  the  subject  is  described.  The  word  "  residue"  there 
means  that  estate,  of  which  he  had  the  power  of  disposing, 
not  engaged  by  contracts,  .declarations  of  trusts,  &c.  It 
was  necessary  for  him  to  describe  the  subject  in  such  a  way, 
that  there  could  be  no  doubt,  he  meant  to  embrace  that 
property. 

Upon  the  whole  therefore  this  relief  must  be  granted  ; 
though  I  agree,  that,  if  it  rested  in  covenant,  the  personal 
representative  might  have  put  them  to  their  legal  remedies, 
he  cannot,  where  the  character  of  trusl  attached  upon  the 
estate,  while  in  Wren;  which  character  of  trust  therefore 
should  adhere  to  the  estate  in  Ellison ;  unless  a  contrary  in- 
tension was  declared ;  and  the  circumstance  of  one  witness 
only,  when  the  power  reserved  required  two  witnesses,  is  also 
a  circumstance  of  evidence,  that  he  had  not  the  intention  of 
destroying  those  trusts,  which  had  attached:  and  were  then 
nested  in  the  person  of  Wrcup 


1802. 


Eluson 

V. 

Eluson. 


[  665  ] 

O'CONNOR  V.  COOK.  ^802. 

^jpHE  bill  was  filed  by  the  lessee  under  a  lease  for  twenty     Issue  direct- 
years  granted  by  Trinity  College  Cambridge,  of  all  the      on  a  Modus 
tithes  both  great  and  small  of  th'j  hamlet  or  district  of  Street-  certain 
fieldsy  in  the  parish  of  Monkskirby,  against  an  occupier  of  ^ 
the  lands  for  an  account  of  the  tithes  of  milk  and  agistment 
subtracted  since  Michaelmas  1797.  tithes,  not- 

Tbe  Defendant  by  his  answer  set  up  a  modus  of  20L  a-year,  withstanding 
payable  half  yearly,  for  the  lands  called  Sireetfields  in  Ueu  and  the  apparent 
satbfaction  of  all  tithes ;  and  suggested,  that  such  modus  had  rankness. 
been  payable  long  before  time  of  memory,  and  does  not  ex- 
ceed the  value  of  the  tithes,  fpr  which  it  hath  been  payable; 
which  he  represented  to  be  about  50/.  a-year. 


The  effect  of  the  depositions  was,  that  Sireetfields  was  one 
entire  fai-m  of  near  400  acres.  Within  thq  rectory  are  Cester- 

soper 
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^over  and  several  other  hamlete.  Streetfields  in  its  present 
state  of  cultivation  is  worth  30«.  an  acre ;  and  if  in  tillage 
would  be  worth  40s.  The  yearly  value  of  the  great  and  small 
tithes  in  the  present  state  of  cultivation  is  from  3#.  to  an 
acre)  according  to  the  different  witnesses);  and  if  in  tiDage, 
would  be  15*.,  computed  from  the  present  high  price  of  every 
article  and  the  present  high  cultivation  of  the  land.  The  sum 
of  20/.  was  immemorially  paid  as  a  modus  or  rate-tithe  in  lieu 
and  satisfaction  of  all  tithes ;  which  modus  or  rate-tithe  was 
also  supported  by  general  reputation. 

The  other  evidence  consisted  of  extents  and  inquisitions 
post  mortem:  an  extent  in  the  Third  year  of  Richard  IL  1380, 
of  the  alien  priory  of  Monkskirby,  in  which  the  jury  found 
384  acres  in  Monksiirby ;  of  which  192  were  arable,  worth 
Zd.  acre,  and  193  uncultivated,  worth  Id.  an  acre  per  ommh; 
total  value  60*. ;  and  decimce  gabarum  in  the  whole  hamlet 
of  Monkskirby  were  worth  annum  60s. ;  also,  that  Thestre- 
-waver  parcel  of  the  priory ;  and  there  was  there  of  rent  9s. ; 
and  that  decimce  gabarum  there  were  eight  marks,  51. 6s.  id. 
J  •$66  ]  The  tithes  of  wool  and  lamb  ♦  belonging  to  the  priory  in  all 
the  twenty  hamlets  were  worth  per  annum  S7l. ;  and  the  other 
fimall  tithes,  mortuaries,  and  oblations,  ten  marks;  6LlSs.4d. 

Upon  an  inquisition  post  mortem,  19  Ed.  IV.  A.  D.  1480, 
it  was  foimd,  that  the  manor  of  T/iestrewaver  with  the  appur- 
tenances was  of  the  aiiniud  value  of  30/.  beyond  repairs;  and 
by  another  in  1546,  the  39th  of  Hen.  VIII,  it  was  found, 
that  Thestrewaver  and  Coxford  with  the  appurtenances  and 
twenty  messuages  comprised  500  acres ;  300  meadow,  and  300 
pasture ;  and  the  said  manor  and  all  the  said  lands  were  of 
the  annual  value  of  60/.  beyond  repairs  (35). 


The  Solicitor  General  and  Mr.  Bell,  for  the  Plaintiff 
The  modus  set  up,  a  shilling  an  acre,  is  too  rank.  Trtrnt* 
bed  v.  Lawson  ( 36 ).  Startup  v.  Doddridge  ( 37 ).  Where  Ae 
rankness  is  so  plain,  the  Court  will  not  send  it  to  a  jury :  otlle^ 
*  wise  it  must  be  carried  to  this  extent ;  that  the  Court  can 

in 


(35)  The  Lord  Chancellor  ob- 
served, that  the  instruments  made 
the  value  of  the  tithes  nnaccount- 
ablj  lai^  in  proportion  to  the 


value  of  the  land. 

(3d)  1  Wood's  Exck.  288. 

(37)  SaULWI.  ^LmdSmfk 
1158. 
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in  no  case  decide  without  an  issue.  Mnore  t.  Beclcford  (,88). 
Ekin  V.  Pigot  (39).  From  Acts  of  Parliament  and  many  other 
things,  of  which  the  Court  can  take  notice  judicially,  they  can 
judge  of  the  rankness ;  and,  where  it  most  clearly  appears, 
they  may  determine  upon  it.  The  Statute  of  Edw.  Ill,  and 
others  fix  the  average  price  of  the  quarter  of  wheat  at  8<f. 
That  was  in  the  fourteenth  century.  But  carrying  it  back 
SOO  years  farther,  it  will  be  found,  that  the  quarter  of  wheat 
was  at  only,  which  would  make  this  modus  much  more 
than  the  value  of  the  land.  Whether  these  tithes  were  for- 
merly payable  upon  arable  land»  or  not,  depends  upon  the 
meaning  of  the  word  gabarumX^V^  occurring  in  this  ex* 
tent;  whether  it  includes  every  thing  bound  up  in  fasce9^ 
sheafs  or  bundles ;  as  com  and  hay. 

Mr.  Ramillif  and  Mr.  Martin,  for  the  Defendatht. 
There  must  be  an  issue.  From  the  length  of  time  thitf 
must  be  presumed  an  immemorial  payment ;  unless  it  contains 
Aom^thing  in  itself  *  destructive  of  itself.  This  is  a  question 
of  fact  certainly ;  but  notwithstanding  that,  if  it  is  so  clear, 
that  the  Court  cannot  have  the  least  doubt,  an  issue  will  not 
be  directed.  But  by  refusing  an  issue  in  such  a  case  as  this 
numerous  decisions  will  be  overturned.  The  consideration  of 
the  rankness  of  a  modus  is  very  different,  when  it  is  applied 
to  a  parochial  modus  for  any  particular  article,  even  through- 
out a  parish,  and,  when  it  is  payable  for  any  particular  dis-* 
trict.  It  is  very  easy  to  see  the  price  of  any  particular  article 
at  the  time  of  memory,  the  expedition  of  Richard  L  to  the 
Holff  Land.  But  it  is  very  different  as  to  land ;  for  one  acre 
of  land  is  not  of  the  same  value  as  another,  though  separated 
only  by  a  hedge.  It  is  extremely  difficult  to  ascertain  the 
value  of  land  at  any  particular  time ;  not  only  of  particular 
land,  but  of  land  throughout  the  kingdom.  That  proceeds 
only  upon  conjecture  as  to  the  value  of  com  at  particular 
times.  There  may  be  a  variety  of  circumstances,  that  may 
have  depreciated  the  value  of  land.    The  evidence,  that  has 

been 

.  (38)  Cited  in  Pyke  v.  Dawling,      (40)  For  the  meaning,  of  the 
2  Black.  1267.    9GwiU.  TUh.   word" garba*" Me :Xwuy. Burnet, 
1166.  2GwilkTUk.ei4. 
(80)  3  Atk.  293. 
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been,  read,  because  no  objection  was  taken,  does  not  shew, 
that  Streeffields  is  within  the  hamlet  o{  Cesiergaver;  of  which 
there  is  no  evidence.    The  bill  states  StreelfiekU  as  a  distinct 
hamlet :  but  no  evidence  of  that  being  found,  the  Plaintiff 
now  c^ndeavours  to  have  it  considered  as  part  of  the  other; 
in  which  he  fails.  ,  But  taking  it  so,  and  admitting  2(ML  to 
have  been  three  times  the  value  in  the  time  of  Henry  VI.  or 
Edward  IV,  that  is  not  conclusive.     The  dfpreciation  in 
those  times  of  civil  commotion  does  not  determine  the  value 
at  another  time.  At  this  time  there  has  not  been  an  enemy 
in  the  country  for  a  century  and  a  half.    The  argument  from 
the  present  rent,  to  get  at  the  value  of  the  tithe,  ia  veiy 
£sdlacious.    It  is  never  assessed  at  that  value.    The  Taloe  of 
the  land  is  a  very  complicated  question  of  fact ;  not  like  die 
question  upon  a  single  article.    The  present  rule  seems  to  be 
to  send  this  sort  of  modus  to  an  issue;  which  only  revives  the 
former  practice.  .  In  Sansom  v.  Shaw  ( 41 )  this :  doctrine  of  a 
rank  modus  was  considered  a  sort  of  innovation.    That  it  b 
a  question  of  fact  appears  from  the  certificate  in  Pye  r.Dom' 
ling {4^).    In  many  other  cases,  upon  smaller  or  greater  pay- 
ments, the  Court  has  considered  some  of  them  good,  and 
some  fit  for  a  jury.     Bedford  v.  SambeU  (43  ).    Eking  v. 
Dormer {AA).    In  Hardcastle  v.  Slater  (46)  the  objection  of 
value  was  considerably  greater  *  than  in  this  instance.    In  a 
late  case  in  the  Court  of  Exchequer,  Fermor  v.  Lerrainet 
evidence  of  the  value  of  the  rectory  very  ancient  was  not  con- 
sidered sufficient  to  prevent  it  from  gqing  to  a  Jury.  The 
argument  for  the  Plaintiff  proves  too .  much ;  applying  to  all 
the  cases,  in  which  issues  have  been  directed  upon  4  modm 
of .  Is.  an  acre.     The  inquisitions  post  mortem^  it  is  well 
known,  are  very  inaccurate.   Favour  is  shewn  to  the  family; 
and  the  estate  is  taken  at  a  nominal  value.    But  this  is  not 
evidence  applying  to  the  land  in  question;  and  it  is  not  com- 
petent to  prove  the  value  of  other  land,  though  contiguous. 
How. can  ,the  Defendant  meet  the  evidence?     How  can  he 
cross-examine  ?    The  Defendant,  has  a  right  to  assume,  that 
at  the  time  of  the  composition  it  was  for  the  most  valuable 

tithe, 

(41)  2  QwiU.  Tith.  806.  (43)  3  GwilL  Tith.  1068, 

(42)  2  Black.  1257.    3  QwilL      (44)  2  GwilL  Titk.  800, 
Tith^Um.  {4b)  Amb.iU 
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tithe,  com  and  grain.    He  may  go  farther ;  he  may  assuniei  1802. 
that  the  composition  might  from  the  piety  of  the  person  be  O'Connor 
higher,  and  intended  to  be  beneficial,  with  a  riew  to  the  fu- 
ture  increase  as  well  as  the  present  vahie  of  the  tithes  (46).  Cook. 
In  Chapman  v.  Srmth  ( 47 )  the  argument  now  used  would  have  / 
applied;  and  would  have  been  sufficient  to  prove  it  1500/. 
-a^year.   All  the  arguments  applicable  to  this  case  were  used 
in  Grascomb      Jefferies^  cited  by  Lord  jEZbrrftwcie(48). 
Nothing  is  produced  in  this  case,  but  that  the  tithes  wte  SK^h 
a-year ;  and  therefore,  it  is  contended,  this  modus  is  too  large« 
In  EHn  v.  Pigot  there  is  a  circumstance  distinguishing  it 
entirely;  and  that  case  certainly  was  not  followed  by  the 
Court  of  Exchequer  in  Fermor  v.  Lorraine.    The  modus  ap- 
peared to  have  been  30/.  a  year.    Afterwards  an  agreement 
took  place  to  give  the  clergyman  a  piece  of  land,  of  6/« 
a-year;  and  therefore  the  modus   should  be  24/.  a-year. 
Pope  Nicholas's  taxation  shewed,  the  whole  value  -  of  the 

living  was  not  more  than   .    But  the  acknowledged 

inaccuracy  of  that  taxation  was  what  the  Court  of  Exche-* 
quer  went  upon.  TwellsY.  Welbi/  was  much  stronger; 
for  the  modus  of  a  shilling  per  acre  for  all  tithea  was  only 
when  the  land  was  used  for  meadow  and  pasture;  which 
is  generally  the  least  productive  to  the  rector.  The  de- 
.cbion  undoubtedly  proceeded  principally  upon  the  circum- 
stance, that  the  Jury  had  not  found  the  fact,  as  they  ought ; 
but  still  it  proves,  that  an  issue  was  directed  upon  a  much 
•higher  modus.  Ashby  y.  Power {50)  appties  to  the  repre^ 
.^.sentation  attempted  of  this  case.  If  they  had  shewn,  what  [ 
ihe  value  of  the  land  and  the  living  formerly  was,  yet,  being 
only  matter  of  inference,  as  is  said  in  that  case,  it  ought  to 
:be  sent  to  a  Jury.  The  moduses  in  that  case  were  higher  or 
^ual  to  this.  Few  were  less  than  \s. :  many  higher.  In 
Bishop  V.  Chichester  ( 51 )  the  modus  of  2s.  6€L  for  every  acre 
of  -  com  and  grain  was  enormous.  It  does  not  appear,  that 
any  issue  was  directed :  .but  it  was  objected  to  as  being  rank ; 
r  and 
r  .(46)  See  the  case  of  an  inclo-  ,  (49)  3  GwilL  Tith.  1192. 
sure  pat  by  Lord  Hardwicke,  (50)  3  Gwill.  Tith.  1238. 
2  Fef.  61G.  (51)  2  Bro.  C.  C.  161 ;  more 

.  .  <47)  ^  Ves.  600.  full,  4  GwilL  Titk.  131«.  . 

(49)  2  Vts.  61A. 
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1802.  and  the  expression  is^  that  so  the  Zrorcf  Ckaneellor  incfiaed 
to  think*  According  to  the  ealculatim  now  made  th^*Talue 
must  have  been  5000/.  a  year.  1  belieye,  an  account  of  tithes 
Cook.  was  decreed  as  to  that:  but  the  Larcl  ChanceUar  did  not 
fcHin  a  decisive  opinion  upon  it.  Edge  y..Oglander  {SSt)  is 
certainly  a  very  strong  case ;  but  has  been  often  cited.  Ib 
Atkyns  v.  Lord  WiUoughby  de  Broke  ( 53  )  the  Court  was  dis- 
posed to- decide  against  the  rector,  if  he  had  not  insisted  upon 
an  issue.  The  Chief  Baron  there  made  the  distinction  as  to 
a  farm  modus  and  one  for  a  particular  species  of  produce. 
But  there  is  a  much  stronger  distinction  between  a  parocfaiil 
modus  and  one  for  any  particular  district  of  land. 

As  to  the  receipts  for  the  rate-tithe,  that  expression  is^ofiea 
used ;  though  it  is  not  cl^ar,  what  it  means :  but  it  is  never 
applied  to  a  temporary,  varying,  composition ;  and  is  alwmyi 
understood  to  be  some  antient  payment ;  the  origin  of  whick 
is  not  known.  It  is  in  some  receipts  called  a  rate-tithe;  in 
others  a  ipodus;  and  it  cannot  be  inferred,  that  it  i*  not  a 
modus,  because  the  clergyman  chooses  to  call  it  a  rate-tidie. 
Lord  Hardwicke  says  (54),  the  Rector  does  not  often  choost 
to  give  the  ireceipt  qud  modus ;  that  he  may  not  injure  hb 
successor ;  and  the  occupier  must  take  such  receipt  as  die 
parson  thinks  fit  to  give  him ;  but  Lord  Hardmcke  also  sayi^ 
that  antiently  those  payments  were  not  called  by  the 

modus  Richards  v.  Evans  ( 55  )•  It  is  not  necessary  ( 
in  pleading  to  call  it  a  modus :  the  only  question  being,  iriie- 
ther  there  has  been  an  immemorial  and  unvaried  payment;  s^ 
that  the  Court  may  presume  a  custom;  which  probably  was 
[  ^670  ]  the  old  word;/^  modus'*  being  a  modem  term  in  ^  the  kv^ 
This  payment  is  carried  farther  back  in  evidence  than  antieat 
payments  generally  are,  viz.  above  a  century.  The  qnestioa 
now  is  only,  whether  this  is  so  dear,  that  the  Court  will  d^ 
termine  it  without  an  issue. 

The  Solictor  General^  in  Reply. 
The  Court  is  to  be  satisfied,  whether  there  is  a  reasonable 
doubt  upon  the  existence  of  this  modus.   If  your  Lordship 

Wb 

(92)  Cited  BwiA.  801.  (64)  2  Fct.  612. 

(63)  S  AnOr.  397.   4  GwM.      (66)  2  GwUL  tUk.  Mft.  iFo. 
TUh.  1412.  89. 
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luM  no  doubt  upon  the  case,  as  it  stands,  that  this  payment 
cannot  have  had  its  origin  so  far  back  as  to  meet  the  legal 
idea  of  an  immemorial  payment^  not,  as  contended,  beyond 
th^  legal  time  of  memory,  your  Lordship  will  not  be  disposed, 
according  to  Lord  Kenyon's  expression  (  56 ),  to  send  it  to 
the  prejudices,  not  the  judgment,  of  a  Jury.  Your  Lordship 
may  form  a  judgment  as  well  as  a  Jury.  Rankn^s  is  a  qu6»« 
tion  of  fact,  I  admit.  There  may  be  circumstances  to  make 
the  Court  doubt,  even  where  the  payment  is  larger.  These 
cases  depend  upon  their  own  circumstances.  In  Chapman  v. 
Sfnith,  for  instance,  a  gi^t  part  of  the  argument  goes  upon  the 
circumstance,  that  the  property  was  situated  ia  Romney  Marshy 
a  great  and  impervious  district.  Ekin  v.  Pigoi  establishes, 
that,  if  the  Court  is  satisfied  by  the  evidence,  that  there  is 
no  ground  for  doubt  as  to  the  immemorial  payment,  the  Court 
will  not  send  it  to  a  Jury.  I  admit,  in  later  times  the  Court 
has  been  more  disposed  to  do  that.  In  some  of  the  case» 
however  a  very  considerable  prejudice  appears  in  great  men 
on  the  subject  of  tithes.  In  Twells  v.  Welby  the  ground  does 
not  appear;  nor,  whether  the  Court  was  well  informed  at  first; 
and  the  indorseftent  of  the  Judge  was  made  upon  the  con*  , 
ception,  that  this  was  a  question  of  law.  Upon  the  subsequent 
trial  the  verdict  was  for  the  Defendants,  the  Rectors.  In 
Bishop  V.  Chichester  an  issue  was  not  directed ;  and  \tk  Edge 
T.  Oglander  the  fact  is  not,  that  the  value  of  the  lands  was 
only  SOL,  but  the  rent ;  by  which  the  titbe  was  to  be  measured. 
Ashby  y.  Power  is  one  of  the  strongest  cases.  The  whole 
question  really  turns  upon  the  effect  of  this  evidence  on  the 
Court  as  to  the  possibility  of  this  having  been  an  immemorial 
payment.  By  the  evidence  this  hamlet  of  Sireetfields  appears 
to  be  in  Cestersover;  but  at  all  events  is  contiguous  to  it.. 
No  precise  rule^as  been  laid  down,  in  what  cases  an  issue  is 
to  be  granted. 


1802. 
O'Connor 
Coolu 


Lord  Chancellor.. 
The  question  is  undoubtedly  a  questicm  of  fact.  Tithes  of 
agbtment  and  milk  are  the  tithes  the  land  yields  at  present. 
The  account  is  of  course;  unless  something  is  set  up  by  the 
Defendant  to  shew,  the  demand  has  been  otherwise  satisfied, 
pr  that  he  is  ready  to  satisfy  it  in  the  only  way,  in  which 

a  rector 

(65)  3  GwiU.  Tith,  1239. 
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1802.  a  rector  is  entitled  to  have  it  satisfied.  The  defence  is  a  psf" 
'  O'Connor  immemorial,  in  a  strict  sense.    There  is  no 

^,         doubt,  that  according  to  the  constitution  of  this  Coart  it  may 
Cook.       take  to  itself  the  decision  of  every  fact  put  in  issue  upon  the 
record;  and^  with  great  deference  to  Lord  Chief  Justice  WiUiSf 

1  have  not  much  doubt,  .that  this  question  was  known  in  Courto 

Courte  of       of  Equity  long  before  Serjeant  Be^/?^Ws  time  (57).     It  i» 

Eqaity  former-  pretty  clear,  that  Courts  of  Equity  in  antient  timed  were  more 

ly  more^in  the     the  habit  of  taking  to  themselves  the  decision  of  quesfioni 

...  "    of  fact  than  they  have  thought  wise  and  discreet  in  later  timet, 

cidmg  ques-  '   .  . 

lions  offset  ^^^^  immemorial  payment,  if  any  reasonable  doubt  hu 
than  lately.  been  raised  upon  it  in  the  evidence,  it  has  been  of  late  thought 
wise  and  discreet  to  send  the  question  of  faqt  to  a  Jury.  All 
the  Judges  have  demonstrated  their  opinion  in  favor  of  dist 
practice,  where  any  reasonable  doubt  is  raised  upon  the  ftct; 
and  I  cannot  suppose,  there  is  any  prejudice  ih  a  tribmut 
appointed  according,  to  the  constitution  of  the  country  to  try 
the.  fact.  In  the  discussion  of  this,  as  a  question  of  taud,  it 
is  too  dangerous  to  examine  the  effect  of  evidence,  the  infer- 
ences from  which  have  been  so  long  stated  to  be  questionaUe, 
with  the  same  freedom  as  perhaps  I  might  Have  done  within 
the  last  twenty  years. 

Upon  the  question  of  fact,  whether  there  has  been  Air 
immemorial  payment,  the  magnitude  of  the  payment  ia  but 
evidence  of  the  improbability,  that  it  was  immemorially  pflud; 
upon  the  inference,  that  the  land-holder  would  not  so  long 
ago  have  come  into  such  an  agreement,  to  pay  a  compositioa 
so  vastly  .above  the  value.  There  is  great  weight  in  that 
On  the  other  hand  a  great  deal  of  observation  has  been  fairif 
applied  to  that.  We  hear  in  this  country  harsh  obsenratim 
upon  this  property;  which  upon  examination  will,  I  believe, 
be  foimd  to  be  less  paid  for  than  property  of  any  other  apedis. 
But  in  this  case  for  many  years  back^  during  which  in  aD 
'  [  *672  ]  probability  the  payment  was  not  half  the  ♦value  of  the  tithe, 
201.  per  annum  vr&s  paid  for  all  tithe ;  when  the  value  of  die 

agistment 

(57)  SeeSamon  v.  Shaw,  2GwiU.  Tiih.SOS,  and  post,  Vol.  iX 
168,  9;  the  judgment  in  The  Warden  and  Minor  Canons  of  Si.  PanTt 
V.  Morrit,  XI,  52,  3.  XIX,  503.  Sampson  v.  Bampstm,  3  Ves. 
4-  Bea.  41.   Ex  parte  Gdllimore,  1  Madd.  67.    Builen  r.  MuM 

2  Pri.  399.    Drake  v.  Smyth,  2  Pri.  369.    1  Dan.  104. 
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ent  alone  was  50/. :  so  thkt  the  question  cannot  always  1802. 
ermined  by  the  single  fact  of  the  relatiTe  value  of  the  ^ 
nd  the  payment  in  lieu  of  it.   The  rankness  being  but 
ce  as  to  the  immemoriality  of  the  payment  forms  no  ob-  Cook. 
in  point  of  law  to  the  modus.    If  you  can  infer,  that   I^ankncss  of 
existed  j  the  inequality  of  the  payment  forms  no  ol>jec-  a  modus  is  only 
)  it.    Therefore  in  the  case  in  BlncMane  the  Judges  evidence ;  not 
jd,  that  2*.  6rf.  was  not  an  illegal  payment  for  a  lamb.  """j^J^^^^J^^ 
the  tithe  of  particular  things,  it  is  observed  in  all  these  ^ 
(58),  that  the  inference  from  the  magnitude   of  the  I>'stinction  as 

tit  is  much  stronsrer  a^fainst  the  fact,  that  it  is  imme-  ness  e- 

tween  a  uiodiis 

,  than  in  an  agreement  to  pay  so  much  an  acre,  and  ^j^^^ 
tori  for  a  particular  farm  (59);  for  it  is  perfectly  easy  particular 
ost  any  period  of  our  history  to  ascertain,  what  a  lamb  things  and  a 
orth ;  and  therefore  to  conjecture,  upon  what  in  any  farm  modus, 
parties  would  agree.  But  what  is  the  value  of  land  in 
icular  parish,  and  what  therefore  it  is  proper  to  give 
:re,  is  a  very  complicated  question.  The  owner  might 
>een  in  possession  of  land  of  very  different  values ;  and 
commute  upon  the  whole;  though,  if  not  an  ave- 
ommutation,  it  would  be  a  very  improvident  commu- 
for  a  distinct  part.  The  ownership  might  have  been 
d ;  and  then  it  would  be  very  rash  to  conclude  against 
lu»,  admitted  to  be  too  great  for  any  particular  part; 
the  very  foundation  is,  .that  he  thereby  got  the  li- 
>f  compensation  for  the  tithes  in  the  other  lands.  So 
L  farm  modus :  I  cannot  weigh  the  propriety  of  it :  but 
ot  forget,  that  great  Judges  have  said  in  Equity,  and 
to  Juries,  that  there  may  be  a  convenience  in  having 
modus;  which  may  induce  an  individual  to  give  more 
way  than  he  would  as  a  modus  for  particular  titheable 
or,  per  acre  of  arable  land,  and  tiot  including 
fee.;  and  they  have  stated,  that  piety  might  induce 
to  give  rather  more  than  less  than  the  value  to  the 
man. 

h  regard  to  the  cases,  I  never  could  persuade  myself,  that 
•  acre  upon  the  principal  of  rankness  was  not  in  all  pro- 
y  a  monstrous  payment ;  and,  that  the  payments  sent  to 
sd  at  law  were  not  monstrous.    But  still  the  Judges  have 

thought, 

Richards    Evans,  1  Ves.  39.     (50)  Post,  Vol.  VI 11,  530. 
L.  VL  Z  Z 
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thought^  even  such  payments  ought  to  go  to  trial;  iod 
verdicts^  under  which  in  many  cases  even  morfe  than  li. 
an  acre  has  been  claimed,  have  been  confirmed.  Whtt 
is  this  more  than  Is.  an  acre  for  all  tithes  of  this  fiurm, 
in  whatever  form  cultivated  or  occupied ;  not  for  agistment, 
milk,  lamb,  or  any  other  particular  tithe.  It  is  said  in  tlie 
argument,  this  land  has  formerly  been  arable.  There  is  very 
little  evidence  upon  that.  I  cannot  conclude,  that  it  was  not; 
and  there  is  no  evidence  authorising  me  to  say,  this  modus  nay 
not  be  shewn  by  some  evidence  to  be  as  reasonable  a  conumi- 
tation  for  tithes,  even  put  so  distributively^  and  not  as  a  hm 
modus,  as  in  some  of  those  cases,  where  1«.  an  acre  has  been 
given  even  for  tithe  of  hay  alone.  The  cases  certainly  are  vei; 
strong.  But  when  I  find  issues  directed  in  cases  full  as  stron;:, 
and  Judges  acting  upon  them  afterwards,  it  would  be  too  bold 
in  me  to  refuse  the  Defendant  an  opportunity  of  stibmittiiig  to 
a  Jury  questions  not  more  improbable  than  occurred  in  those 
ciaises;  which  in  the  result  were  supported  by  evidence;  ami 
were  thought  to  be  satisfactorily  supported  by  the  Courts, 
who  sent  those  questions.  Upon  this  subject  I  distrust  my- 
self,  when  I  observe  the  .comparative  value  of  the  -  tithes; 
and  am  struck  with  the  large  value  of  the  tithes,  compared 
with  the  estimated  value  of  the  land  at  that  day.  In  this 
case  it  is  enough  for  me,  that  I  cannot  unravel  the  diffi- 
culty so  as  to  satisfy  myself,  it  was  not  a  great  deal  more 
than  a  tenth  of  the  value  of  the  land.  The  case  tried  hj 
Mr.  Justice  BuUer  seems  very  strong.  It  was  sent  to  be  tried 
under  circumstances  sufficient  to  make  them  pause.  Oneei^ 
cumstance  was  very  strong,  as  to  the  value  of  the  whole  m- 
tory  at  the  time.  No  Judge  felt  more  than  Mr.  Justice  BtUer 
the  extent,  to  which  he  thought  the  Law  authorised  Juries  to 
presume  facts.  I  remember  a  case  of  presumption  upon  the 
advowson  of  Chester  le  Street  (60 ).  The  manor  was  granted 
to  the  Milbanke  family  with  an  express  exemption  of  the  ad- 
vowson. They  had  presented  in  one  or  two  instances;  and 
the  Jury  was  directed  by  Lord  Mansfield  to  presume,  that  the 
Crown  had  made  a  grant;  which  grant  was  not  producahk; 
and  Mr.  Justice  Buller  held  that  direction  of  Lord  McaufiM 

:  perMj 

(60)  Powell  V.  Milbanke,  stated  Cowp.  103,  in  The  Mayv  tf 
HuU  V.  iforaer.   Post,  VoL  VHI,  130,  n.  Harmood  v.  Ogbmdir. 
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perfectly  right.  Lord  Chief  Justice  Eyre  was  no  friend  to 
that  doctrine  of  presumption ;  and  yet,  hostile  as  he  was  to 
strong  presumptions,  he  sent  that  case  hack  to  be  tried  upon 
the  presumption,  whether  \s.  an  acre  was  a  good  modus  upon 
land,  proved  worth  1&.  an  acre,  and  four  ♦  years  before  worth 
an  acre.  Attending  to  Mr.  BelF%  calculation  upon  the 
naked  question,  can  it  be  doubted,  looking  back  to  the  time 
of  Ric/mrd  I,  whether  it  was  a  fair  commutation.  No  one 
could  hesitate  upon  It:  but  still  the  Court  of  Exchequer  said, 
it  was  a  question  of  fact :  and  they  sent  it  back  to  be  tried ; 
^  and  the  conclusion  was  perfectly  right.  It  might  have  been 
said,  as  Lord  Kenyan  said,  will  you  send  it  to  the  prejudices 
of  a  Jury,  not  to  their  judgment?  I  cannot  talk  about  that. 
I  send  it  to  their  judgment ;  and  ask  them,  what  they  think 
upon  their  conscience,  directed  by  their  oath. 

I '  am  not  at  liberty  therefore,  after  what  has  passed  in 
former  cases,  and  whatever  may  be  my  persuasion  as  to  the 
truth  of  this  case,  to  say,  this  must  not  be  tried.  In  Femwr 
V.  Lorraine  I  nev^r  had  the  least  doubt,  that  the  modus  was 
too  rank :  but  the  Court  sent  it  to  an  isjsue. 


An  issue  was  directed,  which  was  tried  at  the  assizes  for 
the  county  of  Warwick  \  and  a  verdict  was  found  for  the 
Plaintiff  in  the  issue,  the  Defendant  in  Equity,  establishing 
the  modus.  A  motion  was  made  for  a  new  trial  on  the  grounds 
of  misdirection  of  the  Judge,  and  new  evidence  since  dis- 
covered. The  former  ground  referred  principally  to  the  ob- 
servations of  the  Judge  on  Vo^e  Nicholas's  survey,  as  entitled 
to  litde  weight;  that  in  the  ministers'  accounts  in  the  time  of 
^m.  yill,  Slreeifields  wsLS  not  mentioned;  that  it  did  not 
appear  to  be  part  of  Cestersover;  and  it  might  be  presumed, 
that  there  was  another  bailiff  and  another  minister's  account 
aa  to  Streetfields.  The  new  evidence  was  a  deed  of  partition^ 
in  consequence  of  which  a  fine  was  levied,  expressly  com- 
prising Streetfields  as  part  of  Cesiersover  (61 ). 

(61)  A  new  trial  was  granted ;  in  which  the  PlaiotiflT  in  Eqnity 
obtained  a  verdict;  and  the  account  was  directed.  Post,  Vol.  VIII, 


1802. 


O'Connor 

Cook. 
[•674  ] 
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1802.  DREWE  t.  HANSON. 

Feb.'inth. 

In  eaforoing  injunction  having  been  obtained^  restraining  the  De- 

contracts  upon  fendant  from  proceeding  at  law  to  recover  his  deposit, 
the  principle  ^Ji^  usual  order  was  niade  for  dissolving  the  injunction,  unless 
of  compensa-  ^^^^g^  upon  the  answer  comini?  in :  by  which  the  following 
tion'for  a  va-      .        ^  ,  ■  ^  ^ 

riance  from  the  circumstances  appeared. 

description  the  August  the  Defendant  purchased  from  the  Plaintiff  bf 
Coart  has  gone  private  contract  an  estate,  consisting  of  some  farms,  and  the 
so  far,  to  the  tithes  of  the  parish  of  Bishop's  Lincomb  in  Devonshire,  for 
extent  even  of  the  sum  of  11,000^.  the  purchase  to  be  completed  on  the 
wholly  defeat-  ^Sth  of  December.  The  description  in  the  particular  as  to 
of^  th'e  ^^^^^  ^®  tithes  was  this:  "Also  the  valuable  com  and  hay  tithes 
chaser  Uiat     **  whole  parish  of  Bishop's  Lincomb.^    An  abstract 

where  the  ^^^^  afterwards  delivered ;  and  a  rental :  containing  the 

principal  sub-  general  description  of  the  garb  (62),  othervrise  the  tithe,  of 
ject  of  the  con-  hay  and  com :  the  latter  expressing  nothing  relative  to  tithe 
tract  was  all  of  hay ;  but  containing  these  entries : 
the  corn  and 

hay  tithes  of  a     "  Custom  pay  about 

parish,  and  of       Farms  out  of  tillage  this  year  and  not  in  composition  5.** 
the  hay  tithe      "  Estates  occasionally  in  tillage,  but  not  in  composition  20." 
half  was  allot- 
ted to  the  Vi-     In  September  the  Defendant  went  into  Devonshire  to  see 

^^Z*  the  estate;  and  employed  a  surveyor  to  look  over  it  Upon 

other  half  com-  ,    -  .  ,     ^  T^       ,     i  i    t^i  •  -  . 

muted  for  a  December  he  wrote  to  the  Plaintiff,  renising  to 

customary  pay-  complete  his  purchase ;  and  calling  for  his  deposit* 

ment,  the  na-     The  com  tithes  arose  from  about  8000  acres;  and  were 

ture  of  that    paid  by  annual  composition.    The  tithe  of  hay  was  from  so 

payment,  the   much  of  about  2000  additional  acres,  as  was  meadow  (how 

extent  of  mea-  ^uch  did  not  appear):  one  half  of  the  tithe  of  hay  contuned 

!. ,  in  the  allotment  belonging  to  the  vicar:  the  other  half  com- 

possible  con-  ,        ,  ^,  ^  # 

version  from  "y  *  payment  of  21.  per  annum ;  the  nature  of 

arable,  not  dis-  which  did  not  appear :  the  conversations  upon  the  subject 
tincily  appear-  not  carrying  it  farther  than  belief,  that  it  was  a  modus.  The 
ing,theTnjunc-  answer  also  stated,  that  the  tenants  had  converted  arable  to 
tion  against  re-  meadow,  and  threatened  to  convert  more, 
covering  the 
deposit  was 

continued  after     (^^^  meaning  of  the  word  *' garba"  sec  theprecediog 

Answer.  case. 
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Mf«  Ramilty  and  Mr.  Cox,  for  the  Plaintiff,  shewed  cause 
gainst  dissolving  the  injunction. 

This  is  isi  subject  of  compensation.  The  objection  also  is 
raived ;  not  having  been  taken  by  the  purchaser  fi'om  August 
ill  December:  Fordyce  v.  Forrf( 68).  hi  Lowndes  y.  Lane, 
s  to  compensation,  the  estate  not  behig  tithe-free,  as  repre- 
ented,  Lord  Thurhw  went  much  into  the  application  of  the 
Mrinciple  of  "  Caveat  emptor  ( 64 ) ;  and  no  doubt  was  enter- 
ained,  that  it  was  a  subject  of  compensation ;  and  as  there 
Fas  a  direct  warranty,  that  it  was  tithe-free,  compensation  was 
(Wen  as  to  that;  but  not  as  to  the  wood;  with  respect  to 
ehich  there  was  enough  to  put  the  purchaser  upon  inquiry. 
)n  Poole' y.  Shergold  {65)  also  Juovd  Kenyon  gave  compensa- 
ioB  for  some  part;  to  which  no  title  could  be  made.  In  that 
iaae  was  cited  the  case  of  a  contract  for  a  house  and  a  wharf ; 
nd  though  no  title  could  be  made  to  the  wharf,  the  pur- 
ihaa^  was  compelled  to  take  the  house. 

Mr.  Mansfield  and  Mr.  Heald,  for  the  Defendant. 
There  is  no  instance,  in  which  a  person  contracting  for  all 
he  tithes  of  a  parbh  has  been  compelled  to  take  half,  or  to 
ake  it  subject  to  a  modus,  purchasing  tithe  in  kind.  Pincke 
\  Curteis  (66)  came  at  last  to  this  question:  the  estate 
laving  been  sold  as  tithe-frce,  whether  the  exemption  ex- 
ended  to  after-purchased  lands,  *  recovered  from  the  sea. 
The  subject  of  the  purchase  was  an  estate  at  Gillingham, 
Murt  stated  in  the  particular  to  be  tithe-free.  It  turned  out, 
hat  the  land  paid  no  great  rectorial  tithes  under  a  title  de- 
lved by  grant  from  the  Crown  of  the  tithes  with  the  land: 
lut  the  vicar  was  entitled  to  the  small  tithes.  Subsequent 
o  the  grant  the  land  was  recovered  from  the  sea.  Upon 
exceptions  to  the  Report  it  came  before  Lord  Lougkbo- 
vughy  and  for  farther  directions ;  who  was  finally  of  opinion 
ipon  great  consideration,  that  the  purchaser  should  not  be 
leld  to  that  purchase :  certainly  against  the  decisions  upon 
i9tates  sold  tithe-free,  which  turned  out  to  be  subject  to 
itbe.   The  same  doctrine  has  prevailed  in  subsequent  cases; 

that 

(63)  4Bro.  C.  C.  494.  (65)  2Bro.  C.C.  118. 

(64)  Ante,  BawUs  v.  Round,      (66)  4  Bto.  V.  C.  '62V. 
^ol.  V,  608. 
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that  if  the  man  cannot  have  substantially  the  thing  for  which 
he  contracted,  he  shall  not  be  bound,  though  small  *  matters 
are  the  subject  of  compensation.  Calcraft  v.  Roebuck {fH) 
went  upon  the  misconduct  of  the  Defendant :  otherwise  thai 
contract  could  never  have  been  performed. 

Upon  the  circumstances,  there  is  nothing  like  a  waher< 
All  that  passed,  was  a  delivery  of  the  abstract  in  AttgtuL 
There  was  no  negotiation  about  the  title :  nor  was  the  De- 
fendant called  upon  to  say,  whether  he  would  take  it*  Tha 
Plaintiff  acquiesced,  till  the  Defendant  should  determine, 
whether  he  would  take  it,  or  not.  He  went  down  with  a  sur- 
veyor to  make  inquiries ;  the  result  of  which  appears  m 
October.  The  principal  of  several  objections  was  the  moduB 
for  tithe  of  hay.  That  necessarily  would  compel  him  to  agree 
with  the  tenants  as  to  the  tithe  of  com.  In  Fordyce  .▼•  Ford 
the  parties  went  on  disputing  about  the  tide;  and  it  appeared 
clear,  that  the  objection  was  waived.  In  Lowndes  v.  Lane 
the  party  only  wanted  compensation;  not  objecting  to  his 
purchase. 

Mr.  RomiUyi  in  Reply. 
There  certainly  have  been  instances  of  compensation  for 
tithes,  as  part  of  a  large  contract;  when  the  vendor  coold 
make  a  title  to  every  thing  else;  as  in  the  case  put  of  a  con- 
tract for  the  purchase  of  laud  tithe-free ;  which  is  nothing  but 
a  contract  for  the  land  and  the  tithe.  In  all  those  cases  die 
party  has  contracted  for  something,  which  it  is  not  po^hle  to 
give  him:  but  as  that  is  npt  the  great  object  of  his  contract, 
it  is  a  subject  of  compensation.  The  same  argument  applies, 
where  the  estate  contains  a  less  number  of  acres  than  repre- 
sented. But  this  is  a  contract  for  tithes  with  other  property; 
and  the  tithe  of  hay  is  of  very  inconsiderable  value  (68). 
The  Defendant  certainly  could  not  take  till  the  day,  on  which 
the  purchase  was  to  be  completed,  to  say,  whether  he  would 
take  it.  He  was  bound  to  take  the  objection,  as  soon  as  it 
was  known.  What  applications  was  the  Plaintiff  to  make? 
The  moment  the  rental  was  put'  into  the  Defendant's  hand 
he  knew  the  state  of  the  objection.  All  this  time  he  was 
speculating,  whether  he  should  carry  the  contract  into  exe* 
cution. 


(67)  Ante,  Vol.  I,  221 ;  soo  (68)  This  was  domed  bj  tke 
the  note,  226.  Defendant 
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Lord  Chancellor. 

Withotrt  meaning  to  say,  what  may  be  the  final  decision,  I 
am  of  opinion,  attending  to  all  the  circumstancesi  it  is  too 
hazardous  to  say,  there  is  not  a  fair  and  reasonable  question, 
f^hether  this  contract  may  not  be  specifically  executed.  It  is 
certainly  to  be  observed,  that  under  the  head  of  specific  per- 
formance contracts  substantially  different  from  those  entered 
bto  have  been  enforced.  In  the  case  of  a  contract  for  a 
bouse  and  a  wharf,  the  object  of  the  purchaser  being  to 
darry  on  his  business  at  the  wharf,  it  was  considered,  that 
this  Court  was  specifically  performing  that  man's  contract  by 
^▼ing  him  the  house  without  the  wharf.  So  in  Shirley  v. 
Davis,  in  the  Court  of  Exchequer,  the  subject  of  the  con- 
tract was  a  house  on  the  north  side  of  the  River  T/umtes, 
mpposed  to  be  in  the  county  of- Essex;  but  which  turned  out 
x>  be  in  Kent;  a  small  part  of  which  county  happens  to  be 
m  the  other  side  of  the  riven  The  purchaser  was  told,  he 
RfQuld  be  made  a  church-warden  of  Greenwich ;  and  though 
liis  object  was  to  be  a  ireeholder  of  Essex,  he  was  compelled 
)o  take  it.  So  in  Lord  Stanhope'B  case  the  object  was  to  get 
in  estate  tithe-free ;  and  yet  Lord  Thurlow  obliged  him  to 
lake  it  subject  to  tithes  (69). 

In  this  case  the  hay-tithes  were  represented  to  be  of  so 
mich  of  about  2000  acres  as  happened  to  be  employed  in 
neadow:  how  much  is  not  at  all  distinctly  in  proof.  There  is 
omething  like  a  distinct  representation  as  to  the  arable  land, 
lilt  not  amounting  to  a  warranty.  It  appear^  also,  that  the 
lom  tithe  was  really  the  principal  part  of  the  estate  r  that  the 
arms  were  purchased  for  the  purpose  of  enjoying  the  com 
ithe  estate.  The  aspect  of  the  particular  is  a  farm  in  hand, 
endered  beneficial  by  the  circumstance,  that  the  purchaser 
rould  have  the  whole  tithes  of  the  parish  of  com  and  hay ; 

which 


1802. 
Drbwb 

V. 

HANSOlf. 


(69)  Howland  v.  NorrU,  1  Cox, 
ft.  Post,  Vol.  VII,  270. 
CVII,  280.  1  Mer.  23,  io4. 
»ee  the  strong  opioion  of  Lord 
^kine  upon  these  cases  in  Hal- 
?y  V.  Grant,  post,  Vol.  XIII,  73. 
u  2  ^oantt.  225,  Binh  v.  Lord 


Rokeby,  Lord  Eldon  declares, 
that  he  would  not  follow  those 
cases.  Ker  v.  Clobery,  stated  by 
Mr.  Stigden,  Vend.  4"  Pnr.  251, 
5th  edit,  where  the  authorities 
are  collected. 
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which  is  also  some  representation,  that  the  tithes  are  to  be 
taken  in  kind ;  and  I  take  it  so  as  to  the  com  tithe ;  being 
paid  for  by  annual  composition.  As  to  the  nature  of  the  paj- 
ment  for  the  moiety  of  the  tithe  of  hay,  it  is  not  understood, 
whether  it  is  a  modus,  or  a  payment  capable  of  being  shaken 
in  Law.  It  is  impossible  to  deny,  that  the  purchaser  under 
such  a  particular  is  put  in  a  situation  of  great  hardship.  The 
abstract  does  not  correct  the  representation;  as  the  rental  in 
a  degree  does.  If  this  case  stands  simply  upon  the  represen-! 
Cation  in  the  *  particular,  the  abstract,  and  the  rental,  it  would 
be  within  the  authorities.  That  they  are  extremely  strong 
cannot  be  denied ;  and  upon  a  motion  for  an  injunction  a  pre- 
cedent cannot  be  established,  to  affect  the  vast  class  of  an- 
thorities  upon  a  point  of  such  importance,  turning  upon  aD 
their  particularities.  In  the  case  of  an  estate  sold  tithe^free  it 
is  a  prodigiously  strong  mestsure  in  a  Court  of  Equity  to  say» 
as  a  discreet  exercise  of  its  jurisdiction,  that  the  contract  shall 
be  performed ;  the  Defendant  swearing  positively,  and  proving, 
that  he  would  have  nothing  to  do  with  the  estate,  if  not  tithe- 
free.  That,  though  a  very  strong  proposition,  does  not  come 
up  to  this  case ;  for  in  those  cases  the  Court  probably  specu- 
lates, that  tithes  and  lands  are  the  subjects  of  separate  and 
accurate  valuation ;  and  the  value  of  the  one  does  not  afiect 
tlie  other;  and  therefore,  though  there  is  a  failure  as  to  the 
tithes,  a  part  only  of  the  subject  of  the  contrart,  the  whole 
i3  not  affected ;  as  it  would  be,  if  the  contract  was  for  tithes 
only.  Suppose  it  proved,  that  this  farm  was  taken  for  the  piff- 
pose  of  enjoying  the  corn  tithe  principally;  that  the  hay  tithe 
was  a  very  small  object;  great  part  of  that  capable  of  bdng 
taken  in  kind ;  but  a  small  part,  not  much  affecting  the  bar- 
gain, liable  to  an  exemption  or  modus:  the  Court  in  such  a 
case  might  decree  upon  the  doctrine  of  compensation.  But 
it  will  be  very  different,  if  it  turns  out  upon  examination^  that 
1  or  2000  acres  are  capable  of  being  converted  to  the  pur- 
pose of  producing  hay ;  or,  that  a  part  or  the  whole  nuiy 
be  converted  from  arable  to  meadow.  All  those  considera- 
tions are  very  material  upon  the  question  of  compensation; 
an(l  it  is  impossible  to  determine  now,  that  this  will  not  be 
within  the  reach  of  some  of  the  authorities  a  case  for  com- 
pensation. 
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Upon  the  conduct  of  the  party  this  may  differ  materiaUy 
from  Fordyce  v.  Ford.  In  that  case,  only  seven  acres  were 
freehold ;  and  all  the  rest  leasehold :  but  the  abstract  distinctly 
stated  what  was  freehold,  and  what  leasehold.  From  the  de- 
livery of  the  abstract  it  was  perfectly  understood  beyond  dis- 
pute,  without  any  ground  for  inquiry,  that  it  was  leasehold  un- 
questionably and  irrevocably.  The  purchaser  receives  the  ab- 
stract; treats  upon  it  with  full  knowledge  up  to,  and  long  after, 
the  day,  on  which  the  contract  w^s  to  be  performed,  not  upon 
nature  of  the  property,  ♦  but  the  title;  and  the  Master  of  the 
Rolls  thought,  there  was  a  clear  waiver.  I  doubt  extremely, 
Bfhether  that  will  turn  out  to  be  the  case  here.  Taking  the 
representation  in  the  conversation  to  be,  that  they  believe  it 
tp  be  a  modus,  and  supposing  the  purchaser  could  have  been 
iff  the  bargain  at  thiit  moment,  which  is  very  questionable, 
it  be  said  from  what  passed'  afterwards,  that  he  cannot 
now;  having  contracted  under  this  representation,  and  learn- 
ing no  more  afterwards  than  that  they  conceive  it  to  be  a 
modus  ?  That  is  not  like  the  representation  as  to  the  leasehold 
property,  but  one  reqmring  a  reasonable  time  for  inquiry* 
Suppose^  he  had  said,  he  would  take  it  notwithstanding,  if 
tbe  quantity  of  land  likely  to  produce  hay  was  small,  or,  pro- 
irided  it  would  not  affect  the  value  of  the  other  part  of  the 
purchase :  some  time  was  necessary  to  inquire  into  that;  to 
know,  whether  the  tenants  mean  to  donvert  the  arable  land 
ioto  meadow,  and  can  by  that  force  him  to  an  agreement  as  to 
Ilia  com  tithe.  The  answer  swears,  they  threaten  this ;  that 
they  have  done  it  in  some  instances ;  and  mean  it  in  more. 
The  inference  will  depend  a  great  deal  upon  the  extent,  to 
which  the  fact  may  exist;  and  till  that  is  determined,  I  cannot 
say,  whether  this  can  He  in  compensation.  K  it  goes  to  the 
destruction  X)f  the  com  tithe,  he  not  only  loses  the  hay  tithe, 
but  he  does  not  get  the  thing,  which  is  the  principal  object 
of  the  contract.   It  is  not  merely  a  small  abatement. 

I  cannot  therefore  decide  this  cause  upon  the  grounds  now 
before  me.  There  is  question  enough,  independent  of  the 
conductor  the  Defendant,  to  lay  a  fair  ground  for  litigation* 
The  injunction  must  therefore  be  continued  (70). 


1802. 


Drewb 
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(70)  Tho  parties  bad  pressed  for  the  opiiiioD  of  (he  Lqrd  Chan-* 
celfor  upon  the  question ;  and  the  cause  was  afterwards  settled, 
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Marched. 

Bill  by  a  Clerk  ^HE  bill,  filed  on  tlieS4tli  of  June,  1801,  stated,  that  m 

in  Court  1780  the  Defendant,  an  attorney  and  solicitor,  first  begaa 

apinst  a  Soli-  to  employ  the  Plaintiff  as  his  clerk  in  Court  in  such  Chanceiy 

citor  for  pay-   g^j^  concerned  in ;  and  the  Plaintiff  having  done 

meft  of  a  oor-  |,^gj,jggg  Defendant  for  many  years  without  recrifing 

taiQ  sam,  stat-  „ 

ed  as  the  money  on  account  ia- October  1796  delivered  a  bill;  and 

lunomit  of  the  &  letter  desiring  to  have  it  discharged.  The  bill  amounted 

Plaintiff's  bill  to  46/.  lU.  8dL  The  Defendant  sent  no  answer  to  the  letter; 
for  fees  and  and  concealed  himself:  but  accidentally  meeting  the  Plaintiff 
disbursements,  assured  hun,  that  on  the  first  day  of  the  present  TrinUy  Term 
Demurrer  to  he  would  call  and  dischai'ge  the  account,  and  finally  setde 
the  relief  oyer-  with  the  Plamtiff. 
prnled. 

The  biU  farther  stated,  that  the  Defendant  had  no  intentioB 
of  satisfying  the  Plaintiff's  demand ;  but  removed  from  plaoe 
to  plaoe.  to  avoid  him  and  his  other  creditors;  and  that  the 
sum  of  46/.  \  \s.  8d.  is  now  justly  due  to  the  Plaintiff;  sud 
has  been  so  for  many  years  antecedent  to  the  delivery  of  the 
bill  ;  and  in  answer  to  the  pretences,  upon  which  it  suggested, 
that  the  Plaintiff  refused  to  satisfy  the  demand  charged,  that 
the  Defendant  never  paid  Plaintiff  any  money  on  account  of 
his  bill,  and  that  he  has  no  receipt  or  discharge,  &c.;  and 
prayed,  that  the  Defendant  may  be  decreed  to  pay  to  die 
Plaintiff  the  sum  of  461.  lis.  Sd^,  the  amount  of  his  aforesaid 
bin  of  fees  and  disbursements. 

The  Defendant  demurred  to  the  relief  for  wanf  of  equity, 
and  the  Plaintiff's  remedy,  if  he  is  entitled  to  any  relief 
being  at  law;  and  as  to  the  discovery  answered;  admitdng^ 
that  he  employed  the  Plaintiff,  and  that  a  bill  was  delivered, 
but  to  what  amount  he  is  unable  to  set  forth ;  and  stated,  that 
in  1790  he  ceased  to  employ  the  Plaintiff.  He  denied  the 
promise  to  pay  the  biU,  or  settle  the  account;  and  though  he 
admitted  having  changed  his  residence,  denied,  that  he  did 
so  to  avoid  payment  of  his  creditors. 
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Vlr.  Raupel,  in  suppott  of  the  Demurrer. 
•  The  demurrer  is  put  in  upon  the  groimd,  that  this  bill  4s 
merely  an  attempt  to  give  a  jurisdiction  to  this  Court  in  a 
case  admitting  full  and  effectual  relief  at  law.  The  relief  iir. 
merely  payment  of  a  sum  of  money.  No  equitable  drcum-i 
stances  are  alleged.  The  only  pretence  is,  that  the 'Plaintiff! 
b  an  officer  of  diis  Court.  The  privilege  in  general  holds  ;i 
but  applies  only  to  suits,  in  respect  of  which  the  Court  has  ^ 
jurisdiction;  as,  where  there  is  a  concurrent,  jurisdiction :  but' 
where,  as  in  this  instance,  this  C6urt  has  not  the  natural* 
jurisdiction,  the  privilege  cannot  hold,  if  the  Clerk  in  Court 
is  to  be  considered  as  an  attorney  or  solicitor,  the  authorities' 
are  against  such  a  bill.  There  is  an  old  case.  Lord  Ramlegh 
ir«  ThomliiU  \n  support  of  such  a  suit:  but  subsequent 
oases  have  established  the  practice:  Party  v..  Owen  (7^); 
-vfhich,  it  is  remarkable,  is  the  case  referred  to  inMHford  {tS) 
as  an  authority,  that  this  Court  will  not  entertain  a  suit^  where 
relief  may  be  had  at  law.  The  case  of  FeU  v.  Christ  Church 
CoUegef  Oxford  ( 74),  ended  in  a  compromise.  The  circum- 
i^nce,  that  this  Plaintiff  is  a  Clerk  •in  Court,  cannot  change 
the  jurisdiction  from  law  to  equity.  If  he  has  the  privilege 
of  suing  at  law,  it  must  be  in  the  Petty  Bag. 

Mr.  Ricluirds  and  Mr.  Romilhf,  in  support  of  the  bill. 
;  The  general  doctrine,  that,  a  biU  does  not  lie,  where  relief 
may  be  had  in  an  action,  is  not  disputed ;  but  this  is  hot  within 
that  principle.  This  bill  is  not  filed  by  an  executoi^,  but  by  the 
officer  himself ;  whose  duty  caills  him  to  attend  the  Court ;  and 
^ho  is  to  be  resident  in  the  Court  and  the  offices  belonging  to  it. 
Thence  the  privilege  arises.  The  Defendant  is  not  a  stranger, 
liaving  no  connection  with  the  duties  of  the  Court,  as  in 
Parry  v.  Owen ;  but  is  a  Solicitor.  This  demand  arises  from 
fansiness  done  in  this  Court  in  the  course  of  the  Plaintiff's 
duty,  as  Cierk  in  Court,  and  the  Defendant's,  as  a  Solicitor. 
It  would  certainly  be  inconvenient  to  refer  such  a  subject 
to  any  other  jurisdiction.  Can  the  Master  of  the  Court  of 
King's  Bench  determine  upon  fees  arising  in  this  Court  for 


Barker 


business 


(71)  1  Vern.203. 

(72)  Amb.  109.  3  Atk.  740. 


(73)  Mitf.  111. 

(74)  Uefore  Lord  Thurlaw. 
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business  done  here ;  recieiving  evidence,  as  he  must,  of  the 
business  in  this  Court.    Clearly  such  a  demand  can  here  only 

be  determined  with  convenience,  by  analogy  to  those  cases 
at  law,  where  an  attorney  is  privileged  to  sue  and  be  sued 
in  the  Court,  in  which  he  practices,  upon  the  principle  of  his 
necessary  attendance.  Though  upon  a  legal  demand,  there 
is  a  concurrent  jiirisdiction.  Upon  a  bill  of  costs  in  a  Coart 
of'  Law,  the  prinqipal  being  there  gives  the  jurisdiction ;  and, 
if  necessary,  the  Master  or  other  officer  will  take  to  his  asdst- 
ance  a  person  out  of  this  Court. 

The  authorities  are  in  favour  of  this  bill;  and  there  is  no 
authority  against  it.  The  case  cited  from  Vernon  brought  the 
merits  distinctly  before  the  Court  upon  a  bill  of  review,  h 
Nofris  y.  Bacon{75)  a  plea  of  the  Statute ( 76 )  was  put  in, 
on  the  ground,  that  Plaintiff  had  not  signed  his  bill :  and  that 
plea  was  allowed :  which  admits  the  jurisdiction.  Afoor  v. 
Raw(  77)  was  the  case  of  a  bill  by  a  barrister ;  to  which  a  de- 
murrer was  allowed,  on  the  ground,  that  his  fees  were  hono- 
rary; and  therefore » there  was  no  remedy:  but  it  seems  lo 
have  been  conceived,  that  if  there  was  any  remedy,  it  would 
be  by  bill  in  this  Court.  Parry  v,  Owen  was  the  case  of  an 
executrix;  and  the  report  in  Ambler  must  be  erroneous  (78). 
Clearly  there  could  not  have  been  a  summary  applicatioD; 
which  can  be  made  only  by  the  client,  not  the  attorney; 
and  an  executor  is  not  within  the  Statute  (  79  ).  The  ground 
of  the  decision  does  not  appear  in  Atkym.  In- Mtt/brd  the 
case  is  only  cited  for  the  general  proposition.  JPeU  C^riti- 
Church  College  was  the  case,  not  merely  of  fees,  as  Clerk 
in  Court,  but  of  a  bill  of  costs  as  Solicitor.  The  Plaintiff 
put  in  a  ischedule  of  the  bill  of  costs.  Lord  Thurlow  was 
much  dissatisfied ;  but  did  not  allow  the  demurrer.  It  came 
frequently  before  the  Court :  but  there  was  no  decision ;  and 
it  ended  in  the  Defendant's  paying  the  demand  to  a  degree. 
That  case  is  therefore,  a  clear  authority,  that  Lord  Thurkm 
could  not  allow  the  demurrer.   The  argument  upon  it  goes  a 


(78)  Seo  the  note,  04.  Beames  (79)  Stat.  2  Geo,  XI.  c.  » 
on  Conts,  208,  0,  and  Appendix,   $.  22. 


great 


(75)  1  Venu  3L2. 

(76)  Stot.  Z  James  I,  c.  6. 

(77)  1  Rep.  Ch.  21. 


No.  20.  Mr.  ^eomef,  aUting  this 
case  from  the  Reg.  BooA,  finds 
the  report  Id  Ambler  correct 
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great  way  in  favour  of  this  bill,  merely  for  fees  due  to  the  fsoi. 

Plahitiff,  as  Clerrk  in  Court-    Tancred  v.  Cheater  (80)  was  a 

mixed  case,  between  precisely  the  same  parties,  but  not  wholly 

upon  abUl  of  costs.    A  great  part  of  the  demapd  however  Dacib. 

was  a  bill  of  costs.   The  Defendant  insisted,  the  costs  ought 

^  not  to  be  inserted.   Lord  ^/t^iifey  decreed  an  account  ge-    [  ^684  ] 

nerally;  not  conceiving,  that  the  Plaintiff  was  bound  to  go 

to  lawfor  the  costs;  both  parties  being  officers  of  this  Court ; 

and  the  business  in  this  Court. 

Such  being  the  state  of  the  authorities,  your  Lordahip  will 
have  to  decide  this  case  upon  general  principles.  Those 
being  cases  of  solicitors,  thb  is  much  stronger;  the  case  of  a 
Clerk  in  Court,  suing  merely  for  fees,  to  which  he  b  entitled' 
only  under  the  Lord  Chancellor* s  orders. 

Mr.  Roupely  in  Reply.  . 
This  is  admitted  to  be.  a  clear  legal  debt.  The  privilege^ 
I  admit,  is  in  a  degree  personal,  and  in  general  cases  the 
officer  is  not  to  be  drawn  into  another  Court :  but  that  ia  only 
in  cases  of  concurrent  jurisdiction ;  where  a  remedy  may  be* 
given  here  according  to  the  ordinary  principles^  upon  wUclr 
thb  Court  gives  the  remedy :  not,  where  the  remedy  b  com-: 
pletely  at  law.  The  inconvenience  does  not  apply;  as  the 
Plaintiff  may  sue  in  the  Petty  Bag.  The  objection  of  thb 
demurrer  b,  that  he  comes  on  the  wrong  side  of  the  Court. ' 
It  is  hot  necessary,  that  the  bill  should  undergo  taxationJ^ 
It  b  said,  a  Clerk  in  Court  b  not  entitled-  to  fees,  except 
under  the  order  of  the  Lord  Chancellor.  That  order  would 
be  ^vidence  of  hb  right;  and  then  he  may  prove  the  items.' 
It  must  be  admitted,,  the  party  was  not  entitled  to  the  remedy 
stated  in  Ambler's  report  of  Parry  v.  Owen :  but  it  b  clear^ 
if  the  demurrer  was  wrong  in  that  case,«the  decision  must 
have  been  upon  the  general  principle,  that  such  a  bill  does 
not  lie  for  a  solicitors  fees. 


The  judgment  up6n  this  demurrer  was  several  times  post-^ 
pdned,  to  give  an  opportunity  for  farther  inquiry ;  and  addi- 
tional authorities  were  cited.    1  Prax.  Aim.  306,  a  denrarrei^ 

"  toi' 

(80)  At  the  Rolls,  before  Lord  Alvanley. 
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to  isudi  a  bin  was  over-ruled.  A  plea  of  the  Statute  of  Imi* 
tatioDS  to  such  a  bill:  Z  Prax.  Aim.  283.  Bill  by  a  solicitor t 
to  which  an  answer  was  put  in,  not  a  demurrer :  Cur^us  Coh 
cell.  41.  Hamiliany.  Hodgson,  S6th  April,  1746.  LoKg" 
Mtaffe  V.  - — ^9  16th  April,  1774.  A  great  many  kistanoei 
were  produced  of  bills  filed  by  soUcitors  and  Clerks  in  Court, 
signed  by  persons  of  great  character.  Coimdn  y.  Higkmore, 
*  a  biH  by  a  clerk  in  Court,  demandinj^  a  specific  sum,  64L 
Powel  V.  Edwards,  also  a  bill  by  a  clerk  in  Court.  HuUom  t. 
Mamon,  a  bill  by  a  derk  in  Court,  filed  the  1st  of  July,  1756. 
Meats  v..  Mears,  12th  of  Mag,  1761 :  a  bill  by  a  clerk  in 
Court  agdnst  a  solicitor  for  fees.  A  biH  filed  in  1711  bj 
R.  W.  against  M.  D. ;  to  which  an  answer  was  put  in :  but 
the  record  was' not  found.  Robinson  v.  Ellis,  another  instance. 
The  result  is  a  clear  course  of  practice,  though  not  verified 
by  decrees.  It  was  said,  there  were  several  other  instances 
of  biDs  by  clerks  in  Court  against  solicitors  for  fees ;  but  they 
were  all  settled  without  any  answer  put  in. 

On  the  other  side  it  was  said,  that  three  only  of  the  biDs 
appeared  to  Jbave  been  actually  filed :  one  was  Powel  Ed- 
wards: a  bill  by  a'clerl^  in  Court ;  not  against  the  debtor  hii»- 
self,  but  his  executors,  for  an  account  of  his  personal  estate 
and  satisfiiction  out  of  his  assets,  involving  a  variety  of  other 
tilings:  a  bill,  that  might  have  been  filed  by  any  creditor; 
and  it  stated  several  difficulties  in  prosecuting  the  daim  at 
law;  alleging,  that  the  witnesses  were,  all  dead. 

The  bill  in  Mears  v.  Mears  was  filed :  but  no  appearanot 
was  entered ;  and  it  does  not  appear,  whether  a  tobpceoa 
issued.  That  bill  alleges  various  sums  received  from  the  J)e* 
fendant  tm  account  of  the  Plaintifi^s  bill ;  that  the  vouchers 
had  sheen  delivered  up;  and  no  evidence  could  be  produced 
at  law ;  but  that  upon  an  account  a  balance  would  appear  doe 
to  the  Plaintiff*.  In  such  a  case,  an  account  and  mutual  credit 
exclusive  of  any  other  circumstance  the  *  jurisdiction  was 
dear. 

Colman  v.  Seymour  comes  nearer  this  point  than  any  odier 
case  ;  contaming  none  of  those  other  eqtiitable  circumstances, 
exclusive  of  that  of  privilege.  A  copy  of  the  bill  is  produced: 
but  it  is  not  known,  whether  any  appearance  was  put  in,  or 
any  thing  was  done  under  it. 
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In  t}ie  instance  citJed'bdm  Prax.'Atm.  published  among  ft 
▼ariety  of  precedents)  the  Plaintiff  introduced  charges  to  give 
the  Court  jurisdiction ;  that  he  was  at  a  great  charge  in  suing 
out  several  ♦writs,  &c. :  instead* of  relying  upon  a  broad 
principle  or  known  practice,  labouring  to  protect  himself 
against  a  demurrer  by  those  allegations^  The  prayer  was,  that 
the  Defendant  should  shew  cause,  why  he  should  not  com^ 
to  an  account.  The  demurrer  to  that  b31  cannot  be  found. 
The  case  in  Cursus  Cancett.  was  a  bill  for  an  account :  the 
iDefendant  had  arrested  the  Plaintiff ;  and  the  bill  also  prayed 
an  injunction.  These  instances  do  not  establish  such  a  clear 
course  of  practice  as  to  enable  your  Lordship  to  support  this 
bin  either  upon  practice  or  any  known  principle. 


1802. 


Barker 

Dacib. 
[•686  ] 


Lord  Chancellor. 

I  have  been  furnished  with  what  appears  iil  the  Re^ter*s 
Book  as  to  the  case  in  Vernon;  which  being  upon  a  bill  of 
review  is  a  decision  of  great  importance.  But  it  does  not 
quite  satisfy  me.  The  reason  given  is,  that  the  jmrty  should 
have  demurred,  and  not  have  permitted  it  to  go  to  a  hearing. 
The  rule  now  is,  that  if  you  could  have  demurred  to  the  UD,  No  decree, 
the  Cpurt  will  not  make  a  decree  at  the  hearing.  where  the  De- 

In  Mears  v.  Mears  there  is  a  very  material  charge ;  that  the  «>ght 
clerk  in  Court  had  delivered  his  vouchers  to  the  Defendant;  demur- 
Consequently  he  could  not  possibly  go  on  at  Law  ;  and  then 
the  observation  applies,  that  wanting  discovery,  the  Court 
gives  relief,  particularly  in  matters  of  account 


Lord  Chancellor. 
In  this  cause  the  Plaintiff  and  the  Defendant  are  both 
officers  of  this  Court.  The  Defendant  has  not  availed  him^ 
self  of  the  rule,  that  has  lately  obtained;  that  if  the  Plaintiff 
is  not  entitled  to  the  relief,  he  shall  not  have  the  disco* 
very  (81 ) ;  but  has  adopted  a  course,  that  prevailed  in  times, 
BOt  very  remote,  by  demurring  to  the  relief  and  answering  to 
the  discovery.  The  question  is,  whetiier  a  Clerk  in  Court, 
dealing  in  that  character  with  a  Solicitor,  as  such,  can  file  a 

bin 

(81)  See  ante,  08,  and  the  references,  Vol.  Ill,  347 ;  and  in  th« 
note,  II,  461. 


March  dd. 
G^eneral  de- 
murrer lies, 
the  Haintiff 
being  entided 
to  discovery, 
but  not  to  tbsr 
relief. 
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1803.  bill  for  an  account  and  payment  of  tHe  balance :  or,  ta  pat  it 
more  pointedly  to  the  circumstances,  whether  the  Clerk  in 
Court  stating  this  case,  and  that  a  sum  is  due,  can  maintain 

i>ACiB.  the  suit:  the  Defendant  resisting  the  demand,  as  not  due  in 
the  Trhole  or  in  part ;  but  not  shewing,  what  part  has  been 

[  *687  ]  paid,  and  how  the' account  stands.  *It  is  objected,  that  Ac 
bill  cannot  be  sustained  for  several  reasons.  First,  it  is  said, 
ihe  demand  is  purely  at  Law ;  that  if  the  biD  pohited  to  i 
proper  subject  of  this  jurisdiction,  it  ought  to  have  been 
merely  for  discovery,  to  enable  the  Plaintiff  to  get  evidence  in 
support  of  an  action;  and  farther,  that  if  there  is  any. thing 
in  the  character  of  the  Plaintiff,  giving  him  a  personal  right 
of  suing  here,  he  ought  not  in  a  matter  of  this  sort  to  sue  in 
this  Court,  as  a  Court  of  Equity,  fkrther  than  to  have  a  dis- 
covery; and  having  had  that  he  ought  to  bring  an  action  in 
the  Petty  Bag. 

I  do  not  at  present  go,  for  it  is  unnecessary,  into  any  Ae- 
tailed  observiation  upon  the  passages  in  the  books  of  practice 
as  to  'the  right  of  a  Clerk  in  Court  to  sue,  not  any  body,  bot 
a  Solicitor,  by  bill  Such  passages  are  to  be  found  certaiidj. 
Nor  .  shall  I  go  into  any  particular  observation  upon  the  fonns 
of  pleading  in  such  cases,  which  are  also  to  be  found  thm, 
nor  into  observation  upon  the  various  cases,  many  of  which 
were  cited,  proving,  that  such  bills  have  been  entertained,  and 
acted  on,,  perhaps  a  litde  diversified  in  their  circumstances.  I 
barely  state  the  inference  arising  from  the  fact,  that  many  in- 
stances are  cited  of  bills  by  Clerks  in  Court  against  Solidtors 
for  fees;  which  have  been  signed  by  the  most  respectable  per- 
sons ;  and  which,  though  not  matured  into  decrees,  are  so  6r 
authority,  that  the  Defendants  submitted.  These  proceedings 
satisfy  me  (and  fully  to  this  extent,  that  I  ought  not  to  aDow 
the  demurrer)  that  the  practice  has  been  understood  to  be, 
that  a  Clerk  in  Court  nuiy  sue  a  Solicitor  for  an  account  of 
their  dealings  and  transactions  in  that  relation ;  and  ntay  sue 
him  by  bill  in  Equity.  I  believe,  it  will  be  found,  that  die 
Solicitors  are  very  modem  officers  of  the  Court,  compared  with 
the  Clerks  in  Court  (82);  and  in  the  nature  of  the  business 

and 

(82)  See  the  petition,  Ex  parte  The  Six  Clerki,  ante.  Vol.  Ill, 
58D.    Post,  Ward  v.  Hepple,  XV,  297. 
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and  the  manner  of  transacting  it  that  it  wiU  rest  firequendy  1802. 


more  in  the  knowledge  of  the  Solicitor^  what  he  is  indebted  Barker 

to  the  Clerk  in  Court,  than  in  the  knowledge  of  the  Clerk  in 

Court,  what  demand  he  has ;  and  there  may  be  an  account,  Daciej 

which  is  to  be  settle  by  a  production  of  papers  furnished  to  Solicitors 

the  SoHcitor  by  the  Clerk  in  Court;  which  will  regulate  the  modomofficors 

demand  upon  the  SoUcitor,   This  Court  therefore,  as  it  de-  ^""^ 

comparad  with 

crees  and  deals  in  ipatters  of.  account  from  the  inconve-  q^^i^^ 
nience  at  law,  assuming  the  credit  of  taking  the  account  Coart 
^  with  regard  to  proceedings  in  the  Court  and  the  fees  upon     [  •GSS  ] 
them  better  than,  or  at  least  as  well  as,  a  Court  of  Law,  has 
been  in  the  habit  of  conceiving  and  expressing  a  strong  in- 
clination to  entertain  jurisdiction  in  matters  of  thi^  sort;  and 
where  discovery  is  wanted,  we  kno^,  it  will  be  followed  up  by 
taking  an  account;  even  where  ther^  may  be  a  proceeding  at  Accoant  con- 
law.    I  am  of  opinion,  this  Plaintiff  might  bring  an  action  at  seqaential 
law  ;  pibvided  he  had  the  evidence ;  and  we  remember,  the  ^P^^  disco- 
case  ofm.  Hill  and  the  Six  Clerks  went  to  law(83).   I  was  ^"^^  ^^""^ 
surprised  to  hear,  that  Lord  Rosslyn  expressed  a  doubt,  whe-  ^  '^owedin 
ther  any  Judge  would  try  a  caude  between  officers  of*  this 
Court  (84).   If  the  officer  bad  a  legal  right,  the  Judge  could 
not  refuse  to  try  if;.   But  it  does,  not  follow,  that,  because  he 
has  a  legal  right,  he  may  not  sue,  here.    It  depends  in  some 
degree  upon  the  usage  and  the  inherent  jurisdiction  of  the 
Court  to  compel  its  officers  to  do  justice  to  each  other,  par- 
ticularly in  the  matter  of  fees.   As  this  bill  is  framed,  it  is  as 
bold  an  ^experiment  as  the  Plaintiff  could  make ;  and  perhaps 
the  Defendant  might  have  put  upon  the  Record  a  defence, 
that  might  have  made  it  difficult  to  sustain  the  bill,  unless 
upon  such  inherent  jurisdictioi),  to  be  exercised  not  only  by 
petition  but  by  bill.   The  Plaintiff  takes  upon  himself  to  state, 
what  is  the  result  of  the  account^  and  therefore  to  remove  all 
difficulty ;  reducing  himself  to  the  situation  of  a  person  having 
a  clear  Uquidated  sum,  incapable  of  being  entangled.  But 
upon  the  true  nature  of  the  bill  I  rather  think,  what  he  meant 
was  to  state,  that  there  was  an  account;  that  he  had  collected 
the  result  of  it  at  this  smn ;  and  I  rather  think,  this  mode  of 
stating  the  .  bin,  alleging,  that  this  sum  is  due,  and  a  promise 

to 

(as)  Ante,  Vol.  Ill,  596,  597.         (84)  That  was  intimated  at 

the  Bar. 
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iao&  t«  pay  it,  wm  meant  to  take  it  ^  of  Statate  of  Uiifit»> 
tionfty  rather  than  with  refertooe  tb  what  was  coKieelTed  to  be 
the  jurfedictioii  of  the  Court.  The  bill  is  capiilife  of  hmg 
so  understood;  and  if  not,  rather  than  Aake  what  aeens  a 
priTikge  of  the  officers  of  the  Court,  I  would  aUOw  tke  Plai»> 
tiiF  to  amend. 

I  do  not  think  upon  ooiisideration,  .  any  of  the  cases  dted  on 
the  othdr  side  distinctly  apply  as  authorities  against  dus  UD; 
for  the  Court  is  to  deal  very  differently,  when  dealing  with 
the  executor  of  an  officet  of  thb  Couit,  contending  againiit  sa 
oflScer,  and  between  two  officers  of  the  Court.  Thete  is  a 
[  *689  ]  distinction  in  the  ^relation  of  the  parties ;  which  may  perhaps 
account  for  some  of  the  cases  referred  to;  which  are  my 
rii^rdy  reported;  and  of  which  I  have  not  been  able  to  pnn 
cure  iGsurther  infoiteation.  Under  all  the  circumstances  As 
habit  the  Court  gives  so  much  of  negative  authority,  disi 
this  demurrer  ou^t  to  be  over^ruled.  I  do  not  ]aiOv»  Asi 
there  is  great  inoonvenienoe  even  in  filing  a  Inll.  With  sa 
inclination,  that  a  motion  might  be  made,  or  a  jietition  pre* 
sentedy  I  also  am  ci  opinion  the  Defendant  might  relieve  Ima- 
self  from  the  bill;  admitting,  that  he  was  a  Solicitor;  aad 
desiring  upon  Hootion  a  reference  to  the  Master  to  take  die 
account:  the  suit  Would  he  ended;  and  the  Court  as  to  cofli 
would  have  an  opportunity  of  finally  d<»ng  justice.  Upon  the 
whole  there  is  authority  enough  for  overnruling  the  demmrer} 
whatever  may  be  the  decree  at  the  hearing. 


The  Demurxer  was  ovet^ruled  (85). . 

(85)  The  Defendsnt  paid  die  demsnd. 


Tirtt  UNIVERSITIES  of  OXFORD  ani>  CAM-  law/ 
BRIDGE     RICHARf>dON.  March  lit. 

2d,  and  3d. 

^JI^HE  bill  fitated^  that  by  aerend  Lettert  Patent  befoc^  and  Upon  the  Aii- 
since  the  13th  year  of  Queen  EUnabtih  the  PhiiiitiiE0  are  .awer  to  a  bill 
en(rufit0d  with  the  especiid  privilege  and  authority  of  printiilg  by  lhi  Uttlteiv* 
widiin  their  respective  Universities,  and  of  selhng  or  causing  ^ 
ta  be  s<dd  throughout  his  Majesty's  dominions  or  elsewhere  ^^the" 
aQ  manner  of  books  and  works  of  whatever  description,  not  Printer 
|irohibtted  by  public  authority,  and  whether  the  same  may  be  not  joining,  bat 
or  not  contained  or  mentioned  in  any  other  Royal  Charter  or  being  made  a 
Grant  to  any  other  Printer;  and  that  under  their  said  respiec-  Defendant,  an 
tive  grants  and  privileges  they  are  entitled  to  print  within  their*  Injanction,  re- 
said  itfe$pective  Univerrities,  and  to  sell  within  the  same  aiid  .  ''''"°|°^  ^® 
ekewhere,  all  editions  or  copies  of  the  Holy  Bible,  New  Tes-       ^  ^^'JJ' 
tanient,  and  Book  of  the  Common  Prayer,  Administration  of  ppa,jer-book8  * 
die  Sacramenti  and  other  rites  and  ceremonies  of  the  Church       printed  by 
oi  England f  in  concuirence  with  such  person  or  persons,  who  the  King's 
for  the  time,  being  may  be  his  Majesty's  Printer;  and  that  Printer  in 
no  other  person  or  persons  or  body  corporate  whatever  be-  Scotland,  was 
sides  the  Plaintiift  and  his  Majesty's  Printers  for  the  time  continued  to 
being  or,  their  assigns  are  entitled  to  print  or  publish  within  hearing. 
^England  any  editions  or  copies  of  the  Holy  Bible,  &c.;  or     [  *680  } 
to  sell  within  England  any  otheif  edition,  or  copies  of  the  said 
books  t^an  such  as  have  been  printed  and  published  by  or  for 
the  Plaintiffs  and  the  King's  Printers  for  the  time  being  or 
their  assigns  or  one  of  them ;  and  that  the  Haintiffs  together, 
with  the  King's  Printers  for  the  time  being  have  res|>ectively 
from  time  to  time  printed  and  published  and  sold  for  a  reason- 
able price  a  considerable  number  of  editions  and  copies  of  alt 
the  said  books  folly  adequate  to  the  necessary  use  of  anct 
actual  demand  from  time  to  time  made  for  them  by  all  his  said 
Majesty's  subjects  within  and  adapted  in  site,  num- 

ber, execution  and  price,  for  the  accommodation  of  all  ran^ 
and  descriptions  of  his  said  Majesty'^  subjects ;  and  that  they 
have  respectively  been  at  great  pains  and  expence  in  pre- 
serving the  text  of  the  said  books  pure  and  correct,  and  of 
fomishing  a  sufficient  supply  of  all  the  said  books  for  the  use 
of  his  Majesty's  said  subjects,  and  more  especially  of  late 
yeara  have  respectively  printed  and  published  so  great  a  num- 
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18.02.  her  of  editions  and  copies  of  all  the  said  books,  that  tor 
several  years  last  past  his  Majesty's  Printers  have  not  found 
it  necessary  to  print  Any  new  editions  or  copies  of  the  said 
books^  but  have  left  the  due  supply  thereof  wholly  to  the 
Plaintiffs ;  who  have  respectively  employed  a  very  large  capitsl 
in  such  pAiting  and  publishing. 

The  bill  &rther  stated,  fhat  by  Letters  Patent,  dated  the 
8th  of  July  in  the  39th  year  of  his  reign,  his  present  Migesty 
granted  to  John  Reeves,  George  Eyre,  and  Andrew  Sirakanf 
to  each  of  them,  and  each  of  dieir  executors,  administrators, 
and  assigns,  for  a  term  of  years  therein  mentioned,  and  not 
yet  expired,  the  office  of  Printer  to  his  Majesty  amongst  other 
things  of  all  bibles,  &c.  thereby  forbidding  all  other  persons 
whatsoever  within  England  from  printing  any  of  the  said 
books,  ot  from  importing  and  selling  any  of  the  said  books 
printed  out  of  England  during  the  time  in  the  Patent  men- 
tioned; and  that  the  interest  otJohn  Reeves  in  the  same  has 
by  mesne  assignment  become  vested  in  Eyre  and  Sirakani 
and  the  Plaintiffs  and  Eyre  and  Strahan  having  lately  disco- 
vered, that  some  attempts  have  been  made  to  invade  their  said 
privileges.  Eyre  and  Strahan  joined  with  the  Plaintiffs  in  pub- 
lishing an  advertisement,  that  they  will  take^uch  measures 
against  all  printers  and  vendors  of  the  same  as  they^are  war- 
[  ^691  ]  *  ranted  to  do  for  the  protection  of  their  rights,  and  present- 
ing the  publishing  and  vending  the  Holy  Scriptures  and 
Liturgy  of  the  Church  by  any  other  than  those,  who  hafe 
just  licence  and  authority  for  the  same ;.  and  the  Plaintiffi  in 
September  last  finding,  that  the  same  illegal  practices  were 
persisted  in  by  many  Printers  and  Booksellers  thronghont 
England  caused  a  hand-bill  to  be  circulated  among  the  trade 
in  general  giving  them  notice  of  the  Plaintiffs*  intention  of 
immediately  instituting  a  suit  in  this  Court  against  the  invaders 
of  said  privilege. 

The  bill  then  stated,  that  William  Richardson  and  John 
and  James  Ricltardson  of  London  have  taken  upon  themselfes 
to  print  and  publish  within  England  divers  copies  or  impres- 
sions of  the  English  Bible,  New  Testament,  and  Book  of 
Common  Prayer,  without  the  privity,  consent  or  authority,  of 
Eyre  and  Strahan,  or  of  the  Plaintiffs ;  or  the  said  Defend- 
ants have  imported  and  sold,  or  exposed  for  sale,  within  Ewg- 

land, 
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Ibndf  divers  copies  or  impressions  of  the  said  books  printed  1802. 

<lut  of  the  said  reahn  or  within  the  sisiid  realm  without  the  pri- 

vity  or  consent  of  Eyre  and  Strahan,  or  the  Plaintiffs;  and  Uj,|^gug,Ti|^^ 

Aat  the  said  Defendants  have  lately  imported  from  Scotland  of 

or  elsewhere,  not  within  England,  divers  copies  of  the  English  Oxyord 

translations  of  the  Bible  in  quarto,  and  printed  respectively 

in  Scotland  or  elsewhere,  not  within  £fig/<incf;  and  have  in  CAifBftiD&E 

Ixntdon  or  elsewhere  within  England  sold  or  exposed  for  sale  BiottAHIMK. 

dUvers  copies  or  impressions  of  the  said  books  respectively. 

The  bill  then  i;harging,  that  the  Plaintiffs  have  suffered  con- 

dderable  loss ;  and  have  already  been  considerably  impeded, 

and  iare  daily  suffering  more  serious  interruptions,  in  being 

enabled  to  furnish  his  Majesty's  subjects  within  this  realm 

with  a  proper  supply  of  the  said  books  from  the  unjustifiable 

practices,  as  herein  before  charged,  of  said  Defendants;  and 

Uiat  the  Defendants  Eyre  and  Strdhan  have  refused  to  join  in 

this  suit,  prayed  an  injimction  and  account. 

The  Defendants,  the  Bichardsom,  by  their  answer  sub- 
mitted, that  they  are  entitled  to  sell  in  England  editions  and 
copies  of  the  said  books,  which  have  been  printed  and  pub- 
lished by  his  Majesty's  PHnters.  They  stated,  that  they 
believe,  it  may  be  true,  that  the  Plaintiffs  or  the  persons 
delegated  by  them  have  from  time  to  time  printed  and  pub- 
lished a  considerable  number  of  editions  *  and  copies  fully  [ 
adequate  to  the  necessary  use  of,  and  actual  demand  by^  all 
his  Majesty's  subjects  in  England,  and  adapted  in  size  and 
number  (but  not  in  execution  or  price,  as  the  Defendants 
believe)  for  the  accommodation  of  all  ranks  and  descriptions 
ef  his  Majesty's  subjects,  and  have  been  at  great  or  some 
pains  and  expence  in  preserving  the  text  pure  and  correct, 
and  in  furnishing  a  sufiident  supply;  and  have  empl6yed  a 
Tery  large  or  some  capital  in  printing  and  publishing  the  said 
Books;  that  an  advertisement  of  ^uch  tenor  as  in  th&  bill, 
was  published ;  and  that  a  hand-bill  *of  such  purport  was  ge^ 
nerally  circulated  throughout  the  trade.  They  believe,  that 
ihe  said  delegates  and  not  the  Plaintiffs  published  aaid  ad- 
vertisement ;  and  circulated  the  said  hand-bill.  They  deny, 
that  they  have  printed  and  published  within  England  any 
fBopies  or  impressions,  or  any  of  the  books,  in  the  bill  men- 
tioned; 
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ttonedj  but  adioits,  th^t  m  purtnm  in  tmdej  apd  in  emoitff 
of  their  privileges  us  British  9ul^eot«  and  FwiEW  of  the 
Ul^ivxnaiTiBs  Xo«*oft,  tbey  have  imported  feomSeothmd^  wd  qqi 

0{        where  else»  and  sold  in  L^ndmi  but  not  ekewhere  yAim 
t>9W«P     England^  divm  numbers  of  one  edition  of  the  said  books  i 
4nA        of  which  they  hare  set  forth  an  aecount;  and  say,  that  sB 
QAMWXMP  ijjg  copies  and  impressionsi  so  imported  and  sold  by  Defend* 
"BlOTfffJWOWi  antSy  were  printed  and  published  by  and  for  tho  Kisig*4 
Printers  in  Scotland ;  and  were  sold  by  the  Defendants  sa 
their  own  account;  and  they  insist,  that  the  King*a  Printers  ia 
l^eoiland  for  the  time  being  are  duly  authorbed  and  pririlqied 
to  print  and  publish  the  said  bcioks  in  ScotkmAi  and  that  these 
Defendants  ace  authorised  to  sell  the  same  in  England  9  for 
by  Letters  Patent  under  the  Seal  by  the  Treaty  of  Union  ,ef 
England  and  Scotland  to  be  kept  and  used  in  Scotland  in  Boa 
of  the  Gi^at  Seal  of  that  kingdom,  dated  the  2d  of  iVbeeinbr 
in  the  26th  year  of  his  present  Miyesty,  reciting  Ijettsn 
Patent^  dated  the  21st  of  Jtin^,  1749,  during  forty-one  yesit 
from  the  eviration  of  the  Patent  granted  by  King  Chotge 
the  First,  dated  the  6th  of  Julfh  1716,  for  forty-one  yesis, 
his  Migesty  nominated  James  Hunter  Blair  and  Jmkm  Brme 
their  heirs,  substitutes,  or  assigns,  his  sole  Maafeer  Prteleif 
in  Scoiland  for  forty-one  years  firom  the  eaEpivatioA  of 
the  Patent  then  existing,  with  full  power  to  us^  exeiOM, 
J    and  enjoy,  the  said  gift  and   oflice  during   the  wgisot 
before  mentioned,  with  all  the  profits,  emohiaienta,  immuni- 
laes,  exemptions,^  and  privileges,  to  the  same  belonging,  as 
[  *693  ]     f  far  as  agreed  with  the  articles  of  the  Union  and  the  duiing 
laws,  of  Great  Britain,  and  especially  the  sole  and  exclushe 
privilege  of  printing  in  Scotland  Holy  ESblos,  New  Testa- 
ments, Books  of  Psalms,  Books  of  Comnioo  Prayer,  Con* 
fesrions  of  Faith,  and  the  larger  and  shorter  Chatedusma  in 
the  English  language^ 

.  The  answer  farther  stated,  that  the  Letters:  Patent  granted 
to  KincatdCi  and  Letters*Patent  to  other  persons  prior  time- 
to,  contained,  as  Defendants  believe,  the  like  privileges  ani 
authority ;  and  insi/sted,  that  such  books  as  have  been,  sdl 
inay  be,  printed  under  the  exchidve  authority  and  privilege 
g^ven  by  said  Letters  Patent  to  the  King's  Printers  mSesA* 
land,  did  become  a  subject  of  property  or  article  of  tn^fe 

within 
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withjp  the  act  tiereinafter  mentioned,  in  the  vam&  mmamBT  aif  wn. 
books  printed  tmder  the  exdame  autiionty  granted  to  Ih6 
King*!  Printer  inEngbmfl;  and  that  in  eoniaqaeiite  el  Ae 
Act  of  Union  the  persone  authoriaed  hy  d>e  said  LeIteiB  ^r^^"^^ 
Patent  to  print  the  said  book«  in  Seoikmd  hare  a  iighi  to  Oxtoit^ 
send  such  books  into^^ajgffaac},  and  there  to  seK  the  somey  e^ 
and  in  like  manner  the  persons  authorised  to  print  the  said  OAMBRiMlf 
bpoks  inEnglamt  have  a  right  to  send  sttch  books  into  Scot-  RiesAiilMlM. 
lamdi  apd  there  to  sefl  the  same;  and  fer  forty  years  past, 
and|  as  Defendants  believei  for  many  years  pvenoits,  sudi 
practice  hath  not  been  considered  illegal  or  contrary  to  the 
Letters  Patent. 

The  answer  then  stated,  that  the  Defendants  admit,  they 
Jmd  se8  the  said  books  so  printed  kkSeoiUmd  imder  the  said 
atttdiority,  and  imported,  without  the  privity  of  Phdntifl^  and 
the"  King's  Printers  in  England;  and  insist,  that  it  was  not 
necessary  to  obtain  the  consent  or  authority  of  Plaintifis  and 
the  King's  Printers  in  England.  They  dieny,  that  tliey  hav^ 
imported,  or  sold,  or  exposed  to  sale,  any  edition,  iedpies,  or 
knpressions,  printed  out  of  Chreai  Britain;  and  say,  the 
ropies  printed  by  the  Plaintiffs  are  selling  in  London  at  lis,  Sd.; 
Aod  the  copies  printed  by  the  King's  Printers  in  Scotland  sold 
in  London  at  l  U.  2d.  only :  and  the  quality  of  the  paper, 
and  the  type,  printing,  and  execution,  of  copies  panted  m 
Bcoikmd  are  very  superior  to,  and  better  adapted  for  the  use 
of  the  public  than,  the  copies  printed  by  the  Plaintiffli  or 
their  delegates ;  and  that  the  text  is  ecyudly  pure  and  cor- 
re^;  and  Ae  Defendants  have  frequency  heard  complaints 
Drom  the  boolLsellers  and  others,  not  tjtAy  ot  the  prices, 
*  but  also  of  the  quality,  printing,  and  execution,  of  the  co-^  [  ^694  ] 
pies  printed  tijr  the  Plaintiffs  or  their  delegates,  which  they 
believe  well  founded.  They  believe,  his  Majesty's  Printers 
in  England  have  not  given  to  the  Haintlfib  or  their  delegates 
any  pririlege  or  authority  whatsoever  either  for  printing  or 
publishii^  the  said  books  iu  England,  or  ibr  preventing  the 
Delendants  from  selling  in  Z«onefo»  copies  printed  and  pub« 
Kshed  in  Scotland;  and  his  Majesty's  Printers  in  England  do 
mat  directly  interfere  with  that  part  of  the  trade ;  and  say,  De-^' 
fi&ndants  and  other  persons  have  for  many  years  past  carried 
90  a  very  extensive  and  valuable  trade  with  foreign  countries, 

and 
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ftnd  particidarly  with  the  United  States  of  America^  by  ex- 
porting copies  of  said  books,  published  in  Scqtiandf  and 
brought  into  England;  and  unless  permitted  to  be  sold,  as 
heretofore,  they  believe,  not  only  such  valuable  branch  of 
trade  will  be  destroyed,  or  very  greatly  diminished,  but  a  con- 
siderable revenue  arising: from  the  duties  on  the  paper  and 
leather  will  also  be  lost  to  GrecU  Britain. 


A  motion  was  made  for 
answer  put  in* 


dissolving  the  injunction  uix>i|  the 


[  ♦695  ] 


}Vfr.  Pbimer,  Mr.  Alexander,  and  Mr.  TkomsoHf  in  sup* 
port  of  the  motion. 
This  is  a  question  of  considerable  importance.    To  sustab 
an  injunction  imder  the  notion  of  irreparable  waste  the  nain- 
tiffs  ought  either  to  have  established  their  title  at  law,  or  to 
have  been  in  actual  possession  of  the  exclusive  privilege.  The 
general  question  is,  whether  the  subjects  of  this  kingdom  may 
not  buy  and  sell  what  by  the  King's  authority  is  printed  widi- 
in  the  realm.    The  prerogative  even  does  not  go  so  fiff ; 
being  cohfined  to  the  printing  and  publishing :  the  reascm  of 
the  prerogative  ceasing  there.    The  Plaintiffs  claim  a  mo-^ 
nopoly  injurious  to  the  ^eat  interests  of  the  public.  The 
Attorney  General  is  not  a  party.   The  claim  is  not  made  on 
behalf  of  the  King*s  Printer;  who  is  made  a  Defendant;  de- 
clining to  assert  the  claim  made  by  these  Plaintiffs.    The  UO 
seeks,  not  only  an  injunction  to  restrain  the  sale  of  these  books, 
(the  prayer  being  confined  to  the  sale,  though  the  charges  go 
^o  to  the  printing,)  but  also  an  account  of  the  profits  already 
made.    The  injunction  prayed  is  to  restrain  them  firom  sdling 
these  books  anywhere.    An  injunction  is  not* granted,*  un- 
less the  legal  right  is  established  at\aw  by  decision  or  by  long 
usage :  if  not,  the  *  Court  will  have  the  right  established : 
Hills  V.  The  Universtiy  of  Oxford (86);  in  which  cause  die 
Plaintiff*  was  the  King's  Printer ;'  and  an  injunction  till  the 
trial  was  refused.    In  Millar  v.  Taylor (87)  all  the  Judges 
express  themselves  in  the  same  way  as  to  injunctions  in  die 
Court  of  Chancery ;  that  such  injunction  never  is  granted  on 
^notion,  unless  the  legal  property  of  the  Plaintiff*  be  made 

out; 

(80)  1  Vent.  275.  (B7)  4  Bun.  2303. 
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nit ;  nor  continued  after  answer,  unless  it  still  remains  clear :  IBM. 
hat  the  Court  never  grants  injunctions  in  cases  of  this  kind,  ^"^^ 
where  there  is  any  doubt:  a  doubtful  legal  title  must  be  tried  UjjiyRns,Yi£g 
it  law,  before  it  can  be  made  the  ground  of  an  injunc-  of 
ion,  &c.  (88).    In  this  bill  they  hate  not  slated  the  instrii-  Oxtord 
nents,  upon  which  their  own  title  or  that  of  the  Defendants  «>d 
s  founded;  but  the  general  result  only  of  the  instruments,  Cambbido^ 
inder  which  they  claim ;  and  the  import  and  effect  only  in  Bichabdsoit. 
general  terms  of  letters  patent  and  charters,  by  which  without 
loubt  this  among  other  priyileges  is  granted  to  them.  They 
lave  set  forth  the  Letters  Patent  39th  Geo.  Ill,  to  the  King's 
[printer ;  which  purport  to  impose  a  negative  upon  every  odier 
person.   Nothing  in  these  Letters  Patent  can  strengthen  the 
Plaintifis'  title.   They  attempt  to  imite  themselves  with'-  the 
King's  Printer ;  who  singly  possesses  the  right ;  stating  also, 
;hat  the  King's  Printer  has  not  for  several  years  exercised  the 
fight ;  but  has  left  it  entirely  to  the  Plaintifis.   The  bill  cou- 
sins no  averment,  that  the  books  sold  by  the  Defendants  are 
In  any  respect  inferior  in  the  execution,  or  in  respect  of  the 
price  calculated  to  impose  upon  the  unwary.   The  answer' 
iwears,  that  the  type,  paper,  and  execution,  are  in  all  respects 
iuperior,  the  text  equally  correct ;  and  the  price  a  third  less. 
The  interest  of  the  pubUc  is  the  main  foundation  of  this 
prerogative.   AH,  that  respects  the  printing,  is  certainly  the 
iust  subject  of  monopoly ;  on  account  of  the  important  duty 
upon  his  Majesty  to  supply  his  subjects  with  these  books: 
but,  when  they  are  printed,  every  principle  opposes  a  re- 
straint of  the  sale  on  behalf  of  the  King  or  any  claiming 
under  him.    That  is  the  true  principle,  governing  the  Law 
upon  this  subject,  and  recognised  in  a  very  important  Act  of 
Parliament.    According  to  Mr.  Yorkers  very  elaborate  argu« 
ment  (89)  the  prerogative  is  limited  to  printing  and  publishing 
or  importing  from  *  foreign  coimtries;  whether  it  is  considered     [  •696  ] 
on  the  ground  of  copyright  or  any  other.   There  can  now  be 
but.  t^o  principles,  upon  which  the  prerogative  can  be  con- 
udered  founded copyright;  or,  as  the  King  is  hiead  of  the 
church.    The  consequence,  stated  by  the  Plaintiffs  is  the 
injury  to  their  private  property,  not  to  the  public.   The  pecu- 
niary 

(88)  4  Burr.  2d77,  2400.  In  the  quarto  edition  the  sub- 

(80)  1  Bum's  Eccl.  Law,  353.   stance  of  the  Patents  is  stated. 
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respect  of  that.  The  object  of  the  Letters  Patent,  genenUjr 
referred  to  in  the  first  paj^agmph  oS  the  hill,  is  all  maimar  of 
^  books,  not  prohilnted  by  public  authority  ;  and  is  not  confined 
OxvosD  U>  booka  of  this  description*  There  is  a  broad  <lisUiicticMt 
mod  between  the  nature  of  this  right  and  die  right  of  m  putrntBe, 
fSAMBRinoB  The  Plaintiffs  do  not  represent,  that  the  Letters  Patent  fasfa 
SicHABDsoN  8^^^^  more  than  a  priyilegc  and  authority.  They  qpesk 
of  an  exclusive  right,  only,  when  uniting  diemsdvea  with 
King's  Printer*  But  these  Defendants  are  not  <:alled  npon 
to  argue  the  question  with  the  Kmg*s  Printers  dr  the  King. 
The  title,  aa  stated,  is  nothing  biit  a  licence  to  then  with 
impunity  from  the  penalties  of  the  Star-Chamber  to  print  sad 
sell:  but  no  right  of  property,  no  controul  orer  odiers,  k 
given;  which  appears  from  the  certificate (00)  in  BmskeUr. 
The  Umtersity  of  Cambridge.  What  right  has  a  person  por^ 
chasing  a  licence  from  a  patentee  to  call  in  quesdon  die 
exercise  of  the  invention  by  another  person;  much  less,  to 
have  an  account.  Where  is  the  legal  right,  infringed  by  tlie 
publication  of  another  ?  How  would  they  declare  upon  their 
right  ?  Must  they  not  aver,  that  they  are  entitled  to  the  es« 
cluave  right  ?  Are  die  Defendants  liable  to  account  to  mis 
than  One  person?  Suppose  afber  the  account  granted  to  fiie 
person  licensed  die  patentee  should  come  for  an  accqont 
There  were  five  patents:  two  to  the  University  of  CkmbrU^i 
and  three  to  Oxford.  That  granted  in  the  jB6th  year  of 
King  Henry  VIII.  to  Cambridge  has  no  mention  of  bibki^ 
prayer  books,  &c* ;  which  were  not  the  object  of  that  pateat, 
being  previous  to  the  translation  of  the  bible^  The  odieis 
were  in  the  8d,  8th,  and  18th  Charles  I.  One  was  a  ooo- 
firmatory  patent,  giving  particular  rights  over  other  books, 
long  lud  in  the  libraries,  haring  no  reference  to  these  boob; 
but  as  to  diose  others,  never  before  published,  jgiring  an  ex- 
clusive right  for  twenty-five  years  and  ten  years.  The  charter, 
llth  C/iarles  11. ,  was  plso  merely  confirmatory.  AB  these 
[  *697  ]  amount  to  *  nothing  more  than  a  licence.  The  plain  langosge 
is  so;  and  more  was  never  contended  for  than  an  exception 
in  favor  of  the  Universides  of  a  right  to  prints  unfettered  hj 
the  exclusive  right  of  the  King's  Printer. 


(UO)  2  Bffrr.  mi.    I  J9sra>  Eccf.  373. 
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In  Boikett    Tha  Umcrrity  ^  Camhrufg^  (91)  Oug  was  so  190*. 
consider^*    Th^y  argued  againet  the  universality  of  th^  "^j^ 
noopopQly.   Tm  HiUs  y.  The  Umversity  qf  Qj^ord  the  Lard  Uuiykrsitiip 
Keeper  says»  it  wa3  never  inemtj  they  should  print  mor^  of 
than  for  thw  own  us^,  or  a  small  nuxnher  more  to  compensate  Qxtow 
their  charge.    The  right,  upon  which  these  Defendants  in*  * 
aist,  the  authority  of  the  King's  Printer  in  Secfland,  giving  vAMWPa* 
anexpress  power  and  exclusive  right  to  print  die8e1xK>ks  ii|  ^icfiUM^SQH* 
that  country,  is  as  good  as  that  of  the  Song's  Printer  in  Eng^ 
laneL    The  printing  and  publishing  being  legal,  the  only 
question  is,  whether  the  sale  can  be  CQutipoIled  by  the  Plain* 
tiffs.   Can  this  be  called  an  unauthorised,  pirated,  edition? 
In  Eyre  and  Strahan  v.  Caman {92)  the  ground  of  the  pre* 
rogative  was  laid  down,  not  as  property,  but  duty ;  to  tak^ 
care;  that  these  books  are  correct.    These  books  are  pro- 
perly printed  under  the  King's  authority :  where^  is  of  no  o6n- 
sequence.   This  authority  is  recognized  by  Act  of  ParUamest 
allowing  a  drawback  upon  paper  used  for  the  purpose  of 
printing  bibles  and  prayer-books  in  Scotland^  in  the  same 
lulomer  as  to  the  King's  f^rinter  and  the  Umversities  iq 
England*    The  sale  is  not  a  sulgoct  of  restraint ;  uijilesa 
when  the  books  are  not  printed  under  proper  authority; 
where*  $ooks  of  this  kind  are  printed  abroad.   The  compe- 
tition is  of  infinite  benefit  to  the  public;  of  which  this  cas^ 

ah  instance*  The  danger  of  establishing  such  a  monopoly 
Ut  the  sale  woiild  be  verygreat :  the  object  being  to  fumisl^ 
the  public  upon  easy  terms ;  proper  oare  being  taken  to  prch 
si^rve  the  t^xt  corrects  Those  books,  when  printed  under, 
proper  authority,  are  as  much  a  subject  of  sale  as  any  othert 
vnder  the  fifth  article  of  the  Union.  Thi^  limitation  woulc^ 
be  contrary  to  all  the  Statutee  giving  an  unUociited  right 
trade,  and  particularly  the  Act  of  U^ion;  as  a  grant  of  the; 
right  of  printing  and  p\ihlishing  with  the  exception  of  a  pax*« 
ticiilar  county  in  England  y^ovld  be  illegaL  Upon  tlie  argu** 
ipient  of  the  Plaintiffs'  books  of  this  kind«  purchased  in  Sva4^ 
lawit  and  being  part  of  the  library  of  a  gentleman,  coming  into 
*  this  country*  oould  not  be  sold.  The  answer  states  the  usage  [  *698  ] 
for  a  gr^at  length  of  timet  ftod  the  PlaintuOb  state  no  more; 

(91)  2  Burr.  661.    1  Bum's      (92)  in   the  Coort  of  Ex- 
Eccl.  Law,  347.  ohoqa?r>  1781. 
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by  what  passed  in  Baskeit  y.  Parsons  (94*  ) ;  when  the  very  1802. 

question  was  before  the  Master  of  the  Rolls ;  and  a 

tual  injunction  was  decreed.   Afterwards  in  1720  or  1721  an.  QBjivBRgiTiBa 

application  Was  made  against  the  Defendant  Parsons  for         of . 

breach  of  the  injunction  by  having  brought  books  of  this  Oxfobb 

sort  into  the  kingdom ;  upon  which  application  he  was  com-. 

nutted  for  a  contempt.   That  decision  received  &rther  con-  Cambridge 

firmation  in  the  House  of  Lords  upon  an  appeal  from  a  de-  RicHAiinsoN. 

cree  of  the  Court  of  Session  in  Scotland ;  which  was  va- 

lied  in  favour  of  the  right  of  the  King*s  Printer  in  Engr* 

land,  confining  the  right  of  the  Scotch  Printer  to  Scotland. 

That  case  was  Baskett  v.  Watson  ( 95  )•    The  Defendant  was 

the  King's  Printer  in  Scotland.   The  interlocutor  was^  that 

die  Defendant  might  print  and  sell  bibles  in  any  part  of  the 

United  Kingdoms  or  elsewhere.    It  was  ordered  in  the  House 

of  Lords,  that  the  interlocutor  should  be  varied  by  leaving; 

out  the  words  "in  any  part  of  the  United  Kingdo^ns,  or 

dsewhere:"  as  to  the  rest  it  was  affirmed.  The  right  there- 
fore upon  these  authorities  cannot  be  considered  doubtful. 
.  The  state  of  the  two  countries  is  assimilated  to  the  case 
of  two  counties  in  England.  It  is  not  to  be  presumed,  that 
the  King  would  limit  the  sale  of  these  books  within  his  domi- 
nions: but  by  virtue  of  the  prerogative  he  may  subdivide  and 
apportion  the  grant;  and  it  would  be  extremely  difficult  for 
the  grantee  to  sell  or  enable  another  to  sell  beyond  those  limits 
in  diKct  opposition  to  that  restraint.  Notwithstanding  the 
Union,  for  all  the  municipal  jurisisdiction  of  the  Great  Seal, 
for  all  the  purposes  of  acquiring  rights  imder  the  Great  Seal, 
the  countries  remain  as  distinct,  as  formerly.  What  would 
be  the  privilege  and  advantage  of  the  right  to  print  only? 
The  object  is  the  pubUcation  and  sale.  If  the  sale  cannot 
be  restrained,  the  prerogative  is  fruitless. 

As  to  the  right  of  the  Plaintiffs,  it  is  a  concurrent  right 
"With  the  right  of  the  King's  Printjfer ;  which  is  exclusive  of 
every  one  *  else.    The  Attorney  General  was  not  a  party  in     [  *700  ] 
the  case  at  the  Rolls.    This  right  certainly  has  not  been  taken 

as 

(04)  Before  Sir  Joseph  Jekyl,    when  the  decree  was  affirmed, 
at  the  Rolls,  6th  Jv/y,  1718;  and      (05)  In  the  House  of  Lords, 
upon  appeal  before  Lord  Chan-    16th  of  January,  1717. 
cellar  Parker,  2d  May,  1710 ; 
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privilege ;  as  a  grant  operating  upon  the  right  6f  the  Ciowni 
tlKlVBltsiTfSft  ™^  gratiting  a  right  and  interest  in  the  thing ;  which  was  in 
the  Crown  to  grant   There  is  no  reason  to  apprehend,  diey 
OxMRD     would  be  liable  again  to  account  to  the  King's  PriiHer.  That 
must  be  arrange^  in  this  suit;  in  which,  as  he  is  before  the 
Cavbi^iDOK  Court,  care  will  be  taken  of  his  interest*.   How  can  these 
SiCffAlUMOK,  I^endants  argue  against  monopoly,  claiming  underainom>- 
pofist?   The 'only  question  is,  who  shall  have  it:  all  dainmig 
under  a  grant  from  the  Crown  an  eitclusive  right  against  aO 
personis,  except  those  appointed  by  the  Crown,  like  a  ficenee 
for  a  market.   The  exercise  of  this  monopoly  is  granted  to 
the  Universities  by  way  of  trade.   The  object  upon  the  diar^ 
ters  appears  to  have  been  to  grant  all  the  advantage,  that  could 
be  derived  from  canying  on  the  trade  of  printing  and  seBiiig 
these  books.   Though  the  expression  is  general    all  books,* 
it  must  be  imderstood  to  be  restramed  to  what  are  called 
prerogative  copies.    The  clear  exclusive  right  in  the  King 
being  admitted,  how  can  it  be  disputed  against  his  grantee: 
the  King  reserving  the .  right  of  granting  the  same  privily 
to  other  persons;  as  was  done  afterwards  to  the  Printer; 
in  which  grant  there  are  exclusive  words,  preventing  a  fitf- 
ther  grant  to  any  other  person.    That  grant  necessarily 
makes  the  right  of  the  Universities  exclusive,  with  the  ex- 
ception  of  the  right  of  the  King's  Printer.   This  cannot  be 
compared  to  a  licence  to  use  a  patent  invention,  nor  to  a 
grant  of  the  right  of  fishing  in  the  water  of  another.  There 
is  no  doubt,  every  person  claiming  under  such  a  grant  may 
bring  an  action  for  the  invasion  of  the  right,  like  the  actioR 
of  a  commoner.    A  person  having  the  grant  of  a  market 
may  bring  an  action  against  any  one  setting  up  another 
within  the  limits:    Yard  v.  Ford  (96).    Grants  of  fidrs, 
market,  fisheries,  &c.  conveying  very  valuable  rights  to  a 
subject,  are  mere  authorities;  and  if  those  common  law  liber- 
ties and  franchises  are  usurped,  the  remedy  is  by  quo  war* 
ranto.    All  those  rights,  proceeding  from  the  Crown,  aie 
mere  authorities.    There  is  no  argument  therefore  against 
a  right,  th$t  it  is  by  licence*   It  is  not  of  course  to  direct 
an  account,  which  is  only  adopted  as  a  just  and  fair  mode 
of  estimating  the  damages.   A  discovery  is  necessary  in  those 

cases; 

(90)  2  Saund.  172. 
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Cm^l  aad  tken  the  habit  of  the  Court  is  to  ^Uzcct  an  ao-  iMd. 
€x>iiiil,  instead  of  sending  it  to  law  to  eotimate  the  damages;  ^-^^ 
obliging  the  party  to  sue  in  two  Courts.   This  injunction  Uj„ygj^5j,,,|g| 
Would  not  prerent  exportation  to  foreign  countries,  perhaps 
•ren  through  this  country :  the  object  being  only  the  sale  in  Oxto^^ 
Engkutd.   The  word  '^importing''  in  the  case  at  the  Rolls  ^d 
must  be  understood  to  be  for  the  purpose  of  sale  hi  this  coun^  CiiCBEroot 
try.   The  instance  put  of  books  in  a  private  library  could  not  IticfiAltnsoiCi 
oome  within  the  description  of  toidfaig ;  unless  made  use  of  as 
ft  cover.  The  iduige  cannot  be  set  up  against  these  solemn 
decisions.  This  trade  was  probably  carried  on  at  first,  so  as 
not  to  admit  of  detection;  and  was  detected  by  degrees:  so 
that  it  was  not  an  object  to  apply,  until  it  grew  to  some  mag* 
nitude.   Those  cases  also  have  decided,  that  it  is  not  neces* 
•ary,  that  dl  persons,  having  interests  in  the  monopoly,  should 
be  parties;  as  in  those  neither  the  Crown  nor  the  Universities 
were  parties.   The  effect  of  that  objection  would  be,  that  the 
King's  Printer  by  refusing  to  be  a  co-plaintiff  might  put  an 
end' entirely  to  the  right  of  the  Universities*   As  to  the  ob- 
jection upon  the  account  (97),  those  dicta,  that  the  account 
supports  the  injunction,  began  with  the  case  of  an  injunction 
to  restrain  cutting  timber.   In  the  common  case  of  waste  there 
is  no  doubt,  that  the  Court  perpetually  interposes,  where  there 
can  be  no  account;  as  in  the  instance  of  a  tenant  digging 
day  for  bricks,  an  injunction  is  obtained  immediately :  so  in 
cases  of  copyright  before  publication:  Pope  v.  Curl (98). 
The  principle  is,  that  the  Court  wiU  not  suffer  such  rights  to 
be  invaded ;  and  it  is  very  convenient  from  the  difficulty  of 
getting  at  what  ought  to  be  the  subject  of  the  account.  In 
Jesus  College  v.  Bloom  (99)  Lord  Hardwicke  says,  the  da- 
mage is  the  ground  of  the  injuiibtion,  in  direct  opposition  to 

that 

(97)  A  difficulty  was  saggeited  curacy  of  the  dicia  to  that  effect, 
bj  the  Lord  ChaneeUor  as  to  the  See,  ante,  89.  Post,  705.  VoL 
way,in  which  the  account  should  IX^  846. 
be  taken,  with  reference  to  the  (98)  Before  Lord  Hardudeke^ 
King's  Printer,  upon  the  sap-  5th  June,  1741. 
position,  that  the  injunction  is  (09)  3  Atk.  262.  See  The 
supported  by  the  account:  his  Marquu  of  Latudoum  v.  T%e 
Lordship  expressing  at  the  same  Matehumeu  Dountger  of  Lans- 
time  an  opinion  sgainst  the  ac-  down,  1  Madd.  116. 
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1802.       that  notion  as  to  the  account;  which  is  there  treated  as  fol- 
^•'^        lowing  the  jurisdiction  to  grant  the  injunction.    In  Selbyyt 
Univbbsities  ^€*y  there  could  be  no  account.   The  intention  to  cmmil 
of         waste  is  alone  sufficient;  and  the  allegation  always  b  of 
OxPOBD      an  intention  to  commit  waste ;  also,  that  the  Defendant  has 
^4        cut  a  tree,  or  put  a  plough  in  the  ground,  hot  for  the 
•  purpose  of  an  account,  but  as  decbive  evidence  of  hb  pur» 
BicHiXDSON.  pose.   The  injunction  is  the  relief,  not  any  thing  interlocof 
[  ^76Z  ]     tory.    In  Jackson  v.  Cator  ( 100)  it  was  clear,  there'  could  be 
no  account;  the  right  to  the  trees  beifig  eitpressly  reserved: 
yet  the  injunction  was  granted ;  and  afterwards  made  peipe- 
tual  ( 1  )•    The  difficulty  of  ascertaining  the  proportions  wiD 
not  prevent  the  right  of  the  PlaintiiSs  to  an  account  in  the 
first  instance,  upon  the  principle  of  copyright;  as  thb  b  m 
effect   The  Court  may  reserve  the  right  of  deciding  as  to  the 
proportions :  but  it  b  clear^  the  Defendants  are  not  entitled 
to  retain  the  profits. 

Mr.  Plumer,  in  Reply. 
The  intermediate  passage  (2)  in  Lord  Mansfield's  judgment 
in  Millar  v.  Tal/lor  only  refers  to  a  particular  case ;  gcung  to 
obviate  the  idea  of  any  doubt  entertained  upon  the  question  of 
literary  property ;  but  that  passage  does  not  afiect  the  result 
of  what  I  cited  for  the  general  principle,  that  there  must  be  a 
clear,  plain,  case ;  or  the  right  must  be  established  at  Lav. 
Upon  thb  question  there  is  very  considerable  doubt,  what  will 
be  your  Lordship's  opinion,  or  that  of  a  Court  of  Law.  The 
supposition,  that  this  usage  commenced  in  wrong,  assumef 
the  question.  Thb  b  the  first  attempt  against  thb  usage; 
for  Baskett  y.'TAe  University  of  Cambridge  was  upon  a  nev 
attempt  to  extend  the  right  to  printing  Acts  of  Parliament 
Neither  of  those  cases  has  decided  thb  question.  In  that  before 
the  House  of  Lords  the  question  did  not  arise ;  and  as  it  was  not 
in  issue,  the  interlocutor  was  properly  corrected.  The  question 
was  merely  between  persons  claiming  as  proprietors  of  the  pa- 
tent, inter  se,  whether  Watson  was  entitled  to  any  participatioa 
in  the  patent,  or  not.  The  certificate  in  Baskett  v.  The  Urnvrr- 

sitf 

(100)  Ante,  Vol.  V,  688.         open  miqes  was  held  a  sofficieat 
(1)  See  also  Gibson  v.  Smith,   ground  for  an  InjancUon. 
2  ii/A.  182  ;  whore  a  threat  to      (2)  4  Burr.  2400. 
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&iijf  of  Cambridge  goes  a  great  way  agmnst  the  case  at  the  RoUs.  1802. 
This  question* is  perfectljrdii^tinct  from  all  questions  of  property, 
private  right,  and  pecuniary  emolument  This  is  a  subject  of  Unitbrsities 
public  trust,  not  of  private  emolument.  It  would  be  an  abuse  of  <^^  . 
the  privilege,  where  it  is  found  to  interfere  with  the  primary  ob-  Oxford 
ject,  for  which  the  privilege  exists.  The  private  right,  if  it  mi- 
-litates  with  the  public  object,  must  give  way.  Upon  private  pa- 
tent-rights  the  main  object  is  the  private  advantage  and  emolu-  RioifARDSON. 
^  ment  of  the  patentee,  as  a  remuneration  to  him.  The  interest  [  *703  ] 
of  the  pubUc  is  to  multiply  the  sellers.  The  commodious  sup- 
ply of  the  pubhc  with  these  books  is  the  i&ain  object;  and  if 
the  article  is .  made  by  royal  authority,  it  is  inuiiaterial,  who 
mULi,  or,  where  it  is  sold.  The.  controlling'  prindple  is  to  fa- 
cilitate the  object  and  lessen  the  expehce.  The  Universities 
'muld  not  exclude '  each  other,  or  the  Eling's  Printer,  from 
selling,  or  even  from  printing  iii  Oxford  or  Cambridge.  In 
'BoMkett  V.  Parsons  there  was  evidence  of  fraud  upon  the 
'patent  by  introducing  books  printed  in  Holland  under  the 
pretence,  that  they  were  printed  in  Scotland;  and  that  being 
the, main  object,  the  injunction  was  general,  against  import*- 
ing  contrary  to  the  patent.  All  the  usage  subsequent  to  Bos- 
keit  V.  jParsoffs  is  contrary  to  it.  That  decision  therefore  cannot 
'preclude  the  discussion.  An  intention  to  grant  a.  monopoly 
cwmot  be  presumed;  and  the  words  do  not  import  it.  Licence 
and  monopoly  are  perfectly  distinct.  At  the  date  of  the 
charter  of  Hen.  VIII,  these  prerogative  copies  did  not  exist. 
•That  could  only  be  effectual  as  a  licence ;  for  a  monopoly  ex- 
tending to  all  manner  of  books  could  not  be  granted.  The 
Star-Chamber  had  a  general  power  over  the  press  at  that  time. 
All  these  patents  were  existing  before  the  aboUtion  of  that 
Court.  They  were  mere  protections  against  the  seizure  of 
books  and  the  interruption  of  printing  by  the  Star-Chamber. 
'Mr.  Yorke  contended  only  for  the  right  of  doing  the  things 
not  for  an  exclusion.  The  instance  of  the  grant  of  a  market 
ifl  not  like  this.   That  in.  its  nature  is  an  exclusive  right. 

Lord  Chancellor* 

I  am  perfectly  satisfied,  that,  if  the  King's  Printer  was  a 
Plaintiff;  these  Defendants,  must  be  enjoined ;  that  what  they 
are  doing  is  not  according  to  law.    The  doubt  I  have  is,  whe- 

VoL.  VI.  3  B  ther 
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1802.       ther  these  PlaintifTs.  are  the  persons  to  enjoin:  but,  notwidi- 


standing  that,  as  there  is  no  doubt  upon  the  illegality  of  what 
Universitibs       Defendants  are  doing,  I  should  not  scruple  ta  enjoin  tbe» 
of         till  the  hearing. 
Oxford        The  construction  put  by  Courts  of  Law  upon  these  Letten 
Camb^dgb  ^»  ^^^^  notwithstanding  the  generality  of  the  terms, 

giving  thfft  power  or  right,  whatever  it  is,  they  give  the  Uni- 
Richardson,  versities  the  .  faculty  of  multiplying  the  copies  belonging  t9 
the  King;  and  no  objection  as  to  the  generality  of  the  tenns 
[  *704  ]  has  been  held  to  affect  ^  the  validity  of  those  powers,  whieb 
the  King  may  lawfully  grant.  The  licence  or  authority  gifcs 
by  the  Letters  Patent  confines  them  to  tiie  power  of  printing 
in  the  fimits  of  the  Universities;  not  exdudmg  the  King'f 
Printer  or  others ;  unless  they  can  upon  their  own  statutes, 
confirmed  perhaps  by  Act  of  Parliament*  The  purpose  of  fiie 
^  power  expressed  in  the  Letters  Patent  is  the  sale  out  of  die 
Universities,  and  not  only  that,  but  any  where  in  the  Kiiig'i 
dominions ;  and  certainly  these  words  are  very  large :  but  if 
the  question  arose  with  respect  to  Scotland  also,  the  ansver 
would  be  the  same,  that  is  to  be  inferred  from  the  eerttteile 
in  Baskeit  v.  The  Vniversiiy  of  Cambridge ;  that  the  pikr 
tent  to  the  Scotch  printer  would  exclude  them ;  and  that  upea 
the  ti^e  construction  of  all  the  patents  it  was  not  intenM, 
that  the  books  they  should  print  within  the  University  diorid 
be  sold  in  Scotland.  It.  is  not  however  necessary  to  decide 
that.  Whether  they  and  the  King's  Printers  have  prinlei 
more  or  less,  provided  there  is  a  sufficient  supply  for  the  sab^ 
jects  of  this  country,  is  unmatcrial ;  if  they  have  a  «oBcamt 
authority.  .  The  allegation,  that  they  have  employed  a  luge 
capital,  is  a  materia  allegation;  for  the  duty  cannot  be  eae^ 
cised  without  great  expence ;  and  then  every  infringeneil^ 
having  a  tendency  to  defeat  the  purposes  of  that  expcaee 
incurred  in  the  necessai^r  establishment  for  the  execntiui  d 
that  duty,  has  a  tendency,  not  only  to  the  pec«iiafyds> 
mage  of  those  entrusted  to  dischiurge  it,  but  also  to  put  u 
end  to  the  regular  supply  by  authorised  persons  of  boob, 
which  the  constitution  has  supposed  to  be  of  such  a  species, 
tliat  the  public  ought  to  have  a  security,  that  Uie  puUicitioi 
shall  be  suCh  as  it  ought  to  be,  not  in  subsequent  inquiiie% 
but  previous  checks  and  regulations  to  this  extent;  that  i 
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^11  be  by  some  persons,  whom  the  law  entrusts  with  it,  as  1802. 
natter  of  duty.    With  respect  to  the  patent  of  the  King's 
Printer,  engaged  in  printing  Acts  of  Parliament,  Proclama-  Universities 
Sons,  and  other  Act3  of  State,  and  possibly  they  may  be  eA-  of 
tilled  to  print  the  Annals  of  Courts  of  Justice '( the  Year  Books,  ^^^^^^ 
I  see,  are  mentioned),  the  establishment  necessary  for  such  a  Qj^n^mucB  . 
soncem  is  of  such  extent,  if  the  right  is  to  be  exercised  ac-      •  t,: 
(wording  to  the  duty,  that  perhaps  if  the  Crown  had  granted  Richardson. 
ft  revocable  patent,  nothing  could  be  found  more  contrary  to. 
tbe  interest  of  the  public  than  to  stop  such  an  establishment 
at  a  moment's  warning ;  nor  any  thing  more  detrimental  to  the 
prerogQtite;  as  the  establishment  necessary  for  such  a  concern 
eannot  be  speedily  provided. 

I  entertain  a  very  strong  doubt,  whether  if  the  Plaintiffs '  [  705  ] 
6buld  not  maintain  the  suit  without  making  the  King's  Printer 
a  Defendant, •they  can  do  so,  making  him  a  Defendant;  for 
die  suit  proceeds  upon  a  notion,  that  they  have  in  themselves 
aright  to  restrain;  which  will  carry  along  widi  it  a  right  to 
eall  upon  the  Court  to  enjoin  and  for  an  account.  It  does  not 
neoessaitily  follow,  that,  because  die  King's  Printer  has  that 
r^;fat,'  these  Plaintiffs  have  it :  nor,  that  if  they  have  not  that 
right  without  joining  him,  they  will  acquire  it  by  joining  him 
ik  as  a  Plaintiff.  In  the  nature  of  the  Plaintiff's  interest  there 
most  be  a  right  to  enjoin:  or  this  suit  would  not  be  capable 
of  being  maintained,  because  the  King's  Printer  is  made  a 
Defendant.  If  a  duty  is  imposed  upon  the  King's  Printer  in 
the  nature  of  his  right  to  prevent  any  person  infringing  it, 
ttnd  the  consequence  of  his  exercising  his  right  according  to 
IdB  duty  would  be,  that  his  right  would  generate  a  protection 
for  the  right  of  the  Universities,  whatever  is  the  species  of  it, 
and  that  upon  his  public  duty  he  can  be  called  on  to  exercise 
fliat  right,  to  the  intent  of  giving  that  protection  to  these 
Ffaontiffsi  that  is  not  the  case  this  bill  aims  at,  or  the  principle, 
npon  which  it  is  framed.  The  argument  of  reciprocity,  that 
Scotch  books  may  be  sold  here,  and  English  books  in  Scoi^ 
Umdf  assumes  the  question;  for  those,  who  contend,  that 
lMK>k8  printed  in  Scotland  cannot  be  sent  to  England,  admit, 
Hbrnt  books  printed  in  England  canAot  be  sent  to  Scotland. 

One  question,  which  does  not  connect  itself  immediately  with  lojonction, 

Ihe  nature  of  the  title  of.  the  PlaintiS,  but  would  have  bad  where  there 

SB  2  a  place      ^  »^  »^ 

connt. 
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1802.       &  place  for  discussion  equally,  if  the  bill  had  been  filed  by  ib$ 
King*s  Printer,  is,  whether,  if  the  Court  cannot  find  an  accut- 
IXnivbrsities  i^Ate  mode  of  estimating  the  profits^  an  injunction  can  he 
of         granted.    Suppose  it  now  admitted,  that  the  KLing*s  Printer 
Oxford     had,  I  do  not  say  a  concurrent  authority  (though  it  maybe 
_  inferred,  from  some  modes  of  reasonim;  upon  the  certificale 

C/ AM  BRIDGE 

•     in  Beckett  v.  The  University  of  Cambridge  that  •  the  Kingt 
Richardson.  Printer  had  but  an  authority),  but  a  concurrent  oopyrigfa^ 
which  Mr.  Yorke  supposes  may  exist  in  these  matters^  widi 
the  Universities,  taking  each  of  them  to  have  a  cpncumnt 
copyright  with  him :  if  the  bill  was  filed  by  the  King's  Printar 
himself,  the  difficulty  of  saying,  what  share  of  the  profits  he 
was  entitled  to,  would  have  been  as  great  as  the  difficufefof 
'estimating  the  profits  in  the  case,  as  it  is  admitted  to  exiit 
[  *  70G  ]     The  ^  King's  Printer  having  by  admission  prohibitory  clausei  ia 
his  patent,  and  supposing  for  the  argument,  the  Plaindffa  had 
.also,  can  it  be  contended^  that  on  account  of  that  diflknkj 
they,  should  not  have  that  equity,  which  this  Court  admiiustea 
as  preventive  justice  for  the  very  purpose  of  jurohibiting  odioi 
from  making  profit,  and  with  the  very  intent  perhaps,  dut 
the  difficulty  of  estimating  the  profits  shall  not  work  an  ia- 
justice  to  the  Plaintifis. .  I  am  of  opmion,  that,  if  it  wodd 
.be  a  due  disposal  of  this  case  to  send  it  to  a  Jury  upon  as 
issue,  quantum  damnificatus^  as  to  each  of  the  persons,  wUdi 
Injunction  to    the  Court  often  does,  yet  the  right  to  the  injunction,  to 
prevent  that,   prevent  in  future  that,  which  is  unjustly  done  or  threatened, 
which  is  un-    ^ould  be  sufficient  to  support  the  bill  (3). 
justly  done,  or     ^ases  may  be  put  clearly  iUustrative  of  that.     Suppose,  » 
threatened.       ,    ,         .     •        x  r  .    i   i  ^  f  • 

tradesman  gomg  out  of  trade  leaves  three  partners ;  who  gnt 

him  a  consideration  for  retiring;  the  partnership  betwecs 
those  remaining  to  exist  for  three  years;  and  afterwards  it  ii 
understood,  that  the  retiring  partner  is  to  carry  on  thetia^ 
for  his  own  benefit,  covenanting  not  to  carry  it  on  within  fife 
miles  of  the  others,  which  would  be .  legal,  either  during  qr 
after  the  partnership  about  to  take  place :  after  that  partper 
ship  ceased,  and  split  either  into  two  and  one  or  three  sepa- 
rate persons,  if  that  covenant  was  with  each  and  eveiy.of 
them,  each  would  have  a  right  to  restrain  him ;  and  yet  the 
question,  how  much  any  one  was  damnified^   or  had  kst, 

coyH 

(3)  Sec  ante,  89,  701. 
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could  never  be  duly  decided  without  tuking  into  consideration,  1802. 
what  the  respective  profits  would  have  feeen;  and.  the  case  ^^^j^ 
would  have  every  difficulty  upon  an  issue.    Suppose,  in  the  Universities 
fcase  of 'Lord  JByron  (4)  there  had  been  a  variety  of  mills  of 
tijpon  that  stream:  I  do  not  say,  they  would  have  a  concurrent  Oxford 
right  in  the  use  of  the  water,  though  they  would  in  this  (j^^gj^jjjQg 
sense,  that  each  was  to  have  it :  but  the  Court  would  have  ^, 
enjoined  at  the  instance  of  any  one;  as  he  would  have  a  RiCHAttbsoiii 
complete  title  in  himself.    The  cases  as  to  waste,  ylrhere  it 
is  threatened  (5),  and  no  account  can  therefore  be  due, 
ilso,  where  the  waste  is  so  insignificant,  that  even  a  Court 
6f  law  under  an  old  statute  would  have  a  right  to  remit 
die  damages,   if  minute,  are  all  cases,  where  there  can 
be  no  account;  and  yet  to  prevent  that  mischief  the  party 
has  a  right  to  an  injunction,  not  only  to  the   hearing,  but     ^  *707  ] 
a  perpetual  injunction,  if  the  circumstances  warrant  it. 

It  is  then  said,  in  cases  of  this  sort  the  universal  rule  is, 
that,  if  the  title  is  hot  clear  at  law,  the  Court  will  not  grant 
or  sustain  an  injunction,  until  it  is  made  clear  at  law.  With 
idl  deference  to  Lord  Mansfield^  I  cannot  accede  to  that  pro- 
flosition  so  Unqualified.    There  are  many  instances  in  my  own  Injunctioa 
ihemory,  in  which  this  Court  has  granted'  or  continued  an  in-  granted  or  con- 
jiinction  to  the  hearing  under  Such  circumstances.    In  the  tioued  to  the 
case  of  patent  rights,  if  the  party  gets  his  patent,  and  puts  ^®*"qg, 
his  invention  in  execution,  and  has  proceeded  to  a  sale,  that  I'J?^^ 
may  be  called  possession  under  it,  however  doubtful  it  may        ^  w^on 
b^,  whether  the  patent  can  be  sustmned,  this  Court  has  lately  patent  rights. 
Aid,  possessiori  under  a  colour  of  title  is  ground  enough  to 
ekijoiii,  and  to  continue  the  injunction,  till  it  shall  be  proved 
aft' law,  that  it  is  only  colour  and  not  real  title.   There  have 
hfeen  several  instances  of  late.    Can  it  be  said,  that  the  patent 
Ok  the  case  of  Boulton  and  Watt{Q)  was  not  doubtful  ?  The 
Court  t)f  'Common  Pleas  were  divided  upon  the  validity  of  it. 
Upoii  th6  first  argument  in  the  Court  oiF  King's  Bench  tbey 
#ere  inclined  to  hold  it  bad :  but  they  altered  their  opinion ; 

and 

/(4)  Hobimim  v.  Lord  Byron,  463.  Ante,  Vol.  HI,  140.  Horn- 
tlBro.  C.  C.  688.       •  blower  v.  Boulton,  8  Ttrm  Uvp. 

(Jb)  Gibton  v.  Smith,  o  Atk.  95.  Sea  post,  Harmer  v.  Blane, 
10*.  Vol.  XIV,  130.  Uilly.Tliomp. 

(6)  BouUon  y.  Bull,  2  H.  Black,    son,  3  Met. 
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180a.       and  decided  in  favour  of  it.    This  Court  enjoined  them  tB 


The  during  the  pendency  of  the  proceedings  at  law,  upon 

Universities  ground,  that  they  had  iiad  possession  of  the  invendon 
of  under  colour  of  the  title,  which  a  patent,  questionable  in  that 
Oxford  degree,  gave.  That  declaration  therefore  is  not  to  be  under- 
stood  in  that  unqualified  manner. 
Cambridge  Another  case,  without  stating  more,  cited  in  the  argument, 
Richardson,  is  Baskett  v.  Parsons,  before  Sir  Joseph  Jekyll,  an  authority 
of  a  very  high  nature.  From  that  authority,  upon  that  very 
point,  under  the  very  circumstances  existing  in  this  canse, 
there  was  an  appeal ;  and  that  decree  was  affirmed,  and  in  a 
period,  which  directly  connects  itself  with  the  proceeding  in 
the  House  of  Lords  in  the  other  cause,  whatever  may  be  the 
precise  nature  of  it.  This  is  the  authority  of  Sir  Josefk 
Jekylly  confirmed  by  the  Lord  Chancellor  \  and  pointedly 
Irith  regard  to  the  question  now  addressed  to  the  Court ;  and 
afterwards  the  Lord  Chancellor  explains  the  decree ;  which 
[  ♦  708  ]  was  to  restrain  the  King's  Printers  in  Scotland.  •  That  is 
not  only  an  authority  upon  the  point  of  the  right  of  tbe 
King's  Printer  in  England  to  restrain  the  King's  Print«r  in 
Scotland,  but  dio  upon  the  point,  whether '  the  Court  w31 
enjoin,  and  continue*  the  injunction  to  the  hearkig,  before 
any  trial  at  law  upon  the  point.  The  same  thing  occurred 
in  Lord  Byron's  case ;  who  disputed  the  right  of  the  Plain- 
tifiV:  but  an  injunction  was  ordered,  that  he  should  so  manage 
his  pond-head  till  the  trial,  as  it  had  been  managed  previously 
to  that  day,  upon  which  the  complaint  was  made.  If  there- 
fore there  was  an  absolute  invincible,  difficulty  in  taking  the 
account,  the  consequence  would  be  only  an  issue  quaaitwm 
damnificatus :  yet  if  the  right  was  in  a  due  sense,  sufficient  for 
this  bill,  concurrent  in  the  Plaintiffs  and  the  King's  Priitoj 
that  Tight  to  restrain  would  be  a  sufficient  ground  to  come  for 
an  injunction,  in  order  to  prevent  the  species  of  mischief  by 
infringement  of  the  exclusive  right ;  even  if  under  the 
stances  according  to  the  rules  of  this  Court  the  Plaintiflr  coold 
only  have  brought  an  action;  and  the  bill  will  not  necessarily 
finally  fail,  if  it  turns  out,  that  they  cannot  have  an  aocoont 
or  an  issue  qmntum  damnificatus;  and* that  the  onlyr^ 
they  can  have  is  tlie  injunction. 

The  next  question  is  as  to  the  right  of  the  Defendants^ 
stated  by  their  answer*   If  it  can  be  sustained^  it  mual  go 

to 
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to  this ;  that  the  King's  subjects'  in  Ireland  have,  liotwith- 

standing  any  patent  like  Ais  granted  to  the  King's  Printer  in 

Ireland^  aright  to  introduce  into  that  country  bo<4L8  printed  pj,,Yg„^,T.,g3 

by  the  King's  Printer  in  Scotland;  and  that  the  King's  sub-  of 

jects  in  Scotland  hare  a  similar  right  to  bring  into  Scotland  Oxford 

books  printed  in  England  oV  Ireland  by  the  King^s  Printer. 

Independent  therefore  of  authorityi  the  proposition  asserts  a 

right  ,  in  the  King's  subjectd  to  controul  his  grant  in  a  most  Bichasmom; 

material  and  efficacious  way.    It  is  familiar,  that  if  a  patent 

for  an  invention  is  confined  to  England,  it  would  not  extend 

to  Ireland.   If  a  distinbt  patent  is .  granted  for  Ireland^  the   Since  the 

very  circumstance  of  taking  them  under  the  distinct  Great  Union  of  Grea€ 

Seals,  which  are  still  distinct  for  that  purpose  among  others, 

n^evp  the  reason;  and  time  is  always  required  with  regard  to  Q^^|^*|g 

the  day,  at  which  the  enrolment  of  one  patent  is  to  be  made,       distinct  for 

on  account  of  the  purpose  to  get  a  patent  elsewhere ;  and  Patents  among 

it  is  always  understood,  that  the  right  in  a  patent  for  one  other  porposes 

eountry  is  confined  to  that ;  and  would  not  enable  the  party  to 

bring  the  article  for  sale  ♦into  the  other.   Yet  upon  all  those     £  ^709  ] 

^cascs  the  argument  is  perplexing :  but  that  is  in  the  nature  of 

the  thing.    It  might  be  asked,  whether  the  King's  subjects 

could  not  buy  that  article  in  Ireland,  and  bring  it  here^  and 

if  any  one  did,  whether  it  might  not  be  sold  as  part  of  hi)i 

effects.    To  that  I  do  not  know  an  answer.   It  is  enough  to 

say,  if  it  is  legal,  that  circumstance  has  not  stood  in  the  way 

of  this  proposition ;  that  you  cannot  bring  those  articles  here 

for  the  purpose  of  trading.    That  circumstance,  belongs  rather 

to  the  necessity  of  the  habits  of  life ;  and  has  never  prevailed 

against  the  law,  protecting  the  sole  right  of  the  party.  - 

But  it  is  said,  this  case  differs  from  that  of  a  patent  inyen* 
tion  for  a  watch,  &c. :  in  such  a  case  the  Common  Law  right 
is  not  carried  on  by  the  King's  authority ;  and  that  authority 
jpves  the  right  to  introduce  it  into  this  country.  It  is  a  strong 
proposition,  that  the  King's  authority  is  by  implication  to  do 
tliat,  which,  giving  the  autliority,  he  expresses  it  is  not  his 
intention  to  authorize ;  for  the  Patent  to  the  King's  Printer 
not  only  does  not  contain  any  intention  to  give  it  for  that 
purpose,  but  expresses  a  different  intention,,  so  strong,  that 
implication  to  the  contrary  is  impo^ible.  Then  what  is  the 
bw  upon  the  subject  ?  Thp  language  of  the  Patent,  importing, 

that 
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1802.  ^^^^  ^  against  the  right,  it  must  be  proved;  not  by  any 

necesBary  effect  of  the  King's  .grant;  considering  that  he 


Univbasities  8^^^  particularly  to  Scotland,  not  as  part  of  the  same  Idng- 
dom ;  for  he  was  not  then  King  of  bgth  countries  as  one  reabn; 
Oxford    ^^nd  his  grant  as  King  of  Scotland  could  hardly  be  fiadrly  taken 
and  '       into  consideration  in  construing  upon  principles  of  £nf^iA 
Cambbidob.  fcw  his  grant  as  King  of 

BiOKiJUMOH.  much  safer  to  apply  to  authority  upon  the  direct 

point  than  to  reason  it  eighty  years  after  the.  decision  npcm 
speculation*  This  decision  of  Baskeit  Parsons  was  three 
times  made  in  this  Court  at  the  suit  of  the  King's  Printer  upon 
books,  which  he  had  the  sole  right  to  sell  in  England;  that  a 
subject  cannot  buy  under  the  authority  of  the  patent  for  Scot- 
land similar  books  printed  there,  for  the  purpose- of  .importiDg 
them  into  England,  in  order  to  sell  them  there.  It  is  said, 
you  are  to  look  at  the  bona  Jides  of  the  thing;  and  the 
truth  was,  that  they  were  ,  printed  in  Holland,  and  imported 
as  if  printed  in  Scotland,  The  Record  is  a  complete  answer 
['  *710  ]  ^  that  argument;  for  though  the  Plaintiff  alleges,  the  ^De- 
fendant bought  elsewhere  than  in  Scotland,  the  Defendant 
avers,  he  bad  bought  in,  ScatUtnd ;  and  insists,  that  as  a  sob- 
ject  and  under  the  particular  effect  of  the  articles  of  Union  he 
had  a  right  to  sell  in  England  what  he  averred  he  had  bou^t 
in  Scotland.  Sir  Joseph  JekyU  restrained  him  upon  the  point 
If  he  had  made  a  case,  that  would  have  been  only  for  the  asdstr 
ance  of  his  judgment;  not  sending  it  to  a  trial  at  law.  But  he 
takes  upon  himself,,  as  he  might,  to  decide  the  law;  and  by 
the  Decree  restrains  the  Defendant  from  selling  all  these  boob 
in  the  manner,  in  which  he  contended  he  was  entitled  to  sdl 
them.  From  that  decree  there  was  an  appeal  to  the  Lord 
Chancellor^  who  afl^rmed  the  decree;  and  afterwards  thete 
was  a  subsequent  application  against  the  Defendant  for  a  con- 
tempt; and  then  he  .  raised  this  point,  XhdX  Scotkmd  was  not 
a  foreign  country ;  and  the  Lord  Chancellor  saysj  the  decree 
meant  to  restrain  him  as  to  books  printed  by  the  King's 
Printer  in  Scotland;  deciding  that  to  be  an  infringement  of 
the  right  of  the  King*s  Printer  here,  against  which  the  Court 
will  enjoin. 

The  effect  of  usage  and^understanding,  as  amounting  to  that 
possession,  which  is .  90  much  regarded  in  granting  or  con- 
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timiing  iojunctionSy  ought  to  be  attended  to.    In  Baskett  t*  1802. 

The  Unibersity  of  Cambridge  the  Universities  *  had  not  been^  ^Th^* 

ui  the  faa})it  of  printing  Acts  of  Parliament ;  and -the  want  of  Ujuvbrsitibs 

that  habit  was  much  regarded  by  the  Court;  who  sent  a  case,  of 

even  before  they  would  grant  the  injunction  upon  a  doubtful  OxFpBff 

question  iA  favour  of  those,  who  never  had  the  T>os8ession.  .  • 

But  in  this  case  the  usage  and  possession  are  aflfected  by  pri6r 

usage  and  possession,  confirmed  by.  judgment  of  hiw,  the 'Richardson. 

validity  of  the  right  under  the  other  distinctly  before  a  Court 

of  Justice,  axid  three  times  determined  to  be  against  law.    If  ^ 

this  usage  was  stronger  than  it  appears  in  this  answer,  it  would 

not  authorise  me  to  declare,  that  has  ceased  to  be  law,  and 

given  way  to  usage.    Here  there  id  no  such  thing  as  a  law 

going  into  desuetude;  and  modem  usage  caniiot  be  regarded 

as  of  equal  authority  with  the  judgment  of  this  Court. 

I  do  not  state  the  judgment  of  the  House  of  Lords  as  a 
dii^ct  judgment  upon  the  qflestion^  But,  attending  to  the 
grounds,  upon  which  it  is  put,  and  the  necessary  Connection 
with  the  judgmeht  of  this  Court  at  that  period,  it  cannot  be 
represented  as  *  indifferent,  or  destitute  of  all  authority  upon  [  *  711  ] 
this  point.  I  am  of  opinion,  I  am  not  at  liberty  to  consider 
this  upon  the  ground  of  such  possession  as  is  represented  on 
die  part  of  the  Defendants  as  sufiicient  to  prevent  the  con-< 
tinuance  of  this  injunction;  and  I  lay  no  stress  upon  the  cir-- 
cumstance-  of  having  granted  the  injunction  ;  which  was 
upon  general*  allegations,  that  books  came  from  other  part9 
as  well  as  Scotland.  But  I  cannot  regard  such  possession  as 
sufficient  to  prevail  against  a  judgment  of  this  Court  unshalcen 
and  this  acquiescence  under  it.  ' 

But  the  question  so  put  is  with  regard  to  the  *  King's  . 
.  Printer.  It  was  decided  at  his  suit;  that  he  is  entitled  to 
say,  it  is  illegal,  as  against  him;  and  it  is  another  question 
oertiunly;  upon  the  point,  whether  the  Universities  have  a 
right  to  restrain ;  and  in  that  respect  this  case  is  very  peculiar. 
If  it  should  turn  out  finally,  that  they  have  not  that  right, 
there  will  be  a  miscarriage  in  restraining  at  their  suite  but 
diat  will  be  in  a  case,  in  which  these  Defendants  will  have 
as  little  right  to  complain  as  can  be  imagined;  for  the  pe^ 
culiar  distinction  of  the  case  is,  that  the  restraint  will  be 
ypon.  a  person,  who,  upon  these  a^thoritie^  it  must  be  ad- 
mitted. 
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1802.       tnittedj  has  no  right  in  law  to  what  he  is  doing  i  and  the 
^Ijj^        complaint  can  ^nly  represent,  that  he  may  have  «  title  to  do 
Universities         ^®  unjust  against  the  complaint  of  these*  parties,  but  not 
of         ajgainst  another  person,  representing  the  Crown  $  firom  winch 
^and**^     theise  corporate  persons  derive  Iheir  authority.     If  it  can 
Cambridgb       reprosented  to  be  doubtful  in  H  degree,  whether  these 
V.         Plaintiffs  can  restrain,  my  opinion  is,  that  the  public  inte- 
RiCHA&psoH*  j^g^  jj^y  \^  looked  to,  upon  a  subject,  the  communicatien  of 
which  to  the  public  in  an  authentic  i^pe,  if  a  matter  of 
right,  is  also  matter  of  diity  in  the  Crowir;  which  are  ooni- 
*     mensurate.-  The  principle  of  the  law  is,  that  this  duty  and 
this  right. are  better  executed  and  protected  by  a  .  publication 
of  books  of  this  species  in  England  by  persons  confided  in  by 
Letters  Patent  under  the  Great  Seal  of  England.    If  that  ii 
the  principle,  the  question  cannot  be  raised,  whether  a  com- 
munication of  the  privilege  by  the  introduction  of  Scotch  and 
Irifh  books  Would  be  beneficial/  Upon  that  supposition  liie 
law  will  rather  interpose  a  guard  against  the  ^consequences  by 
'  previous  restraint,  than  correct  them  afterwiurds;  for  anotbff 
reason  too ;  that,  as  thje  Scotch  an^  Irish  printers  are  not 
obliged  to  bring  them  bere^  the  '  period  may  ariye,  wheft 
j[  ♦  712  ]     b&ving  by  the  introduction  of  their  ♦  editions  destroyed  die 
jEnglish  establishment,  and,  when  no  sufficient  establishment 
left  here  to  supply  these  books  according  to  tfa6  right  and 
duty  of  the  Cro)vn,  they  may  retire  from  it.    It  is  .not  aoco- 
rate  to  say,  these  privileges  are  not  granted  fi>p  the  sake  of 
unlimited  sale,  and  for  the  benefit  of  the  Universities,  &c 
They  are  to  a  certain  degree,^  like  ,all  other  oflSces,  cakii- 
Jated  for  that .  soii:  of  advantage,  that  will  secure  to  the  puYHk 
the  due  execution  of  the  duty ;  upon  this  principle,  pervading 
gU  the  brcmches  of  oar  constitution  (which  does  not  adopt 
the  wild  theories,  that  require  the  eucution  of  a  duty  without 
a  due  compensation ),  that  the  duty  iis  well  secured  in  one  way 
by  giving  a  responsibility  in  point  of  means  to  the  person  to 
execute  it.'.  Where  the  fees  are  fixed,  they  are  the  due  re- 
ward.  Where  they  are  not  ascertained,  the  benefit  shall  be 
reasonable;  and  if  an  unreasonable  price  should  be  placed 
upon  these  works,  these  authorities  and  patents  would  be  put 
in  considerable*  hazard.   The  pi^ofit  also  ought  to  be  caku^ 
lated  with  a  view,  not  only  to  secure  present  advantage,  but, 
that  the  establishment  may  be  continued  in  the  country* 
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Ae  to  the  argument  upon  the  oompariaon  of  the  ti^xt/  the  18M 


prices,  &c.  I  have  nothing  to  do  with  the  monopoly,  and  the 
question,  which  edition  is  best;  if-  it  is  matter  of ^ legal  righti  UjjivBRsmBS 
upon  a  confidence  imposed  by  the  law.    But  if  the  salesmen  of 
are  driven  out  of  the  i^arket,  the  price  will  be  raised;  and  Oxford 
then  all  that  advantage  woidd  ranish;  as  in  the  instance  of  ^  ^i^^ 
a  £almpn  fishery,  that  I  remember.    The  reasoning;  whiph 
affects  to  depreciate  monopoly,  will  perhaps  tend  to  create  it;  Richardsqi^* 
and  it  is  impossible  to  forget  the  relative  price  of  labour  in 
these  two  countries  upon  such  a  question. 

I  do  not  now  inquire,  whether  the  Bang's  Printer  by  not 
joining  in  this  suit  to  restrain  these  Defendants  is  doing  . 
justice  to-  his  duty  under  tliis  patent*    But  the  nett  consi* 
deration  is,  whether. there  is  in  the  authorities  given  to  .the 
1  Jnivcrsities,  attending  to  the  true  nature  of  the  possession^ 
which  I  say  upon  that  authority  has  been  in  them,  reason  to 
think,  that  at  their  suit  the  injunction  may  be  sustained  at  ■ 
the  hearing.   This  is  said  to  be  a  mere  licence.   There,  is 
considerable  doubt,  whether  it  is  not  in  its  nature  very 
like  that  to  the  Kings  Printer;  though  he  has  it  under  the 
denomination  of  a  grant  of  the  office;  which  however  as  to 
.*the  execution  of  the  duty  is  nothing  but  an  execution  of    [  ^718  ] 
authorities  given  16  it    I  doubt,  whether  Mr.  Yorke  is  correct  Whether  the 
in  considering  these  patents  as  vesting  the  King's  copyrights.  P**®Dts  grant- 
It  may  very  well  be  argued,  that  they  remain  still  vested  -in  t^.  ^  Jj?  , 
1    T-.  ,   ^  o     '  ,  1    .  .     Kmgs  Printer 

tbeKmg;  and  the  grants  are.  nothing  more  than  ^^o^^H^^  yest  the  copy-i 
to  exercise  the  right  of  multiplying  those  copies,  which,  if  hot  right,  ot*  are 
granted,  remain  vested  in  the  King,  exercising  them  *  accord-  merely  autho- 
ing  to  the  public  necessity,  eharging  reasonably.    It  is  tree,  rities,  (iiusre^ 
there  is  a  fee  granted ;  and  there  are  prohibitory  clauses :  but 
I  doubt  much,  whether,  if  the  grant  purported  to  be  of  the 
whole  of  his  authority  for  such  a  period,  that  prohibitory 
clause  is  teally  necessary ; .  whether  the  grant  of  all  his  autho- 
rity would  not  as  necessarily  for  the  benefit  of  the  patentee 
prohibit  others  from  printing  as  prohibitory  clauses ;  for  the 
nature  of  the  King's  authority  is  ei^lusive.    There  is  also 
ground  in  the  certificate  in  Baskett  v.  The  University  of  Cant" 
bridge  for  considering  the  gfant  of  the  office  as  really  nothing 
more  than  a  grant  of  authorities.    The  expression  is,  that 
(b^  Vniversitie^    are  entrusted  with  ^  (H)ncurrent  authority." 

Whether 
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1808.       Whether  others  have  more  authority  must  depend  upon  the 


Effect  of  the  instruments.   But  if  the  grant  is  nothing  more 
tJNiv&Rsi7iE8  Kinjg-s  authority,  there  is  a  necessary  exclusion, 

of         The  officer  must  of  necessity^  have  the  duty  as  well  as  the 
^^d*'^     tight  of  exclusion,  from  the  duty  of-the*Crown  on  behalf  of 
(JAMBRIDGB  the  subject  to  exclude  others.   The  effect  of  that  certificate 
v.  is,  that  with  respect  to  prior  patents  to  the  King's  Patentees, 

^iCHARPSON.  ij^^y       ^.jjg  preventfaig  the  King  firom  granting  con- 

currently to  the  Universities ;  which  cotild  have  no  operation, 
till  the  prior  patents  ceased.  If  the  grant  -to  the  Universifies 
had  been  as  universal  in  point  of  extent,  instead  of  being 
•  limited,  upon  the  same  principle  it  must  have  been  held,  that 
the  grant  to  the  King's  Printer  subsequent  to  that  to  the 
University  could  have  had  no  effect:  biititwas  held  a  grant 
of  part  of  tliat  interest,  which  had  been  granted  by  the  prior 
grant;  and  which  would  take  effect,  when  the  prior  grants 
ceased  to  have  effect;  that  it  has  become  split;  this  grant 
being  only  to  print  in  the  Universities,  and  sell  every  where  in 
England:  the  other,  to  print  6very  where.  They  are  con- 
dstent  in  this  sense.  *  The  two  Patents  amount  to  an  appor- 
tionment into  different  proportions  of  the  authority,  carrying 
along  with  it  the  duty,  an'd  therefore  in  some  degree  the  right 
to  exclude.  Mr. 'Yorke  so  considers  it,  and  puts  it  strongly, 
[  ^714  ]  as  a  colicurrent  right  ^to  print,  and  then  it  must  be  to  ex- 
clude. .  It  would  be  extraordinary,  if.  it  depends  upon  the 
King's  Printer,  whether  the  Universities  are  to  have  that, 
whidh  they  had  in  a  manner  to  his  prejudice,  without  the 
least  benefit.  "  ' 

Under  the  circumstances  therefore  these  Plaintiffs  have  that 
interest  in  them,  which  entitles  them  to  have  this  injunction 
continued  to .  the  hearing.  The  injimction  relates  only  to 
England.  I  do  not  apprehend  it  to  mean,  that  these  partie9 
shidl  n<ot  sell  Scotch  books  in  foreign  countnes. 


The  Injunction  was  continued. 
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WRIGHT  D.  SIMPSON.  March4ih, 
,  ,  .  .  Bth^andeth. 

nr^lIE  object  of  this  bill  was  the  same  as  in  tlie  cause  of  propeiiy 

Wright  V.  Nutt(7),  to  compel  creditors  of  the  late  Sir  of  an  Aimerieam 
James  WrigJit^  who  was  Governor  of  the  Province  of  Georgia  loyalist  having 
in  North  America  at  the  commencement  of  the  American  War,  coofiscat- 
to  deliver  up  their  securities ;  or  at  lea^t  in  the  first  instance  to  ^  faring  the 
resort  to  the  American  Government  for  satisfaction  out  of  the  ^^^j^.^^^  to^^ho 
fund  arising  from  his  confisca'ted  property.  The  particular  claims  of  sach 
circumstances  attending  this  debt  were  these.  of  hit  credi- 

S\T  James  Wright  executed  two  bonds,  dated  the  21st  of  tors  as  were 
September,  1768,  and  the  8th  oi  March,  1769,  each  for  500W.  friendly  to 
Carolina  currency,  borrowed  from  the  obligee  Beryamin  Smith  ^^^icon  io- 
of  Charlestoum.    In  August  1770  Smith  died,  leavmg  lib  bro-  Jj*^"  j^^^^^^^  ^ 
ther  Thomas  Smith  and  John  Motte  and  others  his  ex^utors,      ^  limited  ' 
The  Defendant  John  Simpson,  of  London,  who  was  his  Umited  |^ 
administrator  with  the  will  annexed  under  a  power  of  attorney  f^^^  according 
from  Motte,  the  surviving  executor,  as  to  siuns  due  to  him»  to  the  evidence 
brought  an  action  in  Trinity  Term  1791.  f  715  i'^''^'^'^ 

Upon  the  disturbances  breaking  out  in  America,  Sir  James  , 
Wright  having  fled,  in  March  1776  an  Act  of  Assembly  passed  Jjj'j^jjjj  ^ 
in  the  State  of  Georgia ;  enacting,  that  he  and  several  other  particalar 
persons  should  be  attainted,  and  adjudged  guilty  of  high  trea-  gtate,  a  bill  to 
son,  and  should  be  liable  to  severe  penalties ;  and  all  their  have  bonds  de- 
estates  and  property,  real  and  personal,  were  thereby  con-  Hvered  op,  or 
fiscated,  and  declared  to  be  in  the"  actual  possession  of  the      compel  the 
State;  and  a  Board  of  Commissioners  was  appointed;  who  creditor  to  re- 
were  to  sell  all  the  real  and  personal  estates  of  the  persons 
named 'in  the  Act;  and  the  monies  arising  by  such  sales  were  arising 
to  be  paid  into  the  Treasury  of  the  State ;  and  all  persons  f^^m  ^^g. 
having  any  demand  upon  the  forfeited  estates  were  to  lay  their  Bscation,  was 
claims,  before  the  Board ;  and  after  liquidating  aH  such  claims  dismissed ;  oo 
on  the  forfeited  estates  the  Board  was  to  empower  the  Sheriff  the  ground, 

to  sell  the  estates  both  real  and  personal  by  auction  for  the  ^  ^ 

appear,  that 

the  creditor 

(7)  3  Bro.  a  C.  326.    1  H.  Black.  136. 

means  of  making  his  demand  cflectual  against  tbaA  fund  ^  tbe  Lard  CAan- 
cellor  also  expressing  an  opinion  in  favour  of  the  right  to  sue  personally 
e?en  in  that  case,  aguinst  Ibe  authority  of  Wright  Y«  Nuti  (9  Bro.  C.  C.  82^ 
1  Befi.  Black.  13«.) 
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18(KL  iMIiey  of  that  State  onlyi  and  to  the  inhabitants^  being  ac- 
tually citizens  of  and  resident  within  the  same;  and  the  per« 
sons  having  any  claims  or  demands  on  the  estates  of  the^ 
attfdnted  jietsons  were  to  make  the  same  before  the  expira* 
•  .  tion  of  sixty  days  after  the  passing  of -that  Act,  or  to  lose 
their  claims. 

In  1778  the  King*s  troops  having  taken  possession  of  the 
Proyince  of  Oeorgia,  Sir  James  Wright  retomed,  and  re- 
sumed his  government  i  but  upon  the  evacuation  of  the  Pro- 
vince by  the  King's  troops,  he  and  .  the  other  persons,  irho 
had  adhered  to  the  British  interest,  were  again  compelled  to 
fly;  and  by  an  Act  passed  by  the  House  of  Assembly  on  the 
4th  of  May,  1781,  after  the  declaration  of  independence,  re- 
citing the  former  Act,  it  was  enacted,  that  Sir  James  Wright 
and  many  other*  persons  should  be,  and  were  thereby  banished 
from  tliat  State  for  ever ;  and,  if  they  returned,  should  be 
guilty  of  felony  without  benefit  of  clergy ;  and  that^all  tfaf 
estates'both  red  and  personal  of  all  the  said  persons,  with  all 
debts,  dues  and  demands,  whatsoever  due  to  them,  should  be 
confiscated  to  the  use  and  benefit  of  that  State;  and  the 
monies  to  arise  from  the  sales,  which  should  take  place  by 
virtue  of  that  Act,  should  be  applied  to  such  uses  as  that 
liegislature  should  direct;  and  that  all  debts,  dues  and  de- 
mands, due  to  merchants  or  others  residing  in  Crreat.Briiaim, 
'  were  thereby  sequestered;  and  the  Commissioners  appointed 
by  the  said  Act  were  thereby  empowered  to  recover,  receive, 
and  deposit,  the  same  in  the  Treasury  of  the  State  in  the 
[  ^716  ]  same  manner^  as  debts  confiscated,  there  to  remain  for  the 
use  of  the  State;  and  reciting,  that  there  were  several  just 
claims  and  demands,  which  might  be  made  by  the  good  and 
£uthful  citizens  of  that  State  and  others  of  the  United  States 
of  America  against  th^  estates  confiscated  by  that  Act,  it  was 
enacted,  that  any  persons  well  affected  to  the  independence 
of  the  United  States,  having  debts  owing  them  from  the  -per- 
sons  named  in  that  Act,  or,  who  had  any  just  claim  in  law  or 
equity  against  any  of  ^uch  confiscated  estates,  should  bring 
his  claim  or  enter  his  action  within  the  space  of  twelve  months 
from  the  passing  of  that  Act ;  and  in  default  thereof  every 
aiich  person  should  be  for  ever  debarred  from  deriving  any 
btoefit  from  the  same* 
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The  Act  then  pointed  out  the  mode  of  proceeding  for  .suchr  1802^ 
creditors  ;  either  by  claim  before  the  Commissionersiy  or 
action  at  law;  in  which  case  the  sum  recoyered  was  to  be  paid 
by  a  certificate,  to  be  issued  by  the  Governor  or  Commander 
in  Chief;  which  certificates  were  ta  be  taken  in  payment  for 
Mny  purchase  at  the  sales  of  the  confiscated,  estates.  . 

By  other  acts  of  the  State  of  Georgia  and  of  Congress  Sir 
James  Wright  was  rendered  incapable  of  suing  any  in  Georgia^ 
or  any  other  of  the  United  States. 

The  bill,  which  was  filed  in  '1791  by  the  .  executors  of  Sur 
James  Wright,  stated,  that  upon  his  first  flight  from  the 
province  of  Georgia  h^  left  there  all  his  property  to  the 
amount  of.  90jP00/. ;  and  all  hi»  plafatationa  and  property  were 
finally  seised,  and  sold ;  that  Motie  and  the  other  executois 
were  well  affected  to  the  Americans;  and  therefore  they  have^ 
or  might  have,  obtained  payment;  that  ^vc  James  Wrights 
loss  was  under  the  commission  for  inquiring^into  the  losses  of 
loyalists  ascertained  at  the  suni  of  dO,0(XK.:  but  the  Com- 
missioners took  into  their  consideration  the  amount  of  the 
debts  due  to  persons  fiiendly  to  America ;  for  the  payment  of 
whose  debts  provision  was  made  by  the  American  Grovemment 
oat  of  the  confiscated  property ;  and  that  applications  were, 
made  hy  Sir  James  Wright  and  by  his  executors  to  Motie  and 
the  other  executors  to  resort  ta  the  confiscated  property  in 
America  under  the  Acts  of  Assembly. 

The  bill  prayed,  that  the  bonds  .may  be  delivered  up;  or>  [  717  ] 
if  the  Plaintiffs  are  liable  in  Equity,  that  the  Defendants  may 
in  the  first  place  seek  Satisfaction  out  of  the  confiscated 
property;  and  that  the  Plaintiffs  may  answer  only  the  sur- 
plus beyond  what  might  be  so  satisfied;  and  for  that  pur-i 
pose  that  an  account  may  be  taken  of  what  the  executors 
of  Smith  have  or  might  have  received  without  negligence  or 
default. 


The  answers  of  Simpsom  and  Motie  admitting  (he  Acts  of 
Assembly,  and  the  eonfiscalion,  &c..sidimitted,  that  they  were 
were  not  bound  to  resort  to  the  confiscated  properQrr  stating, 
that  the  Defendants  believe.  Sir  Jhmes  Wright  in  1776  and 
1778  carried  away  the  whole  or  great  part  of  his  mofVeaUe' 
propertjFi  particularly  negroes  and  slavesi  and  that  he  wrote 
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1802.  to  Thomas  Smithy  promising  to  pay  the  debt  [to  his  broth^*s 
estate.  Simpson  stated  his  belief,  that  Motie  and  the  othe? 
executors  were  inhabitants  of  Carolina^  and  might  be  friends 
to  the  state  of  Georgia.  Motte  stated,  that  he  does  not 
believe,  Benjamin  Smith  bad  at  any  period  the  most  distant 
wish  for  the  independence  of  America ;  having .  been  at  aH 
times  a  loyal  subject,  and  having  died  several  years  before 
the  war;  but  admitted^  that  he  {Motte)  was  at  the  time 
passing  the. acts  of  confiscation  a  citizen  and  inhabitant  of 
South  CaroUna^  a  friend  to  the  United  States,  aad  an  aasertor 
of  their  independence,  and  inimical  to  the  soyeceignty  <^ 
Great  Britain  .'^  but  ^ith'  regard  to  Thomas  Smith,  the  only 
co-executor  then  living,  is  well  convinced,  he  ardently  wished 
for  the  tranquillity  and  happiness  of  his  country ;  and  .  yielded 
to  all  her  laws  due  obedience ;  yet  was  no  friend  to  inde- 
pendence ;  nor  wished  for  a  separation.  He  stated^  that  no 
sum  was  ever  claimed,  or  paid  under  the  acts  of  cpnfiscatkxL 
The  Defendant  upon  the  21st  of  1783,  transmitted 

to  the  Commissioners  of  forfeited  .estates  a  statement  of  hb 
demand;  and  petitioned  the  )Iouse  of  Representatives  lit 
Georgia  to  provide  for  it :  but  that  was  wholly  disr^arded. 
He  believes,  the  only  payment  made  in  satisfaction  of  vSj 
such  claims  hy  Georgia  ytba  by  certificates  payable  in  seyen 
years:  which  were  at  a  considerable  discount  in  Caro&mL 
He  believes,  no  other  provision  was  made  for  them;  and 
IK>  farther  provision  cim  be  made  by  that  State  for  them;  and 
insists,  that  payment  by  such  certificates  cannot  be  consi- 
dered a  satisfaction  within  the  fourth  article  of  the  Treaty  of 
[  ^718  ]  ^  Peaoe.  He  farther  stated,  that  the  bonds  were  the  pro* 
perty  of  minors. 


By  depositions  it  appeared,  that  Charles  Pinkney,  executor 
of  a  creditor  of  Sir  James  Wright^  made  application  in  Sep^ 
tember  1783,  to  the  Board  of  Clauns  upon  the  forfeited 
estates  in  Georgia ;  which  was  refused,  on  the  ground,  that 
Pinhnetf  had  taken  part  vnth  the  British;  to  whoae  km 
they  were  referred  for  recovery  (8).  Thm  was  also  evideno^ 
that  by  the  laws  of  Georgia  the  .paper  money  of  the  stale 
was  a  legal  tender ;  that  ^ome  creditors  recovered  out  of  tlije 

confiacated 

(8)  See  3  Bro.  C.  C.  331. 
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ieimfiacated  propeityi  and  that  ^bJamei  WrigU  fook  away 
some  property,  but  the  amount  was  fmcertain:  General  M^In- 
^cffAy  the  president  of  the  Board  of  Claims  oh  the  forfeited 
estates  in  Georgia,  stated,  that  no  application  was  made  by 
Moiie  to  the  Board  for  his  demand;  that  the  Board  did 
allow  some^  claims  to  citizens  of  Gecfrgia  against  the  estate, 
of  Sir  James  Wright :  but  some  claims  from  other  states ' 
were  referred  to  his  estate  in  JBn^^biiJ  for  recovery;  because 
he  had  carried  away  with  him  from  Georgia  the  whole  or  the 
greatest  part  of  his  personal  estate  and  moveable  effects  to  an 
immense  value ;  and  left,  nothing  but  his  lands  in  Georgia : 
which  were  confiscated  and  sold.  He  aho  stated,  that  the 
certificates  were  at  a  great  discount. 


1803.  . 
Wright 
SMPSofi. 


Mr.  Richards  and  Mr.  Fonbldnque,  for  the  PlaihdfTs. 

The  case  of  the  Plaintiffs  rests  upon  the  arguments  in  Wright 
V.  Nutt.  The  creditors  of  James  Wright  might  under  these 
acts  of  Assembly  have  applied  to  the.state  of  Georgia  for  jpay-. 
ment;  which  he,  attainted  and  rendered  incapable  of  suing, 
could  not.  All  his  proj^erty  was  within  their  reach ;  and  if  he 
had  paid  them  out  of  his  own  poclcet,  they  could  Yiot  have  as^ 
signed  to  him  their  right  to  go  against  his  property  in  America. 
The  Commissioners  in  thjs  country  in  their  estimation  of  h^s 
loss  took  into  their  consideration  the  provision  made  for  his 
debts  in  America,  The  compensation  he  received  here  formed* 
a  fund,  in  respect  of  which  the  American  creditors  after- 
wards thought  fit  to  sue.  An  injunction  was  granted  upon 
the  ground,  that  the  creditor  either  had,  or  might  have,  been 
paid  in  America;  and  the  injunction  was  continued  to  the  hear- 
hig,  a^rMotte^  answer  came  in.  The  acts  of  copfiseation 
^left  the  property  open  to"  every  creditor,  who  was  a  friend 
to  independence.  Motte  was  of  that  description.  He  Was 
bound  to  use  due  diligence.  If  he  had,  he  might  have  been 
paid  there;  and  whether  he  has,  or  not,  if  he  might,  the 
Plaintiffs  ought  to  be  discharged.  Can  he;  having  neglected 
to  follow  the  pk-Operty,  put  within  his  reach  exclusively,  and 
dut  of  the  debtor's,  pursue  that  debtor  afterwards?  This 
does  not  'break  in  upon  the  general  rule,  that  debts  follow  ther 
person.  Lord  Kenyon  concurred  with  Lord  Thurlow  upon 
this.    After  Pifikney'B  answer  came  in,  jt  stated*' so  fully,  that 

VOL.VL  3C  he 
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180%  he  had  made  every  attempt  in  his  power  without  effect,  -thaf 
ihe  Lord  Chancellor  ordered  the  money  to  be  paid  to  NtUt 
upon  giving  security  to  repay  it,  if  the  decree  should .  be 
'  against  him.  That  circumstance  strongly  marks  Lord  Thwr- 
Iowa  opinioiv  In  the  ordinary  case  if  the  equity  is  deniedy 
the  Judge  has  no  right  to  restrain  the  action :  but .  in  this  in- 
stance giving  credit  to  the  answer  in  a  certain  degree  the  Court 
would  not  permit  the  money  to  go  without  a  personal  security 
from  Nutt  to  restore  it  in  that  case ;  least  it  should  go  to 
Pinkney  io  America^  from  whom  it  could  not  be  recovered 
liOrd  Loughborough  also  in  FoUiott  v.  0gden{9)  expresses 
his  perfect  coincidence  with  the  doctrine  of  Wright  v.  Nutt, 
.  Again,  upon  the  motion  to  dissolve  the  injunction  in  this 
cause,  after  Motte*s  answer  came  in,  Lord  Loughborough  said, 
where  a  creditor  has  two  funds,  he  shall  not  make  an  oppres- 
.sive  use  of  his  power  against  one^  where  he  cannot  give  the 
debtor  the  benefit  of  the  other ;  observing,  that  this  was  more 
than  neglect ;  it  wa^  oppressive  in  the  creditor,  and  with  i 
view  to  oppression;  and  upon  that  ground  the  injunction  was 
.  continued  to  the  hearing.  Upon. these  authorities,  express 
decisions  upon  the  very  point,  these  Plaintiffs  are  entitled  to 
protection ;  unless  the  creditor  used  due  diligence ;  and  upop 
the  facts  it  appears  he  did  not;  and  your  Lordship  wiU  pie- 
vent  oppression  by  suing  now,  when  he  might  have  had  pay- 
.  ment  twenty  years  ago.*  Rules  of  law  cannot  meet  everj 
combination  of  circumstances:  but  the  equitable  jurisdictioii 
is  more  enlarged;  proceeding  upon  principles  of  universal 
justice ;  which  must  not  be  defeated  by  slight  obstacles;  as  in 
the  cases,  in  which  equity  ,  has  interposed  ia  respect  of  pvibBc 
.policy  or  public  justice.  Formerly  Courts  of  Law  would  not 
^  *720  ]  advert  to  such  considerations':  of  late  *they  have  madesoitf 
progress  in  that  way :  but  they  have  not  gone  the  length  of 
Courts  of  Equity.  The  Legislature  have  gone  some  w^  Io 
prevent  the  sale  of  offices  ( 10) ;  but  still  it  is  ttecessaiy  is 
some  cases  to  come  here;  as  in  Law  v.  Lim{,\\  );  HarriaghB 
V.  Duc/uUcl {12);  upon  considerations  of  public  policj,  whidw 

though 


(0)  1  ^Teji:  Black.  123.  3  Term 
Rep.  720. 
(10)  Slat.  5  &  6  EdwNl.  c.  10^ 


(11)  For.  140.  3  P.  WUL  »L 

(12)  1  Bro.  C.  a  124, 
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i^Qugh  they  cannot  influence  a  Court  of  Law^  fanpose  a  dutjr,  1802. 
and  create  a  right.    Can  there  be  a  high^  conaiderafiony  than  Weight 
that,  which  encourages  the  loyalty  of  the  people  of  this  ^. 
€5ountry  ?   The  proof  is  thrown  upon  th^  creditor,  that  he  has  Simpsgh. 
done  all  in  his  pow^r  tib  make  his  demand  available  by  a  fund 
distinctly  provided  for  him.    It  is  -not  contended,  that  the 
jurisdiction  of  this  Court  extends  to  enforcing  the  observance 
of  every  moral  duty :  but  though  this  subject  is  anomalous  ih 
its  circumstances,  the  equity  is  not  new  in  its  principle.  The 
judgment  in  Wright  v.  'Nuti  displays  the  principle  of  the  rule ; 
and  clearly  establishes,  that  it  ought  to  prevail  in  a  Court  of 
tH>nscience.    It'  may  be  objected,  that  this'  Court  cannot  in- 
terpose against  a  legal  right :  but  the  maxim,     Sic  utere  fuo 
^  ut  aUtnium  non  kedaSf'  is  not  only  a  maxim  of  law,  biit  a 
•principle  of  equity.   Before  the  nile  as  to.  marshalling  assets 
prevailed,  the  practice  was  to  restrain  a  judgment  creditor 
by  injunction  from  going  first  against  the  personal  estate: 
MUli  V.  Eden  {13).    The  principle  of  equity  h  so  strong, 
that  it  applies  even  against  the  prerogative:  Sagitary  v. 
J3y<fe(14).    Percy  y.  Idarsh  Lanoy  v.  The  Duke  of 

Athol{  16).    So,  where  a  creditor  having  an  interest  to  get* 
priority  at  law,  a  decree  is  obtained  by  another  creditor:  there  * 
this  Court  interposes  a^gainst  the  legal  right ;  and  subjects  it 
to  considerable  inconvenience.    The  case  bf  a  man  making 
over  his  property -for  the  payment  of  his  debts  is  very  different. 
Thot  is  his  own  act.    With  respect  to  M^DonakTs  Ctw^(  17), 
tfnd  Hohlitch'Y.  Mist  (*  18 );  it  would  be  strange,  if,  because-  a 
«ian  had  committed  a  felony,,  he 'should  be  protected  from  a 
^eSnl  right :  that  privilege  should  grow  out  of  delinquency. 
VMitch  V.  Mistvras  a  case  of  fraud.   Formerly^  bankrupt 
Vas  regarded  in  that  light.   Is  that  the  case  of  Sir  James ' 
'Wright?-  If  he  had  gone  back  to  Georgia^  he  would  have 
%een  attainted  of  high  treason :  but  in  this  country  it  must 
*  be  remembered,  that  his  only  crime  was  his  loyalty  and     [  *7SI  ] 
«negiahcei    His  disability  was  not  merely  in  irespect  of  the 
^property  withdrawn. '  The  recompence  for  the  purpose  of 
trying  this  debt  would  have  been  forfeited.   It  will  be  said, 

-  'the 

OS)  10  JIforf.  487.  (ie)^Atk.444. 
(14)  1  Vem.  466.  *  (17)  Post.  69. 

-  •     ^16)  2  Vem.  182.  (18)  1  P.  Will.  695. 
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the  creditor  would  have  been  paid  in  depreciated  money ;  aid 
that  ought  to  weigh  now.  But,  might  not  the  debtor,  if  not 
deprived  of  his  property i  have  discharged  the  debt  there 
in  sujch  depreciated  paper}  which  is  proved  to  have  been  a 
legal  tender?  A  man  acting  with  common  good  intentiofis 
would  have  attempted  to  make  his  demand  available,  as  &r 
as  he  could ;  giving  his  debtor  to  understand,  that  he  must 
not  be  prejudiced  by  it.  They  shew  an  application  ;  but  not 
that  they  followed  it  up ;  and  took .  the  course  prescribed* 
They  ought  at  least  to  have  gone  as  far  tfaey  could  without 
incurring  expence.  This  is  an  attempt,  as  Lord  Laugk' 
borough  expressed  it,  to  increase  the  effect  of  confiscation. 
A  deduction  was  made  in  the  allowance  from  this  country  in 
respect  of  the  debts  to  be  paid  out  of.  this  fund.  Tttl  1791 1 
when'  that  fund,  which  is  so  reduced  upon  the  suppositioo, 
that  these  debts  were  paid  out  of  the  fund  in  America,  was 
provided  by  the  boimty  of  Parliament,  the  action  was  not 
brought* 


The  SoUdiior  General^  Mr.  Mansfield,  and  Mr.  Stanley, 
for  the  Defendants. 
This  creditor  could  not  be  for  ever  debarred  from  his  legd 
demand,  because  he  did  not  make  his  election  in  one  y^* 
.  The  Act  of  Assembly  was  a  bar  only  to  an  application  against 
the  confiscated  estates,  not,  as  it  b  contended,  to  any  other 
.demand  against  the  debtor.  '  The  evidence  does  not  8tate,rdiit 
these  certificates  were  a  legal  tender;  but  they  were  mer^ 
made  receivable  in  payment  of  the  purchases  of  the  forfeited 
estates.   The  proof  lies  upon  the  Plaintiffs.     There  is  no 
such  prinqiple  of  equity  as  is  now  set  .up:  nor  did  this  cut 
ever  furnish  the  facts,  to  which  it  weuld  apply ;  and  if  it  ever 
did,  it  does  not  at  the  present  moment.   If  this  fund  was,  u 
it  is  supposed  by  the  argument,  money  in  the  next  room,  and 
;      .  the  creditor  wilfully,  maliciously,  and  oppressively,  would  not 

take,  it,  but  would  proceed  against  the  debtor, '  the  case  would 
'  be  very  different.   Nothing  like  that  is  in. evidence.  Surely 
some  time  is  necessary  for  an  executor  to  consider,  what 
[  *722  ]     would  be  the  effect  of  taking  *this  depreciated  paper  in  pay- 
'  ment  under  this  act.    He  could  not,  if  he  had  taken  it, 
afterwards  go  against  the  debtor,  because  the  pajper  feD. 

AmoU 
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Arnold  v^Holker^l9)  aeems  to  liie  contrary :  butU  doeil  noT  !»(»•• 
appear,  upon  what  principle;  for  according  to  thdt  law  it  Wrjoht* 
would  have  been. a  legal  payments   Suppose,  •  the  paper  in- 
stead  of  falling  had  risen;  the  surplus-  could  not  have  been  Simpson. 
daimcd  by  the  debtor.    The  cases  put  by  your  Lord9hip  (20  ) 
would  fall  within  the  principle;  if  it  was  tecognixed  as  a  prai" 
ciple  of  this  Court.   In  the  ca&e  of  a  bankrupt  before  cei> 
tificate,  or,  putting  it.  more  strongly,  before  certificates  were 
known,  might  uot.the  creditor  refuse  to  . come  in, 'and  pur-, 
sue  him  at  law?  Will  not  this  Court  permit  him  to  come  in 
for  the  express  purpose  of  defeating  the  certificate?  Where 
a  bill  was  pMt  into  the  hands  of  a  bankrupt  before  his  bank- 
ruptcy without  indorsement,  and  discounted,  it  was  held, 
that  either  an  action  of  trover  might  be  brou^t,  considering 
it  as  a  tort,  or  an  action  for  money  had  and  received ;  and 
in  the  former  case  it  was  no  answer,  that  the  bankrupt  had 
obtained  bis  certificate.   In  the  case  of  a  person,  attainted 
suppose -a  pardon  by  Act  of  Parliament,  reserving  thevfox^ 
fciture:  he  may  be  charged  in  execution. 

"The  cases  of  marshalling  assets,  &c.  do  not  apply.  All  that  - . 
arrangement  is  for  the  benefit,  not  of  the  debtor,  but  the 
creditor.  In  the  case  ,  of  bankruptcy  the  creditor  is^  permitted 
to  elects  whether  he  will  €ome'  in  under  the  Commission,  or 
not;,  and  he  would  not  even  be  put  to  his  election,  if  there* 
was  any  reasonable  doubt,  which  was  for  his  advantage.  Cer- 
tionly  a  bankrupt  is  not  now  treated  upon  the  whole  prin- 
ciple, of  fraud.  Considering .  this  as  a.  pledge  it  would  be 
strange  that  it  should  be  forced  upon  the  creditor.  Can  the 
debtor  take  advantage  of  this  act,  by  a  country  not  His 
owuy  and.  not  intepded  for  his  benefit?  HoUlitchv.  Mist  is 
in  ^oint;  and  the  fact  in  that  case,  that  the  fund  was  in 
the  same  country,  brought  it  much  nearer  the  principle.  In- 
Hornby  v.  Houlditch  (21)  hord  Hardidcke  recognises  tb&t 
ciyse.   Why  may  not  this  creditor  avail  himself  of  two  re- 

*  medics?  A  mortgagee  has  several*  He  has  a  right  to  [  ^723  ] 
choose  for  himself.   At  least  it  should  be  clearly  made  out, 

thai 

*  {lif)  In  the  Court  of  Exclie-   argument,  are  stated  more  at 
4)Qer.  large  in  the  judgnieot. 

(20)  The  observatioDS,    that      (21)  And.  4{k    I  Term  Rep. 
feU  from  the  Court,  duriug  the  02. 
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tKat  they  bad  called  upon,  hmir  and  had  undertaken  to  bear 
alLthe  consequences,  if  the  application  should  proro  fruitless. 
It  is*  not  proved,  that  the  representativea  of  jSdu^A  at  the  time^ 
were  friends  to  American  independence.   The  answer  says, 
Smith  never  was  friendly  to  it;  Which  ia  also  confirmed  by 
Sir  James  Wrighfs  letters;  aiiid  there  is  no  proof  to  the  ceo* 
trary.    M'IntosVs  evidence  is,  that  some  claims'  by  persont 
resident  out  of  Georgia  were  referred*  to  Sir  James  Wrigktn 
estate  in  England;  because  he  had  carried  away- great  per- 
sonal  property,  and  .Jeft  nothing  but  his 'lands.    They  most 
therefore  first  establish,  that  this  claim  could  have  been  made 
available;   Your  Lordi^hip  observed^  that  the  strong  ground 
is,  that  the  creditor  is  to  be  considered  a  subject  of  the  couo* 
try,  and  a  party  to  the  act.    That  would  apply  equally  to 
HoUHtch  V.  Mist.   But  this  case  does  not  supply  that  fitft 
Smithy  the  creditor,  was  an  inhabitant  of  Carolina.    The  di^. 
ferent  states  are  for  the  purpose  of  Legidation  distincL  .The 
greatest  hardship  might  follow  to  the  family  of  this  -creditor 
froii\  such  an  injunction.    Are  the  Cestuis  que  trust  to  ba 
barred,  as  well  as  the  trustee,  because  itf  one  year  he  has  not 
taken  this  particular  mode  and  novel  process?  Is  he  to  be 
considered  upon  (he  principle  of  a  denastamt?  It  must  ba 
carried  tp  that  extent :  or  how  are  the  Cestuy  que  irmfs  to  be 
protected?  There  can  be  no  doubt,  that,  if  he  could  havt 
obtained  payment,  he  would.    This  provinion  is  confined  to 
friends  to  American  independence.   As  to  the  mode,  not  a 
shilling  was  to  be  paid  in  cash.    There  is  no  evidence,  that 
Sir  James  Wright  had  not  the  means  of  paying  this  or  any 
other  debt.    Hardship,  though  certainly  entitled  to  some 
consideration,  is  not  alone  a  ground  for  relief.    In  KemfS 
V.  AntiU  ( 23 )  Lord  Thurlow .  appears  to  have  entertained 
a  ^  very  different  opinion  from  that,  which  he  afterwards 
adopted* 


«  Mr.  Richards,  in  Reply. 

This  Equity  is  certainly  new  in  specie :  but.  the  princqile  ii 
not  new.   In  Kempe  v.  AntiU  Lord  Thurlow  seems  of  opinioo, 
['  *  724  ]     that,  if  the  creditor  had  the  iimd  in  his  own  ^  hands,  he  shoiiU 
be  enjoined.  -  This  is  not  the  case  of  two  subjects  of  the  saias 

countiyf 

(22)  2  JSro.  <7.  C.  II.   
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cotmlry,  though  originaH;  so.   Though  the  creditor  died  be^ 
fore  the  Rebellion,  Motie^  whor  now  sues,  admits, 'that  he  wail 
firiendly  to  it;  and  what  he:  says  aa  to  Smith  is  only,  that  he 
was  of  a  quiet  turn,  and  disposed  to  yi^ld  to  the  prevailing 
power.    Motte,  a  member  of  an  Ameriejan  state,  though  pot 
of  Georgia,  joined  in  this  act ;  iidmitdng  himself  a  party,  aa 
aective  member  in  that  treason  and  rebellion.   Though  the 
states  are  distinct,  yet  they  are  members  of*  the'  same  great 
state ;  like  different  jurisdictions  in  this  country.   By  the  re* 
bellion  the  contract  certainly,  b^me  different  as  between  the 
parties.    The  alteration  was  not  made  by  any  act  or  consent 
of  the  debtor,  but  by  external  force  acting  upon  him,  and  with 
the  assistance  of  every  member  of  that  state.    No  ca^e  ha9 
been  stated,  m  which  by  the  act  of  the  state,  of  which  th^ 
Defendant  was  a  member,  the  contract  ha^  been  varied.  The 
oases  of  marshalling  are  applicable  to  shew,  that  a  Court  of 
Equity  does  act  upon  a  principle  injurious  to  the  creditor  for 
1^  sake  of  doing  justice  to  all.  What  right  has  the  Court  in 
that  instance  to  lessen  the  security,  or  vary  the  nature  of  the 
contract ;  to  make  the  obligee  w^t  till  the  value  of  the  real 
^tate  is  seen  ?  There  is  no  principle,  that  will  not  equal!}?  - 
apply  to  this  case.'  The  Court  in  these  cases  drives  the  cre^ 
ditor  from  a  fund,  to  which  he  chooses  to  jgo,  aqd  to  which  h# 
was  entitled  by  his  contract  to  go,  to  another,  to  which.  h« 
does  not  wish  to  go,  for  the  sake  of  doing  more,  general  and. 
ample  justice.  . 

'  With  respect  to  the  cases  in  bankruptcy,  they  arq  xeally 
within  the  principle,  for  which  we  contend.  They  are  legis* 
Kitivc  declarations  in  favour  of  it  The  instant  it  appears,  that 
the  debtot*  acts  fairly  he  gets  his  certificate;  and  .then  is  he 
not  discharged  ?  Air th6  previous  steps,  putting  him  in  priaon, 
election,  &c.  are  only,  to  attain  the  object  of  the  legislature, 
the  application  of  his  property  to  his  debts.  .  The  principle 
isi  that  the  legislature  taking  from  him  all.  the  means  of  paying 
his  debts  protects  him^  It  does  not  follow,  that  if  Motte  does 
ftot»succeed  here,  he  will  be  charged  with  B.depcLStaviL  Itia 
not  necessary  for  the  Plaintiff  to  consider  that.  .  It  is  the  con«» 
aeqaence  of  his  own  act  I  deny,  that  under  the  particular 
circumstances  of. this  case  the  debt  follows  the  person  i  the 
nature  of  the  contract  being,  altered  by  the  acts,  to  yrhif^Moti^ 
lis'  a^member  of  that  3tate;  which  procured  the  property  to 
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be  confiscated,  was  a  party ;  recdving  as  suck  the  advantage 
derived  from  the  confiscation*  * 
.  Holdiich  v.  Mlstt  if  not  capable  of  being  distinguisbedt 
was  over-ruled  by  Wright  v.  NutU   But  it  may  be  distb- 
guUhed.   Holditch  was  a  member  of  ibis  community ;  cer- 
tainly a  party  to  the  Act  of  Parliament^  passed  for  the  purpose 
of  doing  justice  to  the  objects  of  the  South  Sea  bubble ; 
and  that  case,  it  must  be  remembered,  was  decided  at  a  time, 
when  the  passions  ,of  the  country  were  very  much  inflamed 
by  the  circumstance  of  that  affair.   If  a  person  places  all  his 
property  in  the  hands  of  trustees,  that  is- his  own  act,  and  he 
knows  the  consequences.     Certainly'  therefore  that  will  not 
protect  him.  With  respect  to  the  case  of  a  person  attainted, 
the  law  attending  the  contract  is  supposed  to  make  part  of  it 
The  law  of  the  land  is,  that  the  attwider  shall  not  free  him 
from  dis  debts.    Besides,  the  property  being  forfeited  to  the 
Crown,  the  creditor  has  no  fund  to  go  to.  .  But*  in  this  in^ 
stance  the  property  is  made  amenable  to  the  debt.    Then  as 
to  the  case  of  the  bill  of  exchange,  put  by  your  Lordship, 
the  nature  of  the  contract  is,  that,  the  acceptor  being  a  bank- 
rupt, the  bolder  giving  notice  may  go  against  the  drawer; 
who  oomes  upon  the  bankrupt  s  estate  to-  the  extent  of.  the 
dividends   T^^e  nature  of  this  contract  has.no  resemUanoe 
to  thatt.  Six  James  tyright  had  no  power  to  make  his  pro- 
perty available:  but  his  creditors  had  that  power.  With 
respect  to  the  case  of  the  obligee  and  surety,  that  is  a  coa- 
tract  between  the  parties.   The  obligee  is  not  bound  to.soe 
the  obligor.  With  respect  to  him  by  the  nature  of  the  coik 
tract  both  are  principals.    The  surety  has  >  right  to  go  ia 
some  way  against  the  pbligor;  if  not  upon  the  bon^.  becai|9e 
it  is  paid,  in  an  action  fbr  money  had  and  recelvedf 

As  to  the  necessity  of  making  a  request,  in  the  eaai;  of 
the  surety  the  obligee  is  not  bound  to  make  a  request.!  But 
it  was  the  duty  of  this  creditor,  involved  in  the  act  of  the 
States  making  th^  fund  accessible  to  him,  and  depriving  the 
debtor  of  it,  to  apply;  and  not  having  done  so  be  is  guilty 
of  gross  oppression.  The  PlaintiflEb  are  not  answerable  fiar 
the  shortness  of  the  time.  They  do  not  meaq,  that  they  had 
no  notice  ;  and  it  would  be  diflBcult  to  say,  they  had  not: 
but  ^ey  say,  tbey  ^Qt  §  memorial  tQ  the  st^te;  wbnrh  they 

ipeftf. 
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never  followed  up.  How  was  a  banished  man  to  inieike  an- 
application  during  the  flagrancy  of  rebellion?  As  ito  the 
property*  left,  even  M^ItUosh  states,  thlit  he  left  his  estate 
and  plantations.  .There  was  therefore  property^  whieh  they 
tiever  attempted  to  make  available^  and  which  w6  could  not : 
the  amount,  I  admit,  is  not  ascertained:  but  there  is  founda- 
tion for  an  inquiry  as  to  that;  and  to  what  extent  it  might 
have  been  made  available.  Mott&hy  his  negligence  m^y  have 
8u£[ered  the  opportunity  to  escape.  '  The  objection  as  to  the 
certificates  is  stated  very  loosely.  The  Act  of  Assembly  pro*> 
vides  for  the 'payment  within  a  year;  and  gives  the  pur- 
chasers liberty  to  pay  the  certificates  to  the  state*  Be  the 
depreciation  what  it  may,  stiQ  something  might  have  been- 
procured  from  this  estate^ 


1802. 
Wright' 
Simpson. 


The  Lord  Cuancellor  stated  the  case;  and  delivered 
his  opinion:— 

This  debt  was  contracted  upon  personal  security;  and  the 
nature  of  the  contract,  if  it  does  not  necessarily  imply,  that 
the  creditor  did  not  mean  to  place  himself  in  the  circum* 
stances,  which  belong  to        nature  of  a  pledge,  and  I  do 
not  mean  to  insinuate,  that  it  does,  -admits,  that  he  might 
'have  in  his  contemplation  rather  to  accept  a  personal  con-: 
tracts  And  that  only,  than  to  entangle  himself  ' with  any  ques-  * 
tions,  in  which  he  might  be  engaged,  if  in  addition  to  the: 
personal  security  he  had  constituted  himself  a  creditor  by  . 
a  pledge,  placed  in  lus  hands  for  a  debt.   It  is  admitted, 
these  bonds  were  given  for  money  actually  advanced.   It  is 
also  admitted  by  the  proceeding  in  this  Court,  that  in  law  not- 
withstanding the  alteration  of  circumstances  the  debt  is  legally: 
due  by  the  contract ;  and  this  bill  insists,  that  there  is  in  the- 
circumstance^  and  facts,  connected  with  the  conduct  of  the. 
Defendimts,  as  to  what  they  have  done,  or  might  have  done 
without  wilful  default,  a  ground  fpr  saying,  a  Court  of  Equity 
ought  to  cut  down  the  admitted  legal  effect,  yet  subsisting, 
pf  tbe  legal  contract.   The  creditor  witls  a  member  of  Cqro^- 
UhOj  not  of  Georgia  \  and,  as  far  as  there  is  any  evidence, 
as  to  his  temper  nAth  Vegard  to  this  country  or  that,  it  seems 
to  import  rather,  that  he  was  well  afibcted  to  this  oountr/; 
though  not  very  distinctly.   One  of  the  executors  also  upon. 
(b§  ^vid^Dce^  not  very  distinct  as  to  that  either,  appears: 

rather- 


GASES  IN  CHAiJCKltY. 


Simpson. 
t  •727  ] 


r&ther  Kavihg  an  affecdon  kind  thah  hostile  to  this  coulitty. 
As  to  Motte  the  evidence  is  more  distinct ;  i^presentiiq; 
him  weD  affected  to  America.  It  does  not  appear,  ho%  far 
•the  office  of  executor  in  this  case  carries  with  it  the  beoc^ 
ficial  interest  (23).  If  it  d9es  hot,  the  question  is, 'how  fior 
shall  the  equity  affect  those  beneficially  interested,  if  Ihcy 
were  weD  affected  to  this  country ;  regard  being  had  to  the 
circumstance,  that  one  exectitor  was*  well  alfected,  the  odicr 
iB  affected,  to  America,  Such  an  hypothetical  case  must  be 
looked  to,  before  you  can  collect  the  law  upon  prindplei 
applying  to  such  cases  as  these.  No  question  arises  upon  tBe 
first  act  of  confiscation :  but  Sir  James  Wright  was  again 
dbliged  to  fly  ;  ^nd  the  property,  which  he  had,  and  could  not 
remove,  (for  there  is  evidence,  and  strong  evidence,  that  he 
did  remove  some )  fell  unde¥  the  grasp  of  another  act  of  con- 
fi»cation.  Upon  the  policy  of  that  act  I  make  no  observation. 
It  gives  to  the  creditors  well  affected  to  America  the  means, 
of  applying  to  the  confiscated  property,  ai^  a  fund  for  payment 
of  their  debts;  and  it  must  be  admitted,  the  debtor  himself 
was  completely  barred  from  all  poscdbility  of  recourse  to  that 
property;  and  that  he  neither  had  nor  could  acquire  an  in- 
tierest  in  that  fund  so  reserved,  in  the  mode,  in  which  it  was 
reserved,  for  the  payment  of  certain  debts. 

Upon  this  case,  notwithstanding  all  this  argument,  and  an 
fMe  argument,  that  Motie  must  be  considered  himself  an 
author  of  that  act,  and  that  Smith,  though,  if  it  can  be  so 
put,  with  good  affections  to  this  country,  and  the  cestms  qwc 
/ftt^^also,  are  to  be  taken  as  the  authors  of  it,  yet  it  is  clearly • 
the  law  of  this  country,*  that  their  own  act  so  expressed  varies 
jk)  one  legal  incident  or  quality  of  £he  contract.  The  relief 
must  therefore  be  in*  equity  only.  With  all  differcfnce  I  am 
disposed  to  think  it  very  difficult  to  muntain  that  equity; 
having  infinite  diffictdty  in  reconciling  my  mind  to  this  pomt; 
that  the  act  of  the  individual,  if  bound  up  to  the  act  of  the 
state,  shall  be  considered  bound  up  with  it  to  equitable,  but 
not  to  legal,  principles*;  and  that  the  contract  shall  be  afliscted 
ill  one  Court,  and  not  in  die  other.   I  feel  the  more  difll* 

cuhy 

;  (23)  Itf  adswer  to  a  qneation   ter  of  Smithy  had  some  interest 
from  the  Lord- Chaueelhr  upon   under  the  will;  but  was  also  a 
thia  it  was  aaid  a%  the  Bar,  that .  .tmatee  forotJiArs..  .  . 
i^oUe,  who  had  married  a  daugh* 
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oulty  upon  tliis,  as  neither  Lord  Tkarhw,  Lord  KeiyaAi  taof 
Lord  Loughborough^  reKed  ai  tdl  npon  thi^t  way  of  puttimg* 
the  case.  They  put  the  doctrine  upon  different  grounds  cer>^ 
taihiy.  This  is  a  question  of  great  importance}  and  if  I 
found  myself  bound  to  decide  -  *  this  causCi  not  upon  the  &cts» 
but  upon  the  principle  laid  down  in  the  authorities^  to  whi(^ 
I.  am  referred,  admitting,  the  facts  formed  a  ground  .foar  the 
application  of  that  principle,  I  should  have  been  obliged  toi 
express  a  different  opinion  from  all  those  authorities,  much  as* 
I  respect  them.  I  should  certainly  have  thought  it  niy  duty 
to  consider  the  case  very  much,  before  I  should  have  pevi 
nutted  mjrself  to  express  that  coQtradiction  of  authority  \  th6 
inore  peculiarly,  as  it  was  not  till  this  argument  that  I  could 
suggest  some  colour  of  answer  to  the  difficulties,  that  my  mind, 
presented  to  itself. 

Upon  this  question  Lord  ThurhWf  Lord  Kmffon,  and 
Lord  Loughborough^  the  last  certainly  eztra-judiciall^,  but 
in  a  case,  upon  which  his  consideration  was  much  interested,^ 
and  therefore  carrying  as  much  authority  as  und^r  any  cir^ 
oumstances  an  extra-judicial  opinion  can,  piMeeded  upoq 
principles,  that  are  stated  very  distinctly  and  very  anxiously  in 
this  Report  (24).  It  appears  by  Lord  Thurlou>%  judgment^ 
that  the  attention  of  the  Legislature  had  been  cflUed  to  the 
situation  of  these  parties ;  and  propositions  had  been  made 
upon  it  in«Parliament.  Lord  ThurUno*^  opinion,  was,  and  cer« 
tainly  that  is  very  correct,  that,  let  such  ^ents  happen,  aa 
night,  influencing  or  destroying  the  means  of  the  debtor  to 
make  -  good  the  contract,  if  the  duties  which  arise  out  of  it, 
formed  a  legal  and  natural  right  of  .the  creditor  to  sue  the 
debtor  under*  those  circumstances,  nothing  could  be  more 
delicate  than  the  interference  of  the  Legislature,  taking  away 
from  motives  of  compassion  those  stipulated  rights,  into  which 
the  debtor  thought  fit  to  enter.  That  led  Lord  ThurlowUi 
{gftm  an  opinion  upon  the  right  of  the  creditor  very  iavourable 
to.  the  debtor ;  and  satisfied  him  -  not  only,  that  it  was  tod 
delicate  to  be  meddled  with,  if  it  was  necessary,  but  that,  as  it 
was  not  necessary,  it  was  the  more  unfit  to  take  that  course* 
That  idea  was  therefore  dropped  \  and  a  bill  was  filed. 
i-  In  this  Report  it  is  laid  down  as  Lord  Thurhtou  dear 
opinion  (25)  that  the  principle  is,    that,  provided  k  case  is 

*'mada, 

(24)  I  HcB.  Black.  13G.  (25)  1  Zfen.  Black.  101,  2,  a 
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'^madet  bywhich  it  appears,  that  there  is  in  the  hands  of  .  a 
"  creditor  either  possession  of  the  estate  in  £M;t,  or  the  dear 
iheans  of  effecting  *  that  posisessiony  he  ought  to  be  called 
on  so  to  do,  or  at  least  the  Court  should  interpose. 
.  If  there  is  no  risk,  no  dehiy  necessary  to  recover  possession 
of  the  fund,  if  no  expence  is  necessary,  no  intermediate  risk 
of  losing,  while  you  are  looking  to  one  &nd,  another,-  which 
IS  answerable,  as  in  many  instances,  that  is  one  sort  of  case; 
land  you  are  paid  without  prejudice.  With  regard  to  the  last 
part  of  that  proposition  I  am  ready  to  say,  that  if  it  ia  to  be 
taken  as  between  the  creditor  and  the  debtor  only,  that  if  the 
creditor  has  the  clear  means  of  effecting  the  possession,  he 
ought  to  be  called  on  so  to  do,  or  at  least  the  Coart  should 
interpose,  the  eqiuty  is  new.  I  do  not  say,  because  it  is  new 
in  specie,  it  is  not  therefore  to  be  administered,  if  there  are 
analogies  from  other  cases,  out  of  which  a  principle  may  be 
extracted,  sufficient  to  support  that  equity.  The  judgment 
is  very  correctly  taken :  but  it  is  a  Uttle  too  short  in  thia  part; 
for  it  drops  a  circumstance,  that  is  to  be  found  in  another 
part  of  the-  judgment,  that  the  creditor  has  not  the  means  of 
assigning  to  the  debtor  those  means  he  .  had  of  affecting  the 
property.  Lord  TAurlow  then  3ays,  as*  to  Holditch  v.  Mid^ 
he  does  ntt  profess  to  over-rule  it :  but  .professing  not  to 
over-rule  that  case,  unless  •  the  circumstance,  relied  on  by 
Mr.  Richards,  that  the  parties  there  were  subjects  of  the 
vame  country,  or  other  circumstances  distinguish  it,  I  say, 
Lord  Thurhu>  has  over-ruled  k.  He  says,  he  does'  not  knov 
how  to  apply  that  case  to  the  case  then  under  consideratioD; 
but  that  he  retains  his  opinion,  that  a  creditor  will  be  bound 
by  an  application  to  this  Court  to  use  fair  bqnd  fide  diligenoe 
in  order  io  make  die  most  of  his  debtor's  estate  in  the  place, 
where  the  law  of  the  country  has  applied  that  estate  to  the 
payment  of  his  debts. 

Here  also  Lord  Thurlous  does  hot  potice  the  circumstance, 
that  no  assignment  could  be  made ;  nor  attend  to  a  circonK 
stance,  deservinig  some  attention,  as  connecting  itself  with  the 
inference  from  all  the  cases  of  non-application  of  the  creditor 
to  a  pledge,  taken  even  in  the  original  constiitution  of  the 
contract,  or  another  surety:  the  cases  stating  a  distinction 
between  not  acting,  where  no  request  has  been  made,  and  ft 
jnsfusal  to  act,  where  therQ  has  been  a  request 
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•  Lord  Thmlow  tlien  stating  the  circumstancesi  .undet  which 
that  application  was  made,  proceeds,  that  *    in  order  tol'make 
**  a  good  and  effectual  bar  in  equity  to  a  demand  jat.  law^ 
it  will  he-  necessary  to  shew,  that  the  estate  of  SvcJ(»meB 
Wright  confiscated  in  America  was  of  greater  value,  not 
only  than  the  sum  now  in  question,  Imt  than  all '  sums 
claimed  upon  that  estate ;  consequently,  that  there  was  a 
fund  sufficient  to  have  paid'  the  whole ;  for  if  it  «hould  turn 
^  out  to  be  a  defective  fund,  and  capable  of  satisfying  the 
-debt  but  in  part,  it  can  only  operate  as  a  discharge  gr^ 

Upon  the  obvious  meaning  of  th?  language  of  this  part  of 
Uie  judgment,  the  anus  probandi  is  thrown  upon  Sir  James 
Wright.  I  do  not  say,  that  in  other  parts  it  is  not  put  upon 
-the  other  parties :  but  I  doubt,  whether  the  language  of  every 
part  is  consistent  ypon  the  point,  on  whom  the. proof  lies» 
The  passage  immediately  following  states,  that  in  th^  second 
place  it  must  be  shewn,  that  by  the  justice  to  be  obtained  in 
that  country,  this  demand  was  competently  made.  Th^r^ 
the.  language  thro W9  the  proof  upon  the  others.  With  the 
next  passage,  that  the  Courts  of  that  country^  must 'be  sup- 
posed to  be  deciding  according  to  the  laws  of  that  countij, 
I  agree  to  this  extent ;  that  natural  law  requires  the  Coui^ts 
of  this  country  to  give  credit  to  those  of  another  for  the  iur 
clination  and  power  to  do  justice  (26);  but  not,  if  that  pre« 
sumption  is  proved  to  be  ill  founded  in  that  transactiop,  which 
ii^.  the  subject  of  it ;  and  if  it  appears  in  evidence,  that  persons 
suing  under  similar  .circumstances  neither  had  met,  nor  could 
meet,  with  justice,  that  fact  cannot  be  inimaterial  as  an  answer 
to  the  presui9ption,*when  we  are  dealing  with  such  an  equi^ 
as  this.  So,  understanding  them  to  be  deciding  according  t9 
the  laws  of  that  country,  I  should  say  under  this  Act,  if  this 
clause  means,  they  should  let  in  all  debts,  I  must  suppose^ 
they  would  let  in  those  from  Carolina^  as  well  as  Gef^gia. 
But  if  the  contrary  is  proved,  the  principle  obliges  me  to 
suppose,  their  decision  upon  that  is  right;  and  that  is  the 
true  interpretation  of  the  law^  which  they  themselves  put 
upon  it.  ' 


1802. 
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open  to  evi- 
deoce. 


(26)  As  to  the  plea  of  sen-  Ht.  Beame^s  Elem^  of  Pk€»  m 
tence  of  a  foreign  Court,  see    Equity^  200. 


930a 

"Wright 

Simpson. 
[  •731  ]  u 


CASES  IN  CHANCERY. 

lord  Thitrl&w  /proceeds,  that  "  therefore  if  a  fwibal'aid 
finsQ  decision  had  been  obtainedi  by' which  it  became  imp 
possible  to  *  have  obtained  a  shilling  of  the  whole  ef  diat 
demand)  that  would  like^dse  be  a  sufficient  answw  |  for  the 
biH  proceeds  upon  the  idea,  that  the  fund  was  complete; 
and  that  it  is  stall  available ;  or,  if  not  so,  that  it  has  beeik 
^  owing  to  the  conduct  of  the  other  party." 


'  I  do  not  hesitate  to-  decli^re,  that  it  is  not  necessary,  fhati 
formal  demand  should  be  made  in. the  individual  case;  pro- 
vided it  is  proved  from-what  has  been  done  in  other  cases, 
that  the  demand  would  have  been  useless. 

These  are  the  principles,  coupled  with  the  circumstanet, 
that  the  creditor  cannot  assign  the  benefit  of  the  fiind  to  the 
debtor,  that  led  Lord  Thurhw,  Lord  Kenyam,  and  Loid 
Loughborough,  to  this  decision.  This  is  great  authority ;  not 
only  from  the  consideration  given  to  it,  but,  as  it  was  followed 
up  by  great  consideration  afterwards,  and  adhered  to;  and 
ihere  is  the  clearest  concurrence  of  Lord  Kenyom;  -mho,  I 
admit,  subscribes  folly  to  the  whole  doctrine;  and  there  a 
€be  additional  authority  of  Lord  Loughborough  in  FdUoU 
Ogdeni  dedaring  his  full  and  absolute  concurrence  in  tUi 
doctrine.  There  is  also  Loi:d  Thurlou/'s  act  .subsequen!, 
stating  his  mmd  as  impressed  with  the  verity  of  this  doetrins 
16  a  great  extent;  and  I  think,  he  has  carried  the  prindpb 
farther  than  his  own  doctrine  would  require;  for  when  WrigM 
iti  Nutt  came  finally  before  the  Court,  when  it  was  fiwiid 
necessary  to  deliver  the  fund  to  Nutt,  I  can  ifee  no  ground 
requiring  him  to  give  security.  -Supposing  tibe  doctrine  cor- 
rect^  that  was  pressing  it  beyond  the  principle. 

It  is  impossible  to  deny,  thift  I  argued  that  case  wkh  a  fhB 
persuarion  in  my  own  mind,  that  the  ease  was  in  specie  pe^ 
fisqtiy  new;  and  that  there  was  difficulty  in  finding  a  prmdpb 
quite  satisfactory  to  support  the  equity.-  The  first  difficulty 
is  this.  Is  it  the  kw,  that  under  such  drcumstances  the  per- 
sonal liability  of  the  debtor  is  taken  away  ?  That  is  not  coa* 
tended.  It  must  be  founded  upon  the  law  of  nations,  I 
preram^.  Is  It  the  law,  that  under  sudi  drcumstttices  the 

^  rcmcdief 
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remedies  resulting  oaf  of  that  liaUlity  sbatt  be  reatrained  liy 
pon0ning  the  remedies  to  particular  funds^.  or  bjr  confining 
them  altogether  as  -to  the  person^  till  the  *  creditor  has  had 
-recourse,  not  to  all  the  funds  of  the  debtor,  btit  to  some  of 
^his  funds,  ivhich  funds  in  the  original  constitution  of  the  debt, 
aivi  the  transaction,  forming  the  relation  of  debtor  and  ere- 
jditor,  the  debtor  did  not  propose,  nor  the  oreditpr  r^ceive^ 
jaa  the  funds  to  b^  charged,  by  the  contract  with  that  deb^i 
Suppose,  Smti,  adverting  ta  the  circumstances  of  that'dajr, 
a  probable  revolutiqn,  or  at  least  troubles  in  America,  had 
said,  he  would  have  nothing  to  do  with  the  estate ;  but  had 
so  good  an  opinion  of  Sir  James  Wrighfa  personal  responsi* 
bility,  that  he  would  take  a  perscnud  contract  ;  knowing,  he 
had  property  here  and  in  other  counties ;  and  that  responsibility 
would  go  with  him,  wherever  be  went :  suppose  him  to  stipu* 
late  expressly,  that  he  shall  not  be  implicated  in  the  justice 
of  the  state,  but  shall  have  merely  a  personal  contract.  The 
yery  circumstance  of  the  necessity  of  giving  notice  with  re* 
^pect  to  a  bankrupt  acceptor,  the  reasoning  requiring  that,-  is 
of  this  sort:  it  is  not  upon  grounds  of  malice,  oppression,  &c.; 
b\x%,  that  you  have  no  right  to  judge  for  the  drawer  what  he 
cax^  make  out  of  the  imprisonment  of  the  acceptor,,  operating 
by  way  of  duress  upon  the  feelings  and  aflfections  of  third 
.persons.    TJiis  is  the  effect  of  the  contract  Uiey  actually  made; 
Then  why  should  not  tbe  terms  and  effect  of  the' contract 
determine  their  meaning  rather  than  conjecture..  This  is  said 
^to.  be  oppression,  wilful  wrong  and  injury.  What  right  is  there 
to  apply  these  terms  to  the  effect  of  thccontraet?   The  mqodiili 
jSic  uterejuo  ut  alienmn  turn  U^da^y"  is  menti<Mied.  That 
.assumes  the  question  j  which  b,  what  is  sumn,  what,  alienum 
.The  right  to  .sue  is  conceded.   Then  how  is  it  to  be  takm 
away  without  the  consent  of  the  creditor?  ' 

Consider  it  as  the  case  of  a  pledge.  If  oinginally  a  pledge 
was  given  in  the  terms  of  the  contract,  if  the  true  eBect  ii^ 
tbat  the  creditor  should  have  all'  the  remedies  bdonging 
•  to  the  nature  of  a  pledge,  and  also  persond  responsibiUtyv 
ibllowing  the  person  ^ery  where,  it  is.  questionable  at  least 
and  •  a  great  deal  of  argument  woidd  be  required  ip  mak^ 
out,  that  the  revolution  would  haye  operated  to  drive  tiM 
creditor  .to  the  pledge,  {md  to  i^ompel  liii»  io  ^xt  up  die 
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oiher  Tetilecly  at  the  instance  of  the  debtor.  But  ihe 
Gulty  is  much  enhanced,  when  the  pledge  is  not  given  to 
the  creditor  by  the  terms  of  the  contract,  but  is  thrown  to  him 
^  by  an  act,  not  his  own ;  unless  it  is  so  upon  the  ground  of 
his  presumed  consent  as  a  member  of  the  state ;  to  the  difli* 
<!ulty  of  which  I  have  before  alluded.  If  it  is  not  to  be  eon- 
Bidered  his  own,  and  by  the  terms  of  the  contract  he  has  die 
)^rsonal  responsibility,  what  right  has  the  debtor  to  say,  be 
shall  take  th^  pledge ;  and  with  this  effect,  that,  till  he  has 
endeavoured  to  make  the  most  of  it  under  circumstances  more 
or  less  favourable  as  to  the  result,  he  is,  not  to  give  *up  Ae 
personal  responsibility,  but  to  suspend  all  the  fi-uite  to  follow 
from  it*  There  is  great  difficulty  in  that ;  and  if  the  principfe 
is  right,  it  establishes  the  equity,  though  the  pledge  cannot 
be  considered  originally  contracted  for,  or  subsequlently  taken 
with  the  consent  of  the  creditor ;  for  there  is  no  such  qualifi- 
cation upon .  their  principle ;  which  must  be  right  without 
that  circumstance,  so  much  insisted  on  in  the  argument  ibr 
the  Plainti&  upon  the  •doctrine  in  diis  case,  to  which  I  an 
alluding. 

^  I  am  not  sure,  that  the  Case  of  bankruptcy  does  not  admit 
an  answer.  I  am  unnecessarily  going  into  the  case ;  as  I  shal 
decide  it  upon  the  facts.  .The  case  of  bankruptcy  had  struck 
me  as  furnishing  .considerable  difficulty;  and  I  cannot  get  rid 
of  it  upon  the  ground  of.  delinquency.  The  law,  to  whidi 
every  creditor  is  a  party,  (which  affords  an  answer  to  Ae 
Plaintiff's  argument,  except  so  far  as  there  may  be  a  dtstine- 
tion  upon  the.  circumstance,  that  the  individuals  are  of  daf 
ferent  countrie9)  vesta  the  whole  of  the  bankrupt's  proper^ 
in  the  assignees ;  and  leaves  it  purely,  to  the  creditors,  whether 
his  future  efiecto  shall  not  also  be  brou^t  within  the  reach 
of  the  effect  of  the  assignment.  Formerly,  when  the  creditors 
could  not  give  a  certificate,  even  the  opportunity  of  getting  a 
discharge  was  taken  away.  Yet  under  those  circumstances 
the  creditor  lyas  allowed  to  lay  hold  of,  the  person  of  the 
debtor,  in  order  to  squeeze  from  third  persons  the  means  cf 
getting  his  debt.  But  this  answer  lo  that  case  strikes  me; 
that  thq  circumstance,  that  the  creditor  cannot  assign  the  fmrff 
does  not  belong  to  it:  or  if  it  does,  then  you  raise  a  ease,  in 
which  the  debtor  hasr  no  right  to*  complain.    Suppose  the 

bankmpt 
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Wiknipt  has  ^ten  creditors :  nfaie'  come  in  under  the  Commis^  im^. 
•sioii;  and  one  refusing  to  come  in  arrests  him:  if  his  estate 
is  equal  to  paying  20^.  in  the  pound  to  all,  what  would  have  Wrjght 
gone  to  th^  tenth  goes  to  the  bankrupt  as  surplus,  which  Simpson. 
operates  as  an  assignment  to  the  bankrupt  of  that  *  portion.     [  *  734>  ] 
If  .the  effects  are  not  sufficient  to  pay  all,  then  the  bankrupt 
has  no  right  to  complain ;  for  he  cannot  find  an  equity  against 
one  creditor  not  going  in,  if  the  fund  has  been  applied  in 
discharging  the  debts  of  other  creditors. 

^  As  to  the  case  of  principal .  and  surety,  in  general  cases  I  A  lorety  may 
never  understood,  that  as  between  the  obligee  and  the  surety  l>e  sued  in  the 
there  was  an  obligation  of  active  diligence  against  the  prin-  instance: 
cipaL  If  the  obligee  begins  to  sue  the  principal,  and  after-  ^^^^ 
•"Wards  gives  time,  there  the  siurety  has  the  benefit  of  it  (187).  j-i^ci "aT^firsr 
But  the  surety  is  a  guarantee ;  and  it  is  his  business  to  see,  ^.^^^  y^^' 
whether  the  principal  pays,  and  not  that  of  the  creditor,  surety  is 
The  holder  of  the  security  therefore  in  general  cases  m^y  lay  discharged. 
•  hold  of  the  surety ;  and  till  very  lately  even  in  circmnstancea.  Surety,  depo- 
under  which  the  surety  would  not  have  had  the  same  benefit,  siting  the  mo- 
that  the  creditor  would  have  had.  But  in  late  cases,  provide^  ""^  indcm- 
tfaere  was  no  risk,  delay,  or  expence,  as  in  the  case  put,  of  "^fj'^Ef  against 
the  money  in  the  next  room,  indemnifying  against  the  con-  .®*P^*®» 
sequences  of  risk,  delay,  and  expence,  the  surety  has  a  right  2h^'^c,^to^lo 
t6  call  upon  the  creditor  to  do  the  most  he  can  for  his  benefit ;  against  the 
and  the  latter  cases  have  gone  farther.  It  is  now  dear,  that  if  principal,  and 
the  iBurety  deposits  the  money,  and  agrees,- -that  the  creditor  even  to  prove 
ahafl  be  at  no  expence,  he  may.  compel  the  creditor  to  prove  'Jnder  a  Com- 
uiider  a  Commission  of  Bankruptcy,  and  give  the  benefit  of 

an  alignment  in  that  way  (28 ).   That  case  therefore  perhaps 
...  J  for  the  benefit 

docs  not  bear  much  upon  it.  ^^^^^^ 

So  the  case  of  a  bankrupt  acceptor,  and  the  holder  and  The  bolder  of 

•drawer,  of  a  bill  would  admit  the  same  answer  as  the  case  of  a  bill  of  ex- 

'the  bankrupt ;  for  the  holder  may  be  compelled  to  prove  for  change  may  be 

the  benefit  of  the  drawer :  if  not,  the  drawer  sues  upon  a  compelled  to 

contract,  P**®^®  ^^^^^ 
_        _  _  _  the  bankmptcy 

(27)  Ante,  Reesv.Berringiau,  Post.  Vol.  X.  414.  fir  parte  of  the  acceptor 
Vol.  Hi  540 ;  and  the  note,  644.   Ruskfartk.   Xl,  22.   2  SwMMi.  |>cnefit 

(28)  See  Beardmore  v.  Crut-   191,  and  the  note.  1  TVim.  220,  of  the  drawer. 
'iieMdeH\X  Cooke  B  Bunk.  Law,2l\.  231. 

8th  edit,  by  Mr.  Roots,  239. 
Vol.  VI.  3D 
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1803.       contihicty  the  terms  of  whibh  flow  out  of  the  origtaal  contnd, 
of  the  benefit  of  which  he  eould  not  be  deprived  und^r  tiboK 


Wright 

circumstances. 

V, 


Simpson.  Upon  the  case  of  the  attaint  the  contract  is  taken  to  meant 
A  person  at-  that  if  the  party  becomes  civilly  dead  for  his  crime,  and  tiut 
tainted  may  be  takes  away  all  his  property  by  forfeiture,  yet  the  law  smpBes 
charged  in  ex-  ^hat  contract,  that  the  creditor  can  charge  his  person 

•cntioD,^^  execution ;  and  ♦  even  in  circumstances,  firom  which  there 

is  no  ray  of  hope  of  getting  any  thing  by  it,  the  cre- 
ditor has  a  right  to  take  his  chance  of  that.  A  case,  tfaM 
was  put  in  the  argument  deserves  attention.  Suppose  a 
pardon  by  Act  of  Parliament,  reserving  the  benefit  of  tbe 
forfeiture :  the  creditor  a  party  to  that ;  and  consenting  to  the 
forfeiture  therefore :  the  debtor  must  remain  in  gaol.  The 
Court  has  no  right  to  apply  the  termd  wilful,  malicious,  and 
•*  oppressive,**  to  what  the  law  under  those  circumstances 
allows.  But  it  may  be  objected,  that  the  fund  is  not  a  fimd 
for  the  payment  of  the  debt.  But  put  the  case,  as  in  ordi- 
nary cases,  that  the  Crown  would  pay  the  debt ;  and  At 
creditor  should  refuse  to  go  to  that  fund,  and  should  insist 
upon' his  right  to  imprison  the  debtor.  The  right  to  go  to 
die  Crown  is  not  a  legal  right:  which  could  be  insisted  on. 
It  is  too  thin  a  claim,  of  imperfect  and  secondary  obliga- 
tion ;  and  it  would  be  impossible  therefore  to  diteharge  die 
debtor. 

But  the  point  is  decided,  if  Holditch  v.  Mist  stands.  That 
case  is  directly  in  point.  Can  it  be  said,  the  Legislature  0- 
tended  to  make  a  provision  for  the  creditors,  not  reqniiing 
them  to  come  in  as  against  -  that  provision ;  and  that  Aey 
should  retain  the  power  of  suing  the  debtor  personaBjr! 
There  was  an  absence  of  intention.  Their  inclination  wouU 
rather  have  been  to  take  away  that,  power:  but  without  a^ 
verting  to  that  they  did  leave  it.  There  was  a  creditor  11 
possession  of  all  the  rights  Lord  I%urlow,  Lord  KemyoBf  mi 
"Lord  Loughborough,  allude  to,  except  the  circumstance  of 
not  being  able  to  assign  the  fund;  and  he  refuses  to  go  in; 
and  proceeds  personally.  This  Court  then  said,  it  was  Ik 
natural,  legal,  genuine,  fruit  of  the  contract:  and  wb»t 
Equity  was  there,  independent  of  the  incapacity  to  assigillk 
fund  I  That  case  is  an  authority  directly  in  pcmit ;  and  I  wt^ 
know  satisfactorily,  why  it  should  be  over-ruled.  • 
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The  next  consideration  is,  whefther  the  want  of  power  to 
assign  the  fund  makes  the  whole  difference :  or  the  distinction, 
alluded  to  this  day,  connected  with  that?  As  to  the  first, 
I  have  strohg  doubt,  whether  I  can  attach  such  an  Equity, 
arising  out  of  the  circumstance,  that  a  fund  was  prepared 
without  the  consent  of  the  creditor  (otherwise  than  by  the 
act  of  the  State,  to  which  he  belongs,  which  is  disposed  of 
by  the  very  state  of  this  casie, )  that  under  *  the  disadvantage 
of  having  no  fund  pledged  he  shall  be  put  under  all  the  dis- 
advantage, that  would  have  followed  from  his  seeking  origv* 
nally  to  have  a  pledge.  The  cases  cited  of  double  securities, 
marshalling  assets,  &c.  are  not  wholly  inapplicable ;  in  which 
this  Equity  has  been  administered,  not  at  the  suit  of  the 
debtor,  but  certainly  arising  out  of  his  acts;  and  he  does 
indirectly  receive  benefit.  But  I  doubt,  whether  they  go  the 
whole  length  of  this;  and  the  principle  obviously  was  not 
relied  on  in  those  judgments  of  Lord  ThurUnD^  Lord  Kenyan, 
and  Lord  Loughborough.  In  this  case,  if  Smith  had  taken 
a  note  of  hand,  and  had  no  other  than  personied  security^ 
fa  it  clear,  that,  if  an  event  happens  afterwards,  with  refer- 
ence to  which  it  might  be  that  he  thought  proper  to  tak^  that 
Tery  security,  that  Equity  attaches  upon  his  conscience  to 
make  him  consider  the  debtor  answerable  otherwise  than 
according  to  the  nature  and  circumstances  of  the  security  7 
In  many  circumstances  he  might  have  suffered  severely  by 
taking  that  instead  of  a  pledge.  Then  why  in  different  cir- 
cumstances should  he  not  have  the  advantage. 

If  therefore  my  decision  was  to  depend  upon  my  accession 
to  these  authorities,  I  am  not  prepared  to  say,  I  could  agree 
to'  them.  I  am  relieved  in  a  great  degree  from  the  necessity 
of  future  consideration  vrith  respect  to  this  case ;  for  I  am  of 
opinion,  that,  if  the  principles  laid  down  in  that  judgment 
^were  clearly  right,  the  facts  of  this  case  do  not  bring  it 
within  the  reach  of  those  principles.  They  all  concur,  that 
the  creditor  must  have  the  clear  means,  and  it  must  be  shewn, 
that  he  has  the  clear  means,  of  making  his  demand  effectual. 
Has  this  creditor  had  such  clear  means?  First,  as  to  the 
creditor  himself,  it  is  at  least  not  clear,  that  he  was  one  of 
*die  well  affected,  that  could  have  had  recourse  to  this  fund. 
One  of  the  executors  appears  to  have  been  friendly  to  this 

3D  2  country; 
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V, 
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Wright 
Simpson. 
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country ;  the  other  adverse.  Next,  it  does  not  appear,  whetlier 
the  cestuys  que  trust  were  well  or  Ul  affected.    But,  whether 
they  are,  or  not,  am  I  to  hold  the  creditor  under  this  sort  of 
equity,  certainly  if  substantial,  thin ;  is  the  creditor  under  theie 
circumstances  to  have  this  decided  at  his  risk  ?    Suppose,  this 
debt  was  the  only  debt  Su*  Jante^  Wright  oviedi  that  he  hid 
money  in  this  country  to  pay  it,  and  no  other  fund  except  the 
money  arising  out  of  the  confiscated  estate  in  America ;  are 
these  creditors  at  their  own  risk  under  all  the  circumstance^ 
to  seek  to  make  the  *  demand  effectual  out  of  the  confiscated 
estates ;  taking  it  also,  that  Sir  James  Wright  was  an  expen* 
sive  man ;  and  that  these  creditors  had  not  a  shilling  but  this 
debt,  not  only  for  their  subsistence  generally,  but  for  the  means 
of  support,  while  trying  this  question  in  America^  or  for  effec- 
tually trying  the  question  ?  Is  there  any  justice  in  this  equitj, 
compelling  them  at  such  hazard  to  apply  to  a  fund,  seized  on 
by  an  act  of  confiscation,  interpreted  bytliose,  vho  are  to 
administer  it,  and  in  fact  applied,  according  to  the  evidence 
of  Mcintosh,  to  the  debts  of  citizens  of  Georgia,  and  not  of 
Carolina  creditors :  but,  if  appbcable  to  debts  generally,  to  be 
satisfied  by  the  certificates,  under  a  great  depreciation?  The 
creditors  take  that  paper  at  their  own  risk;  and  it  is  a  graft 
question  notwithstanding  ^nto^  v.  Holier,  whether,  if  they  take 
it  without  the  consent  of  their  debtor,  it  would  not  be  accepted 
at  law  in  full  satisfaction  of  the  debt ;  and  whether  without 
proof,  that  any  Carolina  creditor  did,  or  could,  make  his  de- 
mand effectual,  and  where  there  is  evidence,  that  the  confisr 
cated  property  was  made  applicable  only  to  the  inhabitants  of 
Georgia,  and  for  the  benefit  of  that  state,  I  am  to  say,  diece 
was  wilful  default  in  not  making  the  claim ;  and,  that,  if  made, 
it  would  have  been  effectual :  a  great  deal  more  than  is  to  be 
inferred  from  this  evidence,  if  it  can  be  called  so;  for  the 
whole  case  is  proved  in  a  way,  that  leaves  it  without  the 
character  of  evidence. 

Therefore  from  this  non-claim  under  such  peculiar  drcimi- 
stanccs  of  risk  and  difficulty,  when  it  was  no  part  of  the 
original  contract  of  the  creditor,  that  he  should  act,  I  cannot 
impute  wilful  default;  so  as  to  charge  the  creditor  as  a  tmsiee 
guilty  of  a  breach  of  trust  in  not  claiming ;  and  I  ought  to 
hesitate,  unless  better  satisfied  than  I  can  be  by  this  evidence^ 

that, 
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that,  if  the  clzum  had  been  made,  it  i¥Ould  have  been  followed 
by  consequences  as  beneficial  as  are  supposed.  Without  pre- 
judice therefore  to  the  question  of  law,  and  without  intending 
to  have  said  so  much/ but^  under  an  apprehension,  that  this 
cause  may  go  farther,  and  that  it  may  be  useful,  that  all  the 
difficulties,  by  which  my  mind  is  pressed,  may  be  m^de  known, 
I  am  of  opinion,  that  whatever  may  be  done  with  a  case 
clearly  within  the  range  and  reach  of  that  authority,  this 
case  is  not  within  it;  therefore  the  bill  must  be  dismissed.' 
Under  all  the  circumstances,  and  particularly  with  respect 
to  that  authority,  it  would  be  infinitely  too  much  to  dismiss 
it  with  costs. 


1802. 


Wkight 

V, 

SlMPSOK. 


HILL  V.  BINNEY. 

^jlpiIE  bill  was  filed  by  a  creditor  against  an  administrator ; 

who,  by  his  answer  stated,  that  he  believed,  the  debt 
was  due. 

Mr.  Fonblanque  for  the  Plaintiff,  expressed  a  doubt,  whe- 
dier  that  was  a  sufficient  foundation  for  a  decree. 

*    .  - 

7%^  Zorc{  Chancellor  inclined  to  think  it  sufficient:  but 
Mr.  Richards  (Amicus  Curia)  suggesting,  that  it  was  doubt- 
ful, Mr.  Fonblanque  consented  to  exhibit  an  interrogatory. 


[  738  ] 
1802. 
March  8tL 
The  answer 
of  an  admi- 
nistrator to  a 
creditor's  bill, 
stating,  that  he 
believes,  the 
debt  is  doe, 
whether  that 
is  safficient 
foandation 
for  a  decree, 
Qtuere. 


JERVIS  V.  WHITE. 

npHE  object  of  this  bill  was  to  dissolve  the  partnership  be- 
tween the  Plaintiff  and  the  Defendant,  .and  an  Injunc- 
tion against  issuing  securities  In  the  name  of  the  partnership. 
Before  the  answer  came  in,  a  motion  was  made,  that  the  De- 
fendant should  pay  money  into  Court ;  upon  affidavits  by  the 
{^laintiff  and  by  the  Defendant  in  answer,  disclosing  a  case  of 

gross 


1802. 
March  XOth. 
Defendant  or- 
dered to  pay 
money  into 
Conrt  before 
answer  in  a 
case  of  gross 
frand,  appear- 
ing upon  at- 
iidavit  by  tlie 
Plaiutifl'  and  by  the  Defendant  in  answer. 
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Jbryis 
Whitb, 


gross  fraud  upon  the  Plaintiff,  a  young  officer;  who  seeing  an 
advertisement  in  a  newspaper  for  a  partner  in  a  liquor-trade, 
represented  as  producing  7000/.  a-year,  answered  it;  and  was 
induced  to  pay  850/*  in  cash,  to  transfer  stock,  and  to  give  a 
promisory  note ;  in  all  which  he  had  advanced  above  ISOQL 
The  whole  turned  out  a  mere  bubble :  the  partnership  effecti 
not  exceeding  the  value  of  150/.  The  Plaintiff  had  received 
back  2G7L;  and  500/.  had  been  applied  to  the  partnership 
debts. 


Mr.  Romillif  and  Mr.  Ainge,  for  the  Defendant,  objected, 
that  there  was  no  instance  of  compelling  the  payment  of 
money  into  Court  before  answer. 

Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Pemberton,  in  support 
of  the  motion,  admitted  that  in  the  case  of  an  account,  where 
[  *  789  ]  *  uncertain,  whether  there  would  be  a  balance ;  dbtin- 

guishing  this  as  a  gross  fraud ;  and  comparing  it  to  the  case 
of  waste,  in  which  the  Court  interferes  upon  the  ground  of 
*  irreparable  mischief  to  secure  the  fund. 

Lord  Chancellor. 
I  think,  I  am  at  liberty  in  this  case  to  fasten  upon  the  affi^ 
davit  of  the  Defendant  in  answer ;  as  Lord  Kenyan  did  in 
Vann  v.  Bameit  (29) ;  where  though  it  was  held,  that  in  ge- 
neral in  such  cases  the  Court  will  not  deal  eflfectively  between 
the  parties,  till  the  answer  comes  in,  yet  if  the  Defendaot 
answers  the  affidavits,  the  Coiurt  will  look  at  the  affidavit  as 
if  it  was  the  answer.  This  is  not  a  distinct  admission  of  a 
sum  of  money  in  the  Defendant's  hands :  but  upon  the  two 
affidavits,  and  the  Defendant's  having  undertaken-  to  give  an 
explanation,  he  is  in  the  situation,  in  which .  an  executor  very 
often  is.  The  Defendant  must  therefore  on  or  before  the 
last  Seal  pay  this  money  into  Court,  deducting  what  the 
Plaintiff  has  received,  and  what  he  admits  has  been  qi^ilied 
in  the  partnership  debts,  subject  to  an  application  for  die 

whob 

(20)  2  Bro.  a  a  158.   Post,   MiddleiaH  v.  Dodtwell,  XVI, 
HugHenin  v.  Baseley^  VoLXIII,  266. 
105.  In  Uic  case  of  an  execQtor, 
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whole  or  any  part  t<y  be  applied  in  discharge  of  the  p^urtner-r 
ship  debts,  as  the  Court  shall  think  proper. 

I  go  this  length  upon  the  ground  of  gross  fraud  (30  ). 


(ao)  Post,  Jervis  v.  White, 
Vol.  VII,  413.  Receiver  on 
affidavit  before  answer,  Lloyd  v. 
Passingham,  XVf,  59.  Duck- 
worth T.  Trafford,  XVIII,  283. 


Metcalfe  v.  Pulvertoft,  1  Vet.  ^ 
Bea,  180.     Brodie  v.  Barry, 

3  ilfer.  005.    Scott  Becker, 

4  Price,  340.  '  See  the  note, 
2  Swanst.  138. 


Jerti^ 
Whit*. 


1802. 

CURTIS  V.  PERRY.  Marcketk 

and  lOtk. 

J£ENRY  NANTES  and  Richard  Muilman  French  Chiswell    Ships  pur- 

carried  on  business  in  London  in  partnership  as  mer-  chased  by  one 

chants,  under  the  firm  of  Richard  Muilman  and  Company*  Partner  held 

In  1796  Nantes  purchased  several  sh}ps;  the  sales  of  which  *^^^*^'^|^ 

were  duly  registered  under  the  Act  of  Parliament  (31 )  as  the  i^^^ 

sole  property  of  Nantes.  On  the  8d  of  February,  1797,  Chis-  ditori  after  his 

well  died;  and  on  the  11th  of  the  same  month  a  Commission  bankruptcy 

of  Bankruptcy  issued  agaimt  Nhntes,  *as  the  surviving  part-  p^,^^^aDdthe 

ner.    The  Plaintiffs  Curtis  and  Clarke  had  in  1796  supplied  -"death 

some  of  the  ships,  purchased  by  Nantes,  with  biscuit ;  other  ®^  other. 

Plaintiffs  had  supplied  other  sea  stores;  and  some  as  ship  ^^^^ 

camstances; 

builders  had  become  creditors  in  respect  of  the  ships.  particularly 

Under  an  order  made  in  the  bankruptcy  the  Plaintiffib  Registry 
proved  their  debts  upon  the  separate  estate  of  Nantes:  but  being  made  in 
a  claim  being  set  up  by  the  joint  creditors  to  the  ships,  as  the  name  of 
being  the  property  of  the  partnership,  the  bill  was  filed ;  pray-  ^®  partner 
ing,  that  they  may  be  declared  to  be  part  of  the  separate  ^°*J«^**d  bo- 
estate  of  Nantes,  and  applied  in  payment  of  the  Plainti£&  * 
• ,       ,  eonlinued  for  a 

and  the  other  separate  creditors.  purpose  that 

would  hare 

The  Defendants,  the  assignees  under  the  Commission,  by  prevented  any 
their  answer  admitting,  that  the  contracts  and  engagements  claim  of  the 
with  respect  to  these  ships  were  in  the  single  name  of  Nantes  ^^^^  •  ^'z*  a 
stated  that  Nantes  purchased  the  ships  without  the  knowledge  "P^" 
of  his  partner;  and  being  desirous  of  concealing  the  trans-  ^^^^ 

action 


(31)  Stat.  20  Geo.  IIU  c.  00.  s.  17* 
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1802.       action  from  him  roistered  them  in  bis  own  name ; .  except  one^ 
Curtis      ^^^^^       registered  in  Ae  name  of  Jansan,  a  clerk  of  the 
v.         partnership;  but  that  the  purchase  and  outfit,  though  not 
'  t^RRT.     entered  in  the  books  of  the  partnership,  were  taken  out  of 
the  partnership  funds.   In  January  1796  Nanies  finding  it 
impossible  to  conceal  the  transaction  from  his  partner  gate 
him  a  list  of  the  ships,  in  which  he  was  engaged ;  and  in  con- 
sequence of  such  disclosure  the  ships  were  brought  into  the 
partnership  account ;  and  the  disbursements  on  that  account; 
were  paid  out  of  tlie  partnership  money  on  the  13th  and  14ch 
o£  January,  1796 :  but  Mr.  Chiswell  being  a  Member  of  Par- 
liament and  liable  to  penalties,  if  the  ships  were  employed  in 
the  service  of  Government,  as  some  of  them  were,  the  re- 
gisters were  continued  in  the  names,  in  which  they  had  been 
registered.    The  earnings  of  the  ships  were  afterwards  re- 
ceived by  3f«e&9iait  and  Company ;  and  placed  to  the  aocoont 
of  the  ships  in  the  partnership  books ;  and  the  subsequent 
expences  were  paid  by  Muihnan  and  Company,  and  placed 
to  the  debit  of  the  same  accounts.    They  also  stated  bilb 
drawn  on,  and  paid  by,  the  partnership  in  1796  and  the 
beginning  of  1797,  on  account  of  supplies  for  the  ships  by 
Qome  of  the  Plaintiffs. 

Evidence  was  produced  by  the  Plaintiffs,  th&t  Nantes  acted 
as  sole  owner;  that  he  was  made  debtor  for  the  provision 
'  I  *  74i  ]  supplied  *by  the  Plaintiffs,  Curtis,  in  1796;  that  it  is  usual 
to  debit  the  owners,  if  their  names  are  known ;  that  the  cq>- 
tains  are  sometimes  named;  but  generally  not,  where  the 
owners  are  known. 

For  the  Defendants  a  clerk  of  the  partnership  proved,  that 
he  gave  all  the  orders  for  the  ships  to  the  tradesmen  in  the 
name  of  Mutlnian  and  Company,  as  well  prior  to  the  31  st  of 
January,  1796,  as  afterwards.  It  was  also  proved,  that  all 
the  ships  were  in  the  beginning  of  1796  entered  in  the  part- 
nership books  OS  jodnt  property,  and  always  considered  so 
from  that  time.  Receipts  given  by  some  of  the  Plaintiffi  to 
the  partnership  Were  also  produced. 

'  The  Plaintiffs*  books  were  offered  in  evidence ;  containing 
entries,  sometimes  making iVait/e^  debtor;  sometimes  the  ships 
and  owners,  without  names;  sometimes  the  ships  and  captains: 
but  that  evidence  was  rejected. 
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The  Lord  Chancellor  directed  an  inquiry  to  be  niade  at  ld02'. 
the  Custom  House,  to  see,  who  were  considered  the  owners  Curtis 
^ere:  but  it  proved  fruitless:  the  owners  not  being  named  9. 
in  the  entries  or  certificates  granted;  and  no  oath  being  Ferrt. 
necessary  except  in  the  instance  of  a  bounty  or  a  drawback; 
and  then  it  may  be  made  by  shippers  of  goods,  agents,  or 
clerks. 

The  Solicitor  General^  Mr.  Richards^  and  Mr,  Martin^ 
for  the  Plaintifls. 

The  register  is  conclusive  as  to  the  legal  title.  No  dif- 
ference arises  from  the  circumstance,  that  the  possession  is  in 
the  Defendants;  which  in  substance  will  not  be  disturbed: 
fbeir  possession  being  referred  to  their  respective  titles,  as 
assignees  of  the  joint  and  separate  estates.  If  Chiswell  had 
claimed  the  property  in  these  vessels,  this  Court  would  not 
have  interfered;  nor  any  other.  The  answer  would  have 
been,  that  the  possession  was  for  the  purpose  of  a  fraud  upon 
an  Act  of  Parliament :  in  which'  case  the  maxim     potior  est 

conditio  defendentis "  prevails  at  law  and  in  this  Court. 
That  fortifies  the  objection  from  the  registry  in  the  name  of 
Nantes  only.  The  same  objection  hoMs  notwithstanding  Chis" 
welTs  death.  It  is  impossible  to  inquire  into  this  transaction 
lirithout  discovering  the  illegal  purpose :  to  which  the  Court 
will  give  no  assistance.  Whatever  therefore  is  by  legal  evi- 
dence  proved  to  be  the  separate  property  of  Nantes  must  be 
^  considered  and  divided  as  such.  The  oath,  which  must  be  [  ^74S  ] 
tnade  by  all  the  proprietors,  was  made  hy  Nantes  only.  Thb 
Court  win  make  the  same  construction  upon  the  policy  of  the 
act ;  and  will  not  raise  a  trust  in  favour  of  a  person,  who  within 
the  intent  of  the  act  could  not  be  the  owner:  Hibbert  v. 
MoUeston (32).  The  two  classes  of  creditors  having  equal 
iesquities,  the  Court  will  not  deprive  either  of  the  legal  -  pre- 
ference. Chiswell  not  only  did  not  comply  with  this  Act  of 
Parliament,  but  did  every  thing  to  evade  it  for  the  purpose 
of  defeating  another  Act  of  Parliament,  commonly  Called  the 
Contractor's  BiQ.  Since  the  case  of  RoUeston  v.  Hibbert 
another  Act  of  Parliament  (33)  has  been  passed,  to  meet  the 

doubts 

(32)  ZBpo.  C.  C.  571.  ZTerm      (33)  Stat  34  Ceo.        c.  68« 
Rep.  40(1.  $.  14. 


lit 
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1802.  doubts  expressed  in  that  case^  whether  parol  contracts  Hugbt 
CURTIS  entered  into ;  which  would  in  this  Court  efiectuaUy  bind 

^  the  property.  That  cannot  now  exist.  .  Camdem  v.  ifmfcr- 
PWBT.  son{S4})f  in  which  Lord  Kenyan  allqde^  to  the  reason  of 
lASitii  Thurlow^^  decree  in  Hibbert  y»  JRoUestan,  shews  the 
stricj;  construction  put  upon  the  act ;  for  that  was  a  case,  aoC 
of  fraud,  but  mistake.  A  corrupt  consideration  will  not  siq^ 
port  a  contract  or  a  trust.  The  circumstance  of  hardship  it 
not  sufficient  to  prevail  against  these  acts:  Westerddl  t. 
Dale{d5).  The  mere  act  of  a  partner  drawing  out  more 
than  his  share  of  the  profitsfi  and  investing  it  in  propeftjr, 
gives  no  lien. 

Mr.  Mansfield^  Mr.  Alexander ^  and  Mr.  Stanley,  ,  for  die 
Defendants. 

Upon  the  circumstances  these  Plaintiflb  are  not  separslQ 
creditors :  if  they  are,  they  have  no  right  against  this,  con- 
sidered as  joint  property.  There  is  evidence,  that  all  orden 
for  the  repair  and  supplies  of  these  ships  were  given  in  the 
name  of  the  house.  The  act  has  left,  open  this  question; 
and  it  was  so  considered  by  Mr.  Justice  Butter  in  SoUesim 
v.  Hibbert  \  whether  there  may  not  be  an  implied  trust  hj 
operation  of  law  as  to  the  ownership,  where  the  purchase  wai 
made  with  joint  property ;  like  a  trust  by  operation  of  law, 
notwithstanding  the  Statute  of  Frauds  (36) ;  as  if  the  ship  had 
been  purchased  with  the  money  of  another.^  No  misdnef 
intended  to  be  provided  for  by  the  act  can  arise  from  thk 
If  one  partner  chooses  to  employ  the  partnership  fund  in  a 
[  *  743  ]  certain  branch  of  trade,  there  is  certainly  a  strong  *  equi^  fiif 
the  other  to  call  on  him  to  bring  the  whole  into  the  partner? 
ship*  ChisweU*  therefore,  if  living,  might  succeed  upon  die 
ground,  that  these  ships  were  purchased  with  the  partnersUf 
iund.  The  argument  from  the  contractor's  bill  might  have 
been  used,  if  CAUweU  had  called  for  the  share  of  the  profits; 
but  has  nothing  to  do  with  this  question :  neither  has  the  cut 
cited;  the  principle  of  which  is,  that  the  party  had  taken  4 
bill  of  sale  illegal  within  that  act«  How  can  these  be  cam* 
sidered  as  separate  creditors,  upon  the  evidence,  that  the 

orders 

(34)  6  Term  Rep.  B.  R.  709.        (36)  29  Char.  II.  c  3. 

(35)  7  Term  Rep.  B.  R.  300. 
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orders  were  given  in  the  name  of  the  partnershipi  and  the 
receipts  given  by  these  very  Plaintiffs  to  the  partnership,  and  Curtis 
bills  drawn  and  paid  by  the  partnership  on  that  account?  With  v. 
respect  to  the  joint  creditors  the  ships  are  joint  property. 
They  can  know  nothing  of  the  registry,  &c.  They  give  credit 
according  to  the  apparent  property  of  the  house ;  part  of 
which  these  ships  were.  In  the  bankruptcy  of  Shakeshaft^ 
Stirrup,  and  Salisbury  {'S7\  it  was  decided,  that  wherever 
the  property  is  in  possession  at  the  bankruptcy,  it  should 
considered  the  property  of  the  two,  or  the  three,  or  the  sepa- 
rate property,  or  that  of  the  house.  So,  if  there  is  a  debt 
due  by  one  partner  only,,  yet  if  it  has  been  transferred  into  -the 
partnership  debts,  and  the  house  has  been  in  the  habit  of 
charging  the  partnership  with  interest,  so  as  to  shew,  that  it 
was  to  be  considered  as  due  from  the  partnership,  and  no( 
from  the  separate  partner,  in  administering  the  affairs  of  the 
bankruptcy  that  shall  be  considered  as  due  from  all  the  part« 
ners.  This  is  therefore  to  be  determined  upon  the  principles 
mid  rules  usually  prevailing  in  bankruptcy.  Analogous  cases 
may  be  put  upon  the  Statute  of  James  I.  (S8).  It  does  not 
follow,  that,  though  the  property  belongs  to  one,  they  can  con- 
sider themselves  separate  creditors,  when  the  interests  of  third 
persons  come  in  question :  the  credit  given  being  joint.  Th^ 
distribution  ought  to  be  among  the  joint  creditors  in  respect 
of  the  visible  ownership :  the  property  upon  the  act  of  James  L 
being  joint,  as  between  the  two  classes  of  creditors;  with  re» 
ference  to  whom  the  question  is  very  different  from  what  it 
would  have  been  between  ChisweU  and  Nantes.  Can  this 
Navigation  Act  repeal  that  Statute?  The  object  was  to  ascer<v 
tain,  who  are  the  owners;  while  the  ship  is  navigated  as 
SrUish.  The  policy  of  the  act  does  not  apply  to  the  case  of  a 
^bankruptcy;  making  an  immediate  sale  necessary;  which  [  *744  ] 
must  be  to  British  subjects.  The  visible  owner  within  the  act 
of  King  James  is  he,  who  does  public  acts  with  jrespect  to 
the  property. 

The  Solicitdr  General,  in  Reply* 
One  joint  receipt  produced  is  not  on  account  of  any  of  these 
ships }  and  there  is  no  doubt,  there  were  partnership  transact 

tions, 

(37)  Ante,  m  Posi^  VoL  Xf ,      (38)  SM.  SI  J^mei  I,  c/ 10. 
414.  s.  Ih 


Curtis 
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iQ02.       Hons.   The  answer  admittingy  that  all  the  contracts  and  en* 
gagements  were  in  the  smgle  name  of  Nantes ,  as  sdle  owner, 
how  could  the  Plainti£&  expect  to  be  compelled  at  the  hearing 
Pbrry.     to  prove  theb  right  as  separate  creditors,  and  to  meet  die 
evidence  from  these  receipts  ?  If  by  express  contract  credit  k 
given  to  two,  yet  the  creditor  has  a  right  to  look  to  the 
title ;  and  has  a  right  to  sue  the  person,  having  the  aeparite 
property ;  according  to  what  Lord  Mansfield  »kys  in  Jtick  v. 
Coe  (  39)  as  to  the  treble  security ;  one  of  which  is  in  respect 
of  the  legal  ownership,  having  the  personal  security ;  which  ii 
not  prevented  by  the  express  contract.    If  an  action  had  been 
brought  against  Nantes  in  the  life  of  CJUsweU^  could.a  pkn  in 
abatement  have  been  put  in  under  these  circumstances:  NaMet 
having  the  registry  in  his  own  name,  and  all  the  legal  do- 
cuments of  the  property?  The  bankruptcy  makes  a  very  ooo- 
siderable  question  here:  so  also  may  the  death  of  the  party. 
The  law  has  not  gone  the  length,  that  specific  effects  fimn- 
dulendy  purchased  by  one  partner  with  the  partnership  pro- 
perty may  be  followed.   The  visible  ownership,  as  far  a9  it 
goes,  is  ui>on  the  circumstances  with  Nanies.    After  the  dis- 
covery by  ChisweU  of  the  fraud  committed  by  Nantes  in  tius 
application^  of  the  partnership  property  the  visible  ownersiiip 
remained  preciiiely  the  same;  and  farther,  the  registry  wis 
continued  in  the  name  of  Nantes  for  the  fraudulent  purpoee 
of  defeating  the  Contract  Act.    If  NaiUes  had  become  a  bank- 
rupt, the  answer  to  a  chum  by  CAim^  would  have  been  the 
Statute  oi  James  I. ;  which,  as  far  as  it  apiplies,  is  with  the 
Plaintiffs.    The  equities  are  equal ;  and  then  this  Court  will 
not  interfere  without  some  particular  circumstances. 

Lord  Chancellor. 
The  first  question,  whether  these  Plaintiffs  are  aepante 
creditors  is  easily  disposed  of.   It  is  not  contended,  that  all 
[  *  745  ]     the  Plunti£&  are  joint  creditors:  and  one  separate  ♦creditor 
may  maintain  the  bill  on  behalf  of  himself  and  all  other  sepa- 
rate creditors;  and  there  is  one. 

The  principal  question  is^  whether  these  ships  are  joint  or 
separate  property.  As  to  the  former  of  these  Acts  of  Psr- 
Hament  it  is  enough  to  say,  the  Legislature  had  in  view  a  par* 

ticiihr 

Onop.  636.   8eo  7  Term  B^.  312. 
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ticuiar  policy.  The  Court  is  to  coHect,  hy  what  meftns  they 
meant  to  enforce  it;  and  if  that  can  be  collected,  the  duty  of 
the  Court  is  to  give  that  construction  to  the  Act,  that  will 
enforce  the  means.  The  Act  is  founded  upon  this ;  that  it  is 
wise  and  politic,  for  the  purpose  of  giving  encouragement  to 
BritUh  ownership  and  ships  BritishA}\x\tf  that  there  shall  be 
this  registry ;  and  to  effect  that  policy  it  has  been  thought 
necessary,  that  upon  every  transfer  of  the  ship  there  should 
be  some  document  of  that  transfer,  to  enable  you  to  trace  the 
ship  through  its  ownership  and  connections  from  first  to  last; 
to  ascertain,  whether  she  has  been  ever  wholly  or  partly  owned 
by  foreigners ;  and  her  construction  and  repairs  in  a  British 
or  a  foreign  port.  For  this  purpose  the  Stafute  has  prescribed 
the  ibrm ;  and  particularly,  that  the  Certificate  of  the  registry 
shall  be  recited  in  terms.  Shortly  afterwards  the  case  of 
Hibberi  v.  RoUeston  occurred;  when -it  was  conceived^  that 
the  party  taking  the  transfer  had  an  equitable  interest,  though 
no  legal  property,  the  directions  of  the  Act  not  being  pur- 
sued ;  and  that  an  equity  arose  to  have  the  title-deed  re- 
formed (40).  It  was  compared  to  the  case  of  a  bargain  mi 
sale  without  enrolment;  ki  which  this-  Court  would  compel  the 
vendor  to  make  a  good  title.  On  the  other  band  it  was  coBr 
tended)  that  the  policy  of  the  Act  required,,  in  a  case,  where 
the  title  was  to  be  acquired  by  the  contract  of  the  party^  n^t 
implied,  which  was  not  carried  into  execution  precisely  acr 
cording  to  the  terms  of  the  Act,  that  this  Court  should  not 
interpose.  This  was  one  of  the  cases,  in  which  Lord  .Thurlaw, 
v^hen  resigning  the  Great  Seal,  sent  his  decree  to  the  Re^ 
gister,  without  assigning  any  reasons  r  but  I  know,  his  Lord- 
ship's opinion  was,  as  Lord  Kenyan  has  intimated,  that  he 
could  no  more  reform  the  title,  where  the  interest  was  deK 
rived  under  the  party's  own  act  and  contract,  not  executed 
in  the  terms  of  the  Statute,  than  he  could  reform  an  annuity 
deed,,  not  according  to  the  Annuity  Act  (41 ). 

-  (40)  See  post,  Mentaer  v.  Gil-    Bwm,  1  Jac.^  Walk.  378.  ATtrA* 


1802; 
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lespie.  Vol.  Xf,  621.  Speldi  v. 
Leohmere,  XII I,  588.  Ek  parte 
Yailop,  XV,  CO.  Ex  parte 
Himghian.  XV II,  25t.  Tkomp- 
SOU  V.  Leake,  Tkompson  v.  Smitk, 
I  Madd.  39,  305.  Brewster  v. 
Clarke,  2  Mer.  75.     Ex  parte 


ley  V.  Bodgeen,  1  Barm.  Sc  Crem. 
58». 

(41)  Stat.  17  Geo.  Ill,  c.  26, 
repealed  by  stat.  53  Geo,  III, 
c.  141.  See  tke  note,  ante, 
V6I.II,36. 


In  Ibe. 
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Curtis 
PteRt. 


Whether  the 
Ship  Bagislrjr 
Aoto,  MCfeo. 
HL  and  34 
flbo.  III.  have 
any  effect  apon 
tnwtA  implied 
•r  araing  by 
operation  of 
law,  QiMrr« 


Camden  v.  Anderson  followed  that  case ;  and  I  was  a  good 
deal  struck  with  it ;  for  it  went  this  length.  The  dedaratkm 
must  necessarily  aver^  in  whom  the  interest  b ;  and  they  aver- 
red, it  was  in  four;  and  proved,  that  the  registry  was  in  the 
-name  of  two  only;  and  the  Court  of  King's  Bench,  which  has 
gone  to  the  thinnest  interest  to  support  a  policy  of  insorancei 
held,  that  the  averment  was  not  substantiated  by  the  fret 
That  case  therefore  very  strongly  confirms  Hibberi  y.  Rot- 
lesion.  But  it  must  be  remembered,  the  two  parties  daiming 
to  be  partners  claimed  by  their  own  act;  where  their  contract 
and  title  were  not  according  to  the  terms  of  the  Act.  The 
ease  then  requires  this ;  that  if  a  man  enters  into  a  partDe^ 
ship,  where  one  t>f  the  articles  is  a  ship,  there  must  be  a 
new  registry.  The  occasion  of  the  second  Act  (43)  was  the 
doubts  thrown  out  in  Rotteskm  v.  Hibberi;  and  the  policy  of 
the  fimner  Act  was  thought  so  material  to  the  interests  of 
this  country,  that  a  declaratory  clause  (.43)  was  put  in  die 
second  Act  in  direct  opposition  to  those  doubts. 

I  desire  it  to  be  distinctly  understood,  that  I  give  no  opinioa 
whatsoever  upon  the  effect  of  those  two  Acts  of  Parliammt  ii 
eases  of  trusts  implied  by  law  (44),  and  not  arising  out  of  aa 
act,  in  which  the  contracting  parties  join.  It  is  unnecessarj 
to  say  any  thing  upon  that  farther  than  that  in  a  great  variety 
of  cases  the  interests  of  mankind  would  require  the  Court  to 
consider  long,  before  they  should  say,  those  Statutes  woidi 
pMvent  trusts  implied  or  arising  by  operation  of  law.  Bnt  ia 
this  instance  I  am  relieved  from  any  necessity  of  determinkig, 
either  that  the  cases,  that  have  been  decided,  are  right,  or  of 
considering,  what  ought  to  be  the  decision  upon  that  sort  of 
ease,  which  I  have  just  noticed;  for  it  is  perfectly  clear,  thai; 
if  this  is  to  be  considered  as  a  question  between  Ckiswell  sad 
Nanies,  the  former  could  not  be  heard  to  say,  he  had  any 
interest  in  these  ships.  I  do  not  go  up<m  the  circumstanoe, 
how  Nanies  got  the  money,  with  which  be  purchased  them; 
whether  it  was  ChisweWs  money,  possessed  by  contract  widi 
him,  or  by  fraud;  or  whether  he  laid  out  that  specific  monej 
in  this  purchase.   He  did  acquire  these  ships  in  his  own 

individual 

,  (42)  Stat  34  Geo.  Ill,  c.  68.     hp.  Vol.  XV,  60,  and  tht  iota, 

(43)  Sect  14.  71. 

(44)  See  post,  JSc  parie  Faf- 
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individual  person;  and  VKisweU  to  effect  the  purpose  he  1803. 
had  must  be  understood  to  have  agreed,  that  Nantes  should  cruris 
be  apparently  ^the  sole  owAer.   The  reason  for  waiving  any 
right  ChUweU  had  in  consequence  of  the  manner,  in  which  Pbrrt. 
Nanies  made  this  purchase,  the  object  of  keeping  the  ships     [  ^747  ] 
roistered  in  the  name  of  Nanies^  was,  that  a  profit  might  be 
made  by  the  employment  of  them  in  contracts  with  Govern- 
ment ;  and  ChisweU  was  a  Member  of  Parliament ;  who,  the 
law  says,  shall  not  be  a  contractor.    The  moment  the  pur- 
pose to  defeat  the  policy  of  the  law  by  fraudulently  conceal- 
ing, that  this  was  his  property,  is  admitted,  it  is  very  clear^ 
he  ought  not  to  be  heard  in  this  Court  to  say,  that  is  hit 
fNToperty.    In  the  case  of  a  bill  filed  to  have  a  reconveyance   Bill  for  a  re^ 
of  a  qualification  given  by  the  Plaintiff  to  his  son  to  enable  conveyance  of 
htm  to  sit  in  Parliament,  the  purpose  being  answered  (45  )k  aqo«lification 

the  biU  was  very  properly  di^sed  by  Lord  Keumn  with  ^  >° 
^  prvj^  y  jr  jrv  ^^^^  ^^^^ 

by  a  father  to 
his  son  dis- 

Then  shall  the  creditors  of  ChisweU  claim  the  benefit  ?  .  It  missed  with 
is  contended,  that  they  shall,  by  the  operation  of  the  Statute  costs* 
of  James  I :  these  ships  having  been  in  the  order  and  dis- 
position of  Cliuwell  and  Nantesi   For  that  purpose  they  must 
be  so  at  the  time  of  the  bankruptcy.    If  that  was  true  in  iOict, 
possibly  the  argument  might  be  sustained  (46).    In  the  case  of  Partnership 
Shakeshaft^  Stirrup^  and  SaU&bmry^  all  three,  being  manu-  of  three  ma^ 
facturers  in  Lancashire^  sold  their  goods  in  Landom  in  the  nufacturcrs  in 
names  ot  Shakeshaft  and  Stirmp  only.  A  credit  was  therefore  I^f^MMsUrewAA 

lusquired  by  them  as  three  m  Lancashire  and  two  in  London,  SO^^ ^ 

London  nr  ikm 

^hich  affected  the  distribution  of  Aeir  property  in  tmnk-  ^^^^ 
ruptcy(47  ).   It  might  be  therefore  contended,  that  whfere  oqIj.  upon 
the  order  and  disposition  was,  there  the  property  as  among  their  bank* 
the  creditors  should  be  taken  to  reside  at  the  bankruptcy,  raptcy  as 
But  in  this  instance  it  b  not  true  in  fact;  and  it  is  hardly  among  their 

possible  creditors  the 
property  wa» 

(45)  See-  Plaiamone  v.  Staple,    Walk*  378.  Kirkky  v.  Hodgson^  [^^j^  |^  |^ 
Coop.  250.  Brahenbury  v.  Bra^   1  Bam.  Sf  Crtu.  588.  where  the  or- 

kenbunj,  2  Jac.  ^  Walk.  391,  (47)  Post,  Exparte  St.Barhe^  der  and  dis- 
395.  V  Vol.  XI,  413;  see  the  note,  position  was  at 

(4^  Ex  parte  Bum,  1  Jac.  Sf   415.  the  time  of  the 

bankraptcy, 

according  to  Statute  of  21  James  I.  c.l9«  s.  11* 


747  . 


CASES  IN  CHANCERY.  " 


1602. 
Curtis 

V. 

Pbrrt. 


[  •748  ] 


possible  it  should ;  for  the  circumstance,  that  the  bankruptcy 
happened  so  soon  after  the  death  of  ChUu^U,  does  not  vary 
the  case.  The  creditors  thought  proper  to  carry  in  the  bib 
for  furnishing  the  ships  in  the  name  of  both.  But  that  is  not 
decisive :  the  house  being  in  great  repute ;  and  the  bills  being 
so  carried  in'  to  them  rather  as  living  together.  As  to  the 
books,  no  evidence  can  be  received  by  them.  As.to  ibt 
visible  property  and  ownership,  the  purpose  of  CUsweB  re- 
quired it  to  be  in  Nantes  alone.  The  registry  was  In  bit 
single  name;  and  he  alone  made  the  agreements  with  die 
masters  and  sailors ;  and  though  the  inquiry  I  directed  has  not 
produced  all  the  effect,  it  has  established,  that  nothing  cin 
be  produced,  attributing  the  ownership  of  these  vessds  to 
Chiswell.  The  persons,  ^  on  whose  behalf  the  contracts  were 
made,  are  described  generally  as  owners ;  and  Ntmies  acting 
solely,  the  weight  of  the  evidence  is,  that  the  ownership  and 
disposition  with  the  world  was  in  Nantes  only.  Another  cir- 
cumstance is,  that  in  fact  the  ownership  must  by  the  previous 
death  of  ChistfieU  b^  with  Nantes  only  at  the  tiine  of  die 
bankruptcy.  Nothi'i2g  of  trust  for  himself  and  C/uMwett  occmt 
in  this  case. 


Therefore  without  carrying  the  authorities  farther,  or  &^ 
ther  confirming  them,  or  inquiring  into  the  eflfect  of  any  trust 
arising  by  operation  of  law  as  to  these  acts,  I  am  of  opinioB, 
that  jkhe  legal  property  is  in  Nantes;  and  there  was  no  viabk 
ownership  in.  any  one  else,  making  it  just,  that  this,  wbkk 
was  sepai:ate  property  between  the  partners,  shall  not  be 
separate  property  between  their  creditors.  This  therefore  ii 
separate  property;  and  to  be  distributed  as  such* 
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ALSA6ER  V.  ROWLEY.  MarchUth, 

TTTT^     .  1  ,  13th,  and  16th. 

HE  circumstances,  under  which  this  bill  was  filed,  are  general 

stated  in  a  former  report  (48).  principle,  on 

The  cause  coming  on  for  hearing  was  argued  very  fully  which  a  debtor 

upon  the  circumstances,  as  to  the  demand  set  up  by  the  De-  ^  esUto 

fendant  Johnson ;  and  a  great  deal  of  evidence  was  produced  ^ 

on  both  sides;  upon  which  it  was  contended  for  the  Plaintiffs,  ™*  ,^  f  .  ^ 
li.  .     It    .      ,  ,  ,   ^  ,  fendant  to  a 

that  collusion  between  the  executors  and  Johnson  was  es-  ^ 

tablished ;  that  the  proceeding  before  the  arbitrator,  under  ^{^q^  ^^^[^ 
which  the  sum  of  1175/.  9s.  S^c/.  was  awarded  as  due  to  duary  legatee 
Johnson,  was  a  mere  pretence ;  the  charges  being  admitted  against  the  ex- 
without  any  investigation  in  consequence  of  the  collusion  of  cculor,  unless 
the  parties;  and  the  attention  of  the  arbitrator  liot  being  coUasion,  in- 
directed  to  the  real  object  of  the  inquiry.  vcncy,  or 

^  some  special 

Mr.  Mansfield,  Mr.  Richards,  and  Mr.  Johnson,  for  th^  [  -^applies 
Plaintiffs,  also  insisted  strongly  on  the  peculiar  character  an4.  equally  to  the 
duty  of  Johnson,  as  attorney  and  confidential  agent  to  the  case  of  a  cre- 
two  Mrs.  Alsagers.  ditor  over-paid 

by  the  exe- 

.  Mr.  RomiUy  and  Mr.  Fonblanque,  for  the  Defendant  Jb/zn^  ^^^^ 
ion,  insisting,  thait  the  collusion  was  not  made  out,  and  insol-  ^^^^  ^^^^  ^^^^ 
vency  in  the  executors  not  being  suggested,  relied  on  Utlerson  circum- 

Mair  (  49  )  and  the  other  cases  of  that  class,  as  authoritie3,  stances  of  sus- 
that'  the  Defendant  Johnson  was  improperly  made  a  party  tp  picion,  particu- 
this  bill ;  that  if  the  residuary  legatee  can  file  such  a  bill,  1"^^^  attending 
every  creditor  and  every  pecimiary  legatee  may;  that  this  is  ^®  charac- 
by  the  circuity  of  a  bill  in  equity  getting  a  re-examination  at 
law  of  that,  which  has  finally  failed  at  law ;  and  the  utmost  ^^j.^^'^  j 
amount  of  the  case  is  a  devastavit  in  the  executors;  with  conBdential 
which  the  Defendant c/bAn^oii  has  nothing  to  do.  ,  agent  to  the 

— — —  ^  testatrix,  an 

(48)  Reported  ante,  Vol.  IV,    Boran  v.  Simpstm,  Vol.  IV,  651.  issue  was  di- 
by  the  name  of  AUagerv.    Traughton  v.  Binkek,  ante,  573.  rected. 

Joknsm,  upon  an  Exception  to  Elmslier.M'Aulaff^  2Bro»  C.C. 
the  Master's  Report,  that  the  624.  Isaac  v.  Humpage,  3^Bro. 
Answer  of  the  Defendant  John-  C.  C.  468.  Ante,  Vol.  I,  427. 
AMI  was  impertinent.  Burravghs  v.  Elton,  post,  Vol. 

(49)  Ante,  Vol.11,  95,  and   XI,  29. 
the  note,  96.   4  Bro.  C.  C.  270. 

Vol.  VI.  3  E 
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Lard  Chancellor. 
The  established  rule  of  the  Court  is  certainly,  as  it  has 
been  argued  upon  Utterson  v*  Mair  and  the  other  cases,  that 
in  ordinary  cases  a  debtor  to  the  estate  cannot  be  made  a 
party  to  a  bill  against  the  executor :  but  there  must  be,  as 
tiie  cases  express  it,  collusion  or  insolvency.  That  very  prin- 
ciple admits,  that,  if  there  is  solvency,  die  executor  miot 
pay:  if  there  is  collusion,  both  are  liable.  As  to  coflusian, 
I  have  a  manuscript  ease,  a  note  of  Mr.  Brown,  a  consider- 
able practiser  in  this  Court  formerly;  and  it  is  confirmed  by 
Lord  HardwicJce^s  note ;  which  I  also  have.  The  case  is 
Beckley  Dorringfan,  the  12th  of  December ,  1737;  and  is 
a  material  authority  with  reference  to  Utterson  v.  Mair  and 
the  other  cases.    The  note  is  this  :  . 

One  of  two  residuaty  legatees  brought  his  bill  against  the 
•*  executor  and  the  other  residuary  legatee  and  a  debtor ;  sug- 
"  gesting  no  fraud ;    nor  suggesting  any  negligence  in  the 
"  executor.    The  bill  was  dismissed  as  against  tiie  debtor  at 
^  the  Rolls.    Upon  appeal  the  Zror^  Chancellor  said,  there 
is  no  doubt,  this  is  an  improper  bill  as  against  the  debtor. 
[  •750  ]     <«  It  cannot  be  without  a  *  special  case:  for  there  can  be 
regularly  no  suit  against  the  debtor,  but  by  the  executor; 
^  who  has  the  right  both  in  law  and  equity.    If  he  even  re? 
"  leases,  and  is  solvent,  neither  a  creditor  of  the  testator  nor 
"  a  residuary  legatee  can  bring  any  bill  against  that  debtor. 

There  must  be  collusion  or  insolvency,  or  some  special  case ; 
**  otherwise  it  would  overthrow  all  the  law  relating  to  devas- 
tavits  and  the  rights  and  property  of  executors.    The  Court 
"  will  interfere,  if  ther^  is  such  special  case  ;  as  collusion  or 
insolvency ;  and  then  the  bill  may  be  brought  against  both 
"  the  debtor  and  the  executor.    But  here  this  bill  b  not 
"  founded  upon  any  special  case ;  and  there  must  be  a  special 
**  case :  or  otherwise  the  bill  is  inconsistent  with  the  general 
rules  both  of  Law  and  Equity."  , 

Lord  Hardwiclie  there  in  the  judgment  does  not  state  any 
thing  as  to  negligence.  That  is  in  the  argument  by  the 
Counsel;  and  in  Newland  v.  C/uintpion  (50)  delay  in  the 
representative  is  also  stated  as  one  of  the  special  cases,  as 
well  as  collusion :  but  no  notice  is  taken  of  the  former  in  the 

judgment 

(50)  1  Ve$.iM. 
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judgment.  If  the  general  principle  will  not  allow  yop  to  Inring 
9.  bill  against  both  the  executor  and  a  debtor  ia  the  giveii 
case,  jthe  same  principle  will  apply  to  the»  case,  where  you 
bring  a  bill  against  the  executor  and  a  creditor  improperly 
paid  4)y -the  executor :  that  is,  that,  if  there  is  no  .collusion^ 
or  special  case,  if  the  executor,  is  not  insolvent,  he*  stands 
the  middle  man,  responsible  to  the  residuary  legatee  for  the 
property,  misapplied  by  paying  a  man  as  a  creditor,  who  was 
not  a  creditor,  as  in  the  other  case  for  the  property  outsteuMU 
ing  in  a  debtor. 

.  These  principles,  connected  with  the  circumstances  ap« 
pearing  in  «this  case,  would  enable  the  Court  to  reach  the 
executors,  if  it  turns  out,  that  no  demand,  was  due  to  John*' 
^o»,  or  1^  less  demand  than  is  established  by  the  award.  With 
respect  to  collusion,  it  is  very  difficult  to  define,  what  that  is. 
I  agr^,  it  is  not  necessary,  that  the  parties  should  talk  over 
the  matter  in  a  room,  as  they  appear  to  have  done  in  this  ih«- 
stance  at  Congletgriy  in  order  to  settle,  what  demand  ought  to 
be  made  againt  the  estate ;  but  collusion  must  depend  upon  all 
the  circumstances;  and  where  a  creditor  ^  seeks  to  appropriate 
to  himself  the  advantage  arising  from  the  too  great  facilities  the 
executors  may  have  given  him  to  substantiate  his  demand,  or 
too  great  readiness  in  admitting  it,  the  case  as  against  a  cre- 
ditor, before  it  can  be  said,  th^re  is  not  collusion,  must  be 
Examined  witli  very  nice  and  critical  attention ;  and  there  is 
sufficiently  grave  evidence  in  this  case  to  make  the  Court 
hesitate  long,  before  it  would  say,  there  is  not  that,  which 
this  Court  would  deem  collusion  between  these  parties. 

But  I  am  also  disposed  to  think,  the  Defendant  Johnson  will 
not  stand  in  this  case  altogether,  .as  a  mere  creditor  would  in 
any  other  given  case;  for  thers  is  avast  difference  with  re- 
gard to  his  jesponsibility.from  the  nature  and  species  of  the 
character  belonging  to  him  as  a  creditor  in  this  particular  case. 
This  is  not  the  case  of  a  person  supplying  goods  to  the  tes- 
tatrix, iii  which  he  says,  he  has  a  right  to  charge  what  he 
thinks  proper,  putting  himself  in  an  adverse  situation  with 
the  person,  with  whom  he  is  dealing.  This  is  not<  a  case 
in  which  there  is  no  duty  whatsoever  upon  the  creditor.  He 
stood  io  the  lives  of  these  ladies  in  a  situation,  in  which  he 
was  as  much  bound  to  protect  them  against  himself  as  against 

3  E  2  any 


751 


CASES  IN  CHANCERY. 


Alsagbr 
Rowley. 


[  •  762  ] 


any  other  person  making  a  demand  upon  them  (  5 1 ) :  at  least  that 
has  4>een  carried  very  far  in  argument  in  this  particular  case. 
If  the  Jury  should  believe,  that  his  demand  was  only  7L,  ac- 
cording to  the  evidence  of  one  witness,  it  would  be  very  strong 
for  a  Court  of  Equity  to  say,  that  under  these  circumstipioes, 
and  considering  his  character  with  respect  to  thern^  he  did  not 
act  unconscientiously  in  stating  to  the  executors  that  demand 
to  be  above  1400/.  He  was  bound  to  represent  it  to  diem 
accurately.  I  am  inclined  therefore  in  this  case  to  think,  a 
decree  might  be  made  against  Johnson  without  entrendiing 
upon  the  principle  established  in  these  cases.  I  go  upon  this. 
The  question,  whether  any  debt  was  due,  and  to  what  e!ctent; 
has  never  been  tried  with  that  searching  attention^  with  these 
residuary  legatees  had  a  right  to  expect  from  the  executors. 
There  must  be  farther  inquiry  by  an  issue,  to  go  to  these 
points:  1st,  Whether  any  debt  is  due;  and  I  think,  it  is  im- 
possible not  to  say,  there  is;  and  it  must  enable  them  to  ex- 
amine  it  in  each  year ;  and  whether  at  the  deaths  of  these 
ladies  the  debt  of  each  ^preceding  year  continued:  so  as  to 
determine,  how  long  the  debt  has  existed.  If  the  residuary 
legatees  think  proper,  I  will  direct  an  issue>  to  embrace  all 
the  considerations  I  have  stated. 


An  issue  was  afterwards  directed. 

(51)  Gibson  v.  Ja^es,  ante,  266,  and  the  references  in  the  note, 
380. 


NAIRN  r.  PROWSE. 

'^HE  Master's  Report,  under  the  decree  in  this  cause  upon 
a  bill  by  creditors,  stated,  that  Mary  Ann  Ghtbb,  widow 
and  executrix  of  John  Glubb,  brought  in  sc  cnarge^  supported 

by 


Rolls. 
1802. 
March  Uth 
and  leth. 
The  consider- 
ation of  mar- 
riage rans 
tbrongh  the 
whole  settle^ 

ment ;  and  especially  supports  every  provision  with  regard  to  the  husband 
and  wife.  She  is  interested  in  the  provision  for  her  husband,  enabling  him 
to  provide  for  her  and  the  children  ;  and  it  is  not  affected  by  subsequent 
events,  as  the  death  of  the  wife  without  children. 

Vendor's  equitable  lien  upon  the  estate  for  the  purchase-money  lost  by 
taking  a  special  security  by.  way  of  a  pledge  of  stock.  Whether  every 
security  would  have  that  effect,  Quaere, 

Whether  the  vendor's  lien  could  prevail  against  an  equitable  mortgage 
by  deposit  of  deeds,  Qauere. 
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by  affidavits;  whereby  it  appeared,  that  filaurice  Lloyd  mar-  1802. 
ried  Hafmah  Mary  Palmer^  widow,  the  mother  of  William  jJaibn 
Vaughan  Palmer^  then  about  five  years  old;  who  from  that  „. 

.time  until  his  marriage  lived  with  Maurice  Lloyd,  as  part  of  Prowsb. 
his  family,  except  when  at  school  ;  and  was  treated  by  him 

^as  his  own  child;  and  by  a  bond,  dated  the  lOth  of  April, 
1784,  reciting  a  marriage  intended  between  William  VaughOn 
Palmer  and  Emily  Warren  Gbibb,  daughter  of  John  Glubb, 
and  that  in  consideration  of  the  portion  to  be  advanced  by 
Glubb  it  was  agreed,  that  Lloyd  should  become  bound  to 
Glubb,  that  the  heirs,  executors,  or  administrators,  of  Lloyd 
^thin  six  months  after  his  decease  pay  to  Glubb,  his  exe- 
cutors, &o.  3000/.,  to  be  placed  at  interest  for  the  purposes, 
and  subject  to  the  provisoes  expressed  in  an  indenture  of 
even  date,  Maurice  Lloyd  became  bound  accordingly, 

By  indentures  of  the  same  date,  reciting  the  intended  mar<- 
riage  and  the  said  bond,  Glubb  accordingly  covenanted  with 
JJoydy  that  he,  his  executors,  &c.  should,  as  soon  as  con*r 
▼eniendy  could  be  after  Lhyd^.s  death,  and  after  he  should 
have  received  the  3000/.  lay  it  out ;  and  pay  the  interest  to 
William  Vaughan  Palmer  for  hfe,  subject  tp  a  proviso,  de- 
termining his  interest  upon  the  event  of  his  surviving  his  in- 

; :  tended  wife,  and  having  no  issue  by  her  then  living,  or,  having 

'  issue,  the  •  death  of  all  under  twentyN>ne  and  unmarrie4 ;  [  ^753  ] 
and  after  his  decease,  in  case  she  should  survive  him,  to  pay 
the  interest  and  dividends  to  her  for  life;  and  after  tbe 
decease  of  the  survivor  to  pay,  &c.  the  principal  unto  and 
amongst  all  and  every  the  child  and  children,  equally.;  and 
in  case  there  should  be  no  child|  qr  all  should  die  under 
twenty-one  and' unmarried,  in  trust  for  the  executors,  &c.  of 
Lloyd. 

^  The  marriage  took  place  on  the  20th  of  April,  1784,  an4 
there  are  three  children ;  who,  with  their  father,  are  living : 
but  the  mother  b  dead.  It  was  admitted,  that  the  3000f. 
has  not  been  paid.  Maurice  Lloyd  died  on  the  ^  of  June, 
1796. 

By  another  bond,  of  the  same  da^e,  reciting  the  intended 
marriage,  and  that  on  the  treaty  it  was  among  other  things 
a^greed,  that  Lloyd  towa,rds  a  provision  fpr  Patme%  and  hid 
intended  wife  shouVI  pay  to  Palmer  an  annuity  of  130/.  for 

his' 
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1802k       his  lite,  or  until  Upgd  should  procure  him  an  appointment, 
^J^^^.      producing  that  income,  Lloyd  bound  hiipeelf  to  GMb  ac- 
cordingly.    That  annuity,  it  iraa  admitted,  was  paid  up  to 
Paowss.     the  death  of  Lloyd^  but  no  payment  had  been  lhade  since; 
and  no  appointment  had  been  procured  for  Palmer. 

By  indentures  of  the  same  date,  reciting  the  intended  mU' 
riage,  and,  that  it  had  been-agreed,  that  Glubb  should  setde 
1000/.  upon,  the  trusts  ^fter  expressed,  he  covenantied  with 
Maurice  Lloyd,  that  he  would  place  out  that  sum  in  their 
names,  upon  trust  to  pay  the  interest,  dividends,  &c.  to  the 
intended  wife  for  life  for  her  separate  use ;  and  after  her  de- 
cease to  the  husband  tor  life,  and  after  the  decease  of  the 
survivor  to  pay  the  capital  to  the  children  ( as  in  the  other 
indenture),  and  if  there  should  be  no  child,  or  all  should  die 
under  twenty-one  and  unmai*ried,  upon  trust  for  the  surnvor 
of  the  husband  and  wife. 

.  That  sum  was  accordingly  invested  in  1120/.  5  per  cent 
Navy  Annuities  in  the  names  of  Lloyd  and  Glubb ;  apd  'Uoyd 
paid  the  dividends  to  Mrs.  Pahner,  until  he  sold  out  the  stock 
on  the  4tji  of  February,  1786,  for  1150/.,  having  obtained  a 
powqr  of  attorney  from  Glubb ;  and  Lloyd  applied  the  money 
[  •  754  ]  to  his,  own  *  use ;  but  continued  to  pay  the  dividends  to 
Mrs.  Palmer  till  his  death. 

The  Report  then  stated  affidavits  to  shew,  tliat  Maurkt 
Lloyd  was  considerably  indebted,  and  insolvent  in  April  llSi. 
It  farther  stated,  that  he  had  on  his  marriage  with  the  mother 
of  Palmer  covenanted  to  settle  for  the  benefit  o{  Palmer  ISOOt 
4  per  cent.  Annuities ;  the  value  of  which  he  paid  to  Palmer 
on  his  attaining  twenty-one;  and  received  a  release,  dated 
the  20th  of  February,  1783. 

The  Report  farther  stated,  that  the  Defendant  AGeheU 
was  seised  in  fee,  of  estates  in  Somersetshire,  and  possessed  of 
leasehold  premises  for  terms  of  ninety-nine  years,  determinable 
on  lives ;  and  by  indentures,  dated  the  5th  of  June,  1795, 
Michell  agreed  to  convey  to.  Maurice  Lloyd,  his  heirs,  exe- 
cutors, &c.  the  said  estates  on  or  before  the  24th  of  Vior 
instant ;  and  Lloyd  agreed,  that  in  consideration  of  such  con- 
veyance he  would  on  or  before  the  said  34th  of  June  transfer 
into  the  name  of  the ^aid  Defendant  so  much  Long  Annuidet 
as  would  produce  the  ^um  of  100/.  per  annum,  with  the  divi* 
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dends  due  thereon ;  and  in  case  the  average  selling  price  of 
Long  Annuities  should  not  rise  within  two  .years,  so  thai;  the 
stock  so  to  be  transferred  might  be  sold  for  Lloydy 
bis  executors,  &c.  would  pay  to  the  Defendant  the  sum  of 
on  receiving  from  him  a  re-transfer  of  the  sdd  an- 
nuities :  provided,  it  should  be»at  the  option  of  Lhyd  at  any 
time  within  the  two  years  to  pay  Defendant  so  much  money 
as  with  the  then  selling  price  of  such  Long  Annuities  would 
producfe  2200/. 

The  Report  stated,  that  the  estates  were  conveyed  and 
assigned  accordingly ;  and  a  receipt  for  2200/.,  the  considera- 
•  tion  of  tiie  purchase  was  signed  on  the  back  of  the  conveyance 
of  the  freehold  estates ;  and  the  title-dee^s  were  delivered  to 
JUpyd.  By  articles  of  agreement,  dat^d  the  31st  of  July^ 
1795,  reciting  the  articles  of  the  5th  of  June^  and  the  con- 
veyance, and  that  Lloyd  had  transferred  the  Long  Annuities, 
he  covenanted  according  to  the  provisions  of  the  former  arti- 
cles, that  in  case  the  average  price  of  the  Long  Annuities 
should  not  rise  within  two  *  years,  so  that  the  stock  so  trans- 
ferred might  be  sold  for  2200/.  he  would  pay  the  2200/.  on 
receiving  a  transfer  of  the  apouities ;  sulgeqt  nevertheless  to  a 
proviso,  empowering  Lloyd  to  demand  from  the  Defendant  t 
transfer  of  the  said  annuities  on  payment  of  2200/.  to  him; 
and  the  Defendant  covenanted  to  transfer  on  payment  of  that 
sum. 

It  then  stated,  that  Lloyd  did  not  dimhg  his  life  propose  to 
pay  the  2200/. ;  and  that  the  stock  did  not  rise  within  the  two 
jears,  so  that  it  could  be  sold  for  that  sum;  and  after  th^ 
decease  of  Lhyd  on  the  2d  oi  Jtme^  1796,  viz.  in  July^  1797^ 
the  Defendant  with  the  consent  of  the  administratrix  sold  the 
'.  Long  Annuities  for  1481/.  5*.  The  Defendant  therefore 
claimed  a  lien  on  the  estate  for  718/.  15^.,  th^  residue  of  the 
purchase-money,  with  interest. 

With  respect  to  the  debt  of  the  Plaintiff  Nairn  the  Report 
stated,  that  on  the  15th  of  Mdrch^  1796,  Maurice  Lloyd  bor- 
r6tved  from  Nairn  2000/.  on  the  deposit  of  a  bill  or  note  for 
that  sum,  and  Lloyd  agreed  to  pay  interest  at  5  per  cent.  On 
the,  16th  oi Aprily  1796,  some  tinie  before  that  btlt  became 
due,  Nairn  delivei'cd  up  that  bill  to  Lhyd;  and  received  from 
him  the  conveyance  by  lea^e  and  'tcleascf,  dated  the  13th  and 

14th 
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1802.  Hth  of  July^  1795,  of  the  Somersetshire  estates  in  condden- 
-^^^^  tion*of  2200L  in  trust  for  Lloyd,  his  heirs  and  assigns,  and 
also-hb  ^romisory  note  payable  after  the  35th  of  Jwne  next 
Prowsb.  on  three  days'  notice.  A  term  of  1000  years,  conunendng  in 
178S,  of  part  of  the  estate  had  been  on  the  I4th  of  July, 
1795,  assigned  to  a  trustee  for  Lloyd,  his  heirs  or  assigns,  to 
attend  the  inheritance.  That  assignment  was  not  delirered 
to  Nairn, 

The  Master  found  therefore,  that  the  said  indentures  of 
lease  and  release  were  deposited  as  a  security  for  the  'SOOOL 
and  interest. 

The  cause  coming  on  for  farther  directions  the  questicms 
were,  first,  upon  the  claim  of  Mrs.  Glubb,  as  representatife 
.of  her  husband,  against  the  estate  of  Lloyd  in  respect  of  the 
•instruments  executed  upon  the  marriage  of  his  son-in-hw 
>  .Palmer;  whether  that  marriage  was  a  sufficient  consideratioa 
[  ^756  ]  to  support  them  *  against  the  creditors  ot  Lloyd,  as  to  die 
provisions  for  Palmer,  the  husband,  viz.  the  interest  of  (he 
3000/.  for  his  life,  and  the  annuity  of  190/.  Sdly^  Whether 
the  Defendant  Michell  under  the  circumstance,  that  he  had 
taken  a  security  for  the  purchase-money  of  the  estate  he  sold 
to  Lloyd,  could  have  a  Uen  on  the  estate,  as  vendor ;  knd  if 
he  still  retained  the  lien.  Sdly,  Whether  he  could  insist  upon 
it  as  against  the  Plaintiff  Nairn. 

Mr.  Romilly  and  Mr.  Leach,  for  the  Plaintiff. 
Upon  the  question  of  lien,  there  is  no  lien  in  this  case. 
The  circumstance  of  taking  a  security  is  a  reUnquishment  of  die 
lien  of  the  vendor  upon  the  estate :  Bond  v.  Kent  (  52  ),  Fawdl 
V.  Heelis  (53).  Those  cases  are  questioned  in  Blackburn  v. 
Gregson  (54),  but  the  doubt  rests  upon  no  authority  but  that* 
opinion  of  Lord  Loughborough.  In  Chapman  v.  Tanmer  (55) 
it  appears  from  the  Register  s  Book,  as  was  observed  by  Lof4 
Bathursi  in  FaweU  v.  Heelis,  that  the  vendor  had  retained 
the  deeds.  It  never  can  be  said,  that  this  Defendant  did  not 
mean  to  relinquish  his  right  upon  the  estate;  for  from  die 
nature  of  the  security  he  has  expressly  done  so.    If  the 

vender 

(62)  2  Venu  281.  (54)  1  Bro.  C.  C.  420. 

(63)  Amb.  724.   1  Bro.  C.<7,      (66)  \  Vem.  T/BH. 
422«  a.  3d  edit  2  Dick.  486/ 
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•Tendor  takes  no  teciirity,  he  has  a  lieii;  for  he  has  not  parted  180% 
with  the  estate.   But  in  this  case  he  has  not  only  relied  upon 

Nairn 

a  security,  but  a  security  postponed  to  a  future  time.  He  is 
in  the  situation  of  a  mortgagee/ who  has  postpohed  himself  Prowsb. 
•by  negligence.  The  Plaintiff,  as  an  equitable  mortgagee,  is  a 
purchaser  for  valuable  consideration  without  notice.  Between 
•equities  that,  which  has  the  strongest  right  to  call  for  the 
legal  estate,  is  protected.  Could  this  vendor  have  had  an 
injunction?  A  Court  of  Equity  would  at  the  suit  o{  Nairn 
have  compelled  Lloyd  to  saSev  Nairn  to  use  his  name  to 
-recover  possessioh,  or  to  have  the  legal  estate  conveyed. 

Mr.  Alexander  and  Mr.  Fonblanque,  for  the  Defendant 
MicheUy 

Contended,  that  there  was  an  equitable  lien  in  consideration 
of  the  money  not  being  actually  paid ;  relying  on  the  opinion 
expressed  by  Lord  Loughborough  in  Bhchbum  v.  Gregson, 
that  die  lien  remains  under  such  circumstances ;  and  insisted, 
•that  there  was  no  other  criterion  between  these  parties  than 
4he  priority  in  point  of  time. 

Mr.  HaU  for  Mrs.  Glubb^  insisted,  that  the  marriage  was     [  757  ] 
a  sufficient  consideration  to  support  all  the  uses  of  the  settle* 
anent;  and  oteANewsiead  v.  Searles  in  which  it  was 

held,  that  the  marriage  was  a  sufficient  consideration  for  chil« 
dren  by  a  [former  marriage. 

Mr.  RomiUy^  in  Reply. 
The  security  is  Jn  effect  a  covenant  to  pay  at  the  end  of 
two  years.  Can  it  be  contended,  that  the  vendee  was  not 
owner  during  that  time  ?  Could  he  not  have  contracted  for 
Jthe  sale  of  the  estate  ?  EJxcept  the  didum  of  Lord  Loujgh^ 
borough  in  BUtcibum  v.  Gregson  there  is  no  authority  for  a  ' 
lien,  where  the  vendor  has  taken  a  security.  According  to  a 
manuscript  note  x>f  FaweU  v.  HeeUs  Lord  Bathursi  gives  a 
much  more  full  account  of  Chapman  v.  Smith  upon  examining 
the  Register's  Book  than  appears  in  the  report ;  stating,  that 
there  was  a  special  agreement,  that  the  vendor  should  keep 
the  writings ;  and  he  had  not  taken  a  security ;  and  therefore 

there  . 

(56)  iAik.W5. 
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|80X  there  waa  a  lien.  That  citse  therefoie  is  no  Authority  vhat- 
soever  upon  this  question*  It  does  not  appear  ia  Bladdnam 
V.  Gregson;  upon  what  ground  Lord  Camden  proceeded  in 
Tard\ff  v.  Scruglian.  It  does  not  appear,  that  he  went  npon 
a  lien.  The  jsecurity  taken  .in  this  case,,  with  the  pecafiar 
circumstance,  that  the  payment  is  so  distant,  during  wfaidi 
time  the  vendor  deprived  himself  of  all  remedy,  must  have 
the  effect  of  discharging  the  estate. 

The  next  question  is,  whether  a  lien  can  be  claimed  ai 
against  the  Plaintiff^  an  equitable  mortgagee.  In  PoUexfoi  v. 
Moore  {57)  Lord  Hardwicke  says,  this  e^ty  subsists  ody 
between  vendor  and  vendee ;  and  no  third  person  can  avaO 
himself  of  it  (58).  Could  the  Defendant,  having  put  it  in 
the  power  of  Lloyd  to  make  such  a  security,  have  got  the 
deeds  from  the  Plaintiff?  A  Court  of  Equity  would  haTe 
,  given  no  assistance  for  that  purpose.  The  Phuntiff  might 
have  brought  an  ejectment  in  the  name  of  Lloyd  f  and  die 
Court  would  have  compelled  him  to  let  his  name  be  used. 
The  Plaintiff  might  have  got  the  legal  estate.  It  is  not  pie> 
tended,  that  the  Defendant  set  up  any  claim  for  part  of  the 
purchase-money  unpaid.  The  Plaintiff  therefore  has  a  right 
to  avail  himself  of  his  situation :  having  the  deeds ;  and  boDg 
j[  ^758  }  in  a* situation  to  ^e  a  bill  and  get  the  legal  estate  finnai 
Lloyd.  There  is  no  authority  establishing,  that  where  pe^ 
sons  have  different  equities  upon  different  grounds,  the  Court 
will  only  regard  the  time;  and  consider  the  person  having 
priority  in  time  to  have  priority  in  law.  The  Court  will  con- 
sider the  circumstances;  whether  there  has  been  laches,  &c; 
as  in  the  familiar  case  of  1st,  2d,  and  3d,  mortgagees.  The 
Plaintiff  therefore  is  entitled  to  have  the  sum  of  30(XM!,  paid 
out  of  the  produce  of  the  estate  sold  before  the  Master ;  sad 
the  Defendant  Michell  can  come  in  only  with  the  other  simple* 
contract  creditors. 


(57)  SAtk.212.  SeeMr.&i;-  ante,  475.  That  dietmm  ofcr- 
den's  observations  on  that  case,  ruled  by  Trimmer  r.  Beymt 
Law  of  Vendor  and  Purduuer,  post.  Vol.  IX,  209l  SeeXst- 
5th  edit.  468,  470.  reth  v.  Symmmu,  XV,  323, 399| 

(58)  See  Atisien  v.  Hahcy,  and  the  references. 
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The  Master  of  tie  Rolls. 
It  is  admitted,  that  Mrs.  Palmer  is  to  be  considered  a  pur« 
chaser  with  respect  to  the  provision  made  for  her  and  her 
children  by  the  deeds  executed  by  Uoyd  previously  to  4he 
marriage  of  Mrs.  Palmer ;  though  he  was  under  no  obligattoa 
to  make  such  provision :  the  marriage  being  a  consideration 
fbr  it.  It  is  then  contended,  diat  with  regard  to  the  pro- 
vision made  for  the  husband  Mr.  Palmer  this  is  to  be  con« 
aidered  merely  a  voluntary  settlement;  and  therefore  6/tfi6; 
the  trustee,  is  not  entitled  to  claim  in  respect  of  the  annuity 
of  130/.  or  the  interest  of  the  sum  of  SOOO/.  for  the  life  of 
Palmer.  There  is  no  subh  distinction.  '  The  consideration 
runs  through  the  whole  settlement.  It  has  been  sometimes 
doubted,  i^hether  die  consideratioh  of  marriage  would  extend 
to  bbjects  unconnected  with  the  marriage,  as' remainders  to 
coEateraT  relations.  But  every  provision  with  regard  •  to  the 
husband  and  wife  falls  directly  within  the  consideration*;  and 
the  wife  is.  interested  in  the  provision  for  the  husband  as 
well  as  that  for  herself.  The  marriage  is  consented  to,  in 
consideration,  not  only  of  her  interest  in  the  event  of  sur- 
vivorship, but  of  his  income  and  the  provision  he  is  there- 
by enabled  to  make  for  her  and  her  children  during  his 
life.  It  is  not  material,  that,  when  the  provision  is  made 
for  the  husband,  it  may  be  liable  to  his  debts.  She  takefl 
the  chance  of  that;  just  as  she  does,  if  she  marries  a 
man  of  fortune;  supposing,'  that  in  the  event  of  debtd 
contracted  his  creditors  may  take  his  fortune  from  him* 
But  he  has  the  means  of  providing  for  his  family.  When 
the  provision  is  once  made,  as  it  has  been  'by  the  mar^ 
ria^,  no  event  afterwards  can  alter  it.  The  question 
is,  whether  at  the  time  it  was  voluntary,  or  upon  gdo4 
consideration*  It  is  immaterial  therefore,  that  in  tliis  in-^ 
^  stance  the  wife  is  dcad^  If  it  was  necessary,  it  might  be 
•aid|  the  provision  for  the  husband  enabres  him  to  maintain 
the  children.  But  the  case  would  be  the  same,  if  there  wer^ 
no  children ;  for  if  a  settlement  is  made  upon  the  marriage  of 
a  son  upon  the  husband  and  wife  for  their  lives,  and  after- 
wards upon  the  children,  and  the  wife  dies  without  any  issue; 
and  therefore  the  husband  is  the  only  object,  it  could  not  be 
contended,  that  the  father's  creditors  could  impeach  that  set- 

tieineht ; 
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1»02.  tlement;  and  take  from  the  son  the  provision  for  hk  Hfe;  and 
nXirn      ^^^^^  ^  cannot  be  done  in  the  caae  of  a  stxanger; 

for  it  is  not  from  the  relatioii  of  father  and  son  that  the  cre- 

Prowsb*  ditors  are  debarred.  If  it  was  a  mere  vduntary  settkment  of 
that  sort,  it  could  not  be  protected  from  creditors.  But  ike 
consideration  of  marriage  protects  it  (59).   .  « 

Upon  the  question  as  to.  the  claim  set  up  by  MicheU.  to  a 
lien,  it  is  now  settled,  that  equity  <giye8'  the  vendor  a  lien  far 
the  price  of  the  estate  sold  without  any  special  agreement 
But,  supposing  he  does  not  trust  to  that,  but  carves  out  a 
security  for  himself,  it  still  remains  matter  of  doubt,  and  hM 
not  received  any  positive  decision,  whether,  that  does  or  does  not 
amount  to  a  waiver  of  the  equitable  lien;  so  as  to  predode 
U^e  vc^ndor  from  resorting  back  to  that  lien,  the  security  proviiy 
insufficient.  Without  entering  into  that  question^ .  whether 
^very  security  (60)  necessarily  amounts  ,  to  a  waiver,  it  ia  ioh 
possible  to  contend,  that  there'  may  not  be  a  security,  that 
will  have  that  effect ;  that'  will  be  a  waiver.  By.  conveyii^ 
the  estate  without  obtaining  payptient  a  degree  of  credit  ii 
necessarily  given  to.  the  vendee*  That  credit  may  be.  gtveo 
upon  the  confidence  of  the  existence  of  such  a  lien.  The 
luiowledge  of  that  may  be  the  n(iotive  for  permitting  the  estate 
to  pass  without  payment.  Then  it  may  be  argued,  that  tuting 
a  note  or  a  bond  cannot  nfateri^lly  vary  the  case.  A  credit 
is  still  given  to  him;  and  may  be  given  {xom  the. same  motive; 
not  to  supersede  the  li^n,  but  for  the  purpose  of  ascertaining 
the  debt,  and  countervaiUng  the  receipt  indorsed  upon  the 
conveyance.    But,  if  the  security  be  totally  distinct  and  inde- 

[  ^760  ]  f  pendent,  will  it  not  then  become  a  case  of  substitution  for 
the  lien,  instead  qf  a  credit  given  because  of  the  lien.  Sup- 
pose,  a  mortgage  was  made  upon  another  estate  of  the  vendee: 
will  equity  at  the  same  time  give  hun  what  is  in  efi^  a 
mortgage  upon  the  estate  he,  sold ;  th^  obvious  intentim  pf 
burthening  one  estate  being,  that  the  other  shall  remain  fiet 
{uid  imincumbered?  I^'hough  in  that  case  the  vendor  woaU 

bt 

(59)  As  to  the  extent  of  the   188,  to  Goring  v.  Nank.  StOtm 
fonaideratioD  of  ranrriage,  see    v.  Loxd  Chehcymd,  3  Men  f4a 
ante.  Vol.  II,  4iq.    Post,  Vol,      (60)  Ex  parte  Peake,.l  JMi 
XVIII,  92;  and  the  refer^nce^  346L    GraiU  v.  ifsib,  %  Fes.  ^ 
hf  M^.  Sanderis  note,  3  Atk.   Bea.  306. 
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be  a  creditor^  if  the  mortgage  proved  deficient,  yet  he  would 
not  be  a  creditor  by  lien  upon  the  eatate  he  had  conveyed* 
away.  The  same  rule  must  hold  with  regard  to  any  other 
pledge  for  the  purchase-money.  In  this  case  the  vendor  trusts 
to  no  personal  security  of  the  vendee ;  but  gets  possession  of  a 
Long  Annuity  of  100/.  a-year ;  which  according  to  the  rise  or 
fall  of  stock  might  or  might  not  be  sufficient  for  the  purchase- 
money.  He  has  therefore  ah  absolute  security  in  his  hands, 
not  the  personal  security  of  the  veildee.  Could  the  vendee 
have  any  motive  for  parting  with  his  stock  but  to  have  the 
absolute  dominion  over  the  land?'  It  is  impossible,  it  could 
be  intended,  that  he  should  have  this  double  security,  an  equi-* 
table  mortgage,  and  a  pledge,  which  latter,  if  the  stock  should 
rise  a  Uttle,  would  be  amply  sufficient  to  answer  the  purchase* 
money. 

Therefore,  without  entering  into  the  general  question,  whe- 
ther eveify  security  taken  necessarily  amounts  to  a  waiver  of 
the.  lien  of  the  vendor,  I  am  clearly  of  opinion,  that  this  vendor 
haa.by  taking  this  pledge  waived  bis  suitable  lien.  Of  course 
therefore  he  can  have  no  precedency  against  the  Plaintiff;  and 
can  only  stand  ,pari  passu  with  the  rest  of  the  creditors ; 
having  no  preference  over  them.  It  is  therefore  unnecessary - 
to  determine  the  remaining  question. 


ISOi. 

Nairn 
o. 

Prowsb« 
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•       [  761  ] 
Rolls. 
1B02. 
March  ^Gth. 

JEREMIAH  MILLES  by  his  wiD,  dated  the  29th  of    A  leasehold 
.  July,  1786,  after  bequeathing  a  leasehold  estate  in  Harley  renew- 
Street  to  his  wife  Rose  MiUes  for  her  life,  together  with,  the  ^""J^ 
furniture,  plate,  and  effects,  therein,  and  giving  other  specific  ^njijutiong  in 
and.  pecuniary  legacies,  gave  and  bequeathed  all  hb  freehold  ^y^^  natare  of 
and  copyhold  or  customary  manors,  messuages,  farms,  lands,  a  strict  settle- 

tenements,  meat,  the  habit 
being  to  renew 

annually  and  to  underlet,  the  decree  declared,  that  the  fines  upon  renewal 
.  ought  to  be  paid  out  of  the  rents  and  profits ;  and  that  the  person  entilled 
for  life  undertaking  to  pay  those  fines  out  of  the  rents  and  profits  was 
entitled  to  the  fines  on  renewal  of  the  under-leases;  and  a'  renewal  to  such 
of  the  under-tenants  as  should  bo  desirous  of  it  was  directed.- 
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1802.  tengmeDtjiy  and  hereditaments  i^hatsoerer  and  wheveaoeteri  and 
whether  in  possession,  reversion,  orresiainder,  (reciting,  thai 
he  had  tfurrendered  the  copyhold  part  thereof  iben  in  his 
possession  to  the  use  of  his  will,)  with  dieir  and  every  of  Uidr 
rights,  members,  and  appurtenances,  to  the  Bevend  mes  and 
juder  and  subject  to  the  seyeral  powers  after  limited  and  de* 
elared  concerning  the  same;  ^ix..  to  the*use  of  the  first  sob 
of  his  body  begotten  or .  to  be  'begottto-,  and  of  the  hein  of 
his  body  issuing ;  and  for  default  soch  iasm  to  die  use 
of  the  second,  third,  fourth,  and  all  and  every  other,  die 
ton  or  sons  of  his  body  to  be  begotten,  severally,  succeasivdj, 
and  in  remainder  one  after  another  as  they  and  every  of  then 
shall  be  in  seniority  of  age  and  priority  of  birth,  and  of  die 
several  and  respective  heirs  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  issuing  \  the  elder  of  such  sons  and 
the  heirs  of  his  body  issuing  always  to  be  preferred  and  to 
take  before  the  younger  of  such  sons  and  the  heirs  of  Us 
and  their  body  or  bodies  issuing ;  and  for  default  of  such  issae 
to  the  use  of  the  first  daughter  of  his  body  begotl»i  or  to 
be  begotten  and  of  the  heirs  of  her  body  issuing ;  and  fiv 
default  of  such  issue,  to  the  use  of  the  second,  thirds  fourth, 
•and  all  aiid  every  other  the  daughter  or  daughters  of  his  body 
to  be  begotten,  severally,  - successively,  and  in  remainder  one 
after  another  a9  they  and  every  of  them  shall  be  in  semority 
of  age  and  priority  of  birth,  and  of  the  several  and  respediTe 
h^irs  of  the  body  and  bodies  of  all  and  every  .such  daughter 
and  daughters  issuing,  the  elder  of.  such  daughters  and  the 
heirs  of  her  body  being  always  preferred  and  to  take  befim 
the  younger  of  such  daughters  and  the  heirs  of  her  and  dieir 
body  and  respective  bodies  issuing ;  and  for  default  of  sudi 
issue  to  the  use  of  his  brother  Thomas  SGUes  aind  the  hein 
^  of  his  body ;  and  for  de&ult  of  such  issue  to  the  use  of  his 
[  ^76Z  ]  brother  Richard MiUes  and  the  heirs'  of  his  body;  ♦and  f« 
defaidt  of  such  issue  to  the  use  of  his  sister  Harriet  BlUks 
and  the  heirs  of  her  body ;  and  for  default  of  such  issue  to 
his  own  right  heirs. 

The  will  then  proceeded  thus; 

And  I  give  and  bequeath  all  and  singular  my  leasehold 
manors,  towns,  messuages,  farms,  lands,  tenements,  and 
hereditaments,  situate  in  the  kingdom  of  Irekatd  or  ebe- 

••where^ 
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"  where,  which  I  hold  under  any  leases  for  liny  term  or  tomui 
''of  yeard  (and  which  are  not  herein  before  devised),  unto 
'^  my  dear  wife  Rose  Millesi  BXid  my  said  brother  Thomas  Milks, 
**  their  executors,  administrators,  and  assigns,  for  all  my 
^  estate,  terms,  and  interest,  therein ;  upon  trust,  that  they 

the  said  Rose  MiUes  and  Thomas  Millei,  and  the  survivor 
"  of  them,  his  or  her  executors,  admi  tiistrators,  or  assigns, 
'^  shali  and  do  by  and  out  of  the  rents  and  pro£ts  of  th^ 
"  same  leasehold  premises  respectively  pay  the  raits  and 
"  annual  sums  reserved  in  and  by  the  leases  thereof;  and 
"  subject  thereto  do  and  shall  renew  the  leases  of  the  same 
"  premises  from  time  to  time,  and  as  often  as  they  respectively 
'^  shall  deem  expedient,  but  not  otherwise ;  of  which  I  leave 
''  them  sole  judges ;  and  for  that  purpose  do  and  shall  from 
"  time  to  time  make  such  surrenders  of  the  leasers  so  to  be 
"  renewed  as  shall  be  requisite  and  necessary  in  that  behalf; 
'*  and  do  and  shall  by  and  out  of  the  rents  and  profits  of 
"  the  same  leasehold  premises  or  by  mortgage  thereof,  or  of 
"  any  part,  thereof  raise  so  much  money  as  shall  be  sufficient 
'^for  paying  the  several  fines  and  other  necessary  charges 
."  of  such  renewals,  whatever  they  may  chuse  to  .renew  ^  and 
''  subject  thereto  do  and  shall  stand  and  be  possessed  of  alf* 
"  the  sam^  leasehold  premises,  and  subject  to  my  wife's  life 

estate  my  said  brother  Thomas  Milles,  his  executors  and 
''  admirastrators,  shall  stand  and  be  possessed  of  my  aforesaid' 
"  leasehold  messuage  with  the  appurtenances  in  Harley  Street 
'^  aforesaid,  together  with  the  pictures,  household  goods  and 
"  jiousehold  furniture,  linen,  plate,  china  and  glass  ware  and 
^  utensils,  that  shall  be  in  or  about  my  said  leasehold  .mes'*' 
'^  siiage  in  Harley  Street  at  my  death,  in  tmst  for  the  only^ 
'*  or  eldest  son  for  the  time  being  of  my  body  until  such  only^ 
"  or  eldest  son*  or  some  one  sudi  son  shall  first  attwi  tiie  age- 
''  of  twenty-one  years  or  die  leaving  issue  of  his  body  livings 
'^  at  the  time  of  his  death,  which  shall  first  *  happen;  and  then; 
"  in  trust  for  such  son  so  attaining  the  age  of  twenty-one 
"-years  or  dying  leaving  issue  as  aforesaid,  which  shall  first 
"  happen,  his  executors,  administralors,  bHeA  assigns ;  and  if 
"  tiiere  shall  be  no  son  of  my  body,  who  shall  attain  Ae  age- 
"  of  twenty-one  years  or  die  under,  that  age  leaving  issue  off 
^  his  body  living  at  his  death,  then  in  trust  for  the  only  ^ 

eldest 


1802. 

MlLLBS 
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1802.  eldest  daughter  for  the  time  being-  qf  my  body  until  mch 

^^v^        V  only  or  eldest  daughter  or  some  one  such  daughter  skaD 
BfiLLBS      ft       attain  the  age  of  twenty-ooe  years  or  die  leaving  issue 
MiLLBS.        of  h^r  body  living  at  the  time  of  her  death,  which  shall 
"  first  happen,  and  in  trust  for  such  daughter  so  attaining 
the  age  of  twenty-one  years  or  dying  and  leaving  issue,  ts 
'      aforesaid,  which  shall  first  happen^  her  executors,  admims- 
trators,  and  assigns ;  .and  if  there  shall  be  no  daughter  of 
**  my  body,  who  shall  attain  the  age  of  twenty-one  yean  or 
die  under  that  age  leaving  issue  of  her  body  living  at  her 
death,  thcin  in  trust  for  niy  said  brother  Thomas  MUles,  and 
"  his  executors,  administrators,  and  assigns,  if  he  or  any  issue 
of  his  body  shall  be  living  at  the  time  of  the  failure  of  suck 
issue  pf  my  body  as  aforesaid ;  but  if  the  said  TAcmmt- 
Milles.or  any  issue  of  his  body  shall  not  be  then  livk^ 
then  in  trust  for  my  said  brother  RicluMrd  MUles,  and  his 
^^.exeeutors,  - administrators,  and  assigns,  if  he  or  any  issue 
of  his  body  shall  be  living  at  the  time  of  th^  failure  of  such 
issue  of  my  body,  as  aforesaid:  but  if  the  said  Mickari 
MSles  or  any  issue  of  his  body  shall  not  be  then  liyin^ 
then  in  trust  for  my  said  sister  Harriet  Milles  and  her  exe- 
cutors,  administrators,  and  assigns,  in  case  she  or  any  issue 
of  her  body  shall  be  living  at  the  time  of  the  failure  of 
^  such  issue  of  my  body,  as  aforesaid:  but  if  said  ^Tomd 
Milles  or  any  issue  of  her  body  shall  not  be  then  living, 
''  then  in  trust  for  such  person  or  persons  as  shall  at  the  time 
''  of  the  failure  of  such .  issue  of  my  body,  as  aforesaid, 
'*  happen  to  be  my  heir  or  heirs  at  law." 

The.  testator  then  empowered  his  wife  and  brother  Tkomat 
and. the  survivor,  and  hia  or  her  heirs,  executors,  and  admi- 
nistrators .  respectively  during  the  minority  of  such  son  or 
daughter  gf  the  testators  body  as  should  for  the  time  heiog 
be  entitled  under  the  limita^pns  and  trusts  aforesiud  of  the 
possession  of  his  aforesaid  freehold,  copyhold,  and  leasehold, 
estates,  from  time  to  time  by  indenture  undetr  their,  his  or  her, 
[  *764  ]  respective  hand  and  seal,  to  make  *  any  lease  or  leases  of  all 
or  any  of  the  same  freel^ld,  copyhold,  or  leasehold,  estates 
for  any  term  or  number  of  years  whatsoever,  and  either  in 
possession  or  reversion,  for  such  fines,  and  under  such  redb, 
and  upon  such  terms  and  conditions,  as  die  said  trustees 

should 
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sliould  respectively  think  fit;  and  also  to  sell  and  dispose  of  1802. 
all  or  any  of  the  timber  or  underwood  growing  upon  any  of  mTluss 
his  said  freehold,  copyhold,  aild  leasehold,  estates  respec- 
tjyely,  and  which  he  ( the  testator )  might,  if  living,  ci^t  down  •  Millbs. 
with  liberty  to  the  purchaser  of  the  timber,  &c.  to  enter,  and 
carry  away  the  same,  and  do  all  other  necessary  .acts  with 
respect  to  such  timber  as  shall  be  from  time  to  time  assigned 
or  set  out  by  the  trustees  respectively;  and  also  out  of  the 
rents  and  profits  of  the  same  estates  to  repair  aiid  keep  in 
repair  all  the  farms,  buildings,  hedges,  ditches,  and  fences, 
thereon,  and  generally  to  inspect,  oversee,  manage,  and  super- 
intend, all  and  singular  his  said  freehold,  copyhold,  and  lease- 
hold, estates,  and  transact  and  do  any  thing  from  time  to  time 
for  the  supporting,  letting,  and  improving  the  same,  and  the 
income  thereof  and  the  interest  of  the  several  persons  entitled 
thereto  in  possession  and  remainder  in  every  particular  in  the 
most  beneficial  manner,  and  to  the  best  advantage,  as  his  said 
trustees  respectively  should  according  to  their  uncontrouled 
direction  and  judgment  think  proper* 

The  testator  then  reciting,  that  he  was  fully  sensible,  how 
necessary  it  is  for  the  true  interest  of  the  person  in  possession 
of  his  Irish  leases,  that  the  manager  of  them  for  the  tune  * 
being  should  have  the  fullest  and  amplest  power  to  renew 
either  with  his  landlord  or  his  several  under-tenants,  and  should 
liave  power  either  to  sell  the  interest  remaining  in  the  said 
-leases,  or  to  suffer  them  to  expire  and  run  out  by  failure  of 
such  renewals,  and  that  he  had  the  most  unbounded  confidence' 
in  the  goodness  and  sound  judgment  of  his  dear  wife  and  bro- 
ther Thomas,  he  thereby  gave  them  the  same  discretion  and 
powers  in  the  conduct  of  his  Irish  property,  as  if  the  same  did 
mbsolutely  belong  to  them ;  and  he  thereby  gave  them  fiiU  au- 
*tho.rity  to  act  in  the  said  trust  as  m^y  seem  best  to  them,  with- 
out thinking  themselves  bound  or  called  upon  to  act  in  any 
other  manner  than  their  own  good  understanding  and  hearts 
vhall  dictate  to  them;  and  he  thereby  expressly  authorised 
*and  empowered  his  said  wife  and  brother  and  the  survivor  of 
4hem  at  their,  her,  or  his,  discretion  during  the  continuance  of 
:^the  trusts  thereby  reposed  in  them  to  sell  and  dispose  of  all  [  ^765  ] 
*or  any  of  his  said  leasehold  estates  in  Ireland,  either  before 
•or  after  the  leases  thereof  should  be  renewed^  to  any  person  or 
~  Vol.  VI.  3  F  persons 
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persons  whatsoever  for.  the  best  price,  that  could  be  got  ;  and 
he  empowered  his  said  brother  Thonuis  during  the  life  of  his 
wife  at  her  desire  and  after  her  death  at  his  discretioii,  if  he 
should  deem  it  for  the  benefit  of  the  person  for  the  time  being 
entitled  under  the  trusts  aforesaid  to  the  rents  and  profits  of 
his  said  leasehold  house  in  Harley  Street^  to  sell  and  dispose 
of  the  same  leasehold  house  with  the  appurtenances  for  all  his 
estate  and  interest  therein;  and  he  directed,  that  the  money 
arising  from  his  said  leasehold  estate  in  Ireland  and  in  Harley 
Street  should  be  applied  upon  the  trusts  and  for  the  purposes 
herein  after  mentioned ;  with  the  usual  clause,  that  the  receipt 
of  the  trustees  should  be  a  discharge  to  the  purchasers ;  and 
that  they  should  not  be  obliged  to  see  to  the  application  of 
the  money,  &c. 

The  testator  then  gave  all  his  monies,  securities  for  money, 
money  in  the  funds,  iQortgages  in  fee  and  for  years,  and  all 
his  estate  and  interest  in  the  premises  therein  comprised,  and 
all  the  residue  and  remainder  of  his  goods,  chattels,  and  per- 
sonal estate  and  effects  whatsoever  and  wheresoever  not  herdo 
before  disposed  of,  to  his  said  wife  and  brother  Thoma$^  and 
their  heirs,  executors,  and  administrators,  respectively,  upon 
trust  to  convert  into  money  £dl  his  said  residuary  personal  estate; 
and  after  payment  of  his  debts  and  funeral  and  testamentary 
expences,  to  invest  the  clear  surplus  thereof,  together  with 
the  clear  monies,  if  any,  produced  by  sale  of  all  or  any  of  his 
leasehold  estates  herein  before  authorised  to  be  sold,  as  afore- 
said, in  the  purchase  of  manors,  farms,  messuages,  lands,  and 
tenements  or  hereditaments,  in  fee  simple  in  England  i  where- 
of not  more  than  one-sixth  in  the  value  of  any  ooe  purchase 
shall  be  copyhold ;  and  settle,  convey,  and  assure,  the  estates 
so  to  be  purchased  to,  for,  and  under,  and  subject  to,  die 
several  uses,  limitations,  powers,  and  provisions,  before  de- 
clared concerning  his  freehold  estates  before  devised,  or  woA 
of  them  as  shall  be  existing,  undetermined,  and  capable  of 
taking  effect;  but  subject  nevertheless  to  an  estate  fw  Iifet9 
be  limited  to  his  said  wife,  if  living,  in  such  of  the  said  manors 
and  messuages,  lands,  tenements, .  and  hereditaments,  as  shafl 
be  purchased  with  the  monies  arising  from  the  sale  of  Us 
[  *766  ]     leasehold  messuage  *  wilh  appurtenances  in  Harley  Sirtet; 

and  he  directed,  that  in  the  mean  time  and  until  such  pot- 
chase 
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ehase  shall  be  made,  the  clear  surplus  of  his  residuary  per-  1802. 
sonal  estate  and  from  the  sale  of  his  said  leasehold  estates  shaU 
be  laid  out  or  continued  at  interest  in  or  upon  Government  or 
real  security  in  the  names  of  his  said  trustees,  with  full  power  to 
vary  the  securities  from  time  to  time,  as  they  shall  see  occasion ; 
and  that  the  dividends  and  interest  of  the  same  Government  or 
real  securities  shall  from  time  to  time  be  paid  to  or  received  by 
such  person  or  persons  as  would  be  entitled  to  Jiie  rents  and 
profits  of  the  said  freehold  and  copyhold  estates  herein  be- 
fore directed  to  be  purchased,  in  case  such  purchases  were 
actually  made.  He  appointed  his  wife  and  brother  Thomas 
executrix  and  executors  of  his  will. 

By  a  codicil,  dated  the  28th  of  July,  1796,  the  testator  af^r 
making  some  alterations  in  and  additions  to  the  pecuniary 
legacies  bequeathed  by  the  will  proceeded  thus: 

And  whereas  I  have  by  my  said  will  given  and  devised  all 
•*  my  freehold  and  copyhold  or  customary,  manors,  messuages^ 
^  farms,  lands^  tenements,  and  hereditaments,  from  and  afler 
^  my  decease  to  the  use  of  my  first  and  other  sons  successively 
^  in  tkil,  with  divers  remainders  over;  and  have  also  given 
'*  and  bequeathed  all  my  leasehold  estates  which  I  bold  and 
am  entitled  to  for  any  term  of  years  in  Ireland  or.  elsewhere 
^' and  which  are  not  therein  before  devised  to  my  said  dear 
M  wife  Rose  MiUes  and  my  said  brother  Thomas  MiUes  in  trust 
from  and  immediately  after  my  death  for  my  eldest  or  only 
son  for  the  time  being,  with  divers  remainders  or  Umitatiom 
in  the  nature  of  remainders  over  in  case  I  shall  have  no  son 
that  shall  attain  the  age  of  twenty-one  years  or  die  under 
that  age  leaving  issue,  now  I  do  by  this  my  codicil  give  and 
'^devise  all  my  said  freehold  and  copyhold  or  customary 
manors,  messuages,  farms,  lands,  tenements,  and  heredita- 
ments,  other  than  and  except  my  two  freehold  and  copyhold 
^  estates  at  East  and  West  Hanmjield  in  Essex  and  Cocifiel4 
^*  in  Stfjgfblk,  from  and  immediirtely  after  my  decease  unto  my 
^  sdd  wile  and  her  assigns  during  her  widowhood ;  and  I 
f  direct,  that  she  my  said  wife  and  my  said  brother  shall  stand 
^  possessed  of  all  my  said  leasehold  estates,  in  trust  that  the 
^  same  may  be  held  and  enjoyed,  and  that  the  rents  and 
^  profits  thereof  ♦  may  be  received  and  taken,  by  my  said  wife     [  •TGT  ] 
*  durinjg  her  said  widowhood  for  her  own  use  and  benefit." 
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And  frbin  and  after  the  death  second  lharriagie  6f  liis  said 
^ife  then  he  gave  and  devised  all  his  said  freehold,  copyhold, 
or  customary  manors,  lands,  &c«,  except  as  aforesaid,  and 
from  and  immediately  (ifter  his  decease  he  gave  and  devised 
the  said  excepted  freehold  and  copyhold  estates,  the  copyhold 
part  whereof  he  declared  was  surrendefed  to  the  use  of  hit 
will;  and  he  directed, .  that  his  said  trustees  of  his  said  lease- 
hold estates  shall  stand  possessed  thereof,  to,  for,  upon,  and 
under  and  subject  to,  such  and  the  bame  uses,  trusts,  powers, 
and  provisoes,,  eiids^  intents,  and  purposes,  as  he  had  by  his 
said  will  limited  and  expressed  and  declared  of  and  concerning 
his  said  freehold,  copyhold  or  customary  and  leasehold  estates 
respectively ;  and  be  thereby  gave  during  the  widowhood  of 
his  said  vrife  tuito  her  and  his  said  brother,  and  in  case  of  hii 
death  to  his  said  wife  alone  the  same  -power  of  leasing,  order- 
ing; and  managing  his  said  freehold,  copyhold,  or  customary, 
fuid  leasehold,  estates,  and  of  surrendering  and  renewing  the 
leases  of  his  said  leasehold  estates,  and  of  rabing  and  paying 
the  fines  and  fees  for  renewing  such  leases,  and  of  selling  his 
said  leasehold  estates,  and  giving  receipts  for  the  purdiase- 
money,  and  of  investing  si^cfa  money  in  the  purchase  of  other 
estates,  and  tiU  such  purchase  of  other  estates  in  Grovemment 
or  real  securities,  as  are  in  and  by  his  said  will  given  to  his 
said  wife  and  brother  and  the  survivor  of  them  during  the 
niinority  of  his  children;  and  in  all  other  respects  he  ratified 
his  will. 

The  testator,  died  in  1797;  having  had  no  issue  male;  and 
leaving  three  infant  daughters;  his  co-heiresses  at  law. 

The  bill  was  filed  by  the  widow ;'  praying,  that  the  Plaintiff 
as  tenant  for  life  of  the  testator's  said  leasehold  estates  may 
be  declared  to  be' entitled  to  receive  and  retain  to  her  own 
use  the  fines  to  be  paid  by  the  under-tenants  of  the  testator's 
lea^ehold  estates  upon  renewing  their  respective  terms  therein; 
and  that  the  Defendant  Tl^omas  Milles  may  be  directed 
to  concur  with  the  Plaintiff  in  granting  to  such  of  the  re- 
spective teniuits  of  the  said  leasehold  estates  as  should  be 
desirous  of  renewing  their  terms  therein,  *  leases  of  their 
respective  tenements  for  the  full  term  of  tweiity-one  years 
upon  their  paying  to  the  Plaintiff  the  proper  fines  for  sodi 

renewed 
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renewed  terms ;  or  in  case  the  Court  shall  be  of  opinion/ that 
the  Plaintiff  is  not  entitled  to  receive  and  retain  to  her  own 
use  the  whole  of  such  fines,  then  that  it  may  be  declared,  in 
what  proportion  the  fines  ought  to  be  divided  and  apportioned 
between  Plaintiff  as  tenant  for  life  and  the  personls  entitled  ill 
remainder  to  the  said  leasehold  estates^ 


MiLLBS 
V. 


Thomas  MUtes  by  his  answer  admitted,  diat  the  lieasehold 
estates  of  the  testator  were  held  by  him  under  the  Bishop  of 
Waterford ;  and  that  the  Bishop  for  the  time  being  hath  been 
accustomed  to  grant  leases  to  the  testator  and  those,  from 
whom  he  derived  the  said  leasehold  estates,  for  the  term  of 
twenty-one  years;  and  that  fluch  leases  have  been  from  time 
to  time  renewed  at  the  old  accustomed  rents  upon  surrender 
of  die  existing  leases  and  payment  of  fines ;.  and  that  the 
testator  had  been  accustomed  many  years  before  his  death  to 
jnake  annual  surrenders  of  the  said  leases  to  the  said  Bishops 
wd  to  obtain  from  him  new  demises  for  the  fiill  term  of  twenty- 
one  years ;  and  that  at  the  time  of  his  death  he  had  a  term  of 
nearly  twenty-one  years  unexpired  in  the  said  estates* 

The  testator  underlet  tha  aaid  estates  to  various  tenants  for 
terms  of  twenty  years ;  and  was  accustomed  from  time  to  time 
to  accept  surrenders  of  the  leases  of  his  tenants,  and  to  grani 
them  new  leases  for  the  term  of  twenty  years  at  the  old  rent, 
receiving  from,  such  tenants  fines  proportioned  to  the  value 
of  the  renewed  terms  of  years ;  and  that  the  under-tenants 
did  not  regularly  app^  for,  and  obtain  such  renewals  from  the 
said  testator,  as  he  renewed  his  own  leases ;  but  that*occasioi>- 
ally  they  suffered  many  years  to  elapse,  before  they  applied 
for  and  obtained  renewals. 

At  the  decease  of  the  testator  many  of  his  tenants  held  for 
terms  of  -  t^irenty  years  conmiencing  in  1788;  and  other  for  the 
like  terms^  icommencing  in  1792;  but  none  of  their  leases  had 
been  renewed  subsequent  tp  the  year  1792. 

The  Plaintiff  and  Defendant  have  annually  surrendered  the 
pubsisting  leases,  and  obtained  renewals  for  the  full  term  of 
ti9^enty-*one  years  and  the  old  accustomed  rent:  ajid  the 
^Plaintiff  has  paid  the  fines  and  fees  of  such  renewals. 

The  Plaintiff  and  Defendant  have  not  renewed  the  leases 
pf  9^r^y  of  the  und^r-t?nants  since  the  testator's  death:  but 

many  . 
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.1302.       many  of  them  have  applied  for  that  purpose ;  and  offered  to 
surrender  their  existing  leases,  and  pay  fines  proportioned  to 
MiLLBs  value  of  the  renewed  terms  to  be  granted. 

MiLLBs,  The  Defendant  stated,  that  in  his  opinion  it  would  be  bene- 
ficial to  the  persons  interested  in  the  said  leasehold  estates, 
that  such  renewals  should  be  granted;  and  prayed  the  direc- 
tions of  the  Court. 

The  question  was,  how  the  fines  to  be  paid  upon  the  re- 
iiewal  of  the under-leases  should  be  disposed  of* 

Mr.  Bickardi  and  Mr.  Hart  for  the  Plaintifl:  Mr.  SutUm 
and  Mr.  Kenriek,  for  the  Defendants* 
The  decree  declared,  that  the  fines  to  be  paid  for  renewals 
of  the  leases  of  the  testator's  leasehold  estates  ought  to  be 
|udd  out  of  the  rents  and  profits  thereof ;  and  the  Plaititif 
Xose  Milks  undertaking  to  pay  the  fines  to  be  ]>aid  on  the 
irenewals^of  such  leases  out  of  such  rents  and  jirofits  it  wis 
declared,  ttiat  she  as  tenant  for  life  of  the  said  estates  b  en- 
titled to  her  own  use  to  the  fines  to  be  paid  by  the  under-te- 
nants of  the  said  estates  upon  the  renewal  of  their  respective 
leiases  during  her  widowhood :  and  it  was  ordered,  that  the 
Defendant  Thomas  MiUes  should  join  with  the  Plaintiff  is 
granting  leases  to  such  of  the  respective  tenants  of  the  said 
leasehold  estates  as  shall  be  desirous  of  renewing  their  tenns 
in  the  leases  of  their  resjpective  tenements  (61  )• 

(61)  Lar4  Mantford  v.  Lord  Cadogan,  post,  VoL  XVII,  48&. 
XIX.  6a$r  ^  Met,  2k. 


I80a.  TEMPLE  V.  The  BANK  of  ENGLAND. 

March  18lA. 

Notwithstand-  bill  stated,  tXmi  EUzaheth  M*Rae  of  Jamaica,  beii^ 

ing  the  Act  of  among  other  personal  estate  entitled  to  a  large  sum  ia 
Parliament  39  the  ^  per  cent,  Bank  Annuities,  by  her  Will,  among  odier 
^  40  Geo.  III.  leffsdcs, 
c.  36,  the  Bank 

of  England  may  still  be  made  parties  to  a  Bill  to  restffiin  «  transfer  of 
(Stock,  filed  since  that  Act. 

A  Dcmurw  h;^  tfr©  Bwik  was  prer-rulcdt 
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legacies,  gdve  to  RicAard  Henry  Temple  20002. :  but  in  c$0r  1802. 

of  his  decease  in  her  life  she  gave  the  said  legacy  of  2000/.  to  x^J^JI^^^e 
his  sister;  and  she  directed,  that  the  said  legacy  of  2000/. 

and  some  others  should  be  paid  out  of  .  ihe  monies  arising  TlieBAKkbf 

or  to  arise  or  become  due  to  her  out  of  the  said  4  per  eeni.  Ungland. 
Bank  Annuities;  and  the  same  was  by  the  Will  made  charge- 
able therewith;  and  she  appointed  two  persons  in  London 
and  two  in  Jamaica  jointly  or  severally  executors. 

The  testatrix  died  in  1799.   Richard  Henry  Temple  died 

in  her  life.    The  executors  in  Et^ldnd  proved  the  will;  and 

possesi^ed  themselves  of  the  4  per  cent.  Bank  Annuities  and 

other  personal  estate.   The  letter  was  more  than  sufficient  ^ 

for  the  debts,  funeral  expenoes  and  legacies,  except  thosie 

charged  upon  the  Bank  Annuities ;  and  those  Annuities  were 

more  than  sufficient  for  the  legacies  charged  upon  them.  The 

executors  transferred  the  Bank.  Annuities  into  their  own 

# 

names. 

'  The  Bill,  which  was  filed  on  behalf  of  the  infant  sister  6f 
Richard  Henry  Temple  against  the  two  executors,  who  had 
proved  the  will,  and  against  the  Bank  of  Englmd^  prayed, 
that  the  legacy  of  2000/.  may  be  raised  by  sale  - of  the  Bank 
Amiuities,  and  paid  into  the  Bank,  &c. ;.  and  that  the  De- 
fendants, the  executors,  ^lay  be  restrained  from  transferring, 
aiid  the  Bank,  from  permitting  them  to  transfer,  the  Bank 
Annuities. 

To  this  bill  the  Bank  put  in  a  general  demurrer. 

Mr.  Piggott  and  Mr.  Wooddeson,  in  support  of  the  de- 
murrer. 

The  only  question  is,  whether  since,  the  late  Act  of  Parlia- 
ment (62)  the  Bank  can  be  made  parties  to  a  suit  for  this  pur- 
pose, merely  to  prevent  a  transfer  of  stock.  The  Act  of  Parlia- 
ment hias  made  it*  quite  unnecessary,  that  they  should  be  [  •771  ]  ' 
parties.  A  privilege  was  intented  to  the  Bank  as  well  as  to  the 
suitor.  This  case  bears  analogy  to  those,  in  which  the  De- 
fendant has  demurred  as  to  discovery,  on  the  ground,  that 
having  ho  interest  he  might  be  examined  as  a  witness ;  or  aj*  to 

relief, 

(62)  Statute  3D  Si:  40  Geo.  III.    cases  witliiu  tlie  Act :  Ediidye 
C0  96.     Costs  to  the  Bank  in    v.  Edi  idge,  3  Madd.  3B6. 
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1802.       relief/ that  no  decree  can  be  had  against  him.    The  act  hat 
prescribed  a  mode  of  relief  without  making  the  Bank  parties. 
^  But  it  is  objected,  that  the  words  of  the  act.  are  optional  aad 

The  Bank  of  not  imperative.  The  words  of  the  third  section  are  impend 
England,  tive ;  and  as.  to  the  first  the  spirit  of  the  law  requires  a  sinular 
construction*  The  words  there  are  not  imjperative ;  because 
it  was  not.  supposed,  that  Plaintiffs  woidd  voluntarily  incur 
unnecessary  trouble  and  exj>ence.  It  would  be  the  height  of 
inconsistency,  that  suits  already  commenced  should  be  peremp- 
'torily  dismissed,  but  that  new  suits  might  be  commenced. 
There  are  many  instances  in  the  construction  of  Acts  of  Par- 
liament, in  which  words  of  permission  have  been  construed 
imperative.  There  is  an  impropriety  in  making  the  Bank 
parties  to  such  bills  and  upon  common  occasions.  Such  suits 
have  been  very  numerous ;.  and  there  may  be  abatements  an4 
then  there  can  be  a  revivor  for  costs  (63). 

IVIr.  Pemberton^  for  the  Plaintiff,  observed,  that  unless  tb? 
words  can  be  construed  to  be  iipperative  there  was  an  end  of 
'the  cause.  The  object  of  the  Legislature  was  an  accommoda- 
tion to  the  public :  but  this  is  no  accommodation ;  for  instance, 
if  an  executor  was  about  to  transfer  stock  during  the  long 
vacation ;  as  the  application  under  the  act  can  only  be  made, 
when  the  Court  is  sitting.  Upon  an  application  to  the  Court 
of  Exchequer  under  this  act  so  much  difficulty  was  found  iQ 
proceeding  under  it,  and  so  much  expence  likely  to  be  in- 
curred, that  leave  was  given  to  amend  the  bill»  and  niake 
the  Bank  parties. 

The  Plaintiff's  Counsel  was  then  stopped  by  the  Court. 

Lord  Chanceli«or. 
Injunction  in      I  am  of  opinion  with  the  Plaintiff ;  though  very  reluctantly. 
Ctiancery  in    With  respect  to  the  objection,  that  has  just  been  made,  the 
the  Vacation:   ^.orc/  Chancelior  could  give  an  injunction  in  the  Vacaticm. 
the  Court  be-         ^.^^^^     Chancery  is  always  open  (  64). 
ing  always  '  ^     r     \  / 

open. 

(63)  See  ante,  Morgan  v,  (04)  Post,  Vol.   VII,  251. 

4amore,  Vol.  II,  313.  Ill,  195.    2  SwansL  \l. 


CASES  IN  CHANCERY^ 


TO 


'  But  I  am  of  opinion,  that  the  Legislature  has  missed  this  180£ 
case.   The  right  of  the  subject  before  this  act  was  most  clear,  TemTl* 
to  file  a  bill  to  restrain  a  person  from  making  a  transfer  of  i^. 
stock,  and  the  Bank  from  permitting  a  transfer ;  and  Lord  The  Bank  of 
Kenyan  was  of  opinion,  that  notice  to  theBadk  without  more  -Bnoland, 
would  operate  as  an  injunction.   That  however  it  is  not  ne- 
cessary to  consider:  but  the  right  to  file  a  bill  for  this  pur- 
pose before  the  act  hieing  dear,  the  quesfRm  is,  whether  the 
act  has  made  it  unlawful  to  make  the  Bank  parties' in  that  ^ 
very  case,  in  which  it  was  before  lawfrd.   Nothing  could  be      i.    *  » 
more  easy  than  to  do  that;  and  in  the  third  section  the  Legis- 
lature contemplate  the  causes  then  existing;  and  put  an  end 
hrevi  numuto  all  causes  then  existing:  but  they  have  not  said 
so  as  to  future  suits :  whatever  the  intention  might  have  been. 
The  word     depending"  in  the  first  clause  I  take  to  mean 
depending  or  that  shall  depend : "  though  that  is  not  very 
accurate.   The  act  looking  prospectively  seems  to  contemplate 
either  the  cases,  in  which  the  Court  would  grant  an  injunctioii 
by  their  own  inherent  powers,  if  the  Bank  was  a  party,  or, 
.if  the  Bank  was  not  a  party,  by  the  powers  given  by  this  aot; 
In  many  cases  words  of  this  sort  have  been  construed  impera- 
tive, as  has  been  urged.    But  this  act  in  its  language  con- 
templating both  cases,  where  the  Bank  is  a  party,  and  where 
not,  has  not  prohibited  making  them  parties  in  future  suits; 
though  in  terms  prohibiting,  that  they  shall  be  kept  before 
the  Court  in  depending  suits.    I  may  conjecture ;  but  I  have 
no  authority  to  interfere,  to  take  away  what  was  before  that 
act  the  right  of  the  subject.    At  the  same  time  I  very  much 
approve  the  demurrer  put  in  by  the  Bank..   The  object  of 
the  act  l)eing  to  save  expence,  they  have  acted  very  honour- 
ably and  laudably  in  taking  the  opinion  of  the  Court. 


The  Demurrer  was  over-ruled  (65). 

(65)  The  Attorney  General  v.  object,  a  discoveiry  ^d  to  re- 
Gale,  in  Chancery,  23d  June,  strain  a  transfer,  haying  beei| 
1802.  obtained,  Mr.  Owen  moved  to 

The  Bank  being  made  parties   dismiss  the  Bank  on  payment  of 
^nnder  the  decision  of  Temple  v.   their  costs. 
The  Sank  of  England^  and  the      The  Lord  CuANCBLLOR  said, 

be 
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Templb 

The  Bank  of 
JEmgland. 
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An  application 
finder  the  Act 
30  and  40  Geo. 
111.  c.  36,  to 
restraia  the 
Bank  from 
making  a  trans- 
fer without 
making  them 
parties,  must 
he  open  notice 
to  the  Defend- 
ants, or  on  af- 
fidavit, as  in 
cases  of  waste. 


he  understood,  donbts  bad  been 
intimated  as  to  the  decision  in 
Temple  v.  The  Bank  of  England 
and  the  case  in  the  Court  of  Ex- 
chequer ;  but  »that  having  re- 
peatedly thought  of  it  since,  be 
had  not  a  particle  of  doubt  in 
his  mind  of  the  pro|riety  of  that 
decision. 

In  Hammond  r.  MaundreU^ 
27th  Nw).  1801,  upon  a  bill  by 
one  residuary  legatee  and  execu- 
tor against  the  other,  Mr.  Owen 
made  an  application  under 
the  Act  of  Parliament,' to  re- 
strain a  transfer  of  the  fund 
without  making  the  Bank  par- 
ties, as  a  motion  of  course; 
without  notice  or  affidavit;  ex- 
pressing at  the  same  time  a 
doubt,  whether  it  should  be  so ; 
suggesting  however  the  danger 
of  notice,  and  that  previously  to 
the  Act  a  subpoena  had  the  effect 
of  an  injunction. 

Lofrd  Chancellor. 
The  Bank  never  would  admit 
that,  even  upon  a  subpoena  and 
a  bill  filed.  The  doubt  I  have  is 
upon  the  right  of  the  Defend- 
ants to  contend,  that  I  ought  not 
to  make  such  an  order;  whether 
that  Act  entitles  me  to  make  the 
order  without  hearing  the  Dcr 
fendant  interested  in  the  fund; 
whom  before  that  Act  passed, 
when  the  Bank  were  made  par- 
ties to  the  suit,  I  must  have 
heard.  Tou  must  previously  to 
the  Act  have  given  notice  to  that 
party,  having  an .  es9ential  in- 


terest. Then  the  meaning  of  tke 
Act  i^,  that  you  should  discuss 
the  point  with  the  Defendaot; 
and  then  the  order  should  be 
made  upon  the  Bank;  though 
they  are  not  parties.  The  nis- 
chief  you  allude  to  is,  that,  in- 
less  you  have  a  speedy  oider, 
and  without  giving  th^  Defend- 
ant two  days*  notice,  he  nsj 
transfer  in  the  mean  timcu  Bit 
that  existed  before  the  Act ;  sod 
the  Court  will  apply  the  ssoie 
remedy,  if  you  come  upon  \ 
special  ground  and  affidavit,  is 
upon  a  ease  in  the  nature  of  a 
bill  to  restrain  waste ;  least  the 
fund  should  be  transferred  iatbe 
mean  time.  iSappose,  the  Phia- 
tiff  knew,  that  if  the  Defeod- 
ant  could  not  transfer  10,OOOIL 
next  Monday f  be  would  be  nna- 
ed ;  and  had  a  malice  or  an  is- 
terest  in  his  rain.  That  miseUef 
is  done  by  such  an  applicatioa 
upon  a  fake  Bill ;  as  it  may  be, 
if  without  affidavit.  It  woold 
therefore  be  a  very  dangeroos 
precedent  to  restrain  theBini 
from  transferring  the  monejof 
a  person,  who  is  a  party  in  tbe 
cause,  without  giving  notice;  aa- 
less  where  from  the  necessitj 
and  urgency  of  the  case  joo 
Qouid  not  give  notice ;  but  thea 
the  application  must  be  upoo 
affidavit  verifying,  that  sncbB^ 
gency  and  necessity  exist 


The  motion  was  refused. 
See  Edridge  v.  Edridge^ 
Madd.  2QQ;  and  the  note. 
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%  lew. 

March 

LLOYD  V.  LOARING.  andl^th. 

MaylZtki 

TJ^mS  bin,  filed  by  Evan  Lloyd  and  two  other  persons  on    Demarrer  to 

behalf  of  themselves  and  all  other  members  of  the  a  bill  bj  some 

Caledonian  Lodge  of  Free  Masons,  except  the  Defendant  members  of  a 

Loafing,  against  Loafing  and  another  person,  stated,  that  Lodge  of  Free- 

Plamtiffs  are  members  or  companions  of  a  certam  ancient  fra-  "^J*®***  "S**"*^ 
.  ,  ,      ^  ^     \,  ti  «     t         ,    others  to  have 

temity,  society,  or  lodge  of  Free  Masons,  called  or  known  by  dresses 

the  name  of  the  Caledonian  Chapter,  No.  2,  and  being  No.  %  decora- 

on  the  list  of  the  societies  of  Royal  Arch  Free  Masons,  con-  tions,  books, 

aisting  of  Plaintiffs  and  a  number  of  other  persons;  and  papers,  and 

Plauitifflrfoyrf  being  the  chief  or  principal  officer,  and  tfie  other  effects, 

other  twoPlftfaitiffs  secretaries  op  other  officers  of  the  swd  of  theSocicly 

*  companion,  chapter,  or  society:  Plainti£Ps  as  such  three  C*'^'''*]  ^^^^ 

officers,  as  aforesaid,  having  the  sole  management  and  direc- 

tion  of  the  affairs  of  the  said  Caledonian  Chapter;  which  said  junction,  was 

ehapter  has  been  duly  certified,  and  the  names  of  the  members  allowed,  on  the 

registered  according  to  law.  ground,  that 

The  bill  farther  stated,  that  the  sdd  chapter  or  society  held  affected 
dieir  meetings  at  the  Horn  Tavern ;  and  the  dresses  and  deco-  ^  * 
rations,  and  the  books  and  papers,  tools  and  implements,  and  J^^^.  ^hai 
other  goods  and  eflTects,  of  the  said  chapter  or  society  were  leave  was  given 
|]iere  kept  in  a  chest ;  the  key  of  which  was  kept  by  Lloffd,  as  to  amend  i  the 
principal  officer.  A  union  with  another  chapter,  calledi  the  Coart  holdbg 
Prudence  Lodge,  having  been  proposed  and  assented  to  by  jarisdiction  for 
the  members  then  present,  and  that  the  future  meetings  should  ^®  Selirery  of 
le  held  at  the  Free  Masons  Tavern,  the  Defendant  Loaring  *  "od. 
wd  four  other  members  then  present  authorised  the  janitor  o^  J  'olot^ter'* 
servant  of  the  said  chapter  to  remove  the  said  property  to  the  permitting 
Free  Masons  Tavern ;  the  master  of  which  was  directed  to  gon,^  ^  ^ 
deliver  it  to  him  on  producing  the  written  order  and  in  the  individaals,  reo 
presence  of  lAoyd,  and  to  no  other  person*  The  Pefendants  presenting  the 
afterwards  went  there;  pretending  authority  from  Lloyd \  and  In  other 
diftt  by  mistake  he  had  sent  the  wrong  key;  and  they  broke  >"»^co8  than 
open  the  chest;  and  took  away  all  the  said  dresses,  &c.  d^^n  and^T" 

The  bill  farther  stated,  that  by  the  rules  and  condition  of  g^j^^^  •  if  in 
the  said  society  it  is  liecessary,  whenever  any  of  the  businessf  convoident  to 
pr  ceremonies  are  to  be  transacted  or  performed,  that  th^  justice,  that  all 
Plaintiffs  pr  on^  pf  tb§m  shouI4  be  preset ;  especially  Lloyd  should  be  par^ 

^  ties. 
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^  the  jpresident  or  principal  oflBcer;  to  whose  care  the  key  of 
the  chest,  and  the  effects^  and  the  books,  containing  the  laws 
and  constitution  and  the  accounts  of  the  said  society  or  chapter 
and  the  original  warrant  or  charter  are  entrusted ;  and  it  is 
indispensible,  that  he  should  have  possession  of  theih;  with- 
out which  the  society  cannot  properly  be  convened,  or  the 
business  transacted ;  and  the  Defendant  Loaring  is  interested 
in,  or  has  a  share  in,  the  property  vested  in  him  as  a  joint 
tenant  with  the  other  members ;  and  having  got  the  exclusive 
possession  of  the  said  effects,  is  a  trustee  for  the  other  mem- 
bers, and  bound  to  restore  them  uninjured  for  the  use  of 
die  society. 

The  bill  charged,  that  the  Plaintiffs  took  a  Bow-sired 
pfficer  to  the  hotkse  of  the  other  Defendant  Hunnam ;  who 
acknowledged,  that  they  had  taken  the  property ;  and  restored 
part  of  it,  that  was  in  his  possession ;  but  that  Loaring  has 
the  greatest  part,  and  in  particular  the  books  of  the  consti- 
tution, lawl»,  and  rules,  of  the  said  chapter  or  society,  the 
books  of  accoimt,  names  of  the  members,  minutes  of  the  pro* 
ceedings,  and  the  original  warrant  or  charter,  granted  to  them 
by  the  grand  or  head  chapter  of  Royal  Arch  Masons ;  by 
which  the  Caledonian  Chapter  is  constituted  or  authorised  and. 
continued,  and  without  which  original  warrant'  or  charter  no 
meetings  of  the  said  chapter  or  society  can  be' properly  and 
regularly  convened  or  held,  or  the  business  or  ceremonies,  or 
functions,  6f  the  said  chapter  or  society  performed;  that  the 
persons,  by  or  from  whom  such  constitution  and  warrant  or. 
charter  were  granted,  are  all  long  since  dead;  and  no  cons^ 
tution  or  charter  can  now  be  had ;  and  if  the  saiJ  constitutkm, 
pr  charter  or  warrant  should  be  lost  or  destroyed,,  the  said 
chapter  or  society  would  either  be  wholly  dissolved,  aiid  lose 
its  rank  and  privileges  among  the  several  different  lodges  or 
chapters^  or  be  prejudiced  or  degreed;  that  the  Defendant 
Loaring  has  threatened  and  intends  to  bum  or  otherwjsei 
destroy  the  property,  and  in  pw^ul^x*the  books  and  the  otk: 
ginal  warrant  or  charter;  ^nd  that  Plaintiffs  are  ignorant  oC 
the  particulars,  of  which  the  property  popsists ;  and  the  De- 
fendants refuse  to  discover,  &c. ;  whereby  the  Plaintifis  cannot 
take  any  effectual  steps  at  law. 

The  bill  prayed  a  discovery ;  and  that  the  Pefefidaiits 
P?ay  I)?  de^re^d  tQ  deliver  up  the  said  articles  uninjured  or 
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undefaced;  and  in  the  meantime  be  restrwied  front  dispdsing 
of,,  burning,  or  otherwise  destroying,  defacing,  or  injuring, 
them. 

'  The  Defendants  demarred  generally  .to  this  bill  for  want  of 
Cquity,  and  also  for  want  of  parties* 

Mr.  Piggott  and  Mr.  Wooddeson,  in  support  of  the  De* 
murrer,  contending,  upon  the  first  ground  of  demurrer,  tliat 
the  transaction  stated  by  the  b31  was  an  indictable  ofience, 
and  was  so  treated  by  the  Plaintiffs  themselves,  and  secondly, 
that  the  interest  stated  by  the  bill  being  joint,  the  Plaintiffs 
could  not  file  a  bill  on  behalf  of  themselves  and  all  others^ 
as  in  the  case  of  creditors,  were  stopped  ♦  by  the  Lord  Chan' 
cellar ;  who  asked,  how  the  Plaintiffs  could  come  into  Court, 
having  no  corporate  character. 

Mr.  Ramilly  und  Mr.  Roupell,  for  the  Plaintiffs. 
Societies  of  this  description  are  entitled  to  the  protection  of 
the  Legislature,  and  are  recognized  in  the  Act  of  Parliamei^t 
against  seditious  meetings.  FeUs t.  Recui{G& )  is  an  authority 
in  all  points  for  this  bill.  This  is  no  felony,  as  contended; 
for  there  is  a  joint-tenancy.  This  is  a  partnership.  As  to 
the  objection,  that  these  persons  have  not  a  leg^,  known^ 
character,  entitling  them  to  sue,  not  being  incorporated,  they 
do  not  sue  as  a  corporation,  or  affect  a  corporate  character* 
They  sue  as  a  voluntary  society,  composed  of  individual  meuH 
befrs,  and  in  their  individual  capacity,  on  behalf  of  themselves 
'  and  aH  the  other  members.  What  has  that  appearance  is 
'  merely  description ;  and  to  shew,  that  they  had  complied  with 
the  Act  of  Parliament.  In  Cliancey  y.  May{&1)  the  ob- 
jection, that  they  had  not  defined  the  purposes  oS  their  part' 
nership,  was  iu>t  taken ;  and  in  this  case  it  was  unnecessary 
to  do  so. 

As  to  the  objection  for  want  of  parties,  certainly  with  a 
few  exceptions,  as  the  cases  of  creditors  and  legatees,  suing 
'  on  behalf  of  themselves  and  all  others,  all  persons  interested 

must 

(66)  Ante,  Vol.  Ill,  70;  and    Earl  of  Macclegfield  v.  Davu, 
th6  note,         Lowther  V.  Lord   Z  Vet.  ^  Bea.  16. 
Lowther,  post.  Vol.  XIII,  96.      (67)  Finch's  Pre.  Ck. 
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must  be  parties.  But  that  rule  is  not  imperative,  as  if  im* 
posed  by  tlie  Legislature :  but  it  has  been  laid  down  by  the 
Court,  to  prevent  a  multiplicity  of  suits,  and  do  complete 
justice  between  all  persons  having  any  interest.  The  C^mrt 
will  not  adhere  to  th{it  rule  or  any  other,  if  the  consequnce 
will  be  an  absolute  failure  of  justice.  In  Chancey  v.  May  the 
rule  was  dispensed  with  upon  the  ground,  that  it  would  be 
impracticable  to  make  them  all  parties  by  name*  Jn  PcumoB 
y«  Belchier{68)  the  objection  would  have  applied  just  as  in 
this  case ;  for  every  person  had  a  right  to  call  for  an  account 
The  decision  of  that  case  ceitainly  was  on  another  ground, 
the  delay.  But  no  objection  of  that  sort  was  taken ;  though 
Certainly  the  Defendants  threw  every  possible  difficulty  in  the 
way ;  and  that  cause  was  a  very  long  time  depending  in  the 
Court, 


Lord  Chancellor. 

If  thb'  is  not  a  corporation,  how  could  these  five  persons 
[  *777  ]  remove  these  articles?  Loafing  himself  had  a  ^ right  to 
object  to  the  proposed  junction.  If  I  consider  them  aa  indi- 
viduals, the  majority  had  no  right  to  bind  the  nuBority.  Oas 
individual  has  as  good  a  right  to  possess  the  property  as  any 
other:  unless  he  can  be  affected  by  some  agreement.  But 
how  is  this  Court  to  take  notice  of  these  persons  as  a  socie^! 
A  bill  might  be  filed  for  a  chattel ;  the  Plaintifis  stating  thenn 
selves  to  be  jointly  interested  in  it  with  several  other  persons: 
but  it  would  be  very  danger6us  to  take  notice  of  them  as  a 
society,  having  any  thing  of  constitution  in  it*  As  to  the 
Statute  referred  to,  the  meanmg  was  only  to  take  diem,  pro- 
vided they  gave  notice  of  dieir  meetings,  out  of  the  operatioa 
of  die  Sedition  Laws,  not  to  acknowledge  them.  In  tim  b3 
there  is  a  great  affectation  of  a  corporate  character*  They 
speak  of  their  laws  and  constitutions,  and  the  original  ehsr* 
ter,  by  which  they  were  constituted.  In  CuUen  v.  Tke  Ddb 
4^  Queensberry{69\  Lord  TAtirfoio  said,  he  would  ecDvince 
the  parties,  that  they  had  no  laws  and  constituticMis.  But 
there  was  an  allegation,  that  he  was  individually  liablew  It  it 
the  absolute  duty  of  Courts  of  Justice  not  to  permit  persons, 
»    not 

(68)  Ante,  Vol  IV,  627;  see      (69)  The  case  of  the  Lsdiei* 
the  note,  6t8.  Coierie^ 
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not  incorporated^  to  affect  to  treat  themselves  as  a  corporation  1802. 

upon  the  Record.    If  the  Plaintifis  had  stated  simply/  that  {^oyd 

they  and  several  persons  were  jointly  interested^  or  even  diey 

on  behalf  of  themselves  and  othars^^provided  it  was  mani-  Loarimo. 

festly  inconvenient  to  justice  to  make  them  aU  parties^ 

and  stating  this  case  as  individuals^  upon  the  prindple  of 

Fells  V.  Read  it  might  be  very  proper.   That  this  Court  will 

hold  jurisdiction  to  have  a  chattel  delivered  up^  I  have  no 

doubt :  but  I  am  alarmed  at  the  notion,  that  these  voluntary 

societies  are  to  be  permitted  to  state  all  their  laws,  forms,  tod 

constitutions,  upon  the  Record,,  and  then  to  tell  the  Courtf 

they  are  individuals.   Then  what  sort  of  a  partnership  ia  this  | 

for  it  is  now  admitted  to  be  a  partnership?   The  bill  statesi 

that  they  subsist  under  a  charter,  granted  by  persons,  who 

are  now  dead ;  and  therefore,  if  this  charter  cannot  be  pro« 

duced,  the  society  is  gone.   Upon  principles  of  policy  the 

Courts  of  this  country  do  not  sit  to  determine  upon  charters 

granted  by  persons,  who  have  not  the  prerogative  to  grant 

charters.     I  desire  my  ground  to  be  understood  distinctly* 

I  do  not  think,  the  Court  ought  to  permit  persons,  who  can 

only  sue  as  partners,  to  sue  in  a  corporate  character;  and 

that  is  the  effect  of  this  bill. 


•  The  Demurrer  was  allowed. 

[  778  ] 

The  Lord  Chancellor,  when  the  demurrer  was  allowed,  *«jf 
having  thrown  out  an  intimation,  that  the  Plaintiffs  might 
Amend,  Mr.  RonnUy  and  Mr;  Raupell  moved  for  leave  to 
funtod  the  bill. 


Mr.  Piggott  and  Mr.  Wooddesan,  for  the  Defendants,  op- 
posed the  motion;  insisting,  that  it  would  not  be  permitted  in 
the.  <^e  of  any  partnership  trade;  that  the  decision  in  Lard 
Coningsby  Y.  Sir  Joseph  JekyU {70)  was  not  considered  re- 
gular (71 }:  at  least  it  is  not  of  course,  where  the  demurref 
is  not  merely  for  want  of  parties;  and  that  there  is  not  a 
passage  in  this  bill,  in  which  the  objection  taken  by  the  Court 
cloes  not  occur. 


(70)  2P.WiU.M0. 


(71)  SeeMitf.  15,  th^  note. 
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If  the  Plaintiflft  strike  out  their  present  stile  as  PLuntifi, 
^^^^  and  sue  as  individuals,  they  will  appear  as  different  persons. 
LoARiNO>»  I  give  them  leave  to  amende  because  I  am  not  sure,  I  should 
not  contradict  some  rule ;  having  had  great  doubt,  whedier 
I  should  allow  the  demurrer.  That  doubt  is  founded  upon 
this ;  that  it  has  been  decided,  that  individuals  fiorming  a 
voluntary  society  may  as  individuals,  not  as  a  Toluntary  society, 
have  such  a  joint  interest  in  a  chattel,  that  this  Court  would 
take  notice  of  that  interest,  and  of  iagreements  upon  it,  not 
with  reference  to  them  as  a  volimtary  society,  but  as  indifi- 
duals;  I  allude  to  the  case  (72)  I  argued  without  succesi 
upon  the  tobacco-box.  With  respect  to  that  decision  I  had 
considerable  doubt,  whether  this  very  case  would  not  arise  oat 
of  it.  I  had  great  doubt,  whether  a  voluntary  association  bt 
the  best  purpose  is  to  jneet  without  the  authority  of  ^  oorpo* 
ration,  and  make  laws  and  statutes,  which  have  no  authority, 
and  then  call  upon  this  Court  to  administer  all  the  moral 
justice,  that  may  arise  upon  the  disputes  among  these,  in  a 
sense  unauthorised,  bodies.  It  is  singular,  that  this  Court 
should  sit  upon  the  concerns  of  an  association,  which  in  kw 
has  no  existence;  and  in  that  case,  that  this  Court  should 
be  ancillary  to  their  agreements  as  to  their  toasts,  &c.  I  was 
much  disappointed  with  that  case  upon  that  part  of  it; 
though  I  never  had  a  doubt  as  to  the  jurisdiction  upon 
chattels  between  man  and  man.  But  it  is  too  late  to  consider 
that  now. 

[  779  ]  In  this  case,  though  I  cannot  disguise  from  myself^  that  the 
whole  record  attributed  more  of  a  corporate  character  thm  I 
ought  to  permit  a  voluntary  society  to  put  upon  the  leeoid, 
yet  I  could  not  devest  myself  of  this  notion  altogether;  thtt, 
though  they  had  assumed  that  character,  y^t  upon  the  whole 
bill  thete  was  a  case  represented  fairly  of  individuals  with  a 
joint  interest,  absurdly  representing  themselves  corporate ;  and 
I  had  doubt  enough  therefore,  whether  over-ruling  the  de- 
murrer was  absolutely  right.  By  giving  leaTc  to  amend  I 
thought  I  might  enable  them  to  reduce  the  record  to  that, 
which,  it  is  admitted,  might  be  made  by  a  new  bilL  Suppose, 
Mr.  Warseley's  silver  cup  was  taken  away  fi^om  the  Middk 

Temple: 

(74)  Ante,  FeUt  v.  JKeoi*,  Vol  HI,  70. 
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Temple.*  the  aodety  must  some  way  or  other  be  pennitted  td  1803. 
sue;  and  this  is  reaUy  the  same;  for  it  is  not  material^  what  lloyd. 
it  is.   Upon  the  whole  therefore  I  thought  it  fair  to  let  them 
amend  by  striking  out  all  that.  Loarino. 

In  the  manuscript  notes  I  have  seefi  strong  passages,  as 
falling  from  Lord  Hardwicke^  that,  where  a  great  many  in-' 
dividuals  are  jointly  interested,  there  are  more  cases  than- 
those,  which  are  familiar,  of  creditors  and  legatees,  where  the- 
Court  will  let  a  few  represent  the  whole.  There  is  one  case 
▼ery  familiar,  in  which  the  Court  has  allowed  a  very  few  to 
represent  the  whole  world  ( 73 ). 


Leave  was  given  to  amend  (74). 

(73)  With  reference  to  this      (74)  In  Smith  y.  Bamet,  t. 

the  Lard  Chaneellar  before  al-  Dick.  67,  after  a  demurrer  al« 

laded  to  the  cases  of  The  Opera  lowed  liberty  to  amend  was  re- 

Hou$e,  The  Royal  CHrcvt,  and  fused.  Post,  Vol.  XI,  72,  Baker 

Dmry  Lane  Theatre,     See  the  v.  Mellish. 
note^  ante,  Vol.  I,  130. 


wife,  if  living 

[•780] 
cease,  provide 
ed  she  conti- 


PYLE  V.  PRICE.  1802. 

March  19M. 

^H£  bill  stated,  that  John  Pyle  by  his  will,  dated  the  15th     Bequest  to 

o{  March,  1796,  after  directing  the  payment  of  his  debts,  the  testator's 

&c.  gave,  devised,  and  bequeathed,  all  his  monies,  securities' 

for  money,*  stock  in  trade,  household  goods  and  furniture, 

plate,  linen,  and  china,  and  other  effects  whatsoever,  and  of 

what  nature  or  kind  soever,  that  should  belong  to  him  at  the 

time  of  his  decease,  unto  his  wife  \^iin  Pyle  if  she  should  be  nued  Ms  wi- 

living  at  the  time  of  his  decease  for  her  own  use  and  to  be.  dow :  but  if 

entirely  at  her  own  disposal,  provided  she  continued  his       should  die 

widow:  but  if  hb  said  wife  should  happen  to  die  before  his  ^^^^^ 

,  cease,  or  after- 

decease  J 

wards  marry 

again,  then  and  in  either  of  such  cases  to  his  father,     if  he  shall  be  living 
**  at  the  time  of  my  decease  or  of  such  marriage  as  aforesaid  ;  and  in  case 
he  shall  not  be  then  living,  I  give  and  bequeath  the  same  to  my  brother.** 
The  father  survived  the  testator :  but  died  before  the  marriage  of  the 
widow.   Upon  her  marriage  the  brother  enti(led. 
Deniorrer  ore  temu. 
Vol.  VI.  3G 
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then  and  in  either  of  such  cases  he  directed  that  all  his  mi 
money^  securitiesi  stock,  household  furniture  and  other  efl^ 
Pbic8«      whatsoever  as  hereinbefore  mentimed  should  go  to  and  be  r»* 
ceived  and  eiyoyed  by  his  father  Rokert  Pffle,     if  he  shall  be 

living  at  the  time  of  my  decease  or  of  such  marriage  as 
^*  aforesaid.   And  in  case  he  shall  not  be  thw  firing  I  give 

and  bequeath  the  same  unto  my  brother  ^Roferf  Byle^  Ui 
executors,  administrators,  and  assigns. 

The  bill  farther  stated,  that  ihe  testator  cUed  soon  after 
making  his  will;  and  in  Julff,  1800,  his  widow  manied  the 
Defendant  Wittiam  Price;  and  Robert  Pyfe  the  testator's  &- 
ther  died  some  time  after  the.de^th  of  the  testator,  and  befive 
the  marriage  of  ^im  Pyle;  whereby  the  Plaintiflf^  Robert  Pyk 
the  younger  became  entitled  under  the  wiD  to  aU  the  residue 
of  the  personal  estate  so  forfeited  by  her  .  marriage ;  aad 
prayed  an  account,  &c.  accordingly. 

The  Defendants  Price  and  his  wife  put  in  a  general  de- 
murrer to  the  discovery  and  relief. 

Mr.  Lloyd  and  Mr.  Stanley ^  in  support  of  the  demurrer. 

One  cause  of  demurrer  is,  that  the  contingency  has  not 
happened  upon  the  clause  in  this  will.  The  word  then* 
may  apply  to  either  event. 

Another  cause,  which,  the  demurrer  being  general,  most 
be  alleged  ore  tenus  (75),  is,  that  if  that  question  is  doubtful, 
there  is  a  manifest  want  of  parties :  the  personal  representa* 
tive  of  the  father  not  being  a  Defendant.  There  b  no  an* 
thority  requiring,  that  a  demurrer  for  want  of  parties  xmut 
state  the  parties ;  and  that  proposition  is  too  general ;  for  it 
.[^781  ]  maybe  out  of  the  power  of  *  the  Defendant  to  name  the 
party  wanting ;  and  the  case  of  Tourton  v.  Flower {  76)  shen 
the  contrary. 

Mr.  Home 9  in  support  of  the  bill,  was  stopped  by  the  Court 

ZrorJ  Chancellor. 
With  respect  to  the  cause  of  demurrer  for  want  of  parties, 
besides  the  objection,  that  has  been  mentioned,  to  requixiiig 

the 

(76)  Post,  Vol.  VIII,  m.  PitU  y.  Short,  XVH,  «13;  ami  Ih 
note,  210.  (76)  9  P.  Witt.  SW. 
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the  party  to  be  stated,  it  may  appear  upon  the  bill,  that  the 
Plaintiff  knows  the  party.  Perhaps  tliere  is  not  a  general 
rule  either  way  ( 77  )• 

But  upon  the  construction  of  this  will  I  am  clearly  and 
without  any  difficulty  of  opinion  with  the  Plaintiff.  The  other 
construction  makes  great  part  of  the  will  absolutely  unne- 
cessary :  all,  that  follows  the  words^*  if  he  shall  be  living  at 

the  time  of  my  decease"  is  absolute  surplusage;  and  means 
nothing.  Upon  that  construction  it  was  quite  unnecessary  to 
put  both  contingencies;  for  if  the  father  survived  the  tes- 
tator, he  or  his  representaves  would  have  taken  the  whole, 
whether  he  survived  the  marriage,  or  not.  It  would  diere- 
^re  have  been  sufficient  to  have  said,  in  case  his  wife  should 
die  before  him,  or  afterwards  marry  again,  it  should  go  to  his 
fiither;  and  all  the  rest  is  surplusage.  At  the  moment  after 
the  testator's  decease  she  could  not  be  married ;  and  for  that 
reason  he  there  does  not  put  the  alternative. 


1802. 


Pylk 

V. 

Price. 
No  general 
role,  whether 
a  demurrer  for 
want  of  par- 
ties must  state 
the  parties. 


The  Demurrer  was  over-ruled. 

(77)  See  Jackson  v.  Zee,  Dalton  v.  Thomson,  1  Dick,  92, 07. 
to  ft  plea  see  Merrewetker  v.  Mellish,  post,  Vol.  XTII^  435. 
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LUND,  Ex  parte. 

^pHE  witnesses  summoned  under  a  Commission  of  Bank- 
ruptcy to  prove  the  act  of  bankruptcy  not  having  obeyed 
the  summons,  this  petition  was  presented:  praying  an  order, 
thi|.t  they  shall  attend  the  Commissioners. 

Mr.  Mansfield  and  Mr.  Pemberton,  in  support  of  the 
Petition. 

This  petition  is  new :  but,  considering  the  nature  of  the 
subject,  there  must  be  somewhere  a  power  to  compel  the 
attendance  of  witnesses  to  prove  those  necessary  circum- 
stances, without  which  the  Commission  cannot  have  effect. 
From  the  bond  given  by  the  petitioning  creditor  it  follows  of 
course,  that  he  must  have  a  right  by  some  authority  to  call 

3  G  ^  upon 


ia02. 
March  I9th 
and20ih. 
Witnesses  to 
prove  the  act 
of  bankruptcy 
not  having 
obeyed  the 
summons  of 

missioners  an 
order  was 
made,  that 
they  should 
attend  the 
Commis- 
sioners.   (  See 
n.  (82),  p.  734.) 
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1802.  upoil  these  persons  to  prove  those  circumstancM.  A  strong 
^""^  itnplicatidh  also  arises  from  the  nature  of  a  Commission  oC 
^  .  *^  bankruptcy,  requiring  possession  of  the  effects  to  be  taken  as 
soon  as  possible;  a  species  of  execution.  The  law  autho- 
rising such  a  proceeding  must  authorise  all  the  necessary  steps 
for  that  purpose.  Under  Commissions  of  lunacy  without  ajiy 
Att  of  Parliament  or  eitpress  atithority  subpoenas,  caDiiig 
lipon  witnesses  to  attend,  are  issued  of  course  by  the  Com-' 
ihissioners;  whose  authority  comes  in  the  room  of  the  es-' 
cheator  or  sheriff  under  the  old  writ  (78).  There  ia  certunlj 
this  difference^  that  under  that  Commission  a  Jury  is  to  inquire. 
But  the  power  to  summon  witnesses  is  only  by  impUcatioD; 
and  because  without  such  a  proceeding  it  would  be  quite  im- 
possible to  execute  the  Commission. 

This  petitipn  states,  that  the  persons  summoned  at  fint 
took  an  objection  by  Counsel,  that  the -Commissioners  had  not 
qualified ;  which  shews  the  spirit  of  resistance  and  coDunoo. 
No  such  order  as  this  petition  prays  can  be  found ;  but  it 
stands  upon  analogy  to  what  has  been  done  in  support  of 
orders  and  summonses  of  the  Commissioners.  In  Ex  pmie 
KetTiey  (79)  no  precedent  was  produced:  but  without  aay 
Lord  Hardwicke  took  a  strong  measure  in  aid  of  the  power 
of  the  Commissioners ;  for  no  Statute  gives  a  power  of  com- 
mitting for  a  contempt  of  the  Commissioners*  sununons. 

Lord  Chancellor. 
The  jorisdic-  There  is  great  confusion  in  the  language  of  erery  book 
tion  of  theXord  relating  to  the  subject,  speaking  of  the  Court  of  Chan- 
Chancelhr  in  ^ery.  The  jurisdiction  is  not  in  that  Court  but  in  the  ift- 
bankniplcy  is  ^^^^^^  ^j^^  happens  to  hold  the  Great  Seal,  by  a  special 
distuct  from  .    ^  i^-,*,  *^ 

that  of  the       authority  to  issue  Commissions  of  Bankruptcy  (80);  ind 

Court  of  Chan-  ^here  is  not  therefore  a  necessary  consequence,  that  bytlist 
eery.  power  •the  Lord  Chancellor  has  in  himself  all  oompnboiy 

[  *783  ]     powers  of  compelling  all  sorts  of  witnesses  to  attend.  But 
very  strong  acts  have  been  done.    The  case,  JEx  parte  Kermf 

•nl 

(78)  TbewritDc/aiote  tagut-  (80)  Post,  Vol.  VIII,  SSO. 
rendo  et  examinando.  See  Fitzh.  XIX,  473,  4,  Ex  ptwie  SmUL 
Nat.  Brm>.  530.  Ex  parte  Giandfield,  i  Glpi  t 

(79)  lAlk.54.  Jam.  387. 
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jBoid  some  otherd  shew,  that  the  Lord  Chancellor  in  bankruptcy  1B02. 
has  taken  upon  himself  to  do  very  strong  acts ;"  for  according  Ldnd 
to  the  lettiers  of  the  Acts  of  Parliament,  for  any  thing  ex-     ^  parte. 
pressed  in  them,  when  once  he  has  granted  a  Commission, 
cbnstitutii^  the  Commissioners  the  Court,  he  is  functus  officio^ 
Yet  in  Ex  parte  Kemey  Lord  Hardwicie  thought  himself 
authorised,  because  the  Commission  issued  under  the  Great 
Seal,  to  consider  the  act  as  a  contempt  of  the  Gfeat  Seal,  as 
if  sitting  in  the  Court  of  Justice ;  and  not  only  discharged  the 
person  arrested,  but  ordered  the  other  under  the  penalty  of 
commitment  to  give  security  to  answer  interrogatories ;  direct- 
ing him  to  be  examined ;  as  would  be  done  in  the  Court  of 
King's  Bench  upon  a  coptempt.    I  will  look  in  Lord  Hafd" 
mcke*8  nptes  fqr  that  case.   In  2  Black.  1142,  Lord  Northing" 
ion  speaking  of  this,  power  is  represented  as  using  the  same 
inaccurate  language ;  speaking  of  the  powers  of  the  Court  of 
jChancery;  wluch  has  nothing  tp  do  with  it.    Itord  Bosslgn 
a)^  disclmrged  a  person  returning  from  being  examined 
before,  the  Commissioners  (  81  ) ;  which  must  be  under  a  notion, 
that  it  is  a  contempt  of  the  Grreat  Seal.    Whether  that  is 
right,  and  the  Ghreat  Seal  having  this  special  authority  can 
consider  it  as  a  contempt,  as  Courts  do,  strictly  speaking, 
might  have  been  doubted,  if  there  was  not  all  this  authority, 
I  do  not  lay  much  stress  upon  the  bond ;  for  in  general  the 
creditor  is  in  possession  of  the  evidence :  if  not,  he  ought  not 
to  m^ke  the  oath;  and  he  never  could  be  hurt  by  the  bond  ; 
for  it  will  not  be  assigned ;  unless  the  Commission  is  wilfully 
md  maliciously  taken  out.   The  creditor  taking  out  the  Com- 
aission  generally  supposes  himself  able  to  bring  witnesses  to 
irove.  the  act  of  bankruptcy ;  and  it  would  be  a  sufficient  ^ 
..inswer  certainly  to  an  application  to  have  the  bond  assigned, 
that  he  was  informed  of  the  act  of  bankruptcy,  &c.  and  could 
not  get  the  witnesses  to  attend.   It  will  turn  out,  I  believe, 
that  the  Grreat  Seal  has  exercised  authority  analogous  to  this.; 
and  if  so,  *  I  will  not  give  up  the  authority.   TheCommis-     [  *784  ] 
rioners  of  Lunacy  came  in  the  room  of  another  authority ;  and  Commis- 

were  meant  to  have  all  the  powers  that  authority  had ;  and  ®^ 

nscv  U&V6  a 

Bjmng  those  there  is  reason  to  say,  it  must  be  incident  to  the      ^  . 

/ir.      ..^       .  .         ^1      .  .  Ti.     power  of  sam- 

pffice  of  Commissioner  of  lunatics  to  summon  witnesses;   If  a  zoning  wit- 
Commission  nesses  as  ioci- 
Ex  parte  Parker ,  ante,  Vol.  Ill,  654   see  the  note,  351,    .  dent  to  their 

office. 
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Lund, 
Ex  parte* 
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Commission  of  baakniptey  could  not  be  ezeettted  witfaom  Aal 
power,  it  would  be  incident^  I  should  ihink»  to  die  oflke  of 
Commissioner;  and  if  bo,  the  question  is,  whether  it  is  in  thi 
person,  who  holds  the  Great  Seal.  . 


Some  time  afterwards  the  order  was  made  for  the  at- 
tendance of  the  witnesses  (by  name)  before  the  Comiii» 

8loners(82). 


(82)  Post,  Ex  parte  Higgins^ 
Vol.  XI,  8.  XIV,  460,  I.  Ex 
parte  Jones^  XVIIr  379.  Ex 
parte  Chamberlain,  XIX,  481. 
CammisMUmers  of  Charitable  Uies 
V.  Hichs,  1  Dich.  61.  Ex  parte 
Gardner,  iVes.  Sr  Bea.  74.  By 
Stat  6  Geo.  IV,  c.  16.  t.  24,  the 
Commissioners  are  ismpowered. 


after  they  have  qualified,  to  fUh 
mon  witnesses  to  trading  aal 
acts  of  bankruptoy,  and  to  re- 
quire the  production  of  boob, 
papers,  &c.;  and  the  penoa 
summoned  shall  inenr  suchpt^ 
nalty  for  not  eoming,  or  refwog 
to  be  sworn,  &c.  as  after  adjudi- 
cation ;  for  which  see  i.  88, 94. 


1802. 
March  Wth, 
18M,  10th. 
Injunction  to 
restrain  waste 
not  gAmted 
withopt  posi- 
tiTo  CTidence 
of  title. 


DAVIES  r.  LEO. 

]|^R.  WHISHA  W  for  the  Plamtiff  moTed  for  an  injune* 
tion  to  restrain  the  Defendant  from  cutting  any  timber 
or  other  trees  on  the  estates  in  the  biU  mentioned^  planted  or 
growing  for  ornament  or  shelter  of  the  mansion-house,  paiki 
and  grounds,  and  any  saplings,  &c» 

The  affidavit  of  the  Plamtiff  stated,  that  he  had  been  inr 
formed,  that  Latitia  Leo,  the  late  wife  of  the  Defendant 
Daniel  Leo,  of  Lanncch  in  the  county  of  Denbigh^  was  at 
her  marriage  seised  in  fee  simple  of  real  estates  in  dut 
county ;  which  by  a  settlement  previous  to  her  marriafe  wot 
limited  to  the  use  of  Laetitia  Leo  for  life ;  remainder  to  tks 
Defendant  for  life;  remainder  to  the  issue  of  the  matiiagt 
therein  mentioned ;  and  in  de&ult  of  such  issue  renudiidef  la 
such  person  or  persons  as  Ltetiiia  Leo  should  by  defd  cr  vi| 
notwithstanding  coverture  direct  or  appoint;  and  in  dcfeak 
pf  such  appointment  with  certain  limitations  oveir  in  fevour  of 

oeiAia 
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certain  penons  theran  luoned  and  their  iame,  and  (amongst  1802. 
others)  of  the  deponent  her  first  cousin,  and  his  issue  in  ])avibs 
manner  thierein  mentioned ;  with  an  tdtfanate  limitation  to  the 
r^ht  heirs  of  LtBtUia  Leo*   The  marriage  took  effect ;  and  Lbo. 
LMUia  LeOf  *  having  a  power  reserved  to  her  of  executing    [  ^786  ] 
a  will  as  aforesaid,  did  (  as  the  deponent  believes  it  is  alleged 
by  the  Defendant  Dante/ Zreo),  make  and  publish  some  writ- 
ing or  instrument  purporting  to  be  her  last  will  and  testa- 
ment ;  which,  as  it  is  alleged  by  Daniel  Leo,  was  dyiy  exe- 
cuted ;  whereby  she  limited  and  appointed  tiie  estates  after 
the  death  of  Daniel  Leo  in  default      issue  of  the  marriage 
unto  and  to  the  use  of  the  Defendant  Henry  fjeo,  with  re* 
mainder  to  his  lawful  issue  in  tail  general;  and,  in  de&ult  of 
aoch  issue,  with  remainder  to  the  issue  of  Darnel  Leo  by  any 
subsequent  marriage  in  tail  general;  and,  in  default  of  such 
issue,  remainder  to  the  deponent  for  life ;  remainder  to  hiji 
issue  in  tail  general,  and  divers  remainders  over. 

Tho  affidavit  farther  stated,  that  Latiiia  Leo  died  in  De^ 
eember  1801,  without  having  revoked  or  altered  her  ^aid 
alleged  wiU,  leaving  her  husband^  and  leaving  no  brother, 
but  leaving  the  Defendant  Mary  Pideston  her  only  sister  and 
heiress  at  law,  surviving;  that  there  has  been  no  issue  of  the 
marriage;  that  Daniel  Leo  ia  unmarried;  and  that  Henry 
Leo  is  infant  and  unmarried :  and  the  deponent  believes, 
he  has  either  under  the  said  settlement  or  the  said  will  and 
instrument  a  contingent  intere9t  expectant  on  the  deaths  of 
Daniel  Leo'  and  Henry  Leo  without  issue :  but  never  having 
been  able  to  procure  a  sight  of  the  said  instrument  he  cannot 
at  present  state  his  claim  more  particularly ;  that  Daniel  Leo 
has  ever  aince  the  death  of  his  wife  been  in  possession ;  and 
the  deponent  has  been  informed  and  believes,  the  said  De- 
fendant has  in  his  custody  or  power  tl>e  said  settlement  and 
the  i^d  will  or  instrument:  bi^t  he  has  not  proved  the  will ; 
and  lie  has  not  produced  the  said  will  or  instrument,  or 
fomished  the  deponent  with  any  particular  respecting  the 
same ;  whereby  be  is  prevented  from  stating  them  more  par- 
ticularly. 

The. affidavit  then  suggested  the  intention  to  comii\it  waste; 
and  that  the  Defendant  had  surveyed,  valued,  an^^  marked^ 
trees,  fQjf  sale ;  ancf  advertised. 
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V. 


1803.  The  Plaintiff  hj  a  farther  affidavit  stated,  that  Z^eft/sa  Le9 

did,  as  the  deponent  belieFes,  make  and  publish  some  instra- 
ment,  &c.  (following  the  former  affidavit ) ;  and  that^  he  groundi 
Leo.  his  belief  upon  the  following  information ;  that  a  few  d>ji 
l  ^  7Se  ]  after  the  death  *  of  the  testatrix  the  Reverend  WUBamDo' 
vies  Shipley,  whom  the  deponent  beeves  to  have  been  one 
of  the  trustees  in  the  said  marriage  setdemeiit  and  inD,  oom- 
niunicated  the  contents  of  the  will  to  the  Reverend  Saamd 
Strong  by  letter  with  permission  to  make  the  same  known 
to  the  deponent ;  which  letter  was  forwarded  to  the  deponent 
in  London ;  and  was  to  the  following  effect ;  that  by  virtue  of 
a  power  reserved  in  the  said  marriage  setdement  Z^^e^i^fa  leo 
had  made  a  will;  whereby  she  limited  and  appointed  accoid- 
ing  to  the  limitations  stated  in  the  former  affidavit ;  and  upoa 
receipt  of  that  letter  the  deponent  applied  for  an  oflidal  eopjf 
of  the  will  to  Hughes,  the  Secretary  of  the  Bishop  of  A. 
Asaph',  who  informed  him,  the  will  had  never  been  proved} 
but  that,  as  far  as  his  memory  served,  he  would  state  to  Ae 
deponent  the  provisions  of  the  said  will,  he  himself  ha?^ 
ing^made  a  codicil  thereto  in  1796;  and  that  the  letter  vti 
to  the  same  effisct ;  except,  that  he,  Hughes,  did  not  wdl  re- 
jCoUect,  whether  the  said  estates  in  de&ult  of  issue  of  Damd 
Leo  by  a  subsequent  marriage  were  not  limited  to  Johm  Homes, 
unde  of  the  deponent,  and  his  issue,  as  tenants  in 
previous  to  the  limitation  to  the  deponent  and  his 

The  motion  was  originally  made  upon  the  first  of  dieae 
affidavits. 

Mr.  Whishaw,  in  support  of  the  motion* 
The  Master  of  the  Rolls  doubted,  whether  this  sort  of  in- 
terest was  sufficient  to  entitle  the  Plaintiff  to  •an  injuncte 
pf  this  sort!  but  the  practice  has  been  to  grant  injunctiopi 
upon  very  general  allegation  of  interest,  to  prevent  irreparabk 
damage,  till  answer  or  fiirther  order.  The  Plaintiff  is  die 
second  tenant  for  life  in  remaindj^;  there  being  no  tenant 
in  tail  in  esse.  Where  the  inheritance  is  to  b^  affected,  the 
general  practice  is  to  make  all  the  tenants  for  life  parties  to 
a  suit  for  any  charge  upon  the  estate.  The  Court  wiD  also 
attend  to  their  interest  for  the  purpose  of  protecting  the  estate 
^n^w^te.   An  injunction  is  panted  infayo^of  the  person 

entitle^ 
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entitled  in  reversion  or  remainder  geneftdly :  and  formerly  even  1893. 

-mtbout  affidavits (83).  That  however  is  now  over-ruled.  The 

first  tenant  for  life  is  entitled  to  it:  RoiweWs  €096  (84);  and 

^  according  to  what  is  said  in  the  note  in  Peere  WUliams,  Leo. 

the  heiress  at  law  is  made  a  party  to  this  bill    The  prin-    [  *  787  ] 

ciple  extends  to  the  second  tenant  for  life ;  Perrot  v.  Per" 

fvt  (85). 

Lard  Chancellor. 

There  is  no  positive  afBdayit,  that  the  will  was  made,  under 
fwhich  the  Plaintiff  is  next  tenant  for  life  to  the  Defendant 
l>o.  This  is  a  mere  hypothetical  title,  upon  the  Plaintiff's 
information  and  belief,  that  a  settlement  was  executed,  under 
which  Leo  is  tenant  for  life,  and  the  Plaintiff  remainder-man  for 
life ;  leaving  it  in  that  way.  There  is  no  instance  of  an  in- 
juncdon  in  such  a  case.  Suppose,  Leo  was  an  old  gentleman 
with  five  daughters ;  and  having  this  right  intended  by  the 
exercise  of  it  to  provide  for  them ;  and  upon  such  an  affidavit, 
^erely  to  belief,  he  is  restrained  for  ft  year;  and  dies  within 
that  year!  An  affidavit  to  information  and  belief  is  nothing 
'fat  this  sort  of  case.  It  must  be  irreparable  mischief  to  a  per- 
son, who  swears  to  his  title.  I  cannot  grant  the  injunction ; 
unless  a  positive  affidavit  is  produced*  ^ 

Upon  the  other  ppint,  I  have  no  doubt,  a  tenant  for  life  Injanction 

may  btave  an  injunction,  particularly  as  to  ornamental  tim-  against  waste 

ber;  for  that  is  not  so  much  upon  his  ipterest  as  his  enjoy-     favor  of 

^  nant  for  Ufe; 

menta  •  «  « 

particolany  a« 

to  omameDt^  timber;  not  «p  mnch  npon  bis  iiiterett  as  his  enjoyment. 


The  motion  was  renewed  upon  ihe  feather  affidavit,  ^^ove  Ifar^Wik. 
stated. 

Lord  Chancellor. 
I  dare  not  grant  an  injunction  in  this  case.   The  bill  states  J^arch  MIL 
a  title  sufficiently,  if  it  was  duly  verified.   But  the  affidavits 
disclose  the  case  no  fiurther  than  that  it  may  or  may  not  be 
true ;  and  I  am  of  opinion,  the  Court  ought  not  to  grant 

an 

(83)  Prae.  Reg.^tZ,4.  Ahr.m. 

(61)  8  P.  Wm.  268,  n.  I  RoU.      (85)  3  Aik.  94. 
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1B02.       an  injunctic^^  unless  there  is  positive  eTidenoe  of  actnl 
title.   If  those  letters  are  true,  they  can  swear  to  the  troth 

of  them (86). 


J3AV1BS 

Lko. 


The  Motion  was  refused, 
f 

(86)  Pilbworih  v.  Hoptour  ante,  5t.  Post,  Uamtom  j.  CMim, 
Vol.  Vir,  306.   Smith  v.  CoUycr,  VIII,  89.  * 


[  788  ] 
1802. 

JforcA  18M,  MOUNTFORD  ©.  TAYLOR. 

20th. 

Bill  by  credi-  ^HE  bill  stated,  that  John  Mouniford  brought  an  actkia 
tors  by  judg-  against  the  Defendant  upon  a  bond  for  4@5A ;  and  ob- 

ment,  who  had  ^^j^gj  ^  judgment  in  Hilary  Term,  40  Geo.  IH.  MomOfard 
nod  out  Ele-.  ^j^j    Jeaving  the  Plaintiff  Marp  Mouniford  his  executrix; 
jftlt,  for  a  dis-       •      .      ^    •  j  ^ 
coTcry  of  free-        ^^^''^^  *®  judgment. 

bold  estates;  The  Defendant  being  also  indebted  to  the  odber  Plamtiff 
ehargiDg,  that  Joseph  Sharp,  for  work  and  labour  and  goods  sold  and  de- 
the  Defendant  liyered  in  the  sum  of  85/.  lOs.  3d.,  Sharp  brought  an  actioa; 
upon  his  dec-  and  obtdned  judgment  in  Michaelmas  Term,  41  Qeo.  IIL 

^V^lment  ^^^^^^                    when  the  judgments  woe 

 ,     ,    .  '  obtained,  the  Defendant  was,  and  ever  since  hath  been,  or 

prerlously  to  n      \  t  •» 

the  judgments  seised  for  his  own  use  of  freehold  estates  for  his  life 

gare  in  his  some  greater  estate ;  that  the  Plaintiffs  sued  out  writs  of 

qualiGoation-;  Elegit  upon  these  judgments :  but  neither  of  them  has  been 
and  if  the  es-  able  to  discover,  where  the  estates  of  the  Defendant  ai^ 
tates  compos-  situate ;  that  they  had  frequently  applied  to  the  Defendant, 
ing  it  were  con-  requesting  payment;  or,  that  he  would  discover  where  hii 
Iauw  iTwas  ^^^^^  situate,  and  whq  are  in  the  occupation  of  Uiem; 
without  con*  ^  order  that  the  Plaintiflfe  might  obtain  satisfaction  of  their 
sideration.  judgments  by  the  Elegits;  the  Defendant  not  having  to  their 
Damorrerasto  knowledge  any  personal  property;  and  the  Plaintiffs  are  pie- 
the  qnaliBca-  vented  from  taking  his  person  .in  execution  by  feaaon  of  his 
tion,  Sic;  and  being  a  member  of  the  House  of  Commpns,  an^  having  .pch 
Answer  to  the  ^aege  of  Parliament, 
rest,  bat  not 
going  to  the 

charge  of  conveyance  without  considoraliou :  the .  Demurrer  wm  ovcfw 
ruled. 
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The  PUdntifig  then  in  answeir  to  a  pretence  suggested,  that 
Die  Defendant  was  not  at  the  time,  when  either  of  the  judg- 
ttients  was  obtained,  nor  hath  been  at  any  time  since,  nor  is 
now,  seised  of  oi^  entitled  to  any  freehold  estates,  charged,  that  Tatlob. 
the  Defendant  in  or  about  1795  on  being  elected  a  member  of 
the  House  of  Commons  and  on  taking  his  seat  took  the  oath  as 
to  his  having  the  requisite  qualification  in  point  of  property; 
and  that  he  then  had  such  an  estate  in  Law  or  Equity  to  or  for 
his  own  use  and  benefit  in  lands,  tenements,  or  hereditaments, 
dear  of  all  incumbrances,  as  was  of  the  annual  value  of  300/. 
above  repriases,  and  as  qualified  *  him  to  be  elected  and  returned     [  ^  789  ] 
»  Member  of  Parliament ;  and  he  also  delivered  to  the  Clerk 
of  the  House  of  Commons  or  somei  other  officer  of  the  House 
a  schedule,  containing  the  particulars  of  the  estate,  whereby 
he  made  out  his  qualification ;  and  the  Plaintiffs  are  unable  to 
dbti^n  the  said  schedule:  but  the  Defendant  has  or  lateljr 
had 'some  copy  thereof,  &c. ;  and  suggesting  another  pretence 
liy  the  Defehdant,  that  he  has  since  conveyed  the  estates,  of 
%hich  his  qualification  was  composed,  and  a  refusal  to  dis^ 
cover,  when,  to  whom,  or  for  what,  charged,  that,  if  the  De- 
fendant has  since  conveyed  away  the  estates,  which  consti- 
tuted his  qualification,  such  conveyance  was  without  con- 
sideration and  in  trust  for  himself. 
The  bill  prayed  a  discovery. 

The  Defendant  put  in  a  demurrer  and  answer;  stating,  that 
as  to  so  much  of  the  bill  as  seeks  a  discovery  from  the  Defend- 
ant, whether  he  did  not  on  the  occasion  of  his  being  elected 
a  Member  of  the  House  of  Commons  or  taking  his  seat  take 
the  oath  as  to  bis  having  tbe  requisite  qualification!  &c., 
or  deKver  to  the  Clerk  or  other  officer  of  the  House  a  sche- 
dule, &c.,  and  whether  such  schedule  was  not  signed  by 
him,  and  whether  the  Plaintifl^s  are  not  unable  to  obtain  that 
achedulcf,  and  whether  the  Defendant  has  not  some  copy 
thereof,  &c.  and  as  requires  him  to  «et  forth  such  copy,  &c. 
of  to  set  forth  in  the  best  manner  he  is  able  the  particulars  of 
the  estate,  in  respect  of  which  he  made  out  his  qualification, 
where  situate,  in  whose  occupation,  and  what  right  or  inte- 
rest he  had  at  the  time  of  his  said  election  in  such  estate^ 
and  to  set  forth  when;  and  upon  what  occasion,  to  whom,  and 

for 
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>a02^  for  what  consideration,  and  with  what  view,  and  for  what 
purpose  he  so  conveyed  th^  same,  and  the  date,  &C  and 
material  contents  of  the  said  conveyance  pr  conveyances,  the 
Tayiou.  Defendant  demurred;  for  cause,  that  the  complainants  have 
not  shewn  any  right  or  title  to  hs^ve  such  discovery  firom  the 
Defendant. 

In  answer  to  the  rest  of  the  hill  the  Defendant  admitted 
the  bond  and  judgment,  the  de^th  of  Mountfofd^  and  Uiat 
the  Plaintiff  Mary  Mountford  is  his  executrix ;  that  sozne  debt 
is  due  to  the  Plaintiff  Sharp ;  ^nd  that  he  obtained  jud|;m^ 
Th^  Defendant  denied,  that  he  was  at  the  respective  timei^ 
t  •780  ]  when  the  judgments  *  were  obtained,  or  sinee,  or  is  noir, 
legally  or  in  apy  other  manner  seised  of,  or  legally  or  equi- 
tably or  beneficially  entitled  for  his  own  use  and  benefit  to, 
any  freehold  messuages,  lands,  &c.,  for  his  life ;  or  that  he 
or  any  person  in  trust  for  him  hath  any  other  estate  or  inte- 
rest therein.  He  admitted  the  application  and  refusal  ;  that 
he  was  elected  a  member  of  the  House  of  Commons  in  1797; 
and  that  in  consequence  of  his  being  a  Member  thereof  and 
having  privilege  of  Parliament  the  complainants  are  prevente4 
ppovfk  ta)dng  him  in  execution, 

Mr.  Man^eld,  Mr.  RomiUy,  apd  Mr.  Pemherton^  in  mgr 
port  of  the  Demurrer. 
The  object  of  this  bill  is  idle  curiosity.  No  creditor  has 
a  right  to  make  these  inquiries.  The  right  of  a  creditor  in 
the  cQmmon  pase  to  a  discovery  of  the  real  estate  is  admitted, 
But  this  Defendant  has  positively  sworn,  he  has  no  real  estate; 
and  de^lyis  not  bound  to  answer  these  impertinent  ques- 
tions. They  ask,  lyhether  the  Defendant  had  ^tate^  at  a 
certain  time,  long  before  they  recpvered  thei^  judgments. 
They  can  hav^  no  interest  in  those  estates.  There  is  a  posi- 
tive and  direct  answer,  that  he  wa^  not  seised  of  or  entitled 
to  any  estate  of  freehold  in  Law  Equity  at  the  time  die 
Phdntiffs  obtained  their  judgments,  or  since,  Np  infeience 
fuises  from  the  fact,  that  the  Defendant  was  a  Member  of 
Parliament;  for  the  Statute  (87)  says  expressly,  that  the 
qualification  may  be  copyhold  estate;  and  it  has  been  de- 
p)4<s4  hy  the  House  of  Commons,  the  only  competent  tribunal, 

(87)  SUt.  9  Ann.  c.  5t 
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that  A  rent-charge  would  do.    Neither  of  these  could  be  leM. 
touched  by  creditors. 

*  Another  objection  is,  that  this  discovery  might  subject  the 
Defendant  to  an  indictment  for  peijury ;  and  avoid  his  seat  Taylor. 
under  the  Act  of  Parliament. 


MOUNTFORD 
V. 


Mr.  Jokfuon,  in  support  of  the  Bill. 
The  answer  to  the  last  objection  is,  that  is  not  the  cause 
of  demurrer  assigned ;  which  must  be  abandoned,  before  thcr 
Defendant  can  assign  another  are  tenus.  But  upon  the  na-> 
ture  of  the  case  it  is  impossible  for  the  Defendant  to  protect 
himself  by  that  allegation/  that  he  has  sworn  falsely ;  the  « 
bill  charging,  that  he  had  taken  the  oath,  and  that  it  is  truCi^ 
♦'The  general  right  of  the  creditor  to  come  for  a  discovery  of  [  •TSl  ] 
real  estate  in  aid  of  his  execution  is  admitted.  The  creditor 
then  has  a  right  to  put  any  particular  questions,  the  tendency 
of  which  may  be  to  procure  him  that  information.  The  ge- 
neral denial  is  not  sufficient.  If  a  bill  was  filed  for  a  discovery 
of  the  consideration  of  a  security  and  a  variety  of  particulars 
with  respect  to  that,  the  Defendant  swearing  broadly,  that 
he  paid  full  consideration,  cannot  protect  himself  from  an- 
swering the  particulars.  The  Plaintiffs  have  a  right  to  ask  as 
to  the  anterior  time,  to  avail  themselves,  if  they  Can,  of  that 
discovery  against  the  persons,  in  whose  possession  the  estates 
may  now  be.  The  fact  of  his  election  and  taking  the  oath 
is  produced  as  evidence,  that  he.  had  freehold  estates,  and 
that  he  has  not  since  parted  with  them,  or  has  parted  with 
them  in  such  a  manner,  that  the  Plaintiffs  are  not  deprived 
of  tl^  lien. 

Mr.  Mansfield,  in  Reply. 
The  Plaintiffs  might  perhaps  ask  the  Defendant,  whether 
he  had  any  estates,  which  he  has  conveyed  in  trust  for  him- 
seiL  This  demurrer  does  not  go  to  such  an  inquiry,  but  only 
to  inquiries,  which  are  wholly  impertinent^  as  to  the  qualifi- 
cation, what  passed  in  the  House  of  Commons,  .and  what  he 
has  done  with  the  estate  he  gave  in.  Is  he  bound  to  set  forth, 
what  is  become  of  any  estate  he  had  twenty  years  ago?  It 
is  enough  in  explicit  terms  positively  to  deny,  that  he  ever 
executed  any  conveyance  of  such  estates  in  trust  for  himself; 

and 
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1802.       and  that  he  had  any  iatet^st  legal  or  eqiutftbfe  m  aiqr  aatal^ 

^  upon  which  execution  may  be  had  by  a  creditor.  • 

MOVMTFORO     *  .  _ 

Tatwic  Lord  ChaiIcbllor. 

This  is  as  important  a  case  as  erer  ^aipe  befoM  the  Comt; 

not  with  regard  to  the  particular  circumstances  belonging  to 

it|  but  as  to  the  gebetfal  pr^iple,  iribich  mitft  goyem  aB 

oaaea  of  the  sa^  jkind,  thoui^h  not  pveeisely  of  die  aaaie 

species.   I  must  take  it,  that  in  1797  the  Defendant  had  ia 

estate  of  300/.  a-year ;  subaequeni  to  whidi  time  the  judg* 

ments  were  obtained.   It  seems  admitted,  that  they  ha?e  a 

right  to  come  here  for  a  discovery^  where  the  propetty  is, 

in  order  to  make  their  judgments  availahle.    That  certaidy 

will  not  afiect  real  property  had,  before  the  judgmetit  was 

obtained,  if  no  longer  under  such  circumstances  that  the 

[  ^  79S  ]     creditor  can  follow  it :  but  it  does  not  follow,  *  that  he  canaoC, 

merely  because  it  does  not  remain  in  the  ownership  of  the 

debtor;  for  there  may  be  many  case^,  in  which  he  might 

There  is  a  material  diarge  in  this  bill ;   that,  if  there  was 

any  conveyance,  it  was  without  consideratbn.    First,  in  die 

common  case  will  a  bill  for  a  discovery  lie,  with  all  this  parti* 

eularity,  to  know  every  estate  he  has  sold  and  disposed  of  for 

three  years?   If  so,  he  may  go  back  forty  years.    The  veiy 

defence  in  this  case .  supposes,  the  Plaintiffs  have  a  right  to 

call  upon  the  Defendant  at  least  to  negative  some  general 

General  denial  inquiries.   The  policy  of  the  proceedings  in  this  Court  ih 

not  enough:    that  a  general  denial  is  not. enough;  but  there  nnist  be  as 

there  must  be  img^e^  to  sifting  inquiries  upon  the  general  question*  Tbert 

^  ^  is  a  difficulty  upon  the  objection,  that  this  would  extaad  to 

the  siftiog  m-         .    '     L  i         r  .  vu  ^ 

qniries  upon    ^  estate  parted  with  forty  years  ago  without  consideration; 

the  general  ^  ^™  clear,  that  sudi  a  bill  must  aot  allege, 

question*        that  at  a  given  time  the  Defendant  was  seised  of  given  lands; 

(not  simply  suggesting  as  a  fisdiing  bitt,  diat  at  soaoe  tiam 

or  other  he  had  some  land);  and  that  he  conveyed  those 

lands  away  fraudulently,  to  put  them  out  of  the  reach  if 

this  creditor. 


March  Mth.         Lord  Chanc£li«or. 

This  Demurrer  must  be  over-ruled.   The  bill  is  met  by  a 
^fence,  admitting,  that  it  Ie^  a  proper  bill;  and  the  answer 

does 
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noi  negative  aD,  thilt  b  material  to  With 
ct  ta  Ibe  nature  of  the  qualification,  if  he  had  said,  die  jhq^^^qb 
Tty  he  gave  in  to  the  House  of  Commons  was  not  fiabk 
scution,  tiie  Court  ought  to  be  content  with  that,  with- 
"equiring  •  from  him  more  jmrticularitj.  But  the  biH 
[es,  tiiat  the  Defendant  delivered  in  a  schedule  of  the 
^ulars  of  the  estates,  whereby  he  made  out  his  qna- 
ion,  and  that  he  has  conveyed  them  widiout  const* 
ion,  as  evidence,  tiiat  he  has  lands  liable  to  execu- 
as  they  may  be  unquestionably.  Upon  that  I  think  he 
answer. 


le  Demurrer  was  over-ruled.. 


KENWORTHY  v.  BATE. 

'  indentures  of  settlement,  dated  the  S9th  of  September^ 
753,  in  consideration  of  the  marriage  of  Bartholomew 
Penny  estates  of  Bartholomew  Penny  were  conveyed 
-tees  and  their  heirs,  to  the  use  of  Bartholomew  Penny 
;  remainder  to  the  use  of  Ann  Penny  for  life,  for  her 
)  and  in  bar  of  dower;  and  immediately  after  the  de- 
f  the  survivor  of  them  then  to  the  use  of  such  child 
Iren  of  said  Bartholomew  Penny  on  the  body  of  said 
wife  begotten  or  to  be  begotten  as  the  said  Bartho- 
'enny  should  in  and  by  his  last  will  and  testament  in 
uider  his  hand  and  seal  duly  executed  give,  direct, 
1  appoint;  and,  for  want  of  sudii  direction,  limi- 
id  appointment,  to  the  use  of  the  first  son  of  the 
Bartholomew  Penny  on  the  body  of  said  Ann^  &c., 
leirs  of  the  body  of  such  fii^st  son;  with  similar 
to  the  use  of  tiie  second,  third,  fourth,  and  all 
other,  son  and  sons  successively,  and^mainders 
the  ultimate  remainder  to  Bartholomew!  Penny  and 


I  798] 
RoiU. 
1802. 
March  t9dm 
Power  of  sp- 
pointing  real 
estate  well  ex-^ 
ecQted  by  a 
devise  to  trus- 
tees to  sell, 
snd  an  appoint- 
ment of  tho 
money  pro- 
duced by  the 
sale. 

Settlement 
upon  such 
child  or  chil- 
dren as  the  fa- 
ther should  ap- 
point: appoint- 
ment exclud- 
ing one  esta- 
blished. 
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1802*  Batiholamew  Penny ^  having  aurvived  his  wife,  died  in  1798} 

enworthV  hesides  other  children  who  died  under  ag» 

and  unmarried,  three  Bons  and  two  daughters :  Yiz«  TkmoB 
Bate.  *  George  Penny,  WilUam  Theyer  Penny,  Elizabeth  Mary  Gstf- 
landeau,  Ann  Auberi,  and  Bartholomew  Penmy.  By  liis  wiD, 
dated  the  10th  of  December,  1795,  reciting  the  settlement 
and  the  power  therein  contained,  he  gave,  devised/  and  be* 
queathedf  all  the  estates  so  settled  and  all  the  rest  and  residiie 
of  his  estates  real  and  personal  to  Jamee  Bate  the  elder  ind 
James  Bale  the  younger,  to  sell  and  dispose  of  tke  estates 
above  mentioned  as  soon  as  convenient  after  his  decease ;  and 
the  net  produce  thereof  together  with  the  net  produce  of  the 
remainder  he  should  die  possessed  of  he  willed  to  be  divided 
among  his  children ;  and  he  thereby  gave  to  his  son  Tkamu 
George  Penny  one  shilling,  to  be  paid  within  twtdve  moodis 
after  his  decease ;  to  hb  son  WilUam  Tl^eyer  Penny  500L ;  to 
his  daughter  EUxabeth  Mary  GuiUandeau  5001.  for  her  sole 
and  separate  use.  The  rest  and  residue  of  aD  his  effects  he 
willed  to  be  divided  into  four  equal  parts ;  and  he  gave  one 
[  ]  fourth  thereof  to  ^  William  Theyer  Penny,  one  fourdi  port 
thereof  to  Elixabeik  Mary  OmUandeau  for  her  separate  uae; 
one  fourth  part  thereof  to  Ann  Aubert  for  her  sole  sad 
separate  use ;  and  the  remaining  fourth  part  to  Bartholamtm 
Penny. 

Bartholomew  Penny,  the  youngest  son^  died  in  the  life  of 
his  father.  In  December  1799,  William  Theyer  Penny  be- 
came a  bankrupt;  and  the  bill  was  filed  by  his  assignees; 
suggesting,  that  Thomas  George  Penny,  the  eldest  son,  went 
to  the  East  Indies  in  1773,  and  for  upwards  of  twenty-seven 
~  years  had  not  been  heard  of;  and,  prayitig,  that  if  the  Court 
shall  be  of  opinion,  that  the  estates  are  unappointed,  tbe 
Defendant  Bate  may  be  decreed  to  deliver  up  the  settlement; 
and  that  a  Receiver  may  be  appointed,  tec. 

The  Defendants  insisted,  that  the  will  of  1795  was  a  good 
execution  of  the  power ;  and  that  by  a  prior  will,  dated  the  Ist 
of  November,  the  testator  gave,  devised,  and  bequeathed, 
all  the  settled  estates  to  Elizabeth  Mary  GuiUandeau  and  her 
heirs  for  ever ;  and  she  insisted,  that  if  the  wiU  of  1795  was 

not 
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hot  a  good  execution  of  the  power,  the  will  of  17dS  was  not  1802. 
revoked  thereby ;  or,  if  revoked  as  a  will,  it  was  good  as  an  ^ 

•     .  ,     n  •  JwEN  WORTHY 

instrument  of  appointment.  v. 

Bate. 

XJpon  an  inquiry  directed  the  Master's  Report  upon  the 
circumstances  stated,  that  Thomas  George  Penny  died  in  1775 
.without  issue. 

Mr.  JtomiUy  and  Mr.  Roupett,  for  the  Plaintiffs. 
r  The  intention  is  plain,  that  this  estate  was  to  go  as  real 
property,  as  far  as  it  could.  There  is  no  authority,  that  a 
.power  of  appointing  a  real  estate  is  well  executed  by  selling  it 
•and  disposing  of  the  money.  No  case  bears  the  least  re- 
semblance to  this,  except  Long  Long (88);  which  is  very 
distinguishable  in  several  circumstances.  Thwaytes  v.  Dye  (89) 
will  be  cited.  But  there  is  a  material  difference ;  that  there 
the  party  did  not  devise  the  estate  away  frcfm  all  his  children ; 
but  suffered  it  to  go  to  the  eldest  in  tail ;  giving  rent-charges 
out  of  that  estate  to  the  others.  In  Roberts  r.  Dixall {90) 
ako  the  estate  went  to  one  of  the  children. 

Mr.  Richardsy  Mr.  Steele,  and  Mr.  Stanley,  for  the  De-     [  795  ] 
fendants. 

This  was  a  power  vested  in  the  husband,  to  enable  him  to 
provide  for  the  children  of  the  marriage;  therefore  to  be  con- 
strued favourably.  In  Long  v.  Long  there  was  equally  an  in- 
tention to  continue  the  estate  real:  the  limitations  being  to 
the  first  and  other  sons,  &c.  But  no  intention  was  inferred 
from  that  circumstance :  the  father  having  a  right  to  appoint 
to  one  in  fee ;  and  the  child  itiight  sell  the  estate.  In  effect 
that,  which  arises  from  the  land,  is  equally  the  subject  of  ap- 
pointment, as  a  rent-charge.  In  Thwaytes  v.  Dye  there  is  no 
difference  from  the  circumstance,  that  the  land  is  permitted  to 
go  to  one  of  the  sons.  That  case  is  an  authority,  that  under 
a  power  of  this  kind  the  estate  may  be  charged.  Is  that  an 
execution  modo  %formd  within  the  terms  of  the  power?  In 
'Roberts  v.  Dixall,  which  was  the  case  of  a  mere  naked  power, 
ihe'  language  of  the  Court  shews,  that  this  is  a  good  execution. 

In 

(88)  Ante,  Vol.  V,  445.  (90)  2  Eq.  Ca.  Ab.  668. 

(89)  2  Vem.  80. 

Vol.  VI.  3  H 
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18oa.  In  Equity  the  intention  is  ta  be  looked  to.  The  estate  is  il 
the  beneficial  interest  in  it  Can  the  introduction  of  tnuteei 
vitiate  the  whole  ?  Either  this  is  a  good  appointment  or  not 
Batb;.  The  father  might  have  given  the  estate  or  any  portion  of  it  to 
any  one  child  immediately.  ,  Where  is  the  difierenoe  between 
giving  the  produce,  and  giving  the  estate,  to  make  produce  of 
it  ?  Long  V.  Longf  though  certainly  differing  in  eircumstancei, 
in  principle  governs  tliis  case ;  and  was  stronger ;  for  the  estate 
was  to  be  limited  to  the  eldest  son  subject  to  a  charge.  Sup- 
pose, a  mine  had  been  discovered:  he  might  take  the  estate; 
paying  the  charge.  It  was  contended  there,  that  if  for  sasf 
reason  he  wished  to  keep  the  estate,  he  might  have  done  m, 
paying  the  charge :  but  the  Lard  Chancellor  would  not  disturb 
it,  the'  substance  being  executed.  In  Wilson  y.  JPiggoti  {91^ 
the  principle  is  laid  dowp  correctly  by  Lord  Alvanley\  tbat 
where  tlie  party  has  such  a  power,  and  demonstrates  an  inten- 
tion to  give  a  share  to  any  child,  the  Court  will  enforce  it 
without  attention  to  the  mode,  in  which  it  is  given  (9S).  It  ii 
clear,  that  under  such  a  power  it  is  not  necessary  to  gite  a 
share  to  all :  but  it  may  be  given  to  any  one,  excluding  the  rest: 
Swiji  V.  Gregson  ( 93 ),  Spring  v.  BUes  ( 94 ).  The  Court  wiD 
consider,  whether  the  party  has  substantially  execated.  The 
motive,  providing  for  a  family,  ought  to  be  liberally  con- 
[  ^796  ]  ^  strued.  A  division  of  a  real  estate  into  small  portions  would 
be  attended  with  great  inconvenience. 

Bat  if  thb  is  not  a  valid  execution  of  the  power,  then  tk 
former  will  must  stand. 


Mr.  Romilly,  in  Reply. 
The  will  of  1795  is  certainly  a  revocation  of  every  odicr 
execution  of  the  power  by  wilL  It  is  impossible^  that  this  ca 
be  a  good  execution  of  the  power  at  law.  The  utmost,  that 
can  be*  contended,  is  that  the  &ther  having  in  substanee  doot 
what  he  was  entitled  to  do,  the  parties  are  entitled  to  die 
assistance  of  a  Court  of  Equity. .  In  the  cases  cited  the  legil 
estate  was  in  the  eldest  son  with  the  charges  upon  it.  Lo^i^ 
Long  was  thought  a  doubtful  case;  and  there  was  no  dele^ 

(91)  Ante,  Vol.  II,  351,  (03)  1  Term  Rep.  4aS. 

(92)  Aote,  Vol.  II,  365.  (94)  ]  Term  JUp.  436,  soli. 
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mination  like  jt  beferei   The  Lord  ChaneeUor  went  very  much  1809. 

upon  this :  that  the  husband  had  a  power  to  charse  portions 

for  the  younger  children  to  what  extent  he  pleased^  even  to  ■ 

the  value  of  the  whole  estate  except  the  sum  of  100/. ;  leaving  Batb. 

no  more  than  that  for  the  eldest  son;  and  therefore  in  sub* 

stance  he  might  have  taken  it  from  the  eldest  son.  There  was 

no  limitation  of  the  sum  to  be  charged.   A  power  of  charging 

to  any  extent  is  the  same  as  a  power  to  give  the  whole,  hat 

power  was  so  executed^  that,  if  good  at  all,  it  was  good  at 

law:  but  this  testator  has  attempted  under  the  power  to 

to  mere  strangers. 

The  Master  of  the  Rolls. 
It  does  not  appear^  that  this  case  in  specie  has  ever  occur- 
red ;  but  in  principle  I  cannot  distinguish  it  from  those^  that 
have  been  cited.  Three  of  those  cases  must  have  been  ill 
decided,  if  it  is  true,  that  substantially  a  power  to  appoint 
land  can  be  executed  in  no  other  way  than  by  limiting  the 
land  itself.  In  Thwaytes  v.  Dye  the  limitation  was  priecisely 
the  same  as  this:  the  power  was  to  appoint  the  land  itself; 
and  the  argument  arose  as  much  as  it  does  here,  that  beyond 
that  the  party  could  not  go  ;  that  there  was  no  election,  ex- 
cept to  do  nothing  or  to  give  the  land.  He  had  a  power  t6 
give  the  land :  but  he  gave  them  nothing  in  the  land ;  but  in- 
fitead  of  that  made  the  disposition  stated  in  the  Report.  The 
objection  was  taken  in  the  words,  in  which  it  is  taken  her^ 
That  was  not  a  case  in  which  he  had  directed  a  sale:  but  thfe 
effect  of  the  decision,  which  was  upon  a  plea,  goes  the  lengtil 
of  shewing,  that  a  power  to  appoint  ^  land  may  in  sub-  797  ] 
stance  be  executed  without  giving  the  land  itself.  If  the 
krir's  objection  was  a  good  one,  it  would  have  prevailed  un- 
doubtedly. 

In  Roberts  V.  Dixall  also  the  power  was  to  appoint  hmd.    Power  to  ap- 
The  party  did  not  appoint  the  land ;  but  charged  a  sum-  of  point  land  well 
money  upon  the  land ;  and  it  was  held  substantially  an  exe-  executed  by  a 
cutipn  of  the  power.    It  was  not  contended  to  be  so  litera%  charge, 
and  formally.  As  an  illustration  of  that  Lord  Hardwicke  said, 
he  might  have  directed  a  portion  of  the  land  to  be  sold,  and 
the  money  to  be  paid  to  his  daughters ;  and  what  he  did  was 
equivalent. 

3H2 
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Batb. 
Power  to 
charge  in- 
cludes a 
power  to 
aelL 


fT98] 


'  The  case  of  Long  v.  Long  detenmnea  this ;  and  to  ^bie 
a  person  to  sell  land  it  is  not  necessary  to  have  that  autheritj 
expressly  given  to  him.  There  the  party  h^d  no  right  to  seU 
but  had  a  right  to  charge.  There  was  a  stronger  case  than 
this;  for  a  power  to  charge  is  in  its  nature  a  more  dremii- 
scribed  power  than  a  power  ta  g^ve  landr  In  thi^  case  tkre 
is  an  absolute  power  to  give  the  fee-simple,  the  whole/  out 
.and  out,  to  any  one  of  the  children,  or  to  divide  it  asMxig 
them.  That  is  a  more  extensive  power;  for  the  implicttkn 
from  a  charge  is  generally,  that  something  is  to  be  left.  The 
terms  of  the  settlement  in  the  other  case  gave  room  in  a  pe- 
culiar degree  for  that  implication ;  for  it  might  be  contended, 
that  was  only  a  power  to  charge;  and  the  estate  was  to  be  in 
the  possession  of  the  eldest  son.  Of  necessity  it  was  to  be 
implied,  that  the  estate  was  to  be  permitted  to  remain  in  the 
eldest  son,  to  bear  the  charge;  and  therefore  nothing  bati 
charge  could  be  intended.  But  it  was  held,  that  as  there  was 
nothing  to  restrain  him  in  the  amount,  and  he  might  have 
charged  the  utmost  value,  he  had  done  only  what  was  equnn- 
lent  to  that;  and  if  the  argument  as  to  the  eldest  8on*8r^ 
ceiving  KXtf.,  that  it  amounted  to  the  same  as  if  the  chai^gc 
had  been  to  the  full  value  except  100/.,  is  used,  what  is  die 
argument  here?  The  conclusion  there  was,  that  therefore 
he  might  sell  the  land;  and  give  the  son  100/.,  instead  of 
permitting  land  of  that  value  to  continue  in  his  possetikn. 
It  was  supposed,  he  had  all  he  was  entitled  to,  if  he  hadia 
money  all  he  could  have  claimed  m  land.  That  is  therefore 
a  direct  determini^tion,  that  a  power  to  charge  includei  a 
power  to  sell.  Then,  does  not  a  power  to  ^give  inchidea 
power  to  sell  for  the  purpose  of  giving  the  money  instead  of 
the  land?  It  is  impossible  not  to  collect  from  Uiesecasesa 
principle,  that  will  bear  out  what  is  contended  by  the  DeCend- 
ants;  though  the  case  has  not  precisely  occurred  in  tenns. 
Declare  the  appointment  well  made,  &c.  (95). 

(95)  tJpon  the  law  of  Appointment  see  Bo^le  v.  The  Bitktf  ^ 
Peterborough,  ante,  Vol.  I,  290,  and  the  note,  310. 
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LANE  V.  WILLIAMS.  # 

The  Master  of  the  Rolls  for  the  Lord  Chancellor. 

^R.  ROMILLY  and  Mr-  Thompson,  for  the  Plamtiff,    MoUon under 
moved  for  an  injunction  to  restrain  the  Defendant  from  special  circnm- 
rooeeding  at  law  upon  a  judgment  obtained  twenty-four 
jars  ago,  and  that  the  bond,  upon  which  it  was  obtained,  fore  Answer  !• 
lould  be  deposited  with  the  Master ;  upon  affidavit,  stating,  restrain  pro- 
lat  the  Defendant,  a  tmlor,  was  in  the  habit  of  supplying  ceediog  under 
>ui\g  men  with  money,  selling  horses  to  them,  and  dealing  a  judgment  xe^ 
other  transactions  of  a  similar  nature ;  that  the  Plaintiff  had  ^Qsed. 
arrowed  money  from  him ;  and  incurred  a  debt  of  between 
101.  and  600/.,  for  which  the  bond  and  judgment  were 
▼en;  part  of  the  consideration  being  paid  in  clothes ;  and 
lat  the  judgment  had  been  long  satisfied;  anothe;r  security 
eing  given^ 

Eor  the  Plaintiff  Patrick  v*  Harrison  {96)  was  mentioned  j 
here  the  negociation  of  a  bill  of  exchange  was  restrained^ 

Mr.  Johnson,  for  the  Defendant. 
Except  in  the  case  of  waste  and  cases  analogous  there  is  no 
jst^ce  of  resjtraining  a  proceeding  at  law  before  answer  or 
itil  the  Defendant  is  in  contempt  for  not  putting  in  an  an- 
ver  (97).  Patrick  v.  Harrison  was  analogous  to  the  case  of 
aste.  This  is  a  very  different  case.  What  ground  is  there 
it  depositing  the  bond  with  the  Master.  It  is  impossible  to 
^strain  the  Defendant  from  proceeding  .  to  execution  upon 
fidayit  immediately  on  filing  the  bill.  It  is  against  all  the 
junie  of  the  Court. 

Mr.  Romilly,  in  Replyl 
Certainly  this  application  b  not  made  upon  the  general      [  3 
ractice,  but  upon  the  particular  circumstances,  stated  in  the 
(Bdavit ;  to  which  no  answer  is  made.    The  question  is,  whe- 
ler  under  these  oircumstances,  the  judgment  twenty-four 

years 

(96)  3  Bro.  C.  C.  476.  Dottmcs,  Vol.  XVIII,  447, 471, 

(97)  Post,  Andersim  v.  Darcy,  622, 
Yhit^   V.  Klevers,   Jafneg  v. 
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years  ago,  and  no  proceeding  since,  this  Court  wiD  just  on 
the  eve  of  the  vacation,  when  there  wiD  be  no  opportomty  to 
stay  the  proceeding,  permit  him  to  have  the  benefit  of  it 

The  Master  of  the  Rolls. 
Is  there  any  instance,  where  the  Court  under  any  dream- 
stances  interfered  upon  affidavit  to  restridn  a  legal  right? 

Mr.  RomiUy  mentioned  /vaoc  v.  Humpage  (  98  ). 

Mt.  Johnson.  That  is  a  singular  case;  and  the  defeenm- 
nation  has  been  questioned.  But  it  was  upon  the  gromid  of 
fraud. 


The  Master  of  Hie  Rolls. 
It  was  a  case  of  collusion.: 

I  am  afraid  to  make  the  precedent  in  such  a  case  as  Ats. 
Here  is  a  judgment;  and  primd  facie  every  man,  who  hast 
judgment,  has  a  right  to  sue  out  execution.  Itwoddbei 
very  strong  thing  to  interfere  to  prevent  the  legal  conse- 
quences of  a  judgment. 


Vol.  I,  481. 


BLUNT  V.  CLITHEROW. 


The  motion  was  refused. 

(98)  Ante,  Vol.  I,  427.   ^Bro.  C.  C  463.   See  the  note,  asle, 

Rolls. 
1803. 
Nov.  20th. 
Dec.  21f/. 
1802. 
March  25M. 

A  Receiver  is  PETITION  was  presented  by  the  Receiver  appointed 
not  to  lay  oat  by  the  Court  of  the  rents  and  profits  of  estates  de- 
niooey  in  re-  vised  to  the  Plaintiff,  an  infant ;  praying,  that  the  Master 
pairs  at  his  may  be.  directed  to  allow  the  petitioner  the  following  sums: 
own^  discre-  155;  jg,  j  ^^  mason's  and  plaistercr's  work ;  165/.  1 U.  IM. 
^nt  *  [*800]  carpenter's  ♦  work ;  and  140/.  allowed  to  a  tenant  to  coia^ 
under  circum-  P^®^  other  inside  repairs,  done  to  a  house,  the  late  residence 
stances  an  in-  of  the  testator,  and  part  of  the  said  estates:  the  Master 
quiry  was  di- 
rected; and  the  Report  stating,  that  the  expenditure  was  for  the  lasting 
benefit  of  the  estate,  aud  by  the  direction  of  .the  trustees,  the  Order  for  the 
allowance  was  made. 
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having  declined  to  allow  these  charges  in  passing  the  Receiver  s  1802^ 
accounts  without  the  sanction  of  the  Court  BuT^ 

The  petition  stated  the  following  facts,  verified  by  the 
affidavit  of  the  petitioner;  that  these  sums  had  been  really  Clitukuow. 
and  bond  fide  paid  and  allowed  by  the  petitioner  for  the  said 
repairs  \  and  that  the  same  were  in  the  opinion  of  the  peti- 
tioner necessary  and  proper ;  in  order  to  render  the  house  and 
premises  tenantable ;  and  a  principal  part  of  the  repairs  was 
made,  or  agreed  to  be  made,  previously  to  the  appointment 
of  the  petitioner  as  Receiver,  by  the  direction  and  under  the 
inspection  of  the  trustees,  to  whom  the  estates  were  devised. 
The  petition  farther  stated,  that  the  trustees  had  agreed  to 
let  the  house  to  a  respectable  tenant  during  the  infancy  of  the 
Pluntiff  at  a  rent  of  ISO/,  per  annum ;  and  that  the  tenant 
was  induced  to  take  the  house  by  the  said  sums  being  agreed 
to  be  laid  out  in  the  repairs. 

Mr.  Raynsfordf  for  the  trustees^  consented  to  the  prayer 
of  the  petition. 

The  Master  of  the  Rolls  expressed  a  strong  opinion,  that 
he  could  not  make  such  an  order;  but  permitted  it  to  be 
mentioned  agun,  if  any  precedent  could  be  found. 


^     Mr.  Kenricky  in  support  of  the  petition.  jj^^  2lW« 

An  order  was  made  upon  the  17th  of  November,  1801,  by 
the  Master  of  the  Rolls  on  the  petition  of  a  receiver  in  the 
case  of  Cross  v.  Omerody  by  which  the  Master  was  directed 
to  inquire  into  a  payment  by  the  teceiver  of  ^06/.  in  dis- 
charge of  a  mortgage,  funeral  expences  and  legacies ;  which 
the  Master  had  declined  to  allow  the  receiver. 

An  order  was^  also  made  by  Lord  Rosslyn,  as  of  course, 
without  even  ordering  the  parties  to  attend  him,  referring 
it  to  the  Master  to  inquire  into  sums  expended  by  a  com- 
mittee in  repairs  of  a  lunatic's  estates,  and  the  propriety  of 
future  repairs.  In  Garland  v.  Garland  a  similar  order  was 
refused:  the  receiver  ♦having  persisted  in.  expending  large  [  •801  ] 
sums  in  repairs,  after  prior  sums  had  been  allowed  him  in 
passing  bis  accounts  with  a  caution  from  the  Master  not  to  lay 

out 
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I8O2J       out  any  more.  .  There  u  ako  an  otder  in  Mr.  Newport 8  lunacy 
referred  to  by  Lord  jRa««/y»  (99).    As  to  the  repairs  haying 
been  done  by  direction  of  the  trustees^  Imoood  v.  Twine  { 100). 
Clithbrow.  Lord  WincheUea       NoreUffe{\%  Vernon  v.  Vmum{i). 

The  only  authorities  containing  any  thing  in  opposition  to  the 
prayer  of  this  petition  are  Fletcher  v.  Dodd  (  3  )  and  Manit 
V.  Elme^if);  amounting  to  nothing  more  than  extra-judicial 
dicta  as  to  this  point  If  the  only  object  of  the  Court  is  to 
have  a  hold  over  receivers,  and  to  prevent  &  wanton,  in- 
terested, or  extravagant,  expenditure,  ^that  object  is  more 
likely  to  be  obtained,  and  with  less  expence,  by  a  course  .ne- 
cessarily bringing  before  the  view  of  the  Master  suoh  expen^ 
diture,  than  by  putting  the  parties  to  the  expence  of  a  petitioa 
to  obtain  a  previous  order  to  consider  of  the  propriety  of  the 
expenditure;  when  even  after  that  the  accounts  must  again 
come  before  the  Master.  ' 


Dec^Ut. 


1802. 
March  i5th. 


The  Master  of  the  Rolls  refused  to  make  the  order  prayed; 
but  referred  it  to  the  Master  to  inquire  into  the  circumstances 
of  the  expenditure  of  the  said  several  sums ;  and  whether 
the  same  was  for  the  lasting  benefit  of  all  the  parties  entitled 
to  the  said  estates ;  with  liberty  to  state  ail  special  circum- 
stances. 


The  Master  by  his  Report  stated  the  several  facts  contained 
in  the  petition  to  have  been  verified  by  affidavit ;  and  that 
the  trustees  admitted,  that  the  repairs  were  done  by  their 
directions ;  that  the  mansion-house  and  land  adjoining  had 
been  let,  as  stated  in  the  petition ;  and  that  it  probably  would 
have  remained  untenanted,  if  such  repairs  had  not  .been  done; 
and  that  in  his  opinion  the  expenditure  was  for  the  lasting 
benefit  of  the  estate  and  the  parties  interested  therein :  and. 
a  petition  was  presented  to  confirm  the  Report, 


(99)  Ante,  Vol.  11,  72. 

(100)  417. 

(1)  iVem.  435. 

(2)  Before  Lord  Thurbw. 
Cited  ante,  Vol.  I,  450,  in  Ex 
parte  Bromfieid. 


(3)  Ante,  Vol.  I,  86;  see  the 
note;  where  it  appears,  that  the 
strict  mle  on  this  subject  Im 
been  relaxed. 

(4)  Ante,  Vol.  1, 139. 
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Mr.  Kenrick,  in  support  of  the  Petition  to  confirm  the 
Report,  was  stopped  by  the  Court.  .  Blunt 

'         ».  ,  . 

The  Master  of  the  Rolls  said,  as  it  was  now  ascertained,  Clitherow* 
that  the  repairs  were  done  by  the  direction  of  the  trustees, 
he  would  make  the  order :  but  Receivers  must  understand, 
that  they  are  not  to  be  permitted  to  lay  out  money  in  repairs 
at  their  discretion^ 


FORD  V.  . 

AprU  mk. 

jH^R.  STANLEY  moved,  that  the  Register  of  the  Con-     Order  upon 

sistory  Court  of  DurjMm  may  be  ordered  to  deliver  Register 
several  original  Wills  for  the  purpose  of  being  produced  at  the  ®^  ^  Consis- 
hearing  of  the  cause  upon  receiving  security.  ^wfver^'^ri^ 

_     •  .    ^  .   .nal  WiUs,  for 

The  Lord  Chancellor  said,  there  was  so  much  authority       purpose  of 
for  the  application,  that  he  could  not  refuse  it ;  and  that  he  bebg  pro- 
had  foimd  a  case  among  Lord  Hardwicke's  notes:  but  his  daced  at  the 
Lordship  expressed  his  surprise,  that  such  a  jurisdiction  ^^•"^g,  on 
shoifld  have  been  exercised  (5).  •  security. 

(5)  HodMon  V.  ,  ante,  135;  spe  Faie^vter  v.  Tynte,  post,. 

'  VoL  VII,  292,  and  the  notes. 


ViOSS,  Ex  parte.  ^  r 

^  .  April  21th. 

'J'HE  petition,  presented  by  the  president  and  stewards  of   Money  paid 
a  friendly  society  under  the  Act  of  Parliament  (  6 ),  prayed,  by  order  of  a 
that  the  assignees  under  a  Commission  of  Bankruptcy  may  ^-^^^^^^^^ 
pay  the  sum  of  334/.  4jr. ;  which  the  bankrupt  Dawson  had  in  ^ 
his  hands  ais  treasurer  at  the  time  of  his  bankruptcy,  either  ^p^^ 
out  of  the  joint  or  separate  estate.  carrying  in- 

terest, there 

(6)  Stat  36  Oeo.  Ill,  c.  54.  s.  10.  being  no  trea- 

surer appoint- 
ed, is  not  money  in  the  hands  of  the  party  by  virtue  of  any  office  within 
the  Act  of  Parliament,  33  Geo.  III.  c.  54,  s.  10,  entitling  the  Society  to  a 
preferoAse  in  case  of  bankruptcy. 


CASES  IN  CHAIS 

Upon  die  aflidarh  it  oppekred,  Iha 

appointed  by  this  Society.  The  pre 
chosen  annually.  The  bankrupt  had 
aident  and  steward  in  diflRsrent  years, 
bad  received  the  money  of  the  Societ; 
The  nioiiey,  which  was  the  subject  of 
time  to  time  paid  to  him  by  the  ste 
order  of  the  Society  upon  promisor 
given  by  him  in  the  name  of  the  parti 
and  stewards ;  and  upon  a  change  in  t 
in  his  sons  the  security  was  changed. 

The  question  was,  whether  under  1 
case  was  within  the  Act  of  Parliament 

Mr.  Cox,  in  support  of  the  petit 
Though  by  the  rule  of  this  Society  i 
appointed,  the  bankrupt  must  be  com 
that  description ;  and  no  person  was 
was  not  Neither  the  prerident  no 
80  considered.  Certainly  he  was  in 
note  for  the  money ;  and  undoubtedl; 
their  money  upon  security,  they  must 
ation  as  the  other  creditors.  .  But  the 
respects,  except  giving  the  note,  acte 
considered  as  such  by  the  Society : 
time  to  time  paid  to  him,  and  to  h 
therefore  within  the  spirit  and  meanii 
• 

Mr.  Healdt  for  the  assignees,  com 
rupt  never  received  this  money  by  vi 
merely  as  a  banker,  or  a  person,  to  m 
a  resolution  of  the  Society  upon  a  sec 
and  therefore  not  withm  the  4^ct. 

L&rd  Chancellor. 
In  one  case  (7)  Lord  Rosslyn  held, 
the  money  of  the  Society  into  his  hani 
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Ross, 
Ex  parte* 


(7)  Ex  parte  AMey,  ani 
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Upon  a  subsequent  petition  (8)1  could  not  agree  to  that.  I  1B02« 
had  a  most  clear  opinion^  that  it  was  impossible  to  *  maintain 
the  proposition,  that  a  man,  who  by  consent  of  the  Society  ^  partr* 
receives  a  sum  of  money,  giving  a  promisory  note  for  it  as-  a  ^  *804  ] 
debtor,  is  within  the  Act  of  Pariiament  an  officer  receiving 
it  by  virtue  of  his  office.  The  case  of  anothei^  person  re- 
ceiving their  money  b  Uie  subject  of  another  clause  (9).  If 
the  bankrupt  received  as  steward,  president,  «l  any  officer 
of  the  Society,  for  what  he  recdved  by  virtue  of  his  office 
you  may  make  him  accountable.  But  if  the  president  re- 
ceived 300/.,  and  the  Society  afterwards  authorised  him  to 
lend  that  out  to  a  bank,  in  which  he  was  a  partner,  they  would 
not  have  it  by  virtue  of  his  office.  I  have  no  conception  upon 
the  meaning  of  this  Act  of  Parliament,  that  if  they  authorise 
him  to  lend  it  out  upon  security,  the  persons,  to  whom  it  is 
lent,  can  be  said  to  have  it  by  virtue  of  hb  office.  By  the 
consent  of  the  Society  it  is  taken  out  of  that  possession .  by 
virtiie  of  his  office. 

I  must  observe,  that,  if  these  Friendly  Societies  expect  the 
benefit  of  that  very  liberal,  and  perhaps  more  liberal  than  just, 
provision  of  the  Legislature  in  their  favor,  that  all  creditors, 
however  meritorious,  shall  be  sacrificed  to  their  demand,  it 
is  their  business  to  take  ithe  protection  given  them  in  the 
mode,  in  which  it  is  directed,  by  appointing  a  treasurer  and 
making  him  give  security  according  to  the  Act. 

The  affidavits  being  contradictory,  I  will  order  theCom^ 
missioners  to  inquire,  whether  any  and  what  sum^  of  money 
were  in  his  hands  at  the  date  of  the  Commission  by  virtue 
of  bis  office  belonging  to  tiie  Society.  •  But  let  it  be  under- 
stood, my  decided  opinion  is,  that  if  the  money  was  lent 
by  the  consent  of  the  Society  upon  a  promisory  note,  carry- 
ing interest,  it  is  not  money  in  his  bands  by  virtue  of  his 
office. 

You  may  bring  an  action.  If  you  please,  under  this  Act. 

(8)  Ante,  Ex  parte  Carter^  441.    Ex  parte  The  Amicable  Son 
,  eiety  of  Lancaster,  98  ;  see  the  note,  100. 
(0)  SecL  if. 


89& 


CASES  IN  CHANCERY-:,  . 


180?. 
AprUftltk. 
The  discharge 
of  a  surety  by 
the  creditor 
has  not  the 
effect  of  a  dis- 
charge of  the 
principal  with- 
out reserve ; 
and  therefore 
a  co-surety  b 
notdischarged. 
When  it  is 
ascertained  9 
what  each  of 
the  co-sureties 
has  paid  be- 
yond his  pro- 
portion, the 
equity  as  be-  . 
tween  them  is 
arranged  upon 
the  principle 
of  contribu- 
tion for  the 
excess* 


GIFFORD,  Ex  parte. 

Jf^ARSHALL  and  Haigh,  creditors  of'  Bedford  upon  a 
promisory  note^  requiring  farther  securiQr*  Bedford^ 
Niblock  and  Burgess^  and  BayUs,  joined  in  a  promisory  notc^ 
as  a  coQateral  security.  Niblock  and  Burgess  and  Bedford 
became  bankrupts.  Marshall  and  Haigh  proved  the  whole 
debt  imder  each  Commission;  and  afterwards  brought  an  ac- 
tion against  Bay  Us who  entered  into  a  composition  with  his 
creditors ;  under  which  Marshcdl  and  Haigh  received  a  di- 
vidend of  4tf.  in  the  pound ;  the  receipt  for  which  was  ex- 
pressed to  be  for  191/.  and  .  two  notes,  which,  when  duly 
paid,  will  be  in  full  of  the  said  debt  and  aH  other  demands 
from  him.  The  dividend  paid  by  the  estate  of  Bedford  ms 
in  the  pound;  and  that  by  the  estate  of  Nibloei  and 
Burgess  5s, 

The  prayer  of  this  petition  was,  that  the  proof  against,  the 
estate  of  Niblock  and  Burgess  may  be  expunged. 

Mr.  RomiUy  and  Mr.  Whishaw^  in  support  of  the  pe- 
tition* 

There  is  no  doubt  upon  the  A^es  of  Rees  V.  Berrh^- 
ton  { 10 ),  Nisbet  v.  Smith  ( U),  Ex  parte  SmUh  ( 12  ),  EngUA 
V.  Darky  ( 13 ),  and  Law  V.  The  Ehst  India  Company  ( 14), 
that  the  creditor  discharging  the  principal  debtor  discharges 
the  surety*  The  question  is,  whether  any  diflference  arises 
from  the  circumstance,  that  this  is  the  discharge  of  a  co- 
surety. By  settling  in  this  manner  with  the  co-surety  NUdock 
and  Burgess  have  every  equity  they  could  have  had  against 
him.  They  have  put  themselves  in  the  situation  of  BayUs^ 
The  remedy  then  is,  if  it  does  not  go  to  the  extent  of  the 
prayer  of  the  petition,  to  expunge  the  whole  debt,  that  at 
least  the  estate  of  Niblock  ai^jd  Burgess  is  to  be  answerable 
only  for  so  much  as  they  are  bound  to  pay,  this  transaction 
having  taken  place,  and  to  stand  in  their  place  for  a  moiety 
of  the  dividends  they  may  receive. 

(10)  Ante,  Vol.  II,  540;  see  Bank.  Law,  168,  170,  4tb  edit 
the  note,  544.   Ante,  734.  100,  8th  ediL 

(11)  2  Bro.  a  C.  570.  (13)  2  Bos.  ^  Pui.  61. 

(12)  3  Pro.  C.  C.  1.  1  Cooke'9  (14)  Ante,  VoL  IV,  824. 
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•  '   Mr.  Richards,  Mr.  Alexander,  and  Mr.  Coohe,  tonirh.     f  1802. 

This  is  not  to  be  compared  to  the  casfi  of  principal  and  d^JP^^i^ 
surety.  Bedford  was  ♦  the  original  debtor.  Other  persons  ^  parte. 
afterwards  joined  him  in  giving  a  security  for  the  debt.  The  £  •  gQS  ] 
creditor  may  proceed  against  either.  The  only  relief  could 
have  been  a  contribution  among  the  sureties.  If  a  surety 
offers  to  pay  part  of  the  debt,  the  creditor  by  receiving  it 
does  hot  affect  his  security  :  nor  is  the  'person  discharged. 
No  injury  is  done  to  any  one.  On  the  contrary  the  other 
persons  liable  are  eased  to  the  extent  of  the  payment.  It  can- 
not affect  the  right  to  call  upon  the  other  debtors  for  the  re- 
sidue. So,  if  the  creditor  brings  an  action,  and  in  the  course 
of  that  action  one  of  the  sureties  pays  part  of  the  debt,  that 
can  make  no  difference.  That  is  no  injury,  but  an  ease,  to 
the  others.  As  to  the  form  of  the  receipt,  it  is  merely  a  dis- 
charge of  that  surety.  There  is  no  objection  in  the  creditor 
saying,  he  will  not  call  on  that  person  for  any  more.  No  in- 
jury is  done  to  any  one  by  undertaking  not  to  sue  him.%  The 
creditor  cannot  be  compelled  to  sue  any  one;  but  may  select 
any  one.  Baylis  could  not  resist  a  bill  for  a  contribution  on 
the  ground,  that  the  creditor  undertook  to  demand  no  more 
from  him.  The  contribution  must  depend  upon  what  they 
actually  pay  i  when  that  shall  be  ascertained.  The  ground  of 
the  cases  cited  is,  that  no  step  should  be  taken,  which  would 
have  the  immediate  effect  of  throwing  upon  the  party  dis- 
charged any  part  of  that,  from  which  the  transaction  was  to 
discharge  him.  Consider  the  inconvenience  of  such  a  rule: 
any  compromise,  however  advantageous,  upon  a  bill  of  ex- 
change would  be  impracticable.  In  this  instance  there  is  an 
affidavit,  establishing  the  prudence  of  this  composition,  that, 
i£  Baylis  had  been  pressed  to  the  utmost  extent,,  he  would 
have  become  insolvent.  At  aH  events  no  claim  can  arise,  till 
these  parties  have  paid  more  than  their  proportion. 

Mr.  RomiUy,  in  Reply* 
It  is  admitted,  that  they  meant  to  do  what  was  bedt  for  the 
benefit  of  all  parties:  but  that  is  immaterial:  the  authorities: 
requiring,  that  they  should  have  consulted  those,  for  whose 
benefit  they  professed  to  act.  All  the  cases  have  gone  upon 
thnt  ground;  that  those  persbns  ought  to  be  consulted,  by 

the 
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OlFFORD, 

Bx  parte. 


i  ♦807  ] 


the  credit6]*i  taking  upon  him  to  act  as  trustee,  Wfore  the 
compromise  was  ehtefed  into ;  not  upon  the  ground,  diat  he 
did  not  act  bond  fide.  The  consideration  was,  that  they  should 
oompletely  discharge  Bay  Us;  and  then  it  is  clearly  widiin  die 
principle  of  tliose  cases.  It  is  said,  this  would  not  aSed  oar 
demand  for  a  contribution.  Is  that  according  to  the  good 
faith  of  the  ♦transaction  withBaylis?  Did  he  understand  duit 
to  be  the  consequence:  discharging  him  themselves;  hot 
raising  a  demand  against  him  by  ai)other  person  for  6f .  in  the 
pound?  The  distinction  of  thi$  case  is  not  in  principle,  but 
only  in  form ;  that  the  remedy  would  have  been,  not  upon 
the  instrument,  but  either  by  an  action  for  money  laid  out  to 
their  use,  or  a  bill  for  contribution. 


Gronnds  of 
the  decision, 
that  a  dis- 
charge of  the 
principal 
debtor,  with- 
out a  reserve 
of  the  remedy 
against  the 
saretj'y  clis- 
charges  the 
surety. 


Lord  Chancellor. 
Clearly  it  is  impossible  upon  any  principle,  regulating 
of  this  nature,  that  relief  can  be  giten  to  the  extent  prayed 
by  this  petition :  and  it  also  strikes  me,  that  the  decision  of 
any  question,  that  may  arise  in  these  bankruptcies,  is  some* 
what  premature:  the  question  de][>endmg  upon  the  ^ftumhtm 
of  dividend,  that  the  respective  estates  wiB  pay.  These  par- 
ties as  between  them  respectively  sixid  Bedford,  are  to  be  con- 
sidered in  the  situation  of  principal  and  surety;  and,  as  be- 
tween themselves,  upon  the  principle  of  co-sureties.  As  to 
Bedford,  he  is  to  pay  the  debt  in  equitable  consideration  in 
relief  of  both ;  and  proof  being  made  against  his  estate,  if 
the  holder  thought  proper  to  receive  a  sum  of  mcmey  in  dis- 
charge of  his  estate,  the  case  Ex  parte  Smiih  and  many 
others,  would  have  entitled  the  surety  to  say,  that  if  his 
estate^  was  discharged,  without  any  rjeserve  of  the  remedy 
against  the  sureties,  they  would  be  discharged ;  first,  upon 
this  principle  unquestionably;  that  the  sureties,  if  they  paid 
the  debt,  would  have  been  eiititied  to  stand  in  the  place  of 
the  creditor  in  respect  of  the  proof  against  the  estate  of  tiie 
principal;  and  therefore,  when  it  is  stated  in  some  ceases,  that 
it  IS  for  the  interest  of  the  surety,  that  the  compromise  shall 
be  made,  the  answer  is,  those,  for  whose  benefit  it  is  alleged 
to  be  made,  are  the  proper  judges,*  whether  it  is  for  their 
bene^t;  and  it  is  not  to  be  forced  upon  them :  they  having  a 
clear  equitable  remedy  tp  stand  in  the  place  of .  tiie  creditxv 
proving. 
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Another  ground,  upon  which  it  hai  been  reasoned  in  some  1803. 
cases/ is,  that  upon  the  faith  .of  such  a  transaction  with  the  gi^^I^p 
principal,  if  there  was  no  reserve  of  the  remedy  against  other    ^  porle. 
X>ersons  liable,  in  order  to  secure  the  intended  effect  of  such 
a  contract  to  discharge  him  upon  such  a  payment,  you  must 
almost  of  necessity  infer,  that  the  party  Is  not  to  take  a  remedy  ' 
over  against  others,  which  would  forthwith  bring  upon  the 
party  discharged  *  all  the  evil,  from  which  the  prior  moment    [  1 
the  other  had  agreed  to  discharge  him.    Suppose  4«.  in  the 
pound  paid  by  the  principal,  nothing  being  said  about  re- 
mainder of  the  debt:  it  would  be  a  very  bad  bargam,  if  the 
creditor  could  send  another  person,  either  uponYhe  same  in** 
strument  or  a  contract  implied  by  the  law,  to  take  the  debtor 
in  execution  for  the  remainder  of  the  debt,  for  which  that 
composition  was  made.   The  Court  would  therefore  be  in* 
fdined  to  infer,  that  it  was  not  int^ded,  that  the  person  dis^ 
charged  should  still  remain  liable.   But  certunly  he  might  so 
frame  his  contract;  and  there  are  many  cases,  in  which  it  it 
not  imprudent  for  the  debtor  to  make  the  composition  with  a 
reserve  of  the  remedies,  either  understood,  or  an  express 
declaration  ta  that  effect    There  would  be  nothing  impru- 
dent in  the  debtor  so  doing  in  this  very  case;  unless  it  turns 
but,  that  the  surety  shall  pay  to  an  extent^  in  which  he 
■would  be  prejudiced^  if  barred  of  the  remedy  i^ainst  the 
co-sureties. 

With  respect  to  co-sureties  the  case  is  different,  but  go* 
▼emed  by  principles  in  some  degree  the  same.  The  principal 
is  to  discharge  all  the  obligations  of  all  the  sureties:  but  ihey 
totand  with  regard  to  each  other  in  a  relation,  which  gives 
rise  to  this  right  among  others ;  that,  if  one  pays  more  than 
his  proportion,  there  shall  be  a  contribution  for  a  proportion 
of  the  excess  beyond  the  proportion,  which  in  all  events  he 
is  to  pay.  The  party  has  a  right  to  say  for  himself  he  will 
not  consider  tl^e  relation ;  but  will  take  Gs. ;  though  the  surety 
is  liable  to  pay  lOs,  He  may  say,  he  will  be  passive  as  to  the 
other  4^. ;  or  he  will  discharge  the  whole  debt,  and  at  his  own 
risk  as  to  the  remedy  against  the  other  surety :  or  he  may 
reserve  the  remedy  agauist  the  co-surety  expressly.  It  de- 
pends  upon  the  effect  and  terms  of  die  bargain  actually  en* 
tered  into.   It  might  be  pnident  in  this  very  case  for  BayUSf 
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Bedfard^s  8on4n-Iaw,  to  saji  he  would  pay  4*.  in  ihe  pound; 
recoUectingy  that  Niblock  and  Burgess  must  pay  more  tluH 

E^^^ffe  '^^        pound,  before  any  demand  could  be  made  by 

'  *  them  against  Bayfif  ;  and  recollecting  the  remedies  against 
Bedfoifd.  The  question  therefore  is,  under  the  drcimir 
stances  what  did  they  mean !  As  to  the  receipt  the 
creditor  contends,  there  i»  no  difference,  whether  there  is 
an  express  reservation  of  the  remedies  agaipst  the  co-sure- 

[  ^809  ]  ties  but  that  distinction  has  *been  taken.  At  the  time  of 
Mr.  Richard  Burke's  Case  ( 15 )  Lord  Thurlow  admitted,  tliat, 
if  there  is  a  rcfserve  of  the  remedies  against  the  others,  there 
is  consent  6f  the  party,  with  whom  the  composition  is  made; 
and  if  out  of  that  a  demand  arises  against  him,  it  is  a  demand, 
which  began  to  exist  with  his  consent  expressed  in  the  terms 
of  the  contract,  and  under  some  cixcumstancea  wisely  and 
prudently  given ;  for  the  party  would  hot  have  entered  into 
the  contract,  unlesd  he  was  allowed  to  contract  for  that  re- 
medy over  against  the  co-sureties.  If  Niblock  and  Burgess 
should  not  pay  more  than  their  moiety,  the  contract  wodd 
be  a  beneficial  contract  for  Baytis ;  for  though  paying  more 
than  Baylis  they  would  not  pay  enough  to  bring  an  assumpsit 
against  him.  That  would  not  thereifore  be  an  imprudrat  bar- 
gain for  BayUs  to  make.  It  may  however  never  be  necesssry 
to  decide  this ;  as  it  depends  upon  what  divideldds  the  estates 
of  Bedford  and  of  Niblock  and  Burgess  pay.  But  I  have  a 
strong  bpinion,  that  under  the  circumstances  the  other  persons 
liable  upon  this  note  are  not  dischiurged,  because  Baylis  was 
contented  to  make  a  bargain,  the  e£fect  of  which  leaves  hhi 
to  his  chance  as  to  his  ultimate  liabffity  between  him  and  hb 
co-surety;  and  therefore  that  relief  cannot  be  given  even  to 
the  extent,  to  which  it  is  now  modified. 


The  order  was,  that  under  the  present  circumstances  the 
petition  should  be  dismissed  without  costs,  and  without  pre- 
judice to  presenting  any  other  petition. 

(15)  Mr.  JR.  was  a  co-  case  BomUbee  v.  Stmbbs^  post, 

snrety  for  an  annuity;  and  it  Vol.  XVIII,  20;  where  it  u 

was  held,'  that  the  grantee,  hav-  represented  as  the  case  of  a 

ing  given  time  to  the  principal,  special  reservation  of  renedj 

boald  make  no  demand  against  against  the  saretiea.'  2  Bm,  4* 

the  snrety;  see  farther  as  to  this  PuL  02. 
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WEBSTER,  Ex  parte. 

The  Master  of  the  Rolls  far  the  Lord  CnANCELLdR.  1802. 

March  20th. 

^I^HIS  petition  prayed  leave  to  traverse  the  Inquisitions  upon    Order  upou 

two  Commissions  of  Escheat,  found  in  favour  of  the  petition  for 
Crown.    The  Commissions  issued  in  1798.    The  petitioner  leave  to  tra- 
claimed  as  heir  at  ♦law  of  iWary  Garc/m^v  stating,  that  she  [♦810]^*"® 
died  seised  in  fee  of  the  estates  in  question,  in  the  counties  of     ...  ^° 
Northampton  and  Kent ;  and  that  her  will  was  not  executed  ^'com^issio^^ 
according  to  the  Statute  of  Frauds  (16).    in  1801  an  eject-  Escheat; 
ment  was  brought  by  the  father  and  mother  of  the  petitioner  found  in  favor 
against  the  grantees  of  the  Crown;  in  which  the  Plaintifi«  of  the  Grown, 
were  nonsuited,  upon  the  return  to  the  Commission. 

Mr.  RomiUy  and  Mr.  LetoU,  in  support  of  the  Pe- 
tition. 

Of  course  the  party  is  entitled  to  traverse  the  inquisition ; 
if  the  Court  is  satisfied,  there  is  reason  to  believe  he  is  heir 
at  law.  It  has  been  determined,  that  the  Statute  extended 
to  Commissions  of  escheat  as  well  as  inquisitions  by  virtue  of 
office.  That  is  laid  down  in  Stanrford  upon  the  Prerogatwe  i 
where  a  great  deal  is  stated  upon  this.  There  is  in  this  in- 
stance an  af&davit  of  the  pedigree ;  stating,  that  it  was  proved 
upon  the  trial  of  the  ejectment:  but  it  is  not  clear,  that  it  is 
necessary,  he  shojold  go  into  evidence  of  his  pedigree,^  as 
upon  an  ejectment,  or  as  he  must  upon  traversing*  the  inqui- 
sition ;  for  this  is  a  proceeding  ex  parte  \.  and  the  Jury  miist 
find,  if  there  is  no  evidence  to  the  contrary,  that  the  party 
died  without  heirs.  But  though  it  is  only  necessary  for  the 
petitioner  to  state  his  belief  of  hb  being  heir,  he  hai9  gone 
into  evidence  of  the  pedigree. 

Mr.  Richards  and  Mr.  Coote,  contriU 
It  is  certainly  necessary,  that  the  person  applymg  should 
make  out  a  title,  as  much  as  upon  an  ejectment :  Vaughan, 
'64 :  that  is ;  he  must  shew  evidence,  that  would  satisfy  a  Jury. 
Probable  evidence,  such  as  would  be  received  in  a  Court  of 

Law 

(le)  SUt29  Cft.II,c.3. 
Vol.  VI.  81 
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1802,       Law  ought  to  be  produced.   The  words  of  the  Statute  are 


Webster, 


"  traverse  that  office  or  otherwise  to  shew  his  right,'*  Though 
^'^parte  *  nonsuit  in  the  ejectment  was  upon  the  production  of  the 
return  to  the  Commission,  the  affidavits  against  the  Cornmit- 
sion  state,  that  the  Judge  observed,  the  evidence  was  very 
loose.  Upon  such  an  application  this  Court  will  take  care, 
that  parties  are  pot  harassed,  and  put  to  an  mmecessary  ex- 
pence.  Therefore  in  lunacy  a  strong  ground  is  always  re- 
quired upon  the  sanity  and  also  upon  the  interest  of  the  party 
applymg  (17).  None  of  these  afficlavits  shew,  that  the  rcps- 
ters  have  been  searched  as  to  marriage  and  births,  so  as  te 
[  *811  ]  produce  evidenc*  fit  to  be  received  •in  a  Court  of  Law.  At 
least  security  ought  to  be  given  for  th6  cosCa ;  as  has  beea 
done  in  lunacy. 

Mr.  RomiUyy  in  Reply. 
The  party  is  entitled  to  traverse.  The  naeaning  of  the 
words  in  the  Statute  referred  to  is,  that  it  shall  not  prievent  a 
petition  of  right ;  not  to  vest  a  discretion  in  the  Court.  The 
petitioner  lays  a  primd  facie  title ;  and  it  is  not  necessary  here, 
upon  an  application  parte  in  its  nature  to  give  all  the  en* 
detice.  Uncontradicted  it  is  sufficient;  and  the  Jury  must 
find  upon  it.  As  to  the  costs  there  can  be  none.  The  King 
neither  pay 6,  nor  receives,  eosts«  The  Court  is  not  at  liberty 
to  impose  terms  upon  the  party. 

TThe  Master  of  Me  Rolls  took  time  to  consider;  and  afte^ 
•  wards  made  the  order.  • 

The  traverse  was  found  in  &vour  of  the  Crown. 


It  was  agreed  at  the  bar,  that  the  application  to  the  Coyrt 
was  proper ;  as  in  lunacy ;  though  the  words  of  that  Sta- 
tute (IS)  are  full  as  strong;  and  the  late  cases  Ex  parte 
Wragg,  Ex  parte  Feme{\9\  were  referred  to  (20 )• 

(17)  See  £x  parle  ITarcf,  ante,  (20)  Sadle^t  €Jaae,  1  MM. 
579.  581.    Ex  parte  Lard  Gw^^ 

(18)  Stat  2  Ed.  VL  c.  8.  4  Madd.  2ai. 

(19)  Ante,  VoLV,  450,  882, 


8» 


EXLEIOH,  Ew  pitrie.  ^^^^ 

April  28/*. 

'J'HE  object  of  this  petition  was  to  prove  under  a  Commis-    Proof  under 

sion  of  Bankruptcy  against  one  of  the  Overseers  of  the  »  Commission 

Poor  in  respect  of  money  in  his  hands  at  the  time  of  his  ®^  Bankroptcy 
,    ,      ^  agawst  an 

bankruptcy.  Ove»eer  of 

the  Poor  in  re- 
Mr.  Coo^tf  mentioned  the  case  of  7%^  JiTtii^y.jEI^jr^  spect  of  mo- 
as  unsatisfactory;  observing  upon  the  reason  assigned  bj  ^^J  i^  his 
Mr.  Justice  Butter ,  that  there  could  be  no  action^  that  stjU  hands  at  the 
there  might  be  a  good  equitable  debt;  which  might -be  proved. 

bankruptcy  be- 

The  Lord  CuANCiiixoa  disapproved  that  case :  observing,  ^^I^  period 
,         1      ,  ,      .        ^  ofaccounUng. 

it  was  very  dangerous  to  bold,  that,  because  the  tune  of  ac-      £  j 

counting  had  net  arrived,  in  case  of  the  bankruptcy  of  the 

trustees  there  was  not  duch  an  assumpsit  as  could  enable  them 

to  pipve.   His  Lordship  sidd,  that  if  diere  was  no  oppo^tiop, 

the  order  should  be  mad^e. 

(21)  1  Term  Rep  B*  R-  3^. 


GREENWAY,  Ex  parte.  1802. 

April  Bih. 

^J^HE  object  of  this  petition  was  .to-be  admitted  to  prot^    Proof  allow- 
under  a  Commission  of  Bankruptcy  in-  respect  of  a  bill  ed  under  a 
of  exchange,  alleged  to  be  lost  after  -  indorsement*  The  affi-  Commission  of 
davits  stated,  that  the  bill  was  returned  from  America  prtn  Bankruptcy  iu 
tested ;  and  the  ship  was  captured  in  her  return;  and  taken  ^[^^^^qJ^  ^ 
into  the  Isle  of  Rbe  in  Brittmy.  lost^but 

the  most  ex- 

Lard  CnANCELLOit.  tensive  indem« 

To  enable  you  to  prove  in  respect  of  thisbiD,  there  must  ni^J  to  be 

be  a  most  extensive  indemnity,  even  for  die  sake  of  the  bank-  P^®** » 

rupt,  who  is  interested  in  this;  a  complete  indemnity,  going  "^^Mniiiis^ 

Xo  all  the  consequences  against  the  holder,  if  the  biQ  has  not  . 

sioners. 

been  paid,  and  against  any  demand,  that  may  bei  made  by 
Juture.possible  holders,  if  it  should  have  been^paid.  When 

•312  IwfS 
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1802,       I  was  Chief  Justice,  I  trief  an  action  in  the  Common  PlcM 
upon  a  bill/ alleged  to  be  lost:  which  had  been  pre^ioadj 


^  '  indorsed  by  the  payee.   An  indemnity  was  offered  by  bond: 

but  I  nonsuited  the  Plaintiff.  The  Counsel  objected  strongly 
Upon  the  offer  of  indemnity ;  and  it  dame  before  the  Court 
Upon  a  motion  for  a  new  trial ;  and  there  was  a  long  discus- 
sion upon  the  nature  of  these  indenmities  in  a  Court  of  Law. 
The  Court  had  not  come  to  a  decision  upon  it^  when  I 
lefi;  them  ;  and  I  do  not  know  the  resnlt.  But  I  never  could 
Hnderstandy  by  what  authority  Courts  of  Law  compelled  par- 
ties to  take  the  indenmity. 

Upon  the  new  doctrine  of  dispensation  with  the  prqfert 
of  a  bond  that  difficulty  does  not  arise;   for  there  is  the 
finding  of  the  Jury  upon  the  evidence^  that  the  instrument  is 
lost;  which  is  conclusive  between  those  parties.    That  hss 
been  settled  at  law,  certainly  in  opposition 'to  the  opinions  of 
[  •  813  ]     some  of  the  greatest  ♦  lawyers.   Since  I  have  sat  here,  I  hrrt 
found  in  Lord Hardmcke'^  own  hand  (and  he  was  one ^tf  the 
greatest  lawyers,  who  ever  sat  in  Wesimmster  Hall)  his  most 
positive  declarations,  that  upon  such  an  instrument  it  is  ini- 
Profert  now    possible  to  maintain  an  action  without  Pro/!?r/ The  law 
dispensed  with  is  however  now  settled  otlierwise  ( SS ).    I  do  not  presume  to 
at  law.  The   dispute  it;  for  it  maybe  settled  upon  grounds  of  pleading:  it 
reason  of  that  ^^^y  p^Qceed  upon  a  supposed  analogy  to  the  proceedings  in 
lionaUe  Courts  of  Equity  >  and  it  may  -proceed  upon  both.   With  re- 

gard to  the  supposed  analogy  to  proceedings  in  Elquity,  it  is 
questionable,  whether  sufficient  attention  was  paid  to  the  con- 
sideration, that  in  equity  the  conscience  is  ransacked;  and 
the  party  alleging,  that  tiie  instrument  is  lost,  must  make  an 
affidavit,  that  it  is  not  in  his  possession  or  power  (  M  )•  The 
consequence  is,  that  if  a  man  having  an  annuity  deed  differing 
from  the  memorial  is  dishonest  enough  to  put  it  in  the  fire, 
'  and  then  to  say,  it  is  lost,  he  is  to  prove  the  contents.  The 
best  mode  of  doing  that  seems  to  be  by  producing  the  memo- 
rial ;  and  yet  that  memorial,  if  the  deed  was  produced,  would 
have  destroyed  the  deed(S5). 


(22)  1  Vei.  345,  303.  note,   Treatue  of  Egmiiy,  16. 

(23)  Read  v.   Brookman;   S  Id  edit. 

Term  Rep.  B.  R.  151.   See  the  (25)  For  the  alteration  of  the 

mote,  ante.  Vol.  V,  238.  law  npon  annuities  see  the  note» 

(24)  See    Mr.   FonUanque^  ante,  Yol.  II,  36. 
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» 

The  order  was,  that  the  petitioner  should  be^nikted  to^  ]B02« 
prove  upon  giving  an  indemnity ;  the  Commissioners  to  settle  ^ 
a  proper  mdertmty  (56 ).  Ex  parte:^ 

(26)  WalmsUy  v.  Child,  1  Fet.  341. 


CLAY,  JEj?  |?nrr/^.  1802. 

'JpHIS  petition  was  .presented  by  joint  creditors;  praying.   Joint  credi- 
that  they  may  be  admitted  to  prove  and  receive  dividends  admitted 
under  a  separate  coinmi3sion.  to  prove  nnder 

a  separate 

•  ^  at  M  t  Con^ 

Mr.  Johnson^  in  support  of  the  petition..  [qI^  J  mis- 

sion for  the 

Lord  Chancellojr.  purpose  of 

The  nde,  that  prevailed  an  Lord  Hardwkie'B  time,  and/  J^eping  se- 
down  to  the  time  of  Lord  Tkurlow,  was,  that  joint  creditors.  P***^ 
should  not  be  admitted  to  prove  imder  a  separate  Commission  ^^^^^  ^^or"" 
for  the  purpose  of  receiving  dividends  With  the  separate  ere-  jig^^njing 
ditors.    Lord  Thurlow  altered  that  upon  much  consideration;  fp^m 
thinking,  the  joint  creditors  ought  to  be  admitted  with  the  tificate,  bat 
separate  creditors;  and  left  it  so,  when  he  left  this  Court,  not  to  receive 
liOrd  Loughborough  thought,  that  was  not  right;  and  g«t  dividends  with ' 
back  again,  not  qpite  to  the  old  rule :  but  he  settled  it,  that       wparato  . 
they  should  prove  only  .for  the  purpose- of.  keeping  separate 
accounts,  but  not  to  receive  a  dividend.    I  do  not  presume 
to  say,  which  is  the  best  rule  ^  except,  that  the  last  is  open 
to  tiiis  difficulty ;  that  the  creditor  is*  not  a  party  to  the  pro- 
oeedUigs  under  the  Commission.     But  I  think  it  better  to 
follow  the  rule,  that  I  find  established,  than  to  let  it  be 
continually  changing,  so  that  no  one  can  tell,  how  it  is. 
Therefore  unless  some  mere  prominent  mischief  can  be^ 
pointed  out,  take  the  order  according  to  Lord  LoughborOugK^ 
rule(27). 


(fLl)  Xr%\£,  Ex  parte  EltonyoX,'  837.  See  the  cases  eollected, 
III,  m   Ex  parte  Abell^  IV,   1  QookeV  Bank,  Law,  237,  4th 

edit; 
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1902. 


.  Clay, 
MkfHorie* 


adit ;  BCh  editton,  by  Mr.  JBoote » 
and  the  note,  ante,  VoL  III, 

248. 

Ex  parte  PuikMom^  bafiire 
Lord  EMon,  20th  April.  1801  :— 

The  prayer  of  the  petition 
was  to  be  at  liberty  to  prove  un*" 
der  a  separate  Commission  the 
■am  of  2231, 18«.  Qd.  upon  a  bill 
of  exchange,  drawn  by  two  per- 
sons ;  one  of  whom  was  solvent, 
bttt  abroad,  and  not  likely  to 
return ;  and  the  other  was  the 
baD.knipt.  They  were  connected 
only  in  this  transfiction.  There 
was  no  joint  property. 

The  £orif  Chancellor  said, 
whatever  he  thought  of  a  settled 
rnln,  he  sboald  adhere  to  it,  on 


aeoonnt  of  the  miscbief  ariihg 
from  shaking  aeltled  roles;  bat 
observed,  that  it  aeemed  very 
singular,  that  the  natnre  of  dw 
debt  sbodid  tnni  upon  the  fact, 
whether  there  is .  joint  property, 
or  not 

His  Lordship  made-the  order, 
that  the  petitioner  should  be 
admitted  to  prove  his  debt;  re- 
citing, that  it  was  adoiitted, 
there  was  no  joint  property. 

In  Ex  parte  NuttaU.  22d  Jmwe, 
1801,  the  Lord  CkamceUat  tiso 
followed  the  caaea  before  Lord 
jMffkboremgki  oiMerving,thathe 
did  so,  that  the  rule  abould  not 
change*  with  every  new  Jedge, 
rather  than  from  any  other 
motive. 


[815] 
1802. 
AprUMth. 
To  a  bill  for 
discovery  and 
relief  .Plea  of 
an  agreement 
to  irefer  to  ar- 
bitration over- 
rnled. 


STREET  V.  RIGBY. 

'^HE  bill  stated  articles  of  agreement  between  the  Plaintiff 
and  Defendant,  to  become  partners  as  j^omeya  and  soli- 
citors; by  which  articles' it  was  declared,  that  the  partnership 
should  be  bound  by  all  u^ual  and  customary  conditions  of 
partnership  ooncems,  as  fully  as  diough  the  usual  covenants, 
clauses  and  provisoes^  were  inserted :  and  that  either  partner 
should  have  power  to  dissolve  the  partnership  on  giving  two 
inonths'  notice  previous  to  the  1st  of  Sejdember,  1797,  or  any 
succeeding  1st  of  September:  all  disputes  to  be  referred  to 
arbitration ;  and  the  arbitrators  to  have  a  power  of  dissolving 
the  partnership,  if  they  shall  think  proper.  The  partner- 
ship  was  dissolved  by  consent  upon  the  1st  of  September, 
1799. 

.  The  bin  then  stated,  that  tbe  Plaintiff  made  out  the  ac- 
counts; that  several  meetiiigs  toc^  place  for  the  purpose  of 

cj^amiui  iig 
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euminiBg  thom ;  at  one  of  which  meetings  all  the  errors  wer^ 
finally  settled  and  corrected^  as  far  as  the  Plaintiff  was  then 
enabled  to  do  so  from  the  accounts  rendered  by  the  Defendant, 
and  except  as  to  a  sum  of  105/. ;  which  had  been  received  by 
the  Defendant  without  the  knowledge  of  the  Plaintiff :  but  the 
defendant,  though  requested,  refused  to  settle  or  sign  any 
account.  The  Plaintiff  afterwards  sent  the  Defendant  a  draft 
of  an  agreement  for  arranging  the  outstanding  debts :  but  no 
answer  being  returned,  and  the  Plaintiff  having  found,  that 
the  Defendant  had  received  105^ ;  whiph  had  never  been 
brought  to  account,  Plaintiff  claimed  his  share  of  that  sum« 
On  the  1st  of  November^  ,1800,  accojimts  were  mutually  deli- 
vered ;  and  there  wa9  only  diffejrence ;  and  the  only  sum 
in  dispute  was  the  said  sum.  of  105/. ;  to  which  the  Defendant 
claims  to  be  entitled  as  separate  money;  and  the  Defendant 
admitting^  that  the  105/.  was  the.  only  question  in  dispute, 
that  question  alone  was  submitted  to  arbitration ;  but  the 
arbitrator  declining  to  proceed  on  the  reference,  (he  Plaintiff, 
sent  the  Defendant  an  account  up  to  that  time,  and  demanded 
payment. 

The  bill  farther  stated,  that  without  an  account  from  the 
Defendant  of  his  subsequent  receipts  on  account  of  the  part* 
nership  it  will  be  impossible  for  any  arbitrator  to  ascertain, 
what  are  the  matters  in  difference  between  the  parties;  and 
charging,  that  the  .accounts  stated  to  the  Defendant  were 
true,  and  that  all  the  necessary  vouchers  were  communicated 
to  him ;  and  that  -  the  Defendant  refused  the  account  desired 
by  the  Plaintiff,  prayed,  that  the  Defendant  may  account  for 
all  sums  received  by  him  on  the  partnership  account,  not  cre- 
dited in  the  account  rendered  by  him;  and  that  the  Plaintiff 
may  be  declared  entitled  to  three-fourths  of  the  105/. ; .  an 
account  of  what  is  due  to  the  Plaintiff  on  the  accounts  de- 
livered; with  Hberty  to  surcharge  and  falsify;  and  that  the 
Defendant  may  be  decreed  to  pay  the  balance  on  the  whole 
accounts  aforesaid,  with  interest 

The  Defendant  pleaded  in  bar  to  the  whde  bill  that  the 
Plaintiff  and  Defendant  by  articles  of  partnership,  dated  the 
27th  of  c/iv/y,  1796,  agreed  to  become  partners  from  Cfn-isUfMs 
Imt  to*  the  1st  of  September  next,  and  from  the  1st  of  $ep' 

tember 
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iember  for  one  year,  and  so  from  year  to  year,  subject  to  th^ 
provision  for  dissolution,  &c. ;  and  it  was  thereby  agreed,  that 
all  disputes  relating  to  the  said  partnership,  and  the  accounts, 
transactions  and 'dealings,  of  the  said  parties  in  consequenoe 
thereof  should  be  referred  to  arbitration. 

The  plea  then  referred  to  the  articles ;  and  averred,  that 
all  the  discovery  and  relief  sought  by  the  bill  relate  to  the 
partnership,  and  to  the  accounts,  transactions  and  dealings,  of 
the  parties,  in  consequence  thereof  only;  and  that  the  same 
have  not,  nor  hath  any  part  thereof,  been  referred  to  arbi- 
tration, except  as  to'  the  sum  of  105/. ;  which  alone  was  re- 
ferred to  arbitration:  but  as  to  that  the.  arbitrator  has 
declined  to  proceed ;  and  such  arbitration  is  determined  with- 
out any  award ;  and  the  Plaintiff*  did  not  even  propose  a 
reference,  or  nominate  an  arbitrator  of  the  said  matters  and 
disputes,  except  .as  to  that  sum  of  105/. ;.  in  respect  whereof 
the  arbitration  is  determined,  as  aforesaid ;  although  the  De- 
fendant offered  and  was  always  ready  and  hereby  off^  to 
refer  .the  same  to  arbitration. 

Mr.  Piggoit  and  Air.  HaU  argued  in  support  of.  the  Flea; 
and  cited  the  following  cases:  Wellington  v.  Mcintosh 
Half  hide  v.  Penning  ( 29 ).   KiU  y.  HoUi8ter{  30  ).  MitcieU 
V.  Harris  ( 31  )*    TatersaU  v.  Grooie ( 32).    Astley  v.  ffrf- 
ito»(33).  • 

Mr.  Eichardsy  for  the  Plaintiff,  was  stopped  by  the 
Court. 

Lord  Chancellor. 
This  bill  is  produced  upon  a  notion,  that  the  matter  averred 
in  the  plea  in  some  way  ousts  the  jurisdiction  of  this  Court; 
I  do  not  know,  whether  the  argument  supposes  it  destroyed, 
but  by  putting  it,  as  it  were,  in  abeyance  and  suspensioo, 
till  some  proceeding  is  had  before  arbitrators.    I  give  this 

Defendant 

(28)  2Atk.  569.  and  Mr.  JBeameM^g  EhmenH  «f 

(29)  2  j^ro.  C.  C.  336.  Pleat  in  Equity,  232. 
(:10)  1  Wib.  129.  (32)  2,Bos.  Sf  PuL  131. 

•     (31)  4  Bro.  a  a  411.  Ante,      (33)  2  Boi.  *  Put  946. 
V6l.  ir,  129.  See  the  note,  137, 


• 
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Defendant  the  benefit  of  the  construction  put  by  him  upoii 
tiie  articles ;  though  it  is  fairly  questionable^  attending  tQ  the^ 
articles,  whether  the  covenant  ejttends  to  a  settlement  of  all 
accounts  posterior  to  the  dissolution.  I  will  for  the  present 
purpose  take  that  to  be  the  meaning  of  the  covenant  It  haa, 
occurred  to  me,  that  in  almost  every  case  of  this  sort  the,  - 
parties  have  adopted  a  fancy,  that  th^y  caifi  make  anything 
in  the  contemplation  of  the  Court  fit  to  be  considered  matter 
of  dispute,  upon  which  they  think  proper  to  dispute.  That 
is  pot  so.  It  must  be  that,  which  a  Court  will  say,  is  fairly 
and  reasonably  made  matter  of  dispute.  Another  circum- 
stance is,  that  the  parties  do  not  frequently  appreciate  the. 
effect  of  such  a  covenant  First,  at  Law,  in  the  case  in  the 
Court  of  Common  Pleas  the  Judges  Heath  and  Rooke  seemed 
to  think  it  futile,  and  tantamoimt  to  a  covenant  to. forbear 
suit  I  take  notice  of  the  circumstance,  as  material  with 
regard  to Htilf hide  v.  Penning;  for  if  the  meaning  of  a  cove- 
nant to  refer  is  to  forbear  suit  altogether,  that  covenant  to 
refer,  before  you  bring  auit,  and  to  suspend  it  in  the  mean 
time,  would  staqd  upon  principles  pro  iemparef  that  it  would 
be  very  difficult  to  say  do  not  apply  to  both  those  covenants. 
Suppose  an  action  brought  The  question  would  be,  what 
the  damages  would  have  been,  if  the  Defendant  had  jpinedt 
and  named  an  arbitrator,  and  evidence  had  be^n  produced  (and 
what  that  would  be  could  by  no  means  be  correcdy  proved  \ 
and  an  award  had  been  made,  giving  some  supposed  sum, 
which  no  proof  could  ascertain.  Tbe  effect  tbere^Dre  of  such  a 
*  covenant  is,  that  as  tiie  damages  are  not  to  be  ascertainedt 
by  evidence,  nominal  damages  only  can  be  got.  Whose  fiiult 
is  it?  There  are  prudential  ways  of  drawing  these  articles. 
There  might  have  been  an  agreement  for  liquidated  damages, 
to  enforce  a  specific  performance,  if  an  action  could  not  pro-, 
duce  sufficient  damages,  or  Equity  would  not  entertain  |i  bill . 
for  a  specific  performance.  If  they  had  enforced  their  legal 
remedy  by  such  a  stipulated  security,  it  would  be  very  difficult 
to  say,  they  would  also  have  a  remedy  in  Equity,  In  the 
ease  from  ^«^/^y*s  Theatre  (S4)  tiiere  was  no  dispute  ,  in  the  . 
Court  of  Copdmon  Pleas,  that  the  actress  might  have  agreed 
upon  a  liquidated  sum  to  be  forfeited  for  non-attendance,  &o. 

The 

(34)  Aaley  v.  WeUaHy2Bai.  4r  Pat  846. 
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1808*  The  Couirt  were  of  9pinion  very  properly,  that,  where  theie 
was  a  stipiilated  sum  in  the  covenant,  that  was  the  stipulated 
damages;  and  the  general  sum. of  iOOL  for  breach  of  any  of 
the  articles  was  a  penalty:  but  it  was  not  doubted,  that  smn 
might  have  been  made  the  liquidated  damages,  if  they  thought 
proper.  The  party  must  put  himsetf'  in  a  situation  to  hm 
substantial  damages.  In  this  case  upon  an  action  they  could 
have  only  1^. ;  for  they  could  not  ascertain,  what  more  ihey 
were  to  have. 

Then  what  can  they  have  in  Equity?  There  is  conaJdern^lc 
weight,  as  evidence  of  .  what  the  Law  is,  in  the  circumstance, 
that  no  instance  is  to  be  found  of  a  decree  for  specific  per- 
formance of  an  agreement  to  name  arbitrators ;  or  that  any 
discussion  upon  it  has  taken  place  in  ezperienoe  for  the  list 
Iwenty-five  years.   I  was  Couimel  in  Price  v.  Willianu{S5): 
a  tase,  which  justices  considerable  doubts,  wh^her  the  eulogb 
upoR  the  domestic  fofum  of  arbitrators  are  weB  founded. 
That  was  .a  case  before  Lord  Tkurhw  upon  a  bill  for  sjpedfie 
performance  of  such  an  agreement,  sending  parties  to  arbi- 
trators, who  might  or  might  not  be  able  to  come  to  a  dedsioB; 
and  Lord  Thiirlow  was  of  opimon,  that  the  Court  would  not 
perform  such  an  agreement   The  Court,  if  it  b  not  part  of 
the  agreement,  cannot  give  them  authority  to  examine  upon 
<Mh;  and  the  agreement  itself  csnnot  authorise  any  persoo 
to  administer  an  oath.  .  A  diffictdty  arises  from  the  want  ai 
the  conscience  of  the  party.   This  Court  has  given  jcredit  to 
itself,  notwitf^standing  what  has  passed  in  the  Court  of  ^»g9 
I  *  619  ]    *  Bench  in  t&eir  rules  upon  Attadhments,  as  likely  to  decide 
as  well  as  arbitrators;  and  it  requires  a  strong  case  to  deprive 
a  person  of  the  right  to.  a  decision  here.   In  Price  v.  WitliMm 
/jkhe  account  came  back  very  iavourahfe  to  my  client:  Aeie- 
siilt  being,  that  a  very  small  sum  was  due  from  him.  Avast 
•        taimd)er  of  exceptions  were  taken ;  and  the  Court  felt  that 
iBort  of  difficulty  of  dealing  with  the  exceptions,  that  led  to 
an  arbitration ;  though  at  first  the  Court  would  not  hear  of  it; 
and  the  party,  who  had  not  been  able  to  establish  any  thing 
.  before  the  Master,  in  that  mocle.  gained  several  thousand 
pounds.   Then  the  difficulty  occurred  about  the  power  of 
this  Court  to  review  the  decision  of  arbitrators ;  and  in  the 

end 

(ZS)  Z  Bfo.  €.  a  103.  u^ta,  Vol.  I, 
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end  my  client  tared  much  worse  ,  dian  he  would  have  done 
before  the  Master.  That  case  and  others  led  me  to  adopt  a 
rule  never  to  advise  an  arbitration  afterwards. 

If  such  a  bill  never  has  been  usually  filed  in  this  Court, 
and  if  that  instance  Lord  Thurhno  was  of  opmion  it  could 
hot  be  maintained,  the  jurisdiction  would  stand  upon  prii^ 
ciples  not  very  inteUi^ble,  if  a  party^  who  by  the  hnbetnlity 
belonging  to  the  covenant  could  recover  only  Is.  damages  in 
an  action,  coming  to  this  Coiirt  for  substantial  justice,  to  have 
an  account  taken,  that  person,  who  could  not  file  a  b81  for  a 
specific  execution  of  the  agreement  to  refer,  can  say,  that 
though  he  admits,  neither  of  them  could  recover  moie  than 
1^.  at  law,  and  he  cannot  demand  the  reUef  by  way  of  a  spe^ 
ctfic  performance,  he  can  have  it  by  pleading  the  covenant^ 
if  he  is  brought  in  the  character  of  a  Defendant ;  and  can 
compel  the  other  to  go  to  that  tribunal,  to  which  the  De* 
iendant  coming  in  the  character  of  Plaintiff  could  not  oblige 
him  to  resort.  It  is  very  difficult  to  say,  that  should  be  Ae 
law  of  the  Court.  Then,  it  is  so?  I  look  ujpon  the  case  of 
Wellingtohy.  M'Iniask  as  an  audiority,  that  at  that  time  h 
was  not  the  law  of  die  Court  At  that  period  (96)  die  di»* 
tinctioii,  taken  in  later  cases  (37),  had  hot  obtained;  ahdthe 
plea,  though  it  might  have  been  good  as  to  the  relief,  was 
bad,  if  bad  as  to  the  discovery.  As  to  that  the  course  of  the 
latter  authorities  seems  to  have  altered  the  Urar  of  plead-* 
ing  (38 ).  But  quoad  such  a  point  as  this  the  plea,  if  good  to 
the  relief,  must  be  good  to  the  discovery ;  for  this  plea  mean^ 
this,  if  any  thing ;  that  the  parties  will  not  harass  iham* 
*  selves  by  going  to  Courts  of  Justice;  but  will  stato  to  each 
other  what  is  in  dispute,  and  refer  that  to  arbitrators ;  and 
entering  into  such  a  covenant  they  must  be  taken  to  meati^ 
that  they  will  be  content  with  a  decision  upon  suph  discovery 
ias  arbitrators  can  compel,  without  subjecting  each  other  to  tihe 
necessity  for  cither  to  be  examined  upon  oath;  before  arbi- 
trators, whd  cannot  examine  them  upon  oath.  They  choose 
therefore  that  forum  eaiclnsive  of  the  jurisdiction  of  -the 

country 

(36)  Ansiy  v.  Dowtinff,  1  Dick.  (38)  See  Sutiim  v. The  Earl  of 
05.  •  SearbtPraugh,  poist,  Vol.  IX,  71-, 

.  (37)  See  A  nth  v.  SmmlH^urnet  and,  as  to  a  Demurrer,  the  note, 
^BrQ.C.C./m  note.  Vol.  11/401, 
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douiitry  to  aH  intents  and  purposes ;  meanings  that  arbitrator* 
shall  from  beginning  to  end  do  that>  which  they  are  enabled 
to  do,  viz.  to  decide  between  them  as  well  as  they  can.  It 
would'  be  a  breach  of  covenant,  that  would  entitle  Aem  to 
nominal  damages,  to  file  a  bill  for  discovery,  as  much  as  a 
bill  for  discovery  and  relie£  ' 

fn  Half/nde  v.  Ferming  the  whole  of  my  argument  accord-, 
mg  to  the  report  amounts  to  taking  the  distinction  between 
discovery  and  relief,  and  putting  the  case  upon  that  dis- 
tmction*;  and  r£  it  was  so  argued,  I  am  not  surprised,  that 
JjotA  Kenyan  should  take  it,  that  die  Counsel  thought,  if  not 
upon  diat,  it  could  not  be  stippdrted.  But  it  is  not  to  be  pot 
upon  that  distinction,  but  upon  the  ground  I  have  stated*  It 
is  .  said  Courts  of  Law  think  these  agreements  wry  wise. 
KiU  V.  Hollisier  however  shews,  that  Courts  of  Law  are 
ready  enough  to  say,  die  agreement  of  the  parties  shall  not. 
oust  their  jurisdiction ;  though  they  permit  it  to  oust  the  juris-, 
diction  of  Courts  of  Equity.  But  they  enforce  the  agreement^ 
not  as  agreement,  but  by  granting  an  attachment  for  breach 
of  the  rule*  It  is  dealing  a  little,  imperiously  to  say,  that  an 
agreement,  which  made  out  of  Court,  wotild  not  bar  an  actkNi, 
if  made  in  Court,  shall  bar  a  bill.  It  was  justly  observed  upon 
the  passage  in  Atkyns  (39),  that  arbitrators  cannot  administer 
an  bath;  and  the  agreement  will  not  enable  them.  We  see 
in  daily  practice  at  Law,  the  Court  administers  the  oath;  and 
under  that  the  parties  go  before  the  arbitrators.  It  is  said,, 
the  party  must  have  discovery  some  wayl  But  if  the  distinc-. 
tion  cannot  be.  maintained  between  a  bill  for  discovery  only 
and  for  both  discovery  and  relief,  it  must  be  said,  they  are 
bound  to  go  first  before  the  arbitrators;  and  the  party  must: 
be  brought  there;  and  ^ust  refer:  the  parties  to  be  exa« 
mined  upon  honour;  for  they  cannot  upon  oath  ;  and  then  it; 
^  i^  said,  as  in  the  argument  of  these  cases,  if  it  so  turns  out, 
then  they  are  to  come  to  this  Court;,  saying,  there  is  then  a 
failure  of  the  justice,  for  which  they  covenanted ;  and  there-, 
ibre  there  b  a  jurisdiction  in  this  Court..  Till  Half  bide  v. 
Penning  no  such  decree  was  ever  heard  of.  Next,  expressing 
it  in  terms  of  the  highest  lespect  and,  veneration  for  that 
noble  and  learned  person,  now  no  more,  I'  doubt,  whether  it 

is 
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Is  ft  very  wise  exercise  ^of  the  jurisdiction  of  this  Cotut;  1802. 
collecting,  that  it  is  to  give  a  relief  beyond  the  law,  hot  to  J"'^. 
order  the.  parties  to  go  to  law  to  take  the  effect  of  the  stipu-  ^ 
lated  remedy,  but  imder  a  positive  covenant,  not  a  negative  Kigbt, 
covenant,  that  they  will  not  sue,  ( upon  whicli  there  would 
be  considerable  difficulty )  to  send  them  by  Way  of  experiment 
to  that  jurisdiction,  so  likely  to  miscarry,  under  the  circum- 
stance, that  it  has  not,  unless  received  under  the  authority  of  , . 
the  Court,  a  power  to  administer  an  oath,  where  the  justice 
that  tribunal  can  render  is  so  insufficient,  though  they  have 
not  expressly  bound  themselves  by  covenant;  and,  whether 
the  Court  would  not  act  more  discreetly  by  saying,  they  are 
in  a  Court,  wher^  justice  can  certainly  be  done ;  and  as  they 
have  not  stipulated  to  the  contrary,  their  fate  shall  be  decided 
here,  instead  of.  sending  them  to  so  unprovident  a  tribimaL 
I  recollect  passages,  in  which  Courts  of  Justice,  however  fuH 
of  eulogia  upon  these  domestic  fomins,  have  recollected  their 
own  dignity  Sufficiently  to  sayy  ihey  would  not  be  ancillary  to     Courts  of 
those  forums;  that  the  parties  should  not  be  permitted  to  Equity  will 
take  their  reKef  from  them,  coming  here* for  discovery;    It       ho  ancO- 
is  enough  for  me  to  say,  it  is  not  a  necessary^  consequence  of  ^J^J^j^''^^,^ 
a  covenant  to  refer,  that  the  party  thereby  agreed  to  forbear  ^^^^  ^e*'* 
to  sue.  .1  do  not  enter  into  the  question  of  the  effect -at  law  papij  to  take 
of  a  covenant  to  forbear  to  sue.    But,  supposinif  it  good,  in  reMef  from 
strict  law  it;  cannot  be  maintained,  that  havmg  covenanted  4x>  them,  coming 
refer  the  party  has  covenanted  to  forbear  to  sue;  andif  no^  to  the  Court 
he  has  cmly  left  himself  open  to  an  action  for  damiages,  if  be  discovery, 
does  not  refer;  which  the  suit  does  not  prevent,  if  thought    As  to  the 

-  lidvisable.    It  would  be  very  strong  to  say,  that,  where  the  y^^^^J^j^f^^ 

•  legal  remedy  they  have  provided  for  themselves  is  utterly 
^incompetent  to  justice,  this  Court  is  precluded  from  granting  Qh^^^ 
its  ordinary  remedy,  by  a  covenant,  which  does  not  in  terms 

'  express  an  undertaking  not  to  resort  to'  this  Court :  and  must 
hold  that  doctrine  upon  a  plea;  in  that  shape  permitting  the 
Defendant  to  hav^  in  substance  a  specific  performance,  which 

*  would  have  been  refused  to  him  as  a  Plaintiff ;  at  the  hazard  of    '         ; ' 

-  *  doing  substantial  injustice,  of  a  delay  of  justice  ahnost  of    X  ] 
.necessity,  and,  where  the  exanunation  cannot  be  addressed  to 

the  conscience  of  either  the  parties  or  the  witnesses ;  from 
which  the  subject  cainnot  be  debarred  unless  by  express  temus, 
J  or 
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1803.       or  necessary  implication.    That  4iis-  has  not  die  effed  d 
Strsst      ^"^g  die  legal  remedy  is  clear  from  the  cases  at  law ;  whkh 
17.         agree,  that  it  is  still  competent  to  him  to  take  the  legal 
•  RiGBY.      remedy  (40).    Then  why  not  the  equitable  f    The  OHiipe- 
Agreement  to  tQ  ^ke  both  stands  upon  the  sanje  principle, 

todon^does*'  farther,  those  grounds  are  not  necessary  to  the  ded- 

not  bar  an  Ac-  cause.   It  is  said  to  be  natural  and  moral  jut- 

II^Q^  tice.to  give  diem  diis  benefit  upon  the  plea.    But  what  right 

has  the  Defendant  to  say  that  upon  this  record ;  which  upon 
this  argum^  must  be  taken  to  be  true?  Then  what  right 
has  he  4ipon  any  principle  natural  and  sioral  justice  to  cdl 
upon  this  Court  to  name  arbitrators  ?  Before  that  he  is  bound 
to  make  a  .full  and  free  disclosure  as  to  what  are  the  matten 
in  dispute.  The  bill  states,  that  die  Plaintiff  has  discovered, 
diat  the  Defendant  received  a  sum  of  1052.  for  a  biU  of  coiti, 
not  brought  into  the  account.  That  was  not  a  proper  snlqect 
of  dispute  before  the  arbitrator.  When  the  Defendant  has 
^ted,  whether  he  has  received  diat  sum,  in  what  maliDer, 
•and  under  what  circumstances,  it  may  be  (Nroper  matter  tf 
dispute,  whether  -die  Plaintiff  ip  endtled  to  any,  and  irhit 
pifft  of  it.  But  the  fiict,  that  tfaiis  sum  of  money  b  in  these 
circundstances,  leads  to  the  iillegation,  that  other  sums  nay 
have  been  received ;  and  the  Plaintiff  may  ask  that  queafioi. 
He  aflegesi,  that  the  ^Defendant  refused  to  answer  th^;  aid 
diat  no  justice  can  be  dope,  till  it  is  answered^  If  diere  is 
nothing  to  dispute  about,  i)lain  dealing  requires,  diey  dioold 
not.be  driven  to  go  before  arbitrators;  and  diat  thaeshouUi 
previously  be  a  full  discovery ;  and  if  diese  allegaticwns  sse 
true,  there  is  concealment,  which  must  disable  die  party  froai 
saying,  he  has  a  right  under  such  circumstances  to  go  lo 
arbitration  under  this  covenant ;  aiid  I  hare  considerdile 
doubt,  to  say  no  more,  of  it,  whether  if  they  were  befiure  a 
Jury,  and  the  party  had  xefused  to  discover,  it  would  not  be 
very  difficult  to  maintain  an  ,  action;  for  he  woidd  not  appear 
as  havhig  a  right  to  an  arbitration. 
'  [  823  ]  Upon  the  special  drcumstances  dierefbre  din  plea  cannot 
be  maintained;  and  it  is  not  necessary  to  -  decide  upon  die 
general  ground :  but  upon  the  point,  whether  tbsLt  covensflt, 
diat  would  not  prevent  an  action  at  law,  would  prevent  a  kffl 
in  equity  upon  such  implication,  no  such  diing  being  expnaadl 

in 

(40)  Thomp9(m  v.  Ckmmock^  8  Term  Rep.  B.  it  1». 
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in  terms,  I  have  an  opinion;  a6  to  which  I  will  not  say  more  1.608» 

than  that  I  do  not  think  at  present,  this  Court  has  upon  mth  SrR^n 

a  covenant  any  right  to  say,  the  party  has  bound  himself  by  p. 

any  agreement  not  to  resort  to  the  equitable  jurisdiction  of  Bio  by* 
flie  country.  . 

The  parties  afterwards,  when  the  cause  came  on  to  be 
heiurd,  agreed  to  go  to  a  jgeneral  account. 


1802 

THOMAS  r.  LLEWELLYN.  jlfoyi^. 
j^R.  HOLLIST  for  the  Plaintiff  moved  to  file  exceptions  The  time 

nunc  pro  tunc;  the  answer  having  been  filed  in  the  lowed  forfiliog 

Vacation  after  last  Trinity  Term.  excepUons 

mciic  pro  hme 

Mr.  HolUst  said,  some  doubt  bad  been  entertidned  as  to  is  two  Terms 
the  time  :  but  the  practice  was  settied  in  Oie  time  of  Lord  and  the  follow- 
Camden,  that  the  party  has  two  Terms,  and  the  Vacation  he-  Vacation, 
fore  the  third (41). 

The  Order  was  made'accordingly. 

(41)  The  first  day  of  Easier   ante.  Vol.  V,  87,  to  Bewari  v. 
Term  was  the  6th  of  May.  Dyer,  Semple. 
V.  Dyer,  X  Met.  1.  See  the  note,' 


HUTCHEON  r.  MANNINGTON.  ^ 

Mayliip4ik0 

LEACH  meved,  that  $  smn  of  678/.  8^.  Sd.  Bank   A  Notary 
3  per  cent.  Annuities,  and  10/.  3*.  6d.  cash,  m  the 
name  of  the  Accountant-General  in  trust  in  the  cause,  to  the  ^hwe* 
♦  account  of  Richard  Manningion,  may  be  transferred  an4  [•824  ]|^^^  ' 
paid  under  a  power  of  attorney,  executed  in  the  Prince  e^  eerttficale 
Walesa  Island  in  ^e  'East  InMes,  and  attested  by  two  wit-  of  a  Magrs- 
nesses.  *  trate  of  a  Co- 

The  motion  was  made  qpon  n  oertifijpate,  signed  an^  «ei|led  abroad 
by  George  Counter,  Magistrate  and  WiUiam  Soott,  Kpiaigr  ^ 
Public,  in  that  Island ;  that  the  two  subscribmg  witnesses  to 
flke  Power  of  Attorney  swore  the  affidavit  produced ;  that  Aey 
were  persons  of  credit;  and  SfcoH  was  a  Notary  Pub&c* 

The  affidavit  was  to  the  identity  of  Richard  Manningtcm ; 
and  stated,  that  l9te  ^deponents  witnessed  the  exe<mtion  of  the 
annexed  Power  of  Attorney. 


824  CASES  IN  CHANCERT. 

1802.  William  Seoit  certified,  aa  Notary  Public,  that  the  annexect 

writings  were  true  copies*  Counter^  it  was  suggested,  was 
Governor  of  the  Island. 


HUTCHEON 
V. 

Haknington 


The  Lord  Chancellor  thought  the  evidence  not  suflScieiit; 
observing,  that  a  Notary  PubUc  by  the  Law  of  Nations  has 
credit  everywhere:  the  Court  therefore  will  give  credit  to 
him ;  but  that  it  was  necessary  to  prove,  that  the  other  per- 
son was  a  Magistrate  (  4^ ). 

Upon  inquiry  at  the  InJ&a  House  it  appeared  from  the  pro- 
ceedings of  the  Governor-Greneral  of  Bengal,  that  George 
Counter  was  a  Magistrate. 

The  Order  was  made. 

(42)  Oarvey  v.  Hibhert,  1  Joe.   and  seal  of  the  Notary  seems  to 
^  Walk.  leo.  The  aathentication  have  been  onnecessary. 
in  that  instance  of  the  signature 


[  825  ]  On  the  death  of  Lord  Kenton  in  the  vacation  Sir  Edward 
Law,  His  Majesty's  Attorney  General,  was  called  to  the  de- 
gree of  Serjeant  at  Law ;  and  appointed  Lord  Chief  Justice 
of  the  Court  of  King's  Bench ;  and  was  created  a  Peer  of 
the  United  Kingdom  by  the  title  of  Baron  of  Euenbobough 
in  the  County  of  Cumberland.  His  Lordship  was  sworn  a 
Member  of  His  Majesty's  Most  Honourable  Privy  Council. 

The  Honourable  Spencer  Perceval,  His  Majesty's  Soli- 
citor General,  was  appointed  Attorney  General  to  Hu  Ma- 
jesty. 

Thomas  Manners  Sutton,  Esq.  Chief  Justice  of  the  Nortk 
Wales  Circuit,  and  Solicitor  General  to  His  Royal  Highness 
the  Prince  of  Wales,  was  appointed  Solicitor  General  to  Hif 
Majesty. 

The  Honourable  Thomas  Erskinb  was  oppoiiited  Chan- 
cellor to  His  Royal  Highness  the  Prince  of  Wales. 

William  Adam,  Esq.  one  of  His  Majesty'a  Counsel,  wis 
appointed  Solicitor  General  to  His  Royal  Higfinesa. 
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ABATEMENT. 

Order  for  a  transfer  and  payment  ont 
of  Court;  though  the  cause  was 
abated  by  the  death  of  the  Plaintiff: 
the  right  being  clear.  JRoundeli  v. 
Currer.  Page  250 

See  New  Trial,  1.    Partner,  1; 
ACCEPTANCE. 

A  letter  undertaking  to  accept  bills 
held  an  acceptance.  Ex  parte  Dyer, 

9 

See  Bankrupt,  33. 

ACCIDENT.— See  Accmint,  2. 

ACCOUNT, 

J.  Account  of  mesne  profits,  since  the 
title  accrued,  decreed  against  exe- 
cutors, upon  the  special  ground, 
that  the  Plaintiff  was  prevented 
from  recovering  ifi  ejectment  by  a 
rule  of  the  Court  of  Law  and  by  an 
injunction,  at  the  instance  of  ihh 
occupier;  who  ultimately  failed  both 
at  Law  and  in  Equity.  PuUeney  v. 
Warren.  73 

2.  The  simple  case  of  the  death  of  the 
occupier  will  npt  sustain  a  bill  for 
an  account  of  the  mesne  profits  un- 
der the  head  of  accident  Upon 
such  a  bill  by  an  infant  the  ground 
is  infancy  and  the  character  of  the 

.  Defendant,  as  bailiff'  or  ireceiver. 
No  such .  bill  by  an  heir,  merely  as 
sucb,  unless  some  impediment  at 
law ;  as  possession  of  the  deeds  by 
the  Defendant,  Terms,  &c.  The 
case  of  the  dowress  has  turned  upon 
the  difficulty  arising  from  her  want 
of  information  and  the  possession  of 
it  by  the  Defendant.  Ground  of  the 
case  of  mines;  which  is  in  nature 
of  a  trade :  as  to  timber,  the  ac- 
count depends  upon  the  jurisdiction, 
for  an  injunction.  The  case  of  tithes' 
turns  upon  the  property  in  the  tithes. 
There  must  be  either  a  difficulty  to 
recover  at  law,  or  fraud,  conceal- 
ment, &c.  88,  89,  90 

3.  Account  of  rents  and  profits  con- 
fined to  the  filmg  of  the  bill,  filed 
upon  grounds   of  equitable  relief 
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against,  a  mere  adverse  possession, 
without  fraud,  &c.  Page  93 

4.  To  sustain  a  bill  for  an  account 
.  there  must  be  mutual  demands. 

The  case  of  dower  stands  upon  its 
own  specialties  :  so  the  case  of  a 
steward.  1 

5.  Account  consequential  upon  dis- 
covery ;  thotigh  there  may  be  a  pro- 

.  ceeding  at  law.  688 
See  Bankrupt,  2U     Charity,  2. 
Injunction,  5. . 

ACCOUNTS  (Books  of). 
See  Evidencer  6. 

ACCOUNTS  (Merchants'). 
See  Limitations,  1,  2. 

ADMINISTRATION. 

See  Prerogative  Adminiitratum* 
ADMINISTRATOR.— See  Ajwipcr,  1. 
ADVANCEMENT.— See  Infant,  3. 
AFFIDAVIT.— SeePraclice,  17, 31,  33. 

AGENT. 

See  Bankrupt,  30.   Debtor,  2.  Xt- 
.  mitatunu,  1,  2. 

AGREEMENT. 

1.  To  a  bill  for  speciBc  performance 
of  an  agreement  a  plea  of  the  Sta- 
tute of  Frauds,  beiog  coupled  with 
another  defence,  was  ordered  to 
stand  till  the  hearing.  Cooth  v. 
Jackson,  12 

2.  Bill  for  specific  performance  of  an 
agreemeut  originating  in  communi- 
cations by  the  Commissioners,  who 
took  the  depositions  in  a  cauffe,  and 
by  the  witnesses,  to  the  Defendant 
as  to  the  nature  and  eflect  of  the 
evidence.  Though  the  Plaintiff  was 
not  implicated  in  the  transaction, 
the  bill  was  dismissed  on  grounds  of 
public  policy.    Cooth  v,  Jackson,  12 

3.  Lord  Loughborougk's  opinion,  that 
upon  a  bill  for  specific  performance 
of  a  parol  agreement  within  the 
Statute  of  Frauds,  the  Defendant, 
though  admitting  the  agreement  by 
his  answer,  may,  if  he  insists  upon 
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the  Statute,  have  the  benefit  of  it  at 
the  hearing.  Page  17 

4.  Whether  bonds  of  arbitration  are 
sufficient  to  take  the  case  of  an 
agreement  out  of  the  Statute  of 
Frauds,  Qiuere.  17 

6.  Lord  Eldou*s  opinion,  that  a  specific 
performance  of  a  parol  agreement 
cannot  be  decreed,  though  the  agree- 
ment is  admitted  by  the  answer;  if 
the  Defendant  insists  upon  the  Sta- 
tute of  Frauds :  if  he  does  not,  he 
must  be  taken  to  renounce  the  be- 
nefit of  it.  37 

6.  In  Equity  the  denial  of  a  parol 
agreement  within  the  Statute  of 
^auds  by  the  answer  is  conclusive. 

39 

7*  Upon  a  parol  agreement  for  a  com- 
promise and  a  division  of  the  estate 
by  arbitration  acts  done  by  the  ar- 
bitrators towards  the  execution  of 
their  duty,  as  surveying,  &c.  cannot 
be  considered  aets  of  part-perform- 
ance to  sustain  the  agreement.  41 

8.  Ptorbl  evidence  admissible  in  oppo- 
aition  to  a  specific  performance  pf 
a  written  agreement  upon  the  heads 
of  mistale  or  surprise  as  well  as  of 
fraud;  and  upon  such  evidence  the 
bill  was  dismissed.  Another  bill 
for  a  specific  pe^ormauce  of  the 
agreement,  corrected  according  to 
the  same  evidence,  contradicted  by 
the  answer,  was  also  dismissed. 
The  Marquis  of  Townshend  v.  Stan- 
groom.  328 

9.  The  rule,  that  a  written  agreement, 
within  the  Statute  of  Frauds  cannot 
be  varied  by  parol,  does  not  affect  a 
subsequent,  distinct  collateral,  agree- 
ment. 337 

10.  Contract  for  the  sale  of  houses ; 
which  from  defects  in  the  title  could 
not  be  completed  on  the  day.  The 
treaty  however  proceeded,  upon  a 
proposal  to  waive  the  objections 
upon  certain  terms.  The  houses 
being  burnt  before  a  conveyance, 
the  purchaser  is  bound, .  if  he  ac- 
cepted tba  title;  and  the  circum- 
ftance,  that  the  vendor  sufiered  the 
insurance  to  expire  at  the  day,  on 
which  the  contract  was  originally  to 
baye  been  completed|  without  notice. 
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makes  no  difference.  A  reference 
to  the  Master  waa  therefore  diredsd 
.  to  inquire,  whether  the  proposalwii 
acqepted,  or  aqqaiesced  in,  oa  be- 
half of  the  pnrchaaer^  Pome  ?. 
Metier.  Pe^geVB 

11.  Whether  the  answer  '  admittiig 
possession  taken  under  the  agree- 
ment, takes  the  ease  o^t  of  the  Sti- 
tute  of  .Frauds,  where  it  is  not  eleir, 
what  the  agreement  was,  muere.  The 
Court  endeavoors  to  collect,  wkat 
are  the  terms.  n 

12.  A  legatee  having  taken-  a  mort- 
gage in  part^payment,  snbject  to  u 
agreement  for  payment  out  of  the 
other  assets  and  a  resumption  of  the 
mortgage,  was  held  entitled  to  the 
benefit  of  that  agreement;  aocoont- 
ing  for  the  difference  of  interest 
SitwellY.  Bernard.  620 

13.  A  bill  alleging  a  written  agreemeot 
may  be  sustained  bj  eTtdenice  of  t 
parol  agreement.  S^ntrrier  v.  Fits- 
gerald.        '  .  541 

14.  After  answer  admitting  an  agree- 
ment, and  submitting;  to  perform  it, 
the  bill  being  amended  as  to  other 
circnttistances,  the  Defendant  was 
not  permitted  to  take  adirantage  of 
the  Statute  of  Frauds  by  the  answer 
to. the  amended  bill;  and  a  specific 
performance  was  decreed.  Spurrier 
y.  Fitzgerald.  548 

15.  In  enforcing  contracts  npoo  the 
principle  of  compensation  for  » 
variance  from  the  description  the 
Court  has  gone  so  far,  to  the  extat 
eren  of  wholly  tlofeatiag  the  object 
of  the  purchaser,  that  where  the 
principal  subject  of  the  contract 
was  all  the  com  and  hay  tithes  of  » 
parish,  and  of  the  hay  tithe  half 
was  allottecl  to  the  vicar,  and  the 
other  half  commuted  for  a  custoai- 
ary  payment,  the  nature  of  that 
payment,  the  extent  of  meadow, 
and  the  possible  conversion  from 
arable,  not  distinctly  appearing,  the 
injunction  against  recovering  the 
deposit,  was  continued  after  answer. 
Drewe  v,  HanM.  675 

See  Arbitratiom,  6,  9*  Baram  wd 
F^,3.  Fraud,  5.  Party,  t. 
Praeiice^M.  Rejfiitry,!.  7e- 
mant,  2. 
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HBIOUITY.-^  EMenee, «. 

MBRICAN  LOYALIST. 
See  Creditor^  2. 

MICABLE  SOCIETY. 
See  Friendly  Society. 

NXUITY. 

See  JFVaiuf^  4.  Regutry,!. 

NSWER. 

1.  The  answer  of  an  admioistrator  to 
a  creditor's  bill,  stating,  that  he  be- 
lieves the  debt  is  dne,  whether  that 
is  snlBcient  fonndation  for  a  decree, 
Q^(Bre.  •  Hilt  v.  Binney.     Page  738 

2.  General  denial  not  enough :  there 
must  be  an  answer  to  the  siftipg  in- 

*qairies  upon  the  general  question. 

792 

See  Evidence,!.  Pleading,  4,^,6. 
Practice,  1,  3,  7, 10,  20,  21,  31, 
33.  Scandai,\. 

PPEALS  TO  THE  LORDS,  see  p.  220, 

PPOINTMENT. 

1.  Testatrix  gave  a  fund,,  over  which 
'  she  had  a  power  of  appointment,  and 

some  specific  articles,  to  trustees,  in 
trust  for  her  residuary  legatee  after 
named;  and  gave  the  general  re 
sidue  to  A.  By  a  codicil  she  re- 
voked the  bequest  of  the  residue; 
and  gave  it  to  A.  and  B.  A.  was 
held  Solely  entitled  to  the  fund  under 
the  appointment   Roach  Y^  Haynes, 

153 

2.  Power  of  appointing  real  estate  well 
executed  by  a  devise  to  trustees  to 
sell,  and  an  appointment  of  the  money 
produced  by  the  sale.  Kenworthy  v 
Bate.  703 

3*  Settlement  upon  such  child  or 
children  as  the  father  should  ap- 
point: appointment  excluding  one 
established.  Kenworthy  v^aie.  793 

4.  Power  to  appoint  land  well  exe- 
cuted by  a  charge.  707 
See  Promotioni. 

lRBITRATION. 

1.  Order  after  an  award  to  make  the 
submission  a  rule  of  Conift.  Poxpnall 
V.  King.  10 

2.  Upon  a  reference  to  arbitration,  if 
the  award  is  not  made  in  the  time 
and  manner  stipulated,  no  case  at 
law  or  in  equity,  that  ,  the  Court  has 
substituted  itself  for  the  -arbitrators, 
and  made  the  award;  even  where 
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the  substantial  thing  to  be  done  is 
agreed  between  the  parties:  still 
less,  where  any  thing  substantial  is 
to  be  settled  by  the  arbitrators.  P.  34 

3.  Award  set  aside:  the  arbitrator 
having  received  evidence  after  notice 
to  the  parties,  that  he  would  receire 
no  more ;  in  which  they  acquiesced. 
Walher  v.  Frobuher.  7.0 

4.  Under  a  reference  to  settle  the 
matter  in  difference,  and  award  such 
alterations  in  the  Defendant's  works 
as  to  the  arbitrator  should  seem  ne- 
cessary, regard  bein^  had  to  their 
state  at  a  particular  period,  an  award 
directing  no  other  alteration  than  that 
parts  of  the  machinery,  which,  were 
made  of  wood,  should. be  made  of 
cast  iron,  was  held  a  due  executioa 
of  the  authority^  Walher  r.  Fro^ 
bisher.  70 

5.  An  award  cannot  be  disturbed  for 
mistake  upon  a  qiiestion  of  law  re* 
ferred.    Ching  v.  Ching.  282 

6.  To  a  bill  for  discovery  and  relief 
plea  of  an  agreement  to  refer  to  arbi- 
tration over-ruled.   Street  JRigUf^ 

815 

7.  Bill  for  specific  performance  of  an 
agreement,  to  refer  to  arbitration 
does  net  lie.  818 

8.  Courts  of  equity  will  not  be  ancil- 
lary to  arbitrators,  by  permitting  the 
party  to  take  relief  from  them,  coming 
to  the  Court  for  discovery.  821 

0.  Agreement  to  refer  to  arbitration 
does  not  bar  an  action.  822 

See  Agreement,  4,  7. 

ASSIGNEE. 

See  Banhrupt,  20,  2G,  27,  28,  29, 
30,  31. 

ASSIGNMENT.— See  Tenant,  2. 
ATTAINT. 
A  person  attainted  may  be  chaiiged  in 
execution.  734 

ATTORNEY.' 

1.  Motion  to  cojmpel  an  .atton^ey  to 
produpe.  papers  of  his  olient  refused 
with  costs.   Wright     Mayer.  280 

2.  Ho  Subpcena  dncei  tecum  upon  an 
attorney  to  produce  papers  of  his 
client.  It  has  been  sometimes  aeen 
in  a  criminal  case;  but  ia  not  to  be 
followed.  282 

See  Debtor,  2.  Fraud,  4. 
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AUCTION.— See  Lien,  1. 
AVEKMENT.— See  Pleading,  6. 
AWARD.— See  Arbitration. 

B. 

BAILIFF.— See  Aecofint,  2. 

BANK  OP  ENGLAND. 

1.  Notwithstanding  the  Acts  of  Par- 
liamept  39  &  40  Geo.  Ill,  c.  3. 
The  Bank  of  England  may  still  bo 
made  parties  to  a  bill  to  restrain  a 
transfer  of  stock  filed  since  that  act. 
A  demurrer  by  the  Bank  was  there- 
fore over-ruled.  Temple  v.  Bank  of 
J&^gland.  770 

2.  An  application  under  the  Act  39  & 
40  Cfeo.  III.  c.  36.  to  restrain  the 
Bank  from  making  a  transfer  with- 
out making  ,  them  parties  must  be 
upon  notice  to  the  Defendants  or  on 
affidavit,  as  in  cases  of  waste.  J7am- 
mond  Y.  Maundrell.  Page  773 

BANKER.— See  Bankrupt,  31 . 

BANKRUPT. 

1.  Regulations  in  bankruptcy.  1 

2.  Though  unliquidated  damages  can- 
not be  proved  under  a  commission 
of  bankruptcy,  yet,  if  the  demand 
is  partly  of  that  nature,  and  partly 
liquidated,,  as  the  diflerence  of  price 
upon  a  resale,  the  creditor  having 
a  security  may  apply  it  first .  to  the 
former,  Uien  to  the  latter,  and  may 
prove  Uie  residue.  Ex  parte  Hunter, 

94 

3.  A  fair  dissolution  of  partnership 
between  two  :  one  retiring ;  and  as- 
signmg  ttie  partnership  property  to 
the  other;  and  taking  a  bond  for  the 
Talne  and  a  covenant  of  indemnity 
against  the  debts :  the  other  continued 

-  the  trade  separately  a  year  and  a  half ; 
and  then  became  ^  bankrupt.  The 
Lord  CkanceUor  was  of  opinion,  the 
joint  creditors  had  no  equity  attach- 
ing upon  partnership  effects  remain- 
ing in  specie ;  and  at  all  events  such 

•  a  claim  ought  to  be  by  a  bill,  not  a 
petition.    Ex  parte  Rvffin.  19 

4*  Debts  are  within  the  stat.  21  Jam.  I. 
Cel9.  f.  lU  .  J28 
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5.  Upon  a  separate  commission  of  bank' 
ruptcy'the  benefiit  of  an  insuran<^ 
effected  by  the  bankrupt  upon  his 
own  account  upon  joint  property  is 
not  liable  to  the  joint  c^ditors.  Ex 
parte  Browne*  Page  186 

6.  Prgof  under  the  bankruptcy  of  one 
joint  debtor  after  receiving  a  compo- 
sition from  the  other  expunged ;  the 
release  to  one  being  a  release  to 
both.    Ex  parte  SUaier.  146 

7.  Upon  a  second  bankruptcy  no  al- 
lowance to  the  bankrupt :  the  estate 
not  paying  15*.  in  the  pound.  Ex 
parte  Chregg*  238 

8.  ii.  to  discharge  a  debt  due  froahifli 
to  J?.,  procures  his  banker  C.  to 
direct  his  correspondent  and  partner 
jD.  to  accept  a  bill  drawn  by  B. 
Before  the  bill  was  due,  C.  and  D. 
became  bankrupt;  C  being  indebted 
to  il.  more  than  the  amount  of  the 
bill,  B.  proved  against  the  estate  of 
D. ;  but  afterwards  received  the 
whole  from  A .  A.  not  having  profed 
agunst  the  estate  of  C  in  respect  of 
the  hill  is  entitled  to  stand  u  the 
place  of  B.  against  the  estate  of  B, ; 
whose  proof  having  beea  expunged 
was  re-instated  for  the.  benefit  of  A. 
Ex  parte  Mattkews.  285 

9.  Held  in  bankruptcy,  that  after  t 
voluntary  discharge  .by  agreement  the 
creditor  cannot  make  use  of  a  se- 
curity against  third  persons ;  where 
the  effect  would  be  to  make  the 
party  discharged  again  liable,  thoogh 

.  in  another  form  and  in  the  shape 
of  the  demand  of  another  person. 

305 

10.  A  commission  of  .bankruptcy  super- 
sedeable  under  Lord  LomgkbanmgKt 
ordei,  dated  the  261b  of  Jumt,  1793. 
is  not  actually  superseded,  till  the 
writ  of  supersedeas  issues;  and  there- 
fore having  been  opened,  and  the 
bankruptcy  adjudged,  after  the  order 
made  for  the  supersedeas,  but  before 
the  writ  sealed,  notice  of  the  appK* 
cation  haviuff  been  acu^ording  to  the 
practice  in  the  oflBce  sent  to  the  soli- 
citor,  the  commission  was  supported. 
Ex  parte  Leicester.  4i9 

11.  QiKBre.  Whether  the  order  of  Lord 
'  Apiky,  dated  the  12th  of  Fe^tterf, 
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1774,  that  a  docket  Btnick/  and  no 
commission  isadcd  thereon,  shall 
in  no  case  prevent  a  commission 
by  another  creditor  npon  an  ap- 
plication not  made  in  less  than 
four  days,  can  be  strictly  acted 
upon  :  the  established  practice  in 
the  office  being  at  variance  with  it; 
.  and  there  being  danger  of  fraud. 
Ex  parte  Leicester.  Page  429 

12.  An  order  for  a  supersedeas  has 
no  effect  till  the  writ  issnes.  Ex 
parte  Litytan.  434 

13.  A  joint  commission  against  two 
partners  in  England,  another  part- 
ner residing  abroad »  superseded. 
Ex  parte  Layton.  ib. 

14.  Where  two  commissions  are  taken 
out  against  the  same  party,  the 
Court  will  execute  a  discretiod, 
controlling  the  strict  right ;  and 
support  that  which  h  most  conve- 
nient ;  if  the  objections  to  it  can  be 
removed  by  superseding  the  other. 
Ex  parte  Lagtan.  ib. 

15.  Abuse  of  a  Commission,  by  de- 
lating the  execution  of  it,  with  a 
view  to  another  arrangement.  Ex 
parte  Lagtan.  ib. 

16.  Where  one  partner  is  an  infant, 
or  lunatic,  there  cannot  be  a  joint 
commission  of  bankruptcy  against 
the  others:  separate  commissions 
must  be  taken  out  (^).  440 

17.  The  time  enlarged  for  a  bank- 
rupt, who  had  omitted  to  6nish  his 
examination,  but  the  order  would 
not  discharge  a  prosecution  for  the 
felony.    Ex  parte  Bicketts.  445 

18.  Bankrupt  surrendered  in  dis- 
charge of  his  bail,  and  discharged 
by  the  creditor,  having  never  been 
charged  in  execution  :  this  is  no 
election ;  and  the  creditor  was  ad- 
mitted to  prove.  Ex  parte  Cundall. 

446 

10.  Creditor  having  securities  of  third 
persons  to  a  grea^r  amount  than 
the  debt  may  prove  and  receive 
dividends  upon  the  full  amount  of 
the  securities  to  the  extent  of  20ff. 
in  the  pound  upon  the  actual  debt. 
Ex  parte  Bloxham.  449 

(•)  Altered  by  Stat.  6  Ge:  IV,  c  i^,  s.  16. 


BANKRUPT— coniintieil. 

20.  Order  under  statute  5  Geo.  II, 
c.  30,  s.  ai,  that  new  assignees 
may  be  chosen,  and  that  the  Com- 
missioners may  execute  a  new  bur- 
gain'and  sale  and  assignment,  the 
former  being  vacated,  all  the  as- 
signees being  dead,  and  the  heir 
at  'law  of  the  survivor  an  '  infiint. 
Ex  parte  Bainbridge.       Page  461 

21.  A  bankrupt,  pending  a  Commis- 
sion, has  a  right  to  an  inspeetioo 
in  respect  of  the  surplus  ;  and  the 
Lord  Chancellor  will  take  eare,  that 
at  the  close  of  it,  he  shall  have 
justice :  but,  in  this  clue,  the  bank- 
rupt was  not  permitted  to  surcharge 
and  falsify  in  the  Master's  Office 
the  accounts  settled  by  Ae  Com- 
missioners long  ago,  though  pal- 
pable errors  specifically,  pointed  out 
by  a  short  petition  would  be  reo- 
tified.    fvjogood  v.  Swamtom.  485 

22.  Creditor  having  securities  of  third 
persons  to  a  greater  amount  than 
the  debt,  may  prbve  and  receive 
dividends  upon  the  full  .amount  of 
the  securities,  to  the  extmit  df  20f, 
in  the  pound  upon  the  actual  debt. 
Ex  parte  Bloxham.  600 

23.  Joint  Commission  of  Bankruptcy 
superseded  on  the  ground  of  the 
infancy  of  one  partner  on  the  peti- 
tion of  the  assignees  under  a  sepa- 
rate Commission.  Ex  parte  Bar" 
wis.  601 

24.  Bankrupts  certificate  shall  not  be 
staid,  in  order  to  give  a  person  in- 
sisting on  a  right  to  stop  in  tramUu 
an  opportunity  of  proving,  in  case 
h6  should  fail  in  his  action.  Ex 
parte  Heath,  613 

25.  General  inspection  of  a  bankmpfs 
books,  for  the  purpose  of  getting 
rid  of  the  certificate  by  proving 
gambling  transactions,  refuseid.  Ex 
parte  Mawson,  614 

26.  Sale  by  assignees  under  a  bank-^ 
ruptcy  by  auction  to  one  of  the  cre- 
ditors, previously  consulted  as  to 
the  mode  of  the  sale,  and  contrary 
to  an  order,  that  a  redeiver  should 
be  appointed  to  sell :  another  sale 
was  directed :  the  estaite  to  be  put 
up  at  the  aggregate  amount  of  the 
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BANKRUFr--am/tJitted. 

parchase-money,  find  the  snm  laid 
ont  in  aabstantial  improvements  and 
repairs,  whieh  were  to  be  allowed 
in  case  of  a  sale  at  an  advance; 
but  if  BO  farther  bidding,  the  pur- 
chaser to  be  held  to  his  purchase. 
Ex  parte  Hughes.  Page  617 

2^.  AsiigDee  of  bankmpty  instead  of 
.fldUioff  Uie  estate  taking  a  lease  to 
liiipsdfy  iatmswerable  for  proBtor 
loss.   Ex"  parte  Htlghes,  ib. 

.  S8.  Assignee  of  bankrupt  not  justi- 
fied in  deferripg  a  sale ;  and  in 
fuch  a  case,  if  called  upon  to  sell, 
will  incur  the  peril  of  answering 
.any  depreciation.  622 

.  29.  As  to  a  purchase  by  a  trustee 
of  the  trust  property,  the  rule  is, 
that  it  shaU  not  prevail  under  any 
oir^nmstancesy .  unless  the  connec- 
tion appears  satisfactorily  to  have 
been  dissolved  ( a  transaction  to  be 
Tiewed  with  great  jealousy,  from 
the  opportunity  of  acquiring  know- 
ledge as  trustee ),  or  by  universal 
^nsent,  But  as  against  him,  it 
shall  stand,  as,  if  more  cannot  be 
obtained..  The  rule  applies  to  all 
agents,  and  most  strictly  to  as- 
signees in  bankruptcy,  from  their 
great  power.  In  this  instance, 
that  of  an  assignee,  another  sale 
was  directed ;  the  premises  to  be 
put  up  at  the  price  he  gave;  and, 
if  no  more  bid,  his  purchase  to 
stand.  As  he  had  bought  them 
in  at  a  former  sale  at  a  higher 
price,  when  there  was  another  bid- 
der to  a  greater  amount  than  the 
final  purchase,  QtMpre,  how  the  as- 
signee is  to  be  charged  as  to  that 
d^erence.   Ex  parte  Lacey,  625 

30.  Assignee  of  a  bankrupt,  purchas- 
ing dividends,  is  a  trustee  for  the  cre- 
ditors or  bankrupt,  according  to  the 
circumstances.  Ex  parte  Lacey.  ib. 

31.  A  hanker,  receiving  the  money 
under  a  bankruptcy,  ought  not  to  be 
an  assignee.   Ex  parte  Lacey,  ib. 

83..  Dividends  declared  upon  a  bill 
of  exchange,  though  not  received, 
most  he  deducted  from  the  proof 
by  the  indorsee,  under  another 
Commission  of  Bankruptcy.  Ex 
parte  Leers.  644 


BANKRUPT-^conltJiiieiL 

33.  The  holder  of  a  bill  of  exchange 
maybe  compelled  to  prove  vnder 
the  bankruptcy  of  the  acceptor  for 
the  benefit  of  the  drawer.  PageTZ^ 

34.  Witnesses  to  prove  the  aot  of 
bankruptcy  not  having  obeyed  the 
summons  of  the  Commissioiiars,  tn 
order  was  made  that  they  ahoold 
attend  the  Commiasionen.  Ex 
parte  Lund.  781 

35.  The  jurisdiction  of  Hkblord  Ck» 
celhr  in  bankruptcy,  is  distinet  firom 
that  of  the  Court  of  Chtscery. 

782 

36.  Proof  under  a  Commission  of 
Bankruptcy  against  sin  overseer  of 
the  poor  in  respect  of  money  ia 
his  hands  at  the  time  of  hia  bank- 
ruptcy, before  the  period  of  ac- 

s  counting.   Ex  parte  ExleiglL  811 

37.  Proof  allowed  under  a  Commis- 
sion of  Bankruptcy  in  respeet  of  a 
bill  alleged  to  be  loat  •  but  the  arat 
extensive  indemnity  to  be  given, 
and  to  be  settled  by  the  Commis- 
sioners.  Ex  pajFte  Greemmay*  812 

38.  Joint  creditors,  admitted  to  prove 
under  a  separate  commiaaiony  for 
the  purpose  of  keeping  separate 
accounts,  and  assenting  to  or  dis- 
senting from  the  certificate,  but  not 
to  receive  dividenda  with  the  seps- 
rate  creditors.  -Ex  parte  Clay.  813 

See   General  Order    ut  Beak- 
ntptcy,  p.  578.    Partner,  4. 
Principal  and  Surety,  1,  3. 
BANNS.  —  See  Marriage.  Ward 
Cbvr^l. 

BARGAIN  AND  SALE. See  Par- 
e/lose, 3. 

BARON  AND  FEME. 

1.  Provisions  by  a  marriage  settle- 
ment not  held  a  purchase  of  all  the 
property  of  the  wife,  unless  thtt 
purpose  is  expresaed,  or  dearlj 
imported.   Drtioe     Denimn,  385 

2.  A  provision  by  marriage  aetllemeat, 
.  in  lieu,  bar,  and  aatiafaction  of  all 

dower  or  thirds,  which  the  wife 
might  otherwise  be  entitled  to  ost 
of  all  the  real  and  personal  estate, 
held  to  bar  her  intereat  in  what 
was  not  disposed  of  by  the  wOl  of 
her  husband.  Dmce  n.Deniton.  d8& 
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BAROK  AND  F£ME— cofUtimeci.  « 
^.  WBether  an  agreement  by  a  has- 
band  for  a  lease  of  part  of  his 
wife's  term  will  biud  her  after  his 
death,  as  an  actaal  lease  does,  aod 
if  so,  whether  the  rent  is  his  pro- 
perty, or  snryives  to  hdr  with  the 
rerersion,  Qucere,  Druee  Y.DeHiton. 

Page  385 

4.  The  consideration  of  marriage  rans 
through  the  whole  settlement,  and 
especially  supports  every  provision 
with  regard  to  the  husband  and 
wife.  She  is  interested  in  the  pro« 
vision  for  her  husband^  enabling 
him  to  provide  for  her  and  the 
children ;  and  it  is  not  affected  by 
subsequent  events,  as  the  death  of 
the  wife  without  children.  Nairn 
r.Prowte*  '  752 

See  Dower.  EvidencCj  6.  Ward 
of  Court. 

BEQUEST.-Sc^  J^ilL 

BIBLE.-^ee  Copyright. 

BIDDINGS. 

1.  Biddings  opened  by  a  person,  who 
was  present  at  the  sale.  Bigbg.  v. 
M'Namara.  117 

'  2.  A  person,  who,  by  opening  the 
bidain^s,  has  occasioned  a  resale  at 
a  considerable  advance,  though  not 
himself  the.  purchaser,  is  not.  enti- 
tled to  costs.   Righy  v.  M*Namara. 

466 

^  3.  Upon  opening  biddings,  the  Court' 
refused  to  dispense  with  a  deposit, 
or  to  order  a  trifling  one,  upon 
particular  circumstances.  Anonym 
mou».  613 

BILL  OF  EXCHANGE. 

See  Acceptamct.  Bankrmtf  32, 
33, 37. 

BILL  TO  PERPETUATE  TESTI- 
MONY. 

1.  Bill  to  perpetuate  testimony  of  the 
legitimacy  of  the  Plaintiffs,  entitled 
in  remainder  in  tail  after  an  estate 
for  life:  Demurrer  by  the  seventh 
and  eighth  in  remainder  after  liie 
Plaintiffs  and  the  other  Defendants, 
all  infants,  over-ruled ;  any  interest, 
however  slight,  being  sufficient 
f  Lord  Durdey  v.  Fitzhardinge  Berke- 
^      leg.  251 


BILL  TO  PERPETUATE  TESTl- 
MONY-~coii/tfi««il. 

2.  The  neit  of  kin  of  a  lunatic,  how- 
ever hopeless  his  condition,  have 
no  interest  whatever  in  the  pro- 
pertv  ;  and  therefore  cAnnot  sustain 

a  biU  to  perpetuate  testioiony.  So  . 
an  heir  apparent  cannot  have  a  writ 
de  ventre  inspiciendo.  But  Ihey  may 
contract  upon  Kheir  el^pectiitiona ; 
and  may  perpetuate  teatimoBy  with 
reference  to  the  interest  so  created. 

Pagefm 

3.  The  Court  will  not  perpetuate  tes- 
timony of  a  right,  which  may  bo 
imnfeediately  barred  by  the  Defend- 
ants. 802 

BOND. 

No  relief,  where  the  iotereat  goes  be* 
y ond  tbe  penalty  of  a  fcond^  if  oc- 
casioned by  the  dieilay  of  the  Plain- 
tiff, the  obligor.  M 
See  Intereit,  2,  PfifaU 

BOQKS.-^See  CopgrigkL 

BOUNDARIES.— See  nmmi,l. 

BREACH  OP  COVENAlfT. 
See  InjunctioHf  2. 

C. 

CAMB!RIDGE.--See  Capgrigit. 

CERTIFICATE. 

See  Bankrupt,  24, 26; 

CESTUI  QUE  TRUST.— Sefe  TrM. 
CHANCERY.— See  Practice,  32. 

CHARGE. 
Power  to  charge  includes  a  powe^  to 
sell.  797 
See  Appointmeni,  4.    Legaeg,  2« 
Purchase^  2.  Bavoetiem. 

CHARITY. 
1.  Trust  by  will  for  building  or  pur- 
chasing a  chapel,  where  it  may  ap- 
pear to  the  executors  to  be  most 
wanted;  if  any  overpkia,  to  go  to- 
wards'the  support  of  a  faithful 
gospel  minister,  not  exceeding  20/. 
a-year ;  and  if  any  farther  surplus, 
for  such  charitable  uaes  as  the  exe- 
cutors should  think  proper.  The 
whole,  trust  void,  not  only  as  to  the 
real  estate  and  a  mortgage^  but 
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CHARITY— confittticd. 

also  as  to  the  personal  estate ;  and 
the  real  estate  went  to  the  heir  at 
law,  and  the  personal  to  the  next  of 
kin.  Chapman  Y.  Brown.  Page  404 
2.  A  long  lease  of  a  charity  estate  in 
171&  at  a  great  under- valne  decreed 
to  be  delivered  up,  and  an  accoant 
^ected  with  jast  allowances.  At- 
iamey-Oeneral  f.  Green.  452 
See  Trust,}. 

CHATTEL.— See  Partner,  6. 

CHILD. 

See  Baron  and  FSme,  4.  JUegiti' 
mate  Child.  Portion. 

CHRISTIAN  NAME.— See  W//,  1. 

CLERGYMAN. 

See  Marriage.   Ward  qf  Court,  1. 

CLERK  IN  COURT. 

See  Prtmi^e.  Solicitor,  1. 

CLERK  (PARISH). 

See  Wardof  Court,  1. 

CLIEITX— See  Al/or»ey,  1.  Fraud,  4. 

COAL  MIN£.-^See  Injunction,  4. 

COMMISSION. 
Thd  execution  of  the  commission  in  a 
cause  is  the  act  of  the  bovart,  car- 
ried on  bjr  its  ministers.  30 

COMMISSION  OF  BANKRUPT. 
See  Bankrupt. 

COMMISSION  OF  LUNACY. 
See  Lunacy, 

COMMITTEE. 

See  Lunatic,  3,  4.. 

COMMONS  (HOUSE  OF). 

See  Demurrer,  Q.  QuaUfication. 

COMPENSATION. 

See  Agreement,  16.  Construe^ 
turn,  2. 

CONFISCATION.— See  Creditor,  2. 

CONSIDERATION. 

Distinction  as  to  volanteers.  The  as- 
sistance of  the  Court  cannot  he  had 
without  consideration,  to  constitute 
^.  party  cestui  que  trust;  ^s  upon 
a  tolnntarjr  covenant  to  transfer 
stock  f  i&c.    But  if  the  legal  coa- 


CONSIDERATION— eoKHim^ 

Yeyance  is  actually  made,  coDsti- 
tuting  the  relation  of  trostee  and 
ceffiei  que  trust,  as  if  the  stock  is 
actually  transferred^  thoagfa 
without  consideration,  the  equiufak 
interest  will  be  enforced.  fUitoa 
Y.Ellison.  Pagem 

CONSTRUCTION. 

1.  Legal  instruments  not  to  be  con- 
strued by  the  acta  of  the  parties. 

238 

2.  Construction  of  a  covenant  in  t 
lease,  that  if  the  lessor  shall  be 
minded  to  set  out  any  part  of  the 
premises  for  a  street  or  streets, 
or  to  set  or  sell  any  part  to  bofld 
upon,  he  may  resnme  upon  certain 
terms.  If  he  resnmed,  having  t 
bond  fide  intention  to  bnild,  thdagh 
that  cannot  be  acted  upon,  there  is 
no  equity  for  the  tenant.  2dly.  The 
generality  of  the  latter  words  are 
nbt  restrained  by  the  former  to 
buildings  of  any  particular  species; 
therefore,  a  contract  with  a  caoil 
company  for  the  lands  resumed 
Was  enforced^  warehouses  beii^ 
within  the  meaning  of  the  lease; 
and  wharfs,  at  least  as  appurtenaot, 
and  wanted  for  the  enjoyment  of 
the  warehouses.  A  compensation 
was  decreed  for  the  land  corered 
with  water ;  and  as  to  towing  paths, 
and  the  hanks  of  basons,  tLongh 
strictly  subjects  of  compensation, 
yet,  upon  a  re-hearing,  and  after 
great  litigation,  the  Court  would  not 
reverse  the  decree,  and  direct  so- 
other reference  to  the  Master, 
merely  on  that  acconat.  Gomgh  ?• 
The  Worcester  mkd  Birmimgkam  C«- 
nal  Company.  3^ 

See  WiU,  2. 

CONTEMPT.— See  Ward  of  Court. 

CONTINGENCY.— See  Vesting. 

CONTRACT. 

See  Agpeement.  Registry. 

COPYHOLD.  . 
The  want  of  a  surrender  of  cop>boU 
estate  cannot  be  supplied  for  grand- 
children.  Pfrrg  Y.  WkitekeadM 
See  Dcvite,  2. 
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COPYRIGHT. 

1.  Upon  the  answer  to  a  bill  bj  the 
Universities  of  Oxford  and  Cam- 
bridge, the  King's  Printer  not  join- 
ing, bat  being  made  a  Defendant* 
an  injunction,  restraining  the  sale 
in  England  of  Bibles,  Prayer-books, 
&c.  printed  hy  the  King's  Printer 
in  Scotland,  was  continued  to  the 
hearing.  The  Vnivenitiei  of  Ox- 
ford and  Cambridge  v.  Eichardson. 

Page  689 

2.  Whether  the  Patents  granted  to  the 
King's  Printer  vest  the  copyright, 
or  are  merely  anthorities,  Quare. 

713 

CORPORATION.-^See  Partner,  6. 
COSTS. 

Costs  of  a  doubt  upon  the  meaning 
of  the  \¥ill»  .out  of  the  generd 
property.    Banington  r.  Trittram. 

345 

See  Interpleader,  Practice,  14, 28, 
Trutt,  6. 

CO-SURETY. 

See  Principal  and  Surety,  4. 

COURT,  ECCLESIASTICAL.] 
See  Practice,  32. 

COURT,  FOREIGN. 

Presumption,  that  the  Courts  of  fo- 
•  reign  countries  decide  according  to 
law  ;  but  open  to  evidence.  730 

COURT  OF  CHANCERY. 
See  Evidence,  1.  PracticCj  32. 

COVENANT. 

See  Construction,  2.   Iigunction,  2,  3. 

COVENANT  TO  ASSIGN. 
See  Tenam,  2. 

COVENANT  TO  FORBEAR  SUIT, 
As  to  the  effect  of  a  covenant  to  for- 
bear suit,  QucBte.  821 

COVENANT,  VOLUNTARY. 
See  Consideration. 

CREDITOR. 

1.  A  creditor  prevented  by  the  act  of 
the  Court  from  obtaining  judgment 
put  ii\  the  same  situation,  as  if  he 
had  it.  93 

%  The  property  of  an  American  Loy- 
alist having  been  confiscated  during 

'  the  American  War,  subject  to  the 


CREDITORr-eoiiftfiiied.  ' 
claims  of  such  of  his  creditors,  as 
were  friendly  to  iliiiertciiii  inde- 
pendence, to  be  made  within -a.  li- 
mited time,  and  in  fact,  according 
to  the  evidence,  farther  restrained 
to  the  inhabitants  of  the  paiticnlar 
State,  a  bill  to  have  bonds  delivered 
up,  or  to  compel  the  creditor  to  re- 
sort, in  the  first  instance,  to  the  fiind 
arising  from  the  oonfi.soation»  was 
dismiiMied,  on  the  ground  thai-it  did 
not  appear  that  the  creditor  had  the 
dear  means  of  making  his  demand 
effectual  against  that  fund :  the  Lord 
Chancellor  also  ezpresung  an  opi- 
nion in  favor  of  the  right  to  sue 
personally,  even  in  diatoase,  against 
the  authority  of  Wrighi  y.  Nwtt^ 
(3  Bro.  C.  C.  326.  1  Hen.  film.  136). 
Wright     Simpsm.  Pom  714 

See  Answer,  1.  Banhnqft.  jMtor. 
Mortgage,  3.  Parfiieri  d.  ' Prin- 
cipal and  Sureig. 

CROWN. 
See  Capgright.  FrienMf  Soeiehf,  t. 

D. 

DAlVIAGES.^See  Bankrupt,  8. 

DEBT.  •  * 

Bequest  of  a  debt,  as  k  stood  on  a 
certain  day  good.  170 
See  Answer,  1.  Bankrupt,  4.  Cre^ 
ditor.  Executor,  2.  Exemj^ion. 
Purchase,  2.   Reooeatum,  5,  7* 
WiU,5. 

DEBTOR. 

1.  Debtor,  two  Terms  in  prison  witb^ 
out  being  charged  in  esecution,  is 
entitled  to  his  discharge.  446 

2.  The  general  principle  on  which  a 
debtor  to  the  estate  cannot  be  made 
a  Defendant  to  a  bill  by  a  creditor 
or  residuary  legatee  against  the  ex- 
ecutor, unless  collusion,  insolvencv, 
or  some  special  case,  applies  equally 
to  the  case  of  a  creditor  overpaid 
by  the  executoih.  •  In  a  case  of  that 
sort,  upon  the  circumstances  of  sus- 

*^icion,  particularly  attending  to  the 
character  of  the  creditor,  as  attor* 
ney  and  confidential  agent  to  the 
testatrix,  an  issue  was  directed.  Al- 
sager  v.  Rowley.  ,  748 

See  Creditor* 


TiiBLE  OF 

DEED. 

.   8<r0  Lien,^*  Pro/art.  Purchme,  1. 

DEMURRER. 

1»  Order  for  Defendant«  to  be  tt  li- 
berty to  withdraw  »  demurrer  set 
dowB  to  be  argued  on  paytkient  of 
ooalB  to  be  taxed.  Hoienet  v.  East 
India  Ckmpany.  Page  586 

.%  No  decree,  where  the  Defendant 
might  have  demurred.  686 

%  Ctoneral  demurrer  lies ;  the  Plain- 
lUF  being  entitled  to  diseovery,  but 
Mt  to  the  relief.  686 

4»  Demnner  ore  tehtu.  Pyk  r.  Price. 

779 

If b  general  mle  whether  a  demnr- 
for  for  want  of  parties  mUst  state 
thoMrlies.  781 
•  C  Bill  by  creditors  by  judgment,  who 
kad  sued  out  Elegit*,  for  a  disco?ery 
of  freehold  estates :  charging,  that 
tfio  Dffendant,  upon  his  election  as 
Homber  of  Parliament,  previously 
W  the  judgment,  gave  in  his  quali- 
fication ;  and  if  the  estates  compos- 
ing it  wefre  conveyed  away  smce, 
it  was  without  consideration.  De- 
murrer as  to  the  qualification,  &c., 
and  answer  to  the  rest,  but  not 
|;oing  to  the  charge  of  conveyance, 
withodt  consideration  :  the  demur- 
rer was  over-ruled.  Mountfbrd  v. 
Taylor.  788 
See  Bank  of  England,  1.  Part- 
mer,  6.  Pleading,  *2.  Privi- 
hge.\Tru8t,'k. 

DEPOSIT  OP  DEEDS. 
See  Xten,  6. 

DEVISE. 

1.  Under  a  general  residuary  disposi- 
tion by  will  to  a  natural  son,  his 
heirs^  executors,  administrators,  and 
assigns,  for  ever,  to  and  for  his  and 
their  own  proper  use  and  behoof,  a 
tryst  estate  did  not  pass.  Ea>  parte 
BretteU.  577 

3.  An  estate  held  by  copy  of  Court 
Roll,  according  to  the  custom  of 
the  manor,  but  in  case  of  intestacy, 
distributable  as  personal  estate,j|and 
in  other  respects  differing  from 
copyhold,  passed  under  a  residuary 
bequest  of  the  personal  estate,  not 
with  copyhold  estates  under  a  ge- 
neral deyiso  of  all  freehold  and 


OONTBNTS. 

DEVISE— contimiacl. 

copyhold  meaaoages,  lattda,  te., 
with  linutations  in  atrict  aettlameot, 
upon  the  whole  will  and  the  ctrcuin- 
stanees.  fToMtnf  r.  Xe«.  Pa^  633 
1^  Devise  of  all  freehold  lands  wooU 
indude  leased  for  lirea,  though  the 
limitationa  are  inapplicHabie.  642 
See  Hevtse.  Eevoemtkm. 

DISCOVERY. 

See  ilecoicn^,  5.   Arbitration,  8.  Ik- 
munrer,  3.   Pleading,  2,  7. 

DIVIDENDS. 
See  Bankrupt,  80,  82. 

DOWER. 
A  widow  not  put  to  election  between 
her  dower  and  an  anpnity.by  the  will 
of  her  husband.  For  that  the  clsim 
of  dower  must  bo  inconsistent  with 
the  will.    Chreatorex  v.  C%ify.  615 
See  Account,  2,  4L     Baron  and 
Fgme,  2. 

DRAWER  OF  bill: 
See  Bankrupt,  33. 

E.  ' 

ECCLESIASTICAL  COURT. 
See  Jicrudtction,  8.    Pnodtce,  2. 

ELECTION. 
In  a  case  both  of  election  and  satis- 
faction by  the  will  of  a  parent,  si 
to  two  subjecta  of  claim  by  his 
younger  children^  under  a  settle- 
ment, a  case  of  election, waa  raised 
as  to  a  third  subject,  atoek  vested 
in  trustees,  upon  the  construction 
of  the  will.    Pole  v.  Lord  Sotnert, 

309 

See  Bankrupt,  18.    Dower,.  1. 

EQUITABLE  MORTGAGE. 
See  Zten,  5. 

EQUITY. 

See  Evidence,  1.   Juriidietion,  1. 

ERROR*— 5ee  Bankrupt,  21. 

ESCHEAT. 
Order  upon  petition  for  leave  to  tn- 
verse  an  Inquisition  upoiraCommif- 
mission  of  Escheat,  found  in  frvour 
of  the  Crown.  Ex  parU  WAder. 

809 
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ESTATE  PUB  ADTER  VIE. 
•  1.  An  interest  in  an  estate  pur  auter 
vie,  that  would  be  an  estate^  tail,  if 
applied  to  freehold  lands  of.  inhe- 
ritance, may  be  disposed  of  by  deed. 

Page  158 

2.  An  estate  pur  auter  vie  may  be 
limited  in  taU.  158 
See  Devise,  3.   Money  to  be  laid 
out  in  Land  to  be  settled,  2. 

EVIDENCE- 

1.  A  role  of  property  in  Equity  is  not 
therefore  to  be  adopted  at  law :  the 
Courts  in  some  respects  proceeding 
upon  different  principles :  Courts  of 
Equity  for  instance  not  allowing  a 
single  witness,  unless  supported  by 
circumstances,  to  prevail  against  a 
positive  denial  by  the  answer.  183 

2.  The  question^  ^ehether  evidence, 
viz.  a  schedule  written  by  the  tes- 
tator subsequent  to  the  will,  could 
be  admitted,  was  not  decided.  Pole 
V.  Lord  Somen.  309 

3.  Upon  a  presumption  of  satisfaetion 
by  will  evidence  admissible:  1st,  to 
constitute  the  fact,  that  the  testator 
was  debtor :  2dly,  to  meet  or  fortify 
the  presumption.  321 

4.  Evidence  admitted  upon  equities 
arising  out  of  presumptions ;  and  in 
the  case  of  the  next  of  kin  and  exe- 
cutor evidence  between  the  will  and 
the  death  of  the  testator,  but  as  to 
his  intention  at  the  date  of  the  will. 

324 

5.  A  statement  of  property  written  by 
the  testator,  ana  his  books  of  ac- 
counts, admitted  as  evidence,  that 
he  considered  a9  bis  property,  and 
meant  to  dispose  of,  property,  not 
strictly,  though  in  some  sense,  his : 
viz.  mortgages  and  leases,  the  pro- 
perty of  his  wife  under  a  will,  by 
which  he  was  executor  with  her  be- 
fore marriage.   Druce  r.  Denison. 

385 

6.  Parol  evidence  admissible  upon  a 
latent,  not  upon  a  patent  ambiguity, 
to  rebut  Equities,  grounded  upon 
presumption,  and  perhaps  to  support 
the  presumption,  to  oqst  an  impli- 
cation, and  to  explain,  what  is  parcel 
of  the  premises  granted  or  con- 
veyed. 397 
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EVIDENCE-eofUtfnicci. 

7.  Circumstances  not  luQcient  evi- 
dence  of  a  release  df  a  bond  debt. 
Reeves  r.  Brymer.  Page  516 

8.  A  notary  public  has  credit  every 
.  where ;  but  the  certificate  of  a  ma- 
gistrate of  a  colony  abroad  requires 
evidence  to  his  character.  Buieieem 
V.  Mannington.  8SS 

See  Agreement.  Bill  to  perpet^ 
ate  Testimony.  Practice^  26L 
Trust,  2. 

EXAMINATION  DE  BENE  B8SB. 
See  P^<ice,  20. 

EXCEPTION. 

See  Practice,  8, 14,  22«  35w 

EXCHANGE  (Bill  of). 

See  Acceptance,  1.    BoMkrupt^  82, 33!« 

EXECUTION. 

See  Attaint.   IMtar,  t» 

EXECUTOR. 

1.  Equal  legacies  to  two  exeeuton 
make  them  trustees  of  the  residiio 
undisposed  of;  notwithstandii^  in- 
equahty  as  to  the  real  estate.  So^ 
though  the  legacies  are  given  by  m 
subsequent  instrument.  64 

2.  Executor  cannot  buy  the  ^ebta  for 
his  own  benefit. 

See  Deftfor,  2.  Evidence,  A.  JBe* 
suiting  Trust.  TruMt^  1. 

EXEMPTION. 
To  Exempt  tl^e  personal  estate  from 
the  debts  ^e  will  must  shew  that 
intention  by  indication  plain :  a  pro- 
vision for  the  debts  out  of  the  real 
estate  is  not  suflBcient.  Srydges  r. 
PhilUps.  507 

P. 

FALSE  REPRESENTATIONS. 
See  Fraiu/,  1,  2. 

FEES.— See  Privilege. 

FEME  COVERT. 

See  Baron  and  Feme* 

FINE.— See  Renewal,  2. 

FOREIGN  COURT. 

See  Court  {  Foreign). 

FOREIGNER.— See  fforrf  pf  Court,  3. 

FRAUD. 
1.  An  old  head  of  Equity,  that  if  a 
representation  U  made  to  a  man. 
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going  to  deal  on  the  faith  of  it  in  a 
matter  of  interest,  the  person  making 
the  representation,  knowing  it  false, 
shall  make  it  good ;  and  the  juris- 
diction asaomed  by  Courts  of  Law 
in  such  oases  will  not  prevent  relief 
in  Bqaity/  Paste  182 

S;-  Gonseqaences  of  permitting  an  ac- 
.iion  for  an  injury  sustained  by 
giring  credit  upon  a  false  represen- 
tation by  the  Defendant  •  186 
.*8L  If  the  intention  is  fraudulent, 
though  not  pointing  exactly  to  the 
object  accomplished,  yet  the  party 
is  bound.  192 

4*  Sale  of  an  annuity  by  an  attorney 
to  his  client  set  aside  under  the 
circumstances.  Gibson  y.  Jeyes.  266 

5.  A  separate  agreement,  securing  to 
some  creditors,  who  had  executed  a 
deed  of  Composition,  a  greater  ad- 
▼«ntage  than  the  other  creditors 
would  haye  under  the  deed,  and 
without  their  knowledge,  cannot  be 
enforced.  Mawtim  r.  Stock,  ,300 
SeeAgreemenit  8.  Debtor,  2.  Mort- 
gage, 1.  Partuer,  3.  Practice,  31. 

TRAUDS  (Statute  op). 

Sbe  Agreement;  1, 3,  4, 6,  6, 11, 14. 

FREE  MASON.— See  Partner,  5. 

FRIENDLY  SOCIETY. 

1.  The  Statute 33  Geo.  III.  c.  54.  giving 
preference  to  Friendly  Societies, 
faaying  money  due  to  them  from 
their  officers  dying  or  becoming 
bankrupt  or  insolvent,  does  not  ex- 
tend to  debts  due  from  them  indi- 
Tiduallyy  and  not  in  their  official 
characters.  Ex  parte  The  Amicable 
Society  of  Lancaster,  98 

2.  Whether  the  preference  to  Friendly 
Societies  under  the  Stat.  33  Geo.  III. 
would  prevail  against  the  Crown» 
Qtuere.  99 

3.  A  person,  in  the  habit  of  receiving 
the  money  of  a  Friendly  Society, 
having  no  treasurer  appointed,  upon 
notes  carrying  interest,  payable  a 
)Donth  after  demand,  is  not  an  officer 
of  the  society,  so  as  to  entitle  them 
to  a  preference  under  the  Statute 
33  Geo.  III.  «.  64.  S.  10.  Ec  parte 
Asldey.  441 


FRIENDLY 
4%  Money  pt 
Society  tn 
carrying  i 
treasurer  s 
the  hands 
any  oflfice 
ment  33  C 
titling  the 
case  of  bai 

GENERAL  0 
In  Bankrupt 

GRANDCHIl 
No'  interest 
upon  a  leg; 
or  a  naturi 

GREAT  SEA 


HEIR.— See  / 

HEIR  APPj* 
See  Bill  to  pi 

HOLDER  OF 
See  Bankmp 

HOUSE  OF  C 
See  Demurre 

HUSBAND. 
•   See  Baron  oi 


ILLEGITIMA 
An  illegitimj 
der  the  d< 
will  :  thou. 
sUte  of  tt 
gitimate  ai 
Godfrey  v. 
See  €hc 

IMPEACHMJ 
See  Waste,  2 

IMPERTINE 
See  Practice 

IMPLICATIC 
See  Legacy,  1 

INDORSEE. 
See  Bankrup 

INFANT. 
1.  Personal 
dered  to  b 
of  land;  1 
*  tbority  in  1 
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INFANT— conHimerf. 

nature  of  the  property :  but  it  was 
ordered,  that  Uie  estate  purchased 
should  be  couTejed  iq  .trust  for  the 
infant,  his  executors  and  adminis- 
tors,  till  he  should  attain  tweoty- 
one,  and  afterwards  for  him  and  his 
heirs.  Lord  AshburJan  t.  Ladi/  Aih- 
burtotu  Page  Q 

2.  General  rule,  that  a  trustee  shall  not 
of  his  own  authority  break  in  upon 
the  capital  of  an  infant's  fortune. 
Walker  v.  Wetherell.  473 

3.  The  Court  ?ery  rarely  has  broken 
in  upon  the  capital  for  the  mere 
purpose  of  maintenance,  though  fre- 
quently for  advancement  474 

See  Account,  2.  Bankrupt,  16, 23, 
Practice,  13, 15. 

INJUNCTION. 

1.  Id  junction  to  restrain  waste  not 
granted  against  Defendant  in  posses- 
sion, claiming  by  an  adverse  title. 
PiUtworth  V.  Hopton.  51 

2.  The  injunction,  obtained  upon  a 
breach  of  covenant,  in  nature  of  a 
specific  performance,  dissolved  upon 
the  answer,  contradicting  the  afiida«> 
vits,  and  shewing  consent  for  seve* 
ral  years.   Barret  v.  Blagrave.  104 

'  3.  Injunction  on  affidavit  to  restrain 
the  tenant  of  a  farm  from  breaking 
up  meadow,  contrary  to  express  co- 
venant, for  the  purpose  of  building. 
AVhether,  if  no  express  covenant, 
it  would  do  upon  the  ground  of 
waste,  Quiere.  Lord  Grey  De  Wilton 
Y.  Saxon.  lOd 

4.  Injunction,  where  the  Defendant 
having  begun  to  take  coal  in  his  own 
land  had  worked  into  that  of  the 
Plaintiff.,  Mitchell  r.  Dors.  147 

5.  Injafaction,  where  there  can  be  no 
acconnt.  705 

6.  Injunction  to  prevent  that,  which  is 
unjustly  done,  or  threatened.  700 

7.  Injunction  granted  or  continued  to 
the  hearing,  though  the  legal  title 
doubtful ;  as  upon  patent  rights.  707 

8.  Injunction  to  restrain  waste  not 

granted  without  positive  evidence  of 

title.    Davies  y.  Leo,  .  784 
♦ 

See  Account,  2.  Bank  of  England^ 
1,2.  Copgrigki.  Practice,  23, 
24,32^83.  Waite. 


INQUISITION.— 866  Lunmiy. 

INSUFFICIENT  ANSWER. 
See  Practice,  20,  21. 

INSURANCE.-^See  Beinkrupt,  5. 

INTEREST. 

1.  Devise  in  trust  to  sell,  and*  apply  the 
mdaey  to  and  among  such  persons 
as  the  trustees  in  their  discretion 
should  think  bad  or  have  aby  juat  or 
indisputable  demand  upon- A.  at  hit 
death,  to  each  in  ciqual  degree  and 
proportion  according  to  the  principal 
sum,  as  far  as  the  money  would  ex- 
tend ;  the  securities  to  hi  delivered 
up:  but  the  money  to  be  gtrenJUid 
received  in  no  other  manner  than  aft 
voluntary  bounty.  The  fund,  being 
more,  than  sufficient,  is  liable  to  in- 
terest of  bonds  to  the  extent  of  the 
penalties.    Aston    Gregory,  P.  161 

2.  No  interest  beyond  the  penalty  of 
a  bond ;  except  under  special  cir- 
cumstances.   Clarke  v.  Seton,  411 

See  Grandchild.  Legaof,.^  Feg#- 

^g,i* 

INTERPLEADER. 
Upon  a  bill  df  interpleader  the  De- 
fendant, who  made  it  necessary,  was 
ordered  to  pay  all  the  costs ;.  and  tho 
Plaintiff  has  a  lien  for  his  ooets 
upon  the  fund  paid  into  Court. 
Aldridge  v.  Mesner.  41B 

INTERRQGATORIES. 
See  Practice,  22. 


JOINT  COMMISSION, 
See  Bankrupt. 

JOINT  CREDITOR. 

See  Bankrupt,  3,  5,  6.  .  Partner, 

JOINT  TENANT. 

Survivorship  by  words  in  a  will  creat- 
ing a  joint  interest :  the  intention  of 
severance  not  being  sufficiently  clear. 
Whitn^e  V.  Trelawny.  129 

JUDGMENT. 

See  Creditor,  1.    Practice,  33. 

JURISDICTION. 

1.  Distinction  in  the  administration  of 
law  and  equity  in  this  country  by 
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JURISDICTION— cofUtnvMl. 

different  Courts ;  and  consequences 
of  that  distinction.  Page  39 

%  The  cases,  where  the  bill  is  retain- 
ed, that  there  maj  be  a  trial  at  hiw, 
are,  where  it  is  necessary  to  esta- 
Uish  the  legal  right,  in  order  to 
fomd  die  equitable  relief ;  but,  where 
the  subject  appeared  to  be  matter  of 
law,  the  bill  was  dismissed.  Waltcn 
y.Iam.  150 

9,  Iniunotion  restraining  a  transfer, 
and  a  receiver  appointed,  to  preserve 
the  property  during  a  litigation  in 
the  ^.jScclesiastical  Court  upon  the 
wiU.   Ki$ig  r.  King.  172 

4*  Courts  of  Equity  formerly  more  in 
the  habit  of  deciding  questions  of 
fact  than  lately.  671 
See  Bankrupt,  35.  Frauds  1.  Part- 
ner, 5.    Solicitor,  2.    Ward  of 
Ctmrt,  3. 

K. 

KING'S  PtllNTEK. 
See  Copyright. 

L. 

lACHES. 

SeeJ?oiiil.   Mortgage,  1.  Revoca- 
tion,!.   Trust,  e.    Will,  I. 

LANDLORD  and  TENANT. 

SeejBi;imc/um,3.  Tenant.  Waste,4. 

LATENT  AMBIGUITY. 
See  Evidence,  6. 

LEASE.— See  Renewal,  2. 

LEASE  FOR  LIVES.— See  Devise,  3. 

LEGACY. 

1.  Bequest  of  an  annuity  of  200/.  for 
the  use  of  A.  and  her  children,  to  be 
paid  out  of  the  general  effects  until 
It  .ia  convenient  to  the  executors  to 
invest  5000/.  in  the  fands  in  lieu 
thereof  for  her  and  their  use,  and 
to  the  longest  liver,  subject  to  an 
equal  division  of  the  interest,  while 
more  than  one  alive:  held  an  an- 
nuity, not  an  absolute  legacy.  Innes 
T.  MitchelL  464 

2.  Charge  of  legacies  by  implication 
upon  a  fund  arising  from  too  accu- 


LEGACY--coft#taiierf. 

mulation  of  rents  and  profits,  diri- 
dends  and  interest.  The  other  ques- 
tions were  not  determined  :  Ist,  whe- 
ther the  real  estate  was  charged  bj 
implication  from  words,  which  conki 
be  otherwise  satisfied ;  and,  if  not, 
whether  the  will  direetiiig  an  estate 
to  be  purchased,  and  seUled  upon 
the  testator's  son  with  remainaers 
over,  for  which  the  testator  after- 
wards contracted,  and  the  purchsM- 
money  having  been  paid  out  of  the 
personal  estate  under  a  power  in  the 
will  for  that  purpose,  the  legatees 
by  marshalling  conld  have  the  bene- 
fit of  the  vendor's  lien  upon  the 
estate  for  the  purchase-money.  Amm- 
ten  V.  Halsey.  Page  476 

3.  General  rule,  that  legacies,  where 
no  interest  is  giveu  by  Uie  will,  shall 
carry  interest  at  4  per  cent,  only,  and 
from  the  end  of  a  year  after  death 
of  the  testator,  except  where  it  is 
given  by  wav  of  maintenance; 
though  the  fund  prodnces  more ;  tnd 
the  interest  shall  not  be  increased 
by  the  effect  of  appropriation.  Sit- 
well  V.  Bernard.  520 

4.  The  Court  will  look  at  principles  of 
convenience;  as  in  the  role,  that 
legacies  shall  be  payable  at  the  eod 
of  a  year.  539 

5.  Legacy  to  A.  or  in  case  of  his  death 
to  his  issue,  absolute  in  the  parent. 
Turner  v.  Moor.  557 

See  JSrecator,  1.  Grandchild.  Spe- 
cific Legacg.    Superstitious  U$e. 

LEGACY,  VESTED.— See  Vesting. 
LEGATEE.— See  Partner,  5. 
LIEN. 

1.  Lien  under  the  usual  condition  at 
an  auction,  that  if  the  vendee  shooki 
fail  to  complete  his  purchase  the 
vendor  should  be  at  liberty  to  re- 
sell; and  the  vendee  pay  the  ex- 
pences  and  make  good  the  defi- 
ciencv.  Arc.    Ex  parte  Hunter.  94 

2.  No  lien  under  the  circumstances. 
Adams  v.  Claxlon.  £26 

3.  Lien.    Ex  parte  Smith.  447 

4.  Vendor's  equitable  lieih  upon  the 
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LIEN— conHiiML 

«8tote  for  the  parcbafle-moiiej  lost 
by  taking  a  apeotal  aecarity  bj  way 
of  a  pledge  of  stock*  Whether 
«Yery  security  would  have  that  effect, 
Qvare.  Nairm  v.  Prow$e.  Pa^e  762 
6.  Whether  tba  vendor's  lien  voald 
prevail  against  an  equitable  mort- 
gage by  deposit  of  deeds,  Quare. 
Nairn  v.  Promme.  762 
See  JbUerpieader,  1.   Legacy ^  2. 

LIMITATIONS  (Statute  of). 

1.  Whether  transactions  between  prin- 
cipal and  agent  are  within  the  ex- 
ception in  the  Statute  of  Limitations 
as  to  merchants'  accounta,  QnuBre. 
Jcnen  r.  Pengree.  680 

2.  Whether,  in  order  to  have  the  be- 
nefit of  the  exception  in  the  Statute 
of  Limitations  as  to  merchants'  ac- 
counts, some  transaction  must  have 
passed  within  six  years,  Qikere. 
Jones  V.  Pengree.       "  680 

See  P/e«Jtii^,  4. 

LODGE  OP  FREE-MASONS. 
See  Parhiery  6. 

LORDS.— See  AppeaU. 

LOYALIST  (AMERICAN). 
See  Creditor,  2. 

LUNACY. 

3.  Access  to  a  lanatic  by  a  person  en- 
titled upon  the  death  of  the  lunatic 
in  default  of  appointment  by  her,  to 
see,  whether  she  was  in  a  state  to 
exercise  the  power,  refused.  Ex 
parte  Lyttleton.  7 

2.  A  liberal  application  of  the  property 
of  a  lunatic  is  to  be  made,  to  secure 
every  comfort  his  situation  will  ad- 
mit.   Ex  parte  Baker.  8 

8.  The  Court  will  not  appoint  a  Master 
in  Chancery  to  an  office,  in  respect 
of  which  he  will  be  liable  to  account; 
as,  committee  of  a  lunatic's  estate. 
The  Court  refused  to  appoint  a  per- 
son committee  of  a  lunatic,  upon  the 
circumstances;  particularly,  that  he 
had  agreed  to  give  part  of  the  pro- 
fiU  to  another.  J^parteFIetcher.  427 

4.  Agreement  by  the  committee  of  a 
lunatic,  that  coal  under  the  lunatic's 
estate  should  be  worked  by  the 


LUNACY— cofifrnwd^ 

owner  of  the  adjoink^  land,  eata- 
blished  under  the  drcomstances. 
Ex  parte  Tabbert.  Pn^  428 

6.  Any  fair  and  reasonably  provident 
application  as  to  the  execution  of  • 
commission  of  lunacy  is  net  dis- 
couraged :  but  in  this  inataneo  tikb 

Setition  being  wholly  gioiMidless  was 
ismissed  wiUi  costs.  &  parte  Ward. 

.  KB 

6.  Whether  a  mere  stranger  having  no 
interest  would  be  jiermitted  tor|r«« 
verse  an  inquisition  of  lunacy, 
Quare.   Ex  parte  Ward.  579 

7.  Right  to"  traverse  an  faiqinsltioB  ^ 
lunacy  under  the  statute  2  Edw.  VL 
c.  8.  8.  6.  580 

8.  Commissioners  of  lunatics  have  m 
power  of  summoning  witnesses  at 
incident  to  their  office.  784 

See  Bankrupt,  16.   Bill  to  perpe- 
titate  Teitimony,  t. 


M. 

MAGISTRATE  of  a  COLONY, 
See  Emdenee^  8. 

MAINTENANCE. 

See  Grandchild.  Mnfimif  tt.  £e- 
gacy.S.  Practice^  W^lfK^^^Yeii^ 
ing,  7. 

MARRIAGE. 
By  the  Canon  Law,  whick  is  bindiitt 
on  the  clergy,  it  is  highly  oriminil 
to  celebrate  marriage  without  a  duo 
publication  of  banna;  which  most 
suppose  information  as  to  the  resi- 
dence. .  Penalties  by  that  law  and 
the  statute  law  upon  the  clergymaiu 

42a 

See  Ward  of  Court,  1,%  9. 

MARRIAGE  SETTLEMENT. 

See  Baron  and  Fime,  1, 2, 4» 

MASTER  w  CHANCERY. 
See  £tma<ic,  8. 

MEMBER  OF  PARLIAMENT. 
See  Demurrer,  6.  Quaiyicaium. 

MERCHANTS'  ACCOUNTS. 
See  JUmitationt,  1,  ^ 
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MESNE  PROFITS. 
Whether  action  for  mesne  pro6ts  clui 
be  maiDtaiiied  hefore  jndgiueDt  in 
ejectment,  Qiuere.  Page  91 

See  Aceomt,  I,  2.    IVespasi,  1* 

MINES. — See  Account,  2.  Injunction,  4. 

lUSTAKE. 

Svb  Agreement,  e.   Arbitration,  5. 
WW,  I. 

.MODUS.— See  Tithes. 

'  MONEY  PAID  INTO  COURT. 
See  Practice,  31. 

MONEY  TO    BE  LAID   OUT  IN  LaND 
TO  BE  SETTLED. 

1.  Under  the  SUtute  39  &  40  Geo.  III. 
e.669  authorising  payment  of  money, 
to  be  laid  out  in  land  to  be  settled, 
to  the  tenant  in  tail,  the  order  was 
thus  qualified ;  in  case  he  should  be 
living  on  the  second  day  of  the  en- 
suing Term ;  and  an  inquiry  as  to 
incumbrances  was  directed.  Ex 
parte  Bennet.  116 

2.  The  Court  refused  upon  an  ex  parte 
j>etition  to  order  money  to  be  paid 
under  the  Statute  40  Geo.  III.  c.56; 
the  subject  invohing  a  doubtful 
question,  viz.  the  construction  of  a 
trust  of  an  estate  for  lives,  to  permit 
two  sisters  to  receive  the  rents  for 
their  lives;  remainder  to  the  heirs 
of  their  bodies;  and  in  case  they 
should  die  without  issue,  from  and 
after  their  decease,  over.  Exparte 
Sterne.  156 

3.  No  order  can  be  made  under  Lord 
EldmCfi  Act,  40  Geo.  III.  c.  66,  au- 
thorising the  payment  of  money,  in 
trust  to  be  laid  out  in  land,  to  be 
settled,  to  the  tenant  in  tail,  without 
a  previous  inquiry  as  to  incum- 
brance.   Ex  parte  Hodges.  576 

MORTGAGE. 

1.  Not  a  general  rule  in  equity,  that  a 
second  mortgagee,  who  has  the  title- 
deeds,  without  notice  of  a  prior  in- 
cumbrance, shall  be  preferred  :  neg- 
ligence alone  will  not  postpone  the 
first:  it  must  amount  to  fraud.  183 

2.  In  equity  a  second  mortgagee  with- 
out notice  getting  in  a  satisfied  term 
may  protect  himself :  the  conscience 
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being  equal.  The  Lord  CSumeMor  of 
opinion,  that  at  law  an  assignmeot 
of  such  term  ia  not  to  be  presumed, 
without  some  dealing  upon  it.  Cos- 
sequences  of  the  late  doctrine  of 
Courts  .  of  law  on    this  subject 

Pagtm 

8*  Creditors  under  a  deed  of  trust  as- 
not  have  a  decree  for  redemptioa 
against  a  mortgagee ;  unless  a  special 
case ;  as  collusion ;  that  the  tmstes 
refuses,  &c.  In  this  case  the  bill  by 
the  creditors  prayed,  not  a  redemp- 
tion, but  a  sale ;  to  which  the  mort- 
gagee would  not  consent ;  but  sab- 
mitted  to  be  redeemed  ;  and  the  bill 
was  dismissed.  Troughton  Binkn. 

571 

See  Lien,  5.     Rmocaiian,  5,  7. 
Sequestration* 

MORTMAIN. 
Trust  of  real  and  personal  estate  bj 
will,  for  the  purpose  of  esUblisbin^ 
a  perpetual  botanical  Garden,  de- 
clared void,  upon  the  expressioo  d 
the  testator,  that  he  trusted  it  wooU 
be  a  public  benefit.  Tawnleg  v.  Btd- 
well.  W 
See  Charity,  1. 

MUTUAL  DEMANDS. 

See  Account,  4.  Set-off. 

NAME,  Mistaken. — See  WUl^  1. 

NATURAL  CHILD. 

See  niegitimate  Child. 

NE  EXEAT  REGNO. 

A  writ  of  Ne  exeat  regno  refused  npM 
an  undertaking  for  an  indenuntj. 
To  obtain  it  there  must  be  an  tx\^ 
able  demand  in  the  nature  of  a  M 
actually  due.    Cock     jRarte.  ^ 

NEW  TRIAL. 
Upon  a  motion  for  a  new  trial  for  ex- 
cessive damages  the  Court  of  Ut 
would  take  care,  that  the  rigbtfli 
the  Plaintiff  should  not  be  prcji* 
diced  by  the  death  of  the  Defe«- 
dsint.  ^ 
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NEXT  OP  KIN. 

See  BiU  to  pefpetmie  Te^humy,  2. 
Eoidence,  4.   EenUHtig  Tnui. 

NOTARY  PUBLIC. 
See  Evidenee,  8. 

NOTICE. 

See Agreemeni^'iO.  BankofEnglandy2. 
Mcrtgayef  1,  2. 

O. 

OBLIGOR  AND  OBLIGEE. 
See  Bond.    Principal  and  Surety. 

OPENING  BIDDINGS. 
See  Biddingt. 

ORDER.— See  General  Order. 
ORIGINAL  WILL. 
See  Practice,  2,  34. 

ORNAMENTAL  TIMBER. 
See  Watte,  1,  6,  6,  7. 

OUTSTANDING  TERM. 
See  Practice,  12. 

OVERSEER  OP  the  POOR. 
See  Bankrupt,  36. 

OXFORD.— See  Copyright. 

P. 

PARENT  AND  CHILD. 
See  Portion, 

PARISH  CLERK. 
See  Ward  of  Court,  1. 

PARLIAMENT. 

See  Demurrer,  6.  Qualification* 

PAROL  AGREEMENT. 
See  Agreemeni, 

PAROL  EVIDENCE.— See  Etidence. 

PARTITION. 

No  objection  to  a  partition,  that  other 
persons  may  come  tit  eise  and  be 
entitled.    WilU  v.  Slade.  Page  49Q 
See  Revocation,  2,  3. 

PARTNER. 

1.  Whether,  and  under  what  circum- 
stances, a  trader  can  plead  in  abate- 
ment a  partner  abroad,  QucBre.  438 

2.  To  make  a  partnership  liable  to  a 
demand  in  respect  of  a  separate 
transaction,  an  agreement  must  ap- 
pear.   Ex  parte  Peele,  602 

3.  Ships  purchased .  by  one  partner 
held  separate  property  as  between 
the  creditors  after  his  bankruptcy 

Vol.  VI. 
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and  the  death  of  the  other,  upon 
the  circumstances;  particularly  the 
registry  being  made  in  the  name  of 
the  one  partner  only;  and  being 
afterwards  continued  for  a  purpose, 
that  would  have  prevented  any  claim 
of  the  other :  viz.  a  fraud  upon  an 
act  of  Parliament.   CurtiM  v.  Perry. 

Page  739 

4.  Partnership  of  three  manufacturers 
in  Lancathire  sold  their  goods  in 
London  in  the  names  of  two  only  ; 
upon  their  bankmptoy  as  among* 
their  creditors  the  property  waa 
held  tQ  be,  where  the  order  and 
disposition  was  at  the  time  of  the 
bankruptcy,  according  to  atatnta 
21  Jam.  I,  c.  19.  $.  11.  747 

6.  Demurrer  to  a  biO  by  nom6  mem-^ 
hers  of  a  Lodge  of^  Free-Masona 
against  others  to  have  the  dresses; 
and  decorations,  books,  papers,  and 
other  effects,  of  the  Society  de-r 
livered  up,  and  an  injunction,  was 
allowed,  on  the  ground,  that  they 
affected  to  sue  in  a  corporate  charac- 
ter :  but  leave  was  given  to  amend : 
*  the  Court  holding  jurisdiction  for 
the  delivery  of  a  chattel;  and,  where., 
there  is  a  joint  interest,  permitting^ 
some  to  sue  as  indlvidaals,  repre- 
senting the  rest,  in  other  instancesi 
than  £ose  of  creditors  and  legatees  a 
if  inconvenient  to  justice  that  aU 
should  be  parties.   Lloyd  v.  Loaring. 

773 

6.  Various  modes  of  dissolution  of 
partnerships,  and  the  consequences. 

126 

See  Bankrupt,  3,  13,  24« 

PART  PERFORMANCE. 

See  Agreement,  7. 
PARTY. 
To  a  bill  against  a  vendor  for  a  specific 
performance  his  stewards  and  re- 
ceivers ought  not  to  be  made  parties. 
A  specific  performance  being  de- 
creed, the  bill  as  against  tjbem  was 
dismissed  with  costs.    M'Natnara  v. 
Willianu.  ■  143 
See  Bank  of  England,  1,  2.  De- 
murrer,  6.'  Partner,  5. 

PATENT. 
1.  Enrolment  of  a  patent  cannot  be 
dispensed  with  for  the  purpose  of 
3  L 


PATENTr-conffiw^. 

preventing  the  specification  being 
made  poblie.  Ex  parte  Koops.  P.  599 
2.  After  a  patent  has  passed,  the  time 
for  enrolment  cannot  he  enlarged 
without  an  Act  of  ParKament.  Ex 
parte  Koopg.  599 

5.  Since  the  Union  of  Oreat  Britain 
and  Ireland  the  Great  9ea1s  are  dis- 
tinct for  patents  among  other  pur- 
poses. 708 

See  Copyright.  Injmetum,  7. 

PATENT  AMBIGUITY. 
See  Evidence,  6» 

PAYMENT  INTO  COURT. 
See  Praciiee,  31. 

PENALTY.— See  Bond,  1, 

PERPETUAL  RENEWAL. 

See  lUnewaL 
PERPETUATE  TESTFMONY. 

See  BiH  to  perpetuate  Testimom^ 

PERPETUITY. 

A  limitatfon,  which  won\d  create  an 
estate  tail  as  to  freehold  property, 
would  gii»e  the  absolute  interest  as 
to  personal  estate.  159 

See  mortmain. 

PERSONAL  ESTATE. 
See  Exemption, 

PETITION-— See  PracHce,  22. 

TtRACY.— Copyright. 

PLEADING. 

1*  The  interrogating  part  of  a  bill  is  to 
be  constmed  bj  the  alleging  part; 
and  not  to  be  considered  more  ex- 
tensife.  62 
2.  If  the  Plaintiff  is  not  entitled  to  the 
relief,  though  he  is  entitled  to  dis- 
co very,  a  general  demurrer  is  good. 

63 

9.  Plea  covering  too  much  ordered  to 
stand  for  an  answer,  with  liberty  to 
except   Janes  r.  Pengree.  580 

4.  Plea  of  the  Statute  of  Limitations, 
aopported  by  an  answer,  ordered  to 
stand  for  an  answer,  with  liberty  to 
except :  the  charges  of  the  bill  not 
being  sufficiently  answered.  Bayley 
T.  Adams.  586 

6.  Whether  the  charges  of  the  bill 
mnst  be  met  by  way  of  averment  in 
(he  plea,  to  well  as  by  the  answer, 
Qtuare.   Bayhy  f .  Adams.  586 
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PORTION. 

1.  Portion  r 
term.  Tl 
npon  the 
trust  and 
whole  insi 
Upon  a  li 
life  with  a 
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2.  Portion  V 
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POSTHUMO 
See  Vesting^ 

POWER. 
See  Appoini 
tion,  8. 

PRACTICE. 
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can  be  no 
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by  special 

2.  Order  u 
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S,  After  two  answers  reported  insnf- 
fioient  the  Defeodant  is  oot  entitled 
to  six  weeks  time  to  aoswer.  Oregor 
V,  Lord  AmndeL  Poge  144 

4.  Order  to  strike  out  the  names  of 
two  of  the  PlaiotifTs  on  giving  secu- 
rity for  costs  made  without  coasent. 
JJoyd  V.  Mukeam.  145 

5.  Notice  of  motion  on  Saturday  mast 
be  given  for  Tuesday,  not  Monday, 
Maxwell  v.  PkUUps.  146 

6.  Order,  that  service  of  subpoena  to 
answer  the  amended  bill  upon  the 
Clerk  in  Coart  or  Solicitor  may  be 
good  service  upon  the  special  cir- 
cumstances ;  that  though  he  had  not 
been  served  with  a  anbpoeoa,  he  had 
appeared  on  two  motions;  that  his 
answer  would  be  very  important; 
that  he  lived  abroad  out  of  the  juris- 
diction; and  would  not  appear  to 
answer.  Gelcdneki  v,  Chamoek.  171 

7.  Under  special  circumstances  and  by 
consent  the  Six  Clerk  was  directed 
to  receive  the  answer  to  a  bill  of 
foreclosure,  though  not  signed  by 
the  Defendant   v.  Lake.  171 

«8.  Upon  farther  directions  a  question 
decided  by  the  Master  was  opened, 
without  any  exception:  all  the  cir- 
cumstances appearing  on  the  Report, 
Adawu  V.  Claxton.  226 

9.  A  party  might  be  compelled  to 
produce  papers  connected  with  the 

,    reUef,  281 

10.  Order,  that  the  Six  Clerk  may  re 
ceive  the  answer  without  signature : 
the  Defendant  htiving  good  abroad, 
and  forgot  to  sign  it;  the  motion 
being  consented  lo.   v.  Gwitlim 

285 

•  II.  Wliere  the  bill  seeks  relief  as  well 
as  discove/'y,  the  Court  will  not  upon 
motion  aid  the  Piaintiflf  in  proceed 
ing  at .  (.aw  without  the  authority 
and  control  of  the  Court :  any  such 
proceeding  must  be  under  a  decree. 
Therefore  in  such  a  case  a  motion, 
that  tlie  Defendant  should  produce 
deeds,  Sfc.  at  the  trial  of  an  eject 
nieut,  was  refused.    Aston  v.  Lord 
^  Ejueier.  288 
12.  Where  the  bill  seeks  relief  as  well 
as  discovery,  the  Court  will  not 
  upoa  luutioa.  aid^tlie  l^laiotiff  in  fro 
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ceeding  at  Law  withott  the  auHio-' 
rity  and  control  of  the  Court:  any 
such  proceeding  must  be  under  the 
auUiority  and  control  of  the  Court. 
Therefore  in  such  a  case  the  Court 
would  not  on  motion  order,  that  an 
ontstanding  term  should  not  be  set 
up  by  the  Defendant  agaioat  an 
ejectment  brought  by  the  Plaiatiffl 
UyUon  V.  Morgan.  Pmge  194 

13.  The  Court  never  nakos  an  order 
for  taking  an  infant  out  of  its  juris- 
diction. Mountsluartyi.MwImtMtHart. 

363 

14.  Practice  as  to  excepting  lor  costs. 
Holbeeke  v.  Sylvester,  417 

15.  Order  for  liberty  lo  let  an  iafant's 
estate,  without  a  reference  to  the 
Master;  the  property  being  small: 
but  not  to  extend  to  building  Leases, 
nor  beyond  minority*     f  ■  ■  y. 

,  Bell.  419 

16.  Maintenance  allowed  for  the  time 
past.    Reeves  v.  Brymer*  42 

17.  The  rule  of  CourU  of  Law.^  that 
all  affidavits  shall  be  filed  a  certain 
time  before  the  discussion :  the  prac- 
tice of  this  Court  otherwiae;  and 
preferred  notwithstanding  the  in- 
convenience (  *  )•  432 

18.  The  Court  refused  te  make  an 
order  under  an  act  of  Parliament 
for  the  sale  of  estates  upon  the 
opinion  of  a  conveyanper,  approving 
a  conveyance,  without  a  reference 
to  the  Master.  Ex  parte  the  Duchess 
of  Newcastle.  454 

19.  Maintenance  allowed  for  the  time 
past  as  well  as  the  time  to  come* 
Sherwood  v.  Smith,  454 

20.  A  reference  of  an  answer  for  im- 
pertinence is  waived  by  a  aubseqnent 
reference  for  insufficiency.  PeUew 

 •  456 

21.  After  a  reference  for  insufficiency 
the  answer  cannot  be  referred  for 
impertinence.  453 

22.  Objections  to  interrogatories  set* 
tied  by  the  Master  must  be  taken 
by  cKceptious,  not  by  petition,  as 
an  objection  to  the  appointment  of 
a  Receiver.    Hughe$  w.  Williams. 

459 
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(  f  )  9e«  note(7a),  aate.fi,  iSf* 
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23.  Upon  breach  of  an  injunction  re- 
straining an  act  the  proper  course 
is  personal  service  of  notice  of  mo- 
tion, that  the  Defendant  shall  stand 
committed :  not  the  practice  to  mo?e, 
that  be  shall  shew  cause,  why  he 
flhall  not  stand  committed.  Anger- 
stem  Y.  Bunt.  Page  488 

IM.  Where  the  injunction  is  to  do  a 
thing  the  course  is  to  move,  that  he 
shall  do  it  by  a  particular  day,  or 
aland  committed.  Angentein  v. 
Burnt.  488 

S5.  The  Court  will  not  discharge  a 
purchaser  and  substitute  another 
even  upon  paying  in  the  money 
without  an  affidavit,  that  there  is  no 
under-bargain.  JRiglnf  v.  Macna- 
mara.  515 

26.  Order,  after  verdict  upon  an  issue, 
to  examine  de  bene  esse  a  witness 
above  seventy ;  suggesting  an  in- 
tention to  move  for  a  new  trial. 
Anonymous.  573 

27«  Upon  a  reference  to  the  Master 
as  to  the  fact  of  a  person's  death, 
the  Report  only  staling  the  circum- 
stances, viz.  absence  abroad  four- 
teen years  without  any  account  of 
him,  but  not  drawing  the  conclusion, 
it  was  referred  back  to  the  Master 
to  state,  whether  he  was  dead  at 
the  time,  when  administration  was 
granted;  especially  as  two  years 
more  had  elapsed  since  the  Report 
leer.  WiUock.  605 

28.  No  order,  that  a  PlaintiflT  residing 
abroad  shall  give  security  for  costs : 
where  there  are  co-plaintiffs  residing 
in  England.    Walker  v.  Easterby. 

612 

29.  One  purchaser  not  substituted  for 
another  without  affidavit,  that  there 
is  no  under-hand  bargain.  Vale  v. 
Davenport.  615 

30.  General  rule,  that  the  Court  will 
not  decide  upon  a  title  without  a 
reference  to  the  Master ;  unless  un- 
equivocally, and  without  fraud  or 
surprise,  waived  :  a  Plaintiff  seeking 
a  specific  performance  of  a  contract 
being  entitled  to  the  opportunity  of 
making  out  a  better  title  before  the 
Master;  and  the  Defendant  having 
a  right  to  farther  inquiry  beyond 


PRACTICE---cbiiltmiML 

the  objections  arising  on  the  ib- 
stract,  upon  the  principle,  that  the 
bill  seeks  relief  bejond  the  Law. 
Jenkins  v.  Biles.  Page  646 

31.  Defendant  ordered  to  pay  money 
into  Court  before  answer,  in  a  caie 
of  gross  fraud,  appearing  upon  siB- 
davit  by  the  Pkiutiff  and  by  the 
Defendant  in  answer.  Jervu  v.  finite. 

736 

d2.  Injunction  in  Chancery  in  the  Y»- 
cation ;  the  Court  being  always  opes. 

771 

33.  Motion  under  special  drcon- 
stances  upon  aflBdavii  before  answer 
to  restrain  proceeding  under  a  judg- 
ment refused.     Lane  w.  Wi^emu 

7W 

34.  Order  upon  the  Register  of  tlie 
Consistory  Court  to  deliver  origiittl 
wills,  for  the  parpose  of  being  pro- 
duced at  the  hearing,  on  security. 
Ford  V.  .  m 

35.  The  time  allowed  for  filing  ex- 
.  ceptions  nunc  pro  <icjicis  twoTenns 

and  the  following  Vacation.  Tkmn 
V.  Uewellgn.  823 
See  Abatement,  1.  Arbitrmtion,  1. 
Bank  of  &glmnd^  2.  Besk- 
ntpt,  3.  Bid^mgs.  Debtor,  1. 
jfemurrer,  I.  Bsckeat.  Mm^ 
to  be  laid  out  in  Land  tobesH- 
tied.  Party.  Prerogative  Ai- 
ministration.  Purekaeer^l.  Re- 
ceiver, 1 .  ScandaL  SoSeitor,  1. 
Truit,  5. 

PRAYER  BOOK.— See  Copyright. 

PREROGATIVE  ADMINISTRA- 
TION- 

The  Court  cannot  dispense  with  a  pre- 
rogatife  administration.  Ckalkori. 
Mwkall.  118 

PREROGATIVE  COPY. 
See  Copyright. 

PRESUMPTION. 

See  Evidence.  Mortgage^  2.  Frac- 
/toe,  27.  Satisfaction. 

PRINCIPAL  AND  AGENT. 
See  Limitations  {Statute  off),  I,  2. 

PRINCIPAL  AND  SURETY. 
I.  Proof  bjr  obligee  under  a  comamsioB 
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PRINCIPAL  AND  SVBETY— oonlf. 

against  Che  principal  at  the  reanest 
of  the  surety,  secnring  the  obligee 
by  paying  the  amount  of  the  bond 
into  a  banker's.  Page  646 

2.  A  surety  may  be  sued  in  the  first 
instance:  but  if  the  creditor  sues 
the  principal  first,  and  gives  time, 
the  surety  is  discharged.  734 

3.  Surety,  depositing  the  money  and 
indemnifying  against  ex  pence,  ^c. 
may  compel  the  creditor  to  go 
against  the  principal,  and  even  to 
proTC  under  a  commission  of  bank- 
ruptcy for  the  benefit  of  the  surety. 

734 

4.  The  discharge  of  a  surety  by  the  cre- 
ditor has  not  the  effect  of  a  discharge 
of  the  principal  without  reserve; 
and  therefore  a  co-surety  is  not  dis- 
charged. When  it  is  ascertained, 
what  each  of  the  co-sureties  has  paid 
beyond  his  proportion,  the  equity  as 
between  them  is  arranged  upon  the 
principle  of  contribution  for  the  ex- 
cess.   Eat  parte  GiffonL  805 

6.  Grounds  of  the  decision,  that  a  dis- 
charge of  the  principal  debtor,  with- 
out a  reserve  of  the  remedy  against 
the  siurety,  discharges  the  surety. 

807 

PRINTER  (The  King's). 
See  Copyright. 

PRIORITY.— See  Mortgage,  I,  2. 

PRIVILEGE. 
Bill  by  a  Clerk  in  Court  against  a  So- 
licitor for  payment  of  a  certain  sum, 
stated  as  the  amount  of  the  Plain- 
tiflTs  bill  for  fees  and  disbursements. 
Demurrer  to  the  relief  over-ruled. 
Barker  v.  Dade,  681 

PROBATE.— See  WiU,  8. 

PROFERT. 

Profert  now  dispensed  with  at  Law. 
The  reason  of  that  decision  qaes- 
tionable.  813 

PROMOTIONS. 

See  pages  . I,  106,  616,  825. 

PURCHASE  AND  PURCHASER. 
if  A  purchaser  who  cannot  have  the 
original  title-deeds,  the  estate  being 
.  sold  in  a  great  number  of  lots,  is 


PURCHASE  AND  PURCHASBBr-^ 
coniinmetL 
entitled  to  attested  copies  at  the  ex^ 
pence  of  the  vendor,  notwithstandihg 
the  inconvenience  and  expence. 
Dare  v.  Tucker.  Page  460 

.  2.  Charge  or  direction  by  deed  or  will 
for  payment  of  debts  generally,  fol- 
lowed by  specific  dispositions:  tho 
purchaser  is  not  bound  to  see  to  the 
application.  1154 
3.  In  the  case  of  a  bargain  and  aato 
without  enrolment  the  vendor  will 
be  compelled  to  make  a  title.  744 
See  Agreement f  10, 15.  Bankrwpi^ 
26,  27,  20,  30.  Bxeeaior,^. 
Lien,  4,  5.    Partner^  3.  Pnae* 
lice,  25,29.    Tru8i,7.  ^ 

Q. 

QUALIFICATION  to  sit  ih  PAR- 
LIAMENT. 
Bill  for  a  reconveyance  of  a  qnalifiea- 
tion  to  sit  in  Parliament  given  bj 
a  father  to  his  son,  dismissed  with 
costo.  '  747 

See  Demurrer,  6. 

R. 

RANK  MODUS.— See  ruhee. 

RECEIVER. 

!•  Upon  a  motion,  that  a  Receiver 
may  be  at  liberty  to  defend  an  eject- 
ment, the  parties  interested  being 
adult  and  consenting,  a  referenco 
was  made,  whether  it  was  for  their 
benefit.   Afumgmous.  287 

2.  A  Receiver  is  not  to  lay  out  money 
in  repairs  at  his  own  discretion :  but 
under  circumstances  an  inquiry  was 
directed ;  and  the  Report  stating, 
that  the  expenditure  was  for  the 
lasting  benefit  of  the  estate  and  by 
the  direction  of  the  tmatees,  the 
order  for  the  allowance  was  made. 
Blunt  V.  ClUherow.  799 

See  Accownt,  2.  Party.   Practice,  22. 

REDEMPTION.— See  Mortgage. 

REGISTRY  OP  SHIP. 
1.  Where  the  interest  in  a  ship  is  de« 
rived  under  the  party's  own  act  and 
contract,  not  executed  4kcooidiog  to 
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KE0ISTRY  OP  SHIP— cojKlmeecf. 

the  Registry  Act,  it  cannot  be  re- 
formed m  equity  any  more  than  an 
annuity  deed,  not  according  to  the 
Annuity  Act.  Pmgel45 

t  ft.  Whether  the  Ship  Registry  Acts 

.    26  Geo.  III.  and  34  Geo.  III.  have 
au^  effect  upon  trusts  implied  or 

(    anaiiig  by  operation  of  Law,  Qv(Bre. 

«  .  74C 

.  See  Practice,  3. 

llOELBASK-'SeeEvideiice,  7. 
RELIEF. 

'  See  ArbiiraHoH,  8.  Demurrer,  3. 
Pleadmg,  7. 

Hemainder. 

Tenant'  for  ninety-nine  years,  if  she 
shall  80  long  live ;  remainder  to 
preserve  contingent  remainders  ;  re- 
■lainder  to  the  heirs  of  her  body ; 
remainder  over  to  the  same  trustees 
upon  trusts  for  other  persons.  Upon 

*  the  application  of  those  persons  and 
the  trustees  under  the  stat.  6  Ann, 
c.  18,  the  husband  of  the  tenant  for 

^  life  was  ordered  to  produce  her.  Ex 
parte  Grant.  512 

RENEWAL. 

1.  Construction  of  a  covenant  for  re- 
new|4  under  the  like  covenants,  &c. ; 
that  it  was  not  for  perpetual  re- 
newal: the  Courts  leaning  against 

^  that  eonstruotion,  unless  clearly  in- 
tended.   Jfoere  v.  Foiey.  232 

'  2.  A  leasehold  estate  renewable  being 
bequeathed  with  limitations  in  the 
nature  of  a  strict  settlement,  the 
habit  being  to  renew  annually  and  to 
mderlet,  the  decree  declared,  that 
the  fines  upon  renewal  ought  to  be 

*  paid  out  of  the  rents  and  profits; 
and  that  the  person  entitled  for  life 
tmdertaktBg'to  pay  those  fines  out  of 
the  rents  and  profits  was  entitled  to 

^  the  fines  on  renewal  of  the  under- 
leases ;  and  a  renewal  of  such  of  the 

^  under-tenants  as  should  be  desirous 
cf  it  was  directed.    J^iilei  v.  MUles. 

761 

REPRESENTATIVES. 

See  AnMwer,  I.  Bill  to  perpetuate  Tes- 
timony, 2. 

'  <  B§£IPU£.— See  Rmitinjg  Jrmt. 


RESULTING  TRUST. 

Executor  held  a  trustee  for  the  neit  of 
kin  of  the  residue  nndbpoaed  of 
upon  a  legacy,  againat  an  srgnmeDt 
npoA  the  will  opposing  the  preaamp- 
tion.   Abbott  r.  Abbott.     Page  343 

See  Charity,  i.  Evidence,  4.  Exeen- 
tor^  1. 

REVERSION.— See  Tenant.  1. 

REVERSIONARY  TERM. 
See  Portion,  1. 

REVOCATION. 

1.  Devise  of  fe&-faroi  renta  revoked  ia 
equity  as  well  as  at  law  by  subse- 
quent conyeyance  to  a  tmstee,  ope- 
rating an  alteration  of  the  estate  be- 
yond the  mere  purpose  of  secoriog  a 
mortgage:  but  on  accooiii  of  the 
laches  of  the  Plaintiffa,  tbe  beirs  at 
law,  tbe  Master  of  the  Jloils  woM 
not  assist  tbem  further  than  by  re- 
taining the  bill ;  witk  liberty  to  bring 
such  action  or  soil  aa  they  may  be 
advised;  to  give  an  opportunity  of 
taking  tbe  opinion  of  a  Court  of  Law 
upon  the  question,  whether  there  it 
a  revocation  at  law  ;  er,  whether  a 
Court  of  Law  will  preaorae  repub- 
lication from  the  }o«g  posaessioD, 
leaving  open  the  qaestion,  whether 
the  Plaintiffs  are  entitled  to  any  ac- 
count, or  how  far  back.  Sarmood 
V.  Oglander.  199 

2.  Whether  the  wliole  legal  estate  is 
conveyed,  whether  for  m  partial  or 
general  purpose,  with  the  single  ei- 
ceptiou  of  the  oaae  of  partition,  a 
Court  of  Law  has  notfaiog  to  do  with 
the  purpose ;  but  is  to  see,  whether 
the  interest  remains  the  same  in  the 
devisor  as  at  the  date  of  the  will :  if 
not,  whether  the  purpose  is  partial 
or  general,  by  way  of  charge,  or  not, 
it  is  a  revocation  at  law.  218 

3.  The  question  in  a  Court  of  Law  as 
to  the  revocation  of  a  will  b  only, 
whether  the  legal  devise  is  revoked 
by  the  deed.  AH  other  questions  as 
to  the  partial  purpose,  Ac.  are 
merely  equitable  questions.  The  case 
of  partition  is  aoomaloas.  219 

4.  Where  the  deed,  clearly  revoking 
th^  will  at  law,  is  only  for  the  partial 
purpose  of  introdocioi^  «  pariicolar 
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REVOCATION— ccmh'ntced: 

eharge  or  incnnibraDce,  and  does 
■ot  affeci  the  interest  of  the  testator 
beyond  that  purpose,  it  is  only  a 
partial  rerocation  in  equity;  and 
though,  after  that  purpose  is  an- 

.  sweiedi^  the  us^  is  .declared  for  the 
testator  and  his  heirs,  a  Court  of 
Equity  will  hold  the  party  a  trustee 
for  the  defiseed :  so  upon  a  devise  of 
an  equitable  estate,  and  a  subsequent 
conveyance  of  the  legal  estate  to  the 
devisor  and  his  heirs.       Page  219 

6.  Devise  not  revoked  in  equity  by  a 
mortgage  in  fee  for  payment  of 
debts;  though  after  the  debts  are 
paid  the  devisor  takes  a  conveyance 
to  him  and  his  heirs.  221 

6.  Any  alteration  of  the  estate,  or  a 
new  estate  taken,  is  at  law  a  revo- 
cation, whether  for  a  partial  or  a 
general  purpose;  to  which  a  Court 
of  Law  cannot  advert;  neither  ought 
they  to  take  any  notice  of  articles 
or  covenants,  charging  the  estate  in 
equity;  but  only  to  say  upon  the 
will  and  the  subsequent  deed,  whe- 
ther the  old  estate  is  cbanged,  and 
a  new  estate  acquired.  222 

7.  Equity  never  controls  the  law  upon 
revocation,  except,  where  the  bene- 
ficial interest,  being  dbtinct  from 
the  legal  estate,  is  aevised,  and  the 
devisor  afterwards  takes  the  legal 
estate  without  any  new  modification 
or  alteration;  2dly,  Where  bavins 
the  complete  legal  and  beneficial 
estate  at  the  date  of  the  will  he  de- 
vests himself  of  the  legal  estate; 
but  remains  owner  of  the  equitable 
interest ;  as  in  the  case  of  a  mort- 
gage or  a  conveyance  for  payment 
of  debU.  223 

8.  Settlement  of  leasehold  estates  not 
revoked  by  a  subsequent  assignment 
by  the  trustee  to  the  settlor,  entitled 
for  life,  or  by  the  will  of  the  latter: 
no  intention  to  revoke  appearing; 
and  the  terms  of  a  power  of  revo- 
cation not  being  complied  with. 
ElliMon  y.  EliisoH.  656 

S. 

SALE. — See  Cliarge.    Purchate.  . 


SATISFACTION. 

Upon  a  question  of  presumption  of 
satisfaction  in  a  hard  case  the  Court 
gave  the  executors  leave  to  bring  aft 
action  upon  the  bond:  but  would 
not  direct  it.    Reeves  v«  Bryifier. 

Page  510 

See  Baron  and  Fime,  2.  Smr 
dence,  3. 

SATISFIED  TERM.— See  M&rif&ge,  % 

SCANDAL. 

1.  Answer  referred  for  scmdal  the 
motion  of  another  Defendant  Cojfin 
V.  Coffin.  614 

2.  Reference  for  scandal  upon  tbe  ap- 
plication of  any  one,  not  a  p^fp 
or  even  without  a  motion.  614 

3.  What  is  material  or  relcfaat  no^to 
be  considered  scandal.  514 

4.  Principle  of  referring  scandal  to 
the  Master  in  the  first  instanee.  515 

5.  Difi*erence  between  Plabtiff  and 
Defendant  referring  for  iinperti^ 
nence^   not  applicable  to  toandaU 

515 

SEAL  (  Great  ).— See  Patent,  3.  ^ 

SECURITY.— See  Lien,  4,  5. 

SEPARATE  COMMISSION.  " 
See^an^pf,  5. 

SEQUESTRATION. 

Upon  a  sequestration  a  mortgagee  moit 
eomc  to  be  examined  prQ  nUeretae 
suo. 

SET-OFF. 
Bill  by  insurance  broker  for  a  disco-* 
very  and  account  of  money  paiA 
and  received  by  him  in  that  capacity 
on  account  of  the  Defendants,  and 
money  due  to  him  for  comniis8ion,i&(K 
and  for  prpmisory  notes  indorsed  to 
him,  and  to  restrain  an  action,  as 
brought  contrary  to  the  nniversal 
custom  of  the  business.  Demurrer 
allowed :  the  subject  being  matter  p( 
set-off,  and  capable  of  proof  at  law. 
Dinwiddle  v.  Bailey.  \2% 

SETTLEMENT. 

See  Baron  and  Ftmt,  4*  Be- 

nevcaL  2. 
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SHIP  REGISTRY. 

See  Partner,   8.     Registry  of 
Ship,  1. 

SOCIETY. 

See  Friendhf  Society*  Partner,  5. 

ffOLicrroR. 

!•  The  Court  will  not  strike  a  solicitor 
oflT  the  roll  at  his  own  request  with- 
out an  aflSdaTit,  that  there  is  no 
other  reason  for  the  application.  Ex 
parte  Owen.  Page  11 

%  Order,  without  a  cause  in  Court, 
upon  the  general  jurisdiction  OTer  a 
iolioitor,  that  he  shall  deliver  his 
hill ;  for  the  purpose  of  getting  from 
him  the  title-deeds  deposited  with 
him  for  suflTering  recoveries,  Ac,  Ex 
parte  The  Earl  of  Uxhridge.  425 

3L  Solicitors  modem  officers  of  the 
Court  compared  with  Clerks  inCourt 

tt7 

SeeAttomeif.  Privilege* 

SPECIFIC  LEGACY. 

,  Dividends  on  speci6c  legacy  of  stock, 
firom  the  death  of  the  testator.  Bar- 
rington  v.  Triitram.  345 

SPECIFIC  PERFORlVtANCE. 
See  Agreement.  Party* 

SPIRITUAL  COURT. 

See  Juriedictum,  3.   Practice,  2. 

STATUTE  OF  FRAUDS.— See  Fravdi. 

STATUTE  OF  LIMITATIONS. 

Set  Limitatunu.   Pleading,  4. 

klEWARD.— See  Account,  4.  Party. 

STOCK.-r-See  Bank  of  England,  I,  2. 

iftUPERSEDEAS. 

SeeBankmpt,  10,  12. 

SUPERSTITIOUS  USE. 

Legacy  to  such  purposes  as  the  supe- 
rior of  a  convent  or  her  successor 
may  judge  most  expedient,  void  as 
a  superstitious  use.  567 

SURETY.— See  Principal  and  Surety. 

SURPRISE.— See  Agreement,  8. 

SURRENDER  (Supply  of). 
See  Copyhold. 

SURVIVOR.— See  Joint-tenant. 


T. 

TACKING. 
No  tacking  against  creditors  or  ass^- 
nees    for  valuable  conaideratioo. 
Adams  v.  ClaxUuu  Page  230 

TENANT. 

1.  Duty  of  the  tenant  fo  keep  tbe 
boundaries ;  and  the  Court  wiU  aid 
the  reversioner  to  distinguiah  them; 
and,  if  Uiey  cannot  be  matingnidied 
will  give  him  as  much  land.  29S 

2.  Bill  for  a  specific  performance  of  a 

{larol  agreement  to  grant  a  farm 
ease  with  the  usual  and  cnsiomarj 
covenants  of  the  neighbourhood^ 
and  an  injunction  to  prevent  so 
ejectment ;  the  Plaintiff  having  taken 
possession.  Upon  the  answer,  stat- 
ing the  insolvency  of  the  Plaintiflr 
and  various  breaches  of  the  agree- 
ment during  five  years  possessioo, 
to  the  ruin  of  the  estate,  the  injanc- 
tion  was  continued  on  an  onder- 
taking  to  give  judgment  in  ejectmeat, 
go  to  Commission,  and  set  down  (he 
cause  for  next  Term,  paying  tbe  rent 
into  Court.  Defendant  iJso  insisting 
on  a  covenant  not  to  assign,  thtt  is 
the  subject  of  inquiry  as  to  the  cas- 
tom  of  the  neighbourhood*  Board- 
man  V.  Mostyn.  467 
See  /ji^inicft6a»  3.    Waste,  4. 

TENANT  FOR  LIFE. 

SeeAeiieioa/,2.  Waste, 

TENANT  IN  COMMON. 
See  Joint-tenant. 

TERM  OUTSTANDING. 
See  Practice,  12. 

TERM  REVERSIONARY. 
See  Portion,  1. 

TERM  SATISFIED. 
See  Mortgage,  2. 

TESTIMONY. 

See  BiU  to  perpetuate* 

TIMBER  — See  Jcooani,  8.  Waste* 

TITHES. 

1.  Issue  directed  on  a  modus  for  cfr- 
tain  lands,  amounting  to  Is.  per  acre 
for  all  tithes ;  notwithstanding  tb« 
apparent  rankneaa.      VCesior  v. 
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TITHES-c(m/tn*e</. 

2.  Rankniesa  of  a  modus  Is  only  evi- 
dence ;  not  ao  objectioa  in  point 
of  law.  Page  072 

8.  DistiDction  as  to  rankne^s  between 
a  modus  for  tithe  of  particular 
things  and  a  farm  modus.  672 
See  Account,  2.  Agreement,  15. 

TITLE.— See  Practice,  30. 

TITLE  DEEDS. 
See  Lien,  5.    Purchase,  !• 

TRANSFER  op  STOCK. 
See  Bank  of  England,  I,  2. 

TRAVERSE. 

See  Escheat,  Lunacy,  0,  7. 

TRESPASS. 

No  action  of  trespass  for  mesne  pro 
fits  against  the  executor.  86 
See  Injunction,  4. 

TRIAL. 

it  is  not  a  necessary  consequence,  that 
the  bill  will  not  be  dismissed,  because 
it  has  been  retained  for  the  purpose 
of  a  trial  at  Law.  225 


TRUST  AND  TRUSTEE. 

1.  Bill  by  the  heir  at  law  against  re- 
siduary devisees,  legatees,  and  exe- 
cutors ;  suggesting  a  secret  trust, 
undertaken  at  the  request  of  the 
testator,  either  not  legally  declared, 
or,  if  so,  void  as  to  the  real  estate, 
and  written  acknowledgments  by 
the  Defendants  of  an  intended  trust 
for  charitable  purposes ;  the  will 
also,  by  equal  legacies  to  them,  and 
some  particular  expressions  import- 
ing a  trust.  A  general  demurrer 
to  the  discovery  and  relief  was 
over-ruled.    Mucklaton  Brown. 

62 

2.  Bill  to  charge  a  trustee,^  as  having, 
by  delivering  the  title-deeds  to  the 
tenant  for  life,  enabled  him  to  make 
a  mortgage  of  a  settled  estate  as 
tenant  in  fee,  dismissed;  the  frau- 
dulent purpose  of  enabling  him  to 
mortgage  resting  upon  the  evidence 
of  a  single  witness,  and  being  po- 
sitively denied  by  the  answer,  as 
far  as  the  allegations  of  the  bill 
gave  an  opportunity  of  answering ; 
bat  without  coats,  on  the  grouid  of 


TRUST  AND  TRUSTEE— coji/f»w»rf. 
negligence;  and  without  prejudice  to 
an  action ;  and  with  an  option  to 
the  Plaintiff  to  take  an  issue.  Evans 
V.  BicknelL  Page  174 

3.  Trustee  not  charged  with  a  loss  by 
the  failure  of  the  banker  to  the 
agent ;  in  whose  hands  the  nioney 
was  deposited,  pending  a  transaction 
for  the  change  of  a  trustee.  Adams 
V.  Claxton.  226 

4.  General  rule,  that  he  who  bargains 
in  matter  of  advantage  with  a  per- 
son placing  confidence  in  him,  is 
bound  to  shew  that  a  reasonable 
use  has  been  made  of  that  confi- 
dence. 278 

5.  On  motion,  a  reference  directed  to 
inquire  whether  the.  Defendant,  a 
trustee,  remains  accountable  for  any 
acts  done  by  him  as  trustee ;  and,  if 

not,  to  settle  a  release. '   v. 

Osborne.  455 

6.  Trustees  charged  with  a  loss  occa- 
sioned by  their  negligentie,  though 
without  any  corrupt  motive.  The 
costs  followed  of  course..  Caffrtg 
V.  Barhg.  488 

7.  General  rule  apon  a  purchase  of 
trust  property  by  the  trustees,  on 
their  own  account,  that,  at  the  op- 
tion of  the  Cestui  que  IVust,  it  shall 
be  resold,  being  put  op  at  the  price 
at  which  the  trustees  purchased, 
who,  if  there  is  no  adTance,  shall 
be  held  to  their  purchase.  Lister 
T.  Lister.  831 

8.  In  general  cases,  trusts  will  not  fail 
by  the  failure  of  the  trustee.  883 

See  Bankrupt,  28,  27,  28,  20,  30, 
31, 32.  Consideration.  Devise,  1. 
Erecti^or,  1,  2.  infaMi,2.  MU^ 
smiting  Trust.  Watte,  3. 


UNION  OP  GREAT  BRITAIN  and 
IRELAND.— See  Patent,  3. 

UNIVERSITIES.— See  Copgright. 

USE.— See  SttpersUtiaus  Use. 


VENDOR  AND  VENDEE. 
See  Agreement,  10.   Legacy,  2.  tieis, 
A,  6.  Pwrehase, 
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Ventre  INSPICIENDO  (Writ). 
See  Bill  to  perpetuate  TeMtimany,  2. 

VESTING. 

1.  A  beqnest  to  a  particular  descrip- 
tion of  persons  at  a  particular  tima, 
vests  in  persons  answering  the  de- 
scription at  that  time  exclusively  : 
therefore,  an  annuity  being  be- 
queathed over  upon  the  death  of  the 
annuitant  to  the  eldest  chdd  of  il., 
there  being  at  tbe  death  no  child, 
an  after-born  cbild  is  not  entitled. 
Godfrey  v.  Davis.  Page  43 

^  2.  Devise  and  beqaest  until  a  certain 
period,  from  the  nature  of  the  pur- 
pose, and  circumstances  not  trans- 
missible to  representatives.  Ex  parte 
Daviei.  147 
8.  A  residuary  bequest  upon  tbe 
whole  will  vested  only  as  the  pro- 
perty was  received  :  one  of  the  re- 
siduary legatees,  therefore,  being 
dead,  his  representatives  were  enti- 
tled only  to  that  part  which  was 
got  in  before  his  death.  Gaskell  v. 
flan/ianC*).  159 
4.  The  word  •*  when,"  in  a  will,  alone 
and  unqualified,  is  conditional;  but 
it  may  be  controlled  by  expressions 
and  circumstances,  so  as  to  postpone 
payment  or  possession  only,  and 
not  the  vesting ;  as,  where  tbe  in- 
terest of  the  legacy,  in  the  inter- 
val, was  directed  to  be  laid  out  at 
the  discretion  of  the  executors  for 
the  benefit  of  the  legatees,  it  vested 
immediately.    Hanson  v.  Graham. 

239 

6.  In  the  Civil  Law,  the  words  "  cum" 
and  •*  si,"  as  referred  to  legacies, 
are  equivalent;  and  from  that  law, 
this  r^jile,  and  most  of  our  other 
rules  upon  legacies  are  borrowed. 

243 

C.  Distinction  between  a  legacy  at 
twenty-one,  and  payable  at  twenty- 
one,  borrowed  from  the  Civil  Law, 
bat  disapproved.  245 

7.  A  direction  for  maintenance  has 
not  the  same  effect  in  favour  of 
vesting,  as  giving  interest.  249 

B.  Legacy  after  limitations  for  life, 
and,  in  default  of  children,  to  be 
^  pai<l  equally  between  two  persons, 
or  the  whole  to  the  survivor  of  them, 

(  *  )  Varied  oa  Appeal,  post,  Vol.  XI,  489. 
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held  not  vested  till  the  time  of  divi- 
sion. Daniell  v.  Daniell.  PageW 
0.  Bequest  to  ii.,  her  exec^ators.  At., 
provided,  that  in  case  she  shall  die 
under  twenty-one,  or  without  leaf- 
ing any  husband  living  at  her  death, 
it  shall  go  over,  vested  at  twentv- 
one  upon  the  iotention  :  the  word 
"  or"  being  construed  **  and.'*  Wed- 
dell  V.  Mundy.  341 

10.  A  bequest  for  all  and  every  tbe 
child  and  children  of  A-,  includes 
every  cbild  born  before  the  period 
of  distribution;  which,  in  this  case, 
was  the  atLiiument  of  the  age  of 
twenty-one  by  the  eldest,  the  mar- 
riage of  a  daughter,  or  the  death  of 
a  child  under  twenty-one,  leaving 
issue.  Upon  the  general  rule,  a 
child  by  a  subsequent  marriage  «as 
included,  notwithstanding  a  strong 
implication  in  favour  of  children  by 
the  prior  marriage.  Barriitgim  r. 
Tristram.  34o 

11.  Testator  directed  the  residue  of 
his  personal  estate,  subject  to  the 
payment  of  legacies,  annuities,  debts, 
and  funeral  expences,  with  all  con- 
venient speed,  to  be  laid  out  in 
real  estates,  to  be  settled  in  stri'-t 
settlement ;  and  that  the  interest  of 
such  residue  should  aocuniulate,  and 
be  laid  out  in  lauds  to  be  settled  iu 
like  manner  :  various  circurostanccs 
having  delayed  the  collection  and 
investment  of  the  personal  estate, 
the  tenant  for  life  was  held  entitled 
to  the  interest  from  the  end  of  a 
year  after  the  death  of  the  tesUtor. 
Sitvsell  V.  Bernard.  52U 

See  Legacy t  2.  Portion^  1 ,  2. 

VOLUNTARY  SETTLEMENT. 
See  Consideratimi. 

W. 

WARD  OF  COURT. 

1,  Upon  the  marriage  of  a  ward  of 
the  Court  under  flagrant  circom- 
stances,  the  clergyman  and  clerk 
were  ordered  to  attend  :  the  bos- 
band  was  committed  ;  and  the  lord 
CA«iice//br  directed  the  proceedings 
to*  be  Wd  before  the  Attormey^-Gn*' 
rai;  expressing  his  opinion,  thil 
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WARD  OF  COURT^continued. 

contriving' «  marriage  witlioai  a  clue 
publication  of  banoa,  is  a  conspiracy 
at  Common  Law.  Priestley  v.  Lamb, 

Page  421 

2.  In  tbe  case  of  a  ward  of  theConrt, 
a  marriage  in  fact  is  snfficieut  to 
ground  the  contempt.  Sallesv.Sa* 
vigmm,  672 

3.  Upon  the  marriage  of  a  ward  of 
the  Court,  both  parties  being  fo- 
reigners, and  the  property  abroad, 
and  the  marriage  in  Scotland  on  the 
day  the  bill  was  filed,  the  Court  took 
jurisdiction  ;  bat  did  not  commit 
the  husband  ;  ordering  him  to  at- 
tend from  time  to  time,  and  to  be  at 
liberty  to  make  a  proposal.  Sallcs 
Savignon,  '  .    "  572 

-WASTE. 

1.  Injunction  restraining  tenant  for 
life,  without  impeachment  of  waste, 
from  cutting  timber  growing  for 
ornament  or  shelter,  extended  to 
chimps  of  firs  on  a  common  two 
miles  from  the  house,  having  been 
pluuled  for  ornament.  Marquis  of 
Downs/lire  v.  Lady  Sandys,  107 

2.  The  power  of  tenant  for  life  under 
the  general  words  without  im- 
peactiment  of  t^aste/'  not  enlarged 
hy  implication  from  more  extensive 
powers  given  to  trustees  for  special 
purposes  after  her  death.  Marquis 
of  Downshire  v.  Lady  Sandys.  107 

3.  difference  between  the  powers  of 
tenan^  for  life  without  impeachment 
of  Waste,  and  trnstees  nnder  the 
same  words ;  iho.  latter  are  bound 
to  a  provident  execution  of  their 
powers.  115 

4.  Injunction  against  ploughing  up 
pasture,  upon  a  covenant  to  manage 
in  a  husbaudlike  manner.  Drury  v. 
Moiitis.  328 

5.  Injunction  to  restrain  tenant  for 
life  without  impeachment  of  waste, 
from  cutting  timber  or  other  trees 
phinted  or  growing  for  shelter  or 
ornament,  and  from  cutting,  except 
in  a  Inusbandlike  manner.  Lord 
Tamwortk  v.  Lord  Ferrers.  419 

6.  Injunction  against  waste  in  favour 
of  tenant  for  life,  particalarly  as  to 
ornamental  timbef^;  not  so  mtieb 
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upon  his  interest  as  his  enjoyment. 

Page  787 

7.  Tenant  for  life  without  impeach- 
hient  of  waste  restrained  by  injunc- 
tion from  cutting  timber  planted 
or  left  standing  for  ornament  or 
shelter,  by  an  absolute  owner  of  Ibe 
estate,  whether  ornamental  or  the 
reverse :  the  protectioD  extended 
beyond  the  mansion-bouse  id  rides 
or  avenues  through  a  wood,  at  a 
considerable  distance ;  but  not  to  the 
whole  wood,  to  prevent  cutting  other 
parts  for  repairs  and  sale.  Seeurity 
to  reimburse  the  tenant  for  Ufe>*  if 
wrongfully  restrained,  to  be  ascer- 
tained by  the  Master  ;  and-  issues 
directed,  whether  the  timber,  or  any 
part,  was  planted,  or  left  standing, 
far  ornament  or  shelter  by  any  for- 
mer owner,  of  what  estate  and  in- 
terest to  be  indorsed  on  tbe  Po$tea  ; 
and  whether  consistently ^itb  such 
purpose  any  and  what  part  jnay  be 
cut  for  repairs  or  sale.  Wembwell 
V.  Belasyse.  •  110  e,  note. 

8.  Legal  rij;ht  of  tenant  for  life  with- 
out impeachment  of  waste  to  tut 
timbt^r.  and  apply  tbe  produce  to 
his  own  use.    Wombfoeil  v.  Belasyse. 

110  note. 
Sec  Bank  of  England,  2.  -  'hf  unc- 
tion, 1 ,  3,  4,  8.   Pracietce,  2. 

WIDOW.— See  Dower. 

WIFE.— See  Baron  and  Ftme.^.  Xhtoer. 

WILL. 

1.  Tiiough  the  Christian  name  of  the 
legatee  was  mistaken  in  the  wtU,  the 
legacy  was  established  upon  the  de- 
scription and  evidence ;  notwitb* 
standing  great  delay  in  filing  the 
bill.    Smith  v.  Coney.  42 

2.  liules  of  constructions  of  wills  : 
every  word  to  have  effect,  if  not  in- 

*  consistent  with  the  general  inten- 
tion ;  which  is  to  control :  If  two 
parts  are  totally  inconsistent,  the 
latter  prevails  ;  if  a  meaning  can 
be  collected,  but  it  is  wholly  doubt- 
ful, in  what  manner  it  is  to  take 
ed'ect,  it  is  void  for  uncertainty. 
Constantine  v.  Constantine.  100 
'i.  General  words  controlled,  in  order 
to  make  tbe  whole  will  consistent. 
Whitmore  r.  Trelaumy.  129 
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WILL — continued. 

4.  If  a  testator  by  a  paper  ftobsequeot 
to  his  will  says,  he  has  bequeathed 
that  which  he  has  not  bequeathed, 
that  paper  may  be  proved  as  testa- 
mentary ;  and  the  property  will  pass. 

Page  397 

6.  Bequest  of  the  debt,  which  shall 
be  owing  on  a  particular  day,  taken 
as  it  stood  on  that  day ;  and  not 
alTeoted  by  consignments  from  the 
Weti  Ladle*  on  account  sinee  the 
death  of  the  tesutor,  which  hap- 
pened previous  to  the  day  speciHed. 
innei     MUckelL  401 

6.  Legacies  oat  of  real  estate,  given 
by  an  unattested  paper,  cannot 
stand,  unless  that  paper  is  clearly 
referred  to  by  a  will  duly  executed  ; 
so  as  to  be  incorporated  with  it :  in 
this  instance  there  being  no  such 
clear  reference  upon  the  contents  of 
the  instrument,  the  legacies  failed  ; 
the  oiroumstance  that  a  paper  was 
found  inclosed  in  the  same  cover 
with  the  will,  indorsed  as  his  will, 
not  being  sufficient.  Smart  v.  Pru- 
jean.  560 

7.  A  codiefl  expressed  in  the  event  of 
the  testator^s  death  before  he  joins 
his  wife,  was  executed  after  their 
separation  in  the  Wett  Indie*  upon 
his  voyage  for  England*  That  voy- 
age being  prevented  by  accident,  be 
joined  her :  they  lived  together 
there  and  in  England^  having  re- 
turned together;  and  the  testator 
having  afterwards  gone  to  Cornea^ 
and  Uienee  to  Lisbonf  died  there. 
The  codicil  was  held  to  be  contin- 
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gent,  and  did  not  take  effect  under 
the  circumstances.  Sinclair  v.  H<me, 

Page  607 

8.  Probate  not  conclusive,  not  betog: 
refused  except  in  a  plain  case.  Sin- 
clair V.  Hone.  tf07 
0.  Bequest  to  the  testatoi-'s  wife»  if 
living  at  his  decease,  provided  ihe 
continued  his  widow ;  but  if  sbe 
should  die  before  his  decease,  or 
afterwards  marry  again,  then  and  in 
either  of  such  cases  to  his  father, 
*'  if  he  shall  be  living  at  the  time 
of  my  decease  or  of  such  mar- 
riage  as  aforesaid,  and  in  case 
**  he  shall  not  be  then  living,  I  give 
and  bequeath  the  same  to  my 
brother."  The  father  survived  tlhi 
.    testator:  but  died  before  the  mar- 
riage of  the  widow.     Upon  ber 
marriage  the  brother  entitled.  Py/e 
V.  Price.  119 
See  Appoinimeni,  1.  Construction. 
Debt.   Devite.    EvidLence.  Ex- 
emption^ 1.    lUegitimate  Child. 
Legacy.  Practice^  2,  34.  Hew- 
cation^  8.  VcMiing. 

WITNESS. 
Witnesses  ought  not  to  disclose  their 
evidence  to  parties.  Si 
See  Bankrupt^  34.  Evidence.  Le- 
nacg,  8.        Practice,  1,  26. 
Truit,  2. 

WRIT  DE  VENTRE  INSPICIEX- 
DO. 

See  Bill  to  perpetuate  Tesivmony,  2. 

WRIT  OF  NE  EXEAT  REGNO. 
See  Ne  exeat  Regno. 
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